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Agricultural  Marketing  Service 

PROPOSED  RULES 

Iiicroasod  Asscssmont  Rato.s: 

Onions  (Jrown  in  South  Toxas.  R()47-8()5() 

National  Organic  Program: 

National  List  of  Allowcul  and  Prohibited  Snhstancos 
((hops  and  Procossing),  8040-8047 

Agriculture  Department 

.See  Agricidtnral  Marketing  .Service 
.See  Fooil  .Safety  and  Ins])ection  .Service 
.See  Forest  .Service 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

RULES 

Establishment  of  Elkton  Oregon  Viticultural  Area,  8010- 
8018 

Establishment  of  Indiana  Uplands  Viticultural  Area  and 
Modification  of  Ohio  River  Valley  Viticultural  Area, 
8018-8022 

Army  Department 

.See  Engineers  Uorps 

Bureau  of  Consumer  Financial  Protection 

NOTICES 

Agtmcy  Information  (Collection  Activities:  Pro]K)sals, 
.Submissions,  and  Apjirovals,  8118-8114 
F'inancial  Products  Markiited  to  .Students  Enrolled  in 
In.stitiitions  of  Higher  Education.  8114-8117 

Children  and  Families  Administration 

NOTICES 

Agency  Information  (Collection  Activities;  Proposals, 
.Submissions,  and  Approvals,  8149-81. 'll 

Coast  Guard 

RULES 

.Safety  Zones: 

(Coast  Guard  Exercise  Area,  Hood  Canal,  Washington, 
8027-8029 
PROPOSED  RULES 
.Safety  Zones: 

Annual  Firework  Displays  within  Ca])tain  of  the  Port, 
Puget  .Sound  Area  of  Responsibility,  WA,  8008-8000 

Commerce  Department 

.See  Economic  Development  Administration 
.See  International  Trade  Administration 
.See  National  Institute  of  Standards  and  Technology 
.See  National  Oceanic  and  Atmospheric  Administration 

Community  Development  Financial  Institutions  Fund 

RULES 

Guarantees  for  Ronds  Issued  for  (Community  or  Economic 
D(;velopment  Pnrpos(!S,  8290-8828 

Consumer  Product  Safety  Commission 

NOTICES 

.S(;ttlement  Agrecmients  and  Orders: 

Whalen  Furniture  Manufacturing,  Inc.,  d/h/a  Bayside 
Furni.shings,  8117-8118 


Defense  Department 

.See  Engineers  (Corps 

Economic  Development  Administration 

NOTICES 

Agcmcy  Information  Collection  Activities:  Projiosals, 
.Submissions,  and  Approvals: 

Application  for  Inve.stment  Assistance,  81().'j 

Energy  Department 

.See  Federal  Energy  Regidatory  (Commission 

Engineers  Corps 

NOTICES 

Environmental  lm])act  .Statements;  Availability,  etc.: 

Herbert  Hoover  Dike  Major  Rehabilitation  Project.  Reach 
lA.  Martin  and  Palm  Beach  (Counties,  FL; 
(Cancellation,  8118-8119 

Herbert  Hoover  Dike  Major  Rehabilitation  Project,  Reach 
IB,  G,  aiul  D,  Martin  and  Palm  Beach  Counties,  F'L; 
Cancellation,  8119 

Herbert  Hoover  Dike  Major  Rehabilitation  Project, 

Reaches  2  and  8,  Palm  Beac:h  and  Glades  Counties, 
FL;  (Cancellation,  8119 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  Qnalitv  Implementation  Plans:  A])proval.s: 

Navajo  Nation;  Regional  Haze  Re(|uirements  for  Navajo 
G(!nerating  Station,  8274-8294 
Implementation  Plans:  A])provals  and  Promulgations: 

Texas;  Revisions  to  New  .Source  Review  (N.SR)  .State 

hn])lementation  Plan  (.SIP):  Emergenev  Orders.  8078- 
8088 

Method  for  Determination  of  Lead  in  Total  .Suspended 
Particulate  Matter.  8088-8078 
.State  Implementation  Plans;  Partial  Disapprovals: 

Arizona;  Regional  Haze  Reepurements,  8088-8088 

NOTICES 

Adecpiacv  .Status  of  Motor  Vehicle  Emi.ssion  Budgets: 

(Connecticut,  8122-8128 
Intents  To  (Cancel  Regi.strations  and  Denials  of 
A|)])lications: 

(Certain  Rodenticide  Bait  Products,  8128-8128 
Re(|ue.sts  for  Nominations: 

Experts  to  the  EPA  Office  of  Research  and  Dcwcdopiiumt’s 
Board  of  .Scientific  Counselors.  8128-8129 

Export-Import  Bank 

NOTICES 

Applications  for  Final  (Commitments  for  Long-T(!rm  Loans 
or  Financial  (Cuarantees  in  Excess  of  SlOO  Million. 
8129-8181 

Federal  Aviation  Administration 

RULES 

(Cla.ss  D  and  E  Airspace:  Revocations  and  Amendments: 

Tri-CCitv,  TN.  7998-7994 
PROPOSED  RULES 
Airworthiness  Directives: 

Airbus  Airplanes.  8().'i4-80.'i8 

DASSAULT  AVIATION  Airplanes,  8().'52-8().54 
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Fokker  Services  H.V.  Airplanes,  8().'i8-80(i0 
NOTICES 

Release  From  Quitclaim  Deeds  and  Federal  Grant 
A.ssurance  Obligations: 

D(dano  Municipal  Airport,  Delano,  (^A,  8220 

Federal  Communications  Commission 

RULES 

Misuse  of  Internet  Protocol  (IP)  Gaj)tione(l  Telephone 
ScMvice: 

Telecommunications  Relay  Services  and  Spe(!ch-to- 
Speech  Services  tor  Individuals  With  Hearing  and 
Speech  Disabilities.  8()30-8n39 
Siirvice  Rides  for  Advanced  Wireless  Services  in  the  2()()()- 
2020  MHz  and  2180-2200  MHz  Bands,  etc.,  8230-8272 
PROPOSED  RULES 

Misuse  of  Internet  Protocol  (IP)  Gajitioned  Telejihone 
.SiMvice: 

Telecommunications  Relay  Services  and  .Speech-to- 
Speech  Services  for  Individuals  With  Hearing  and 
.Speech  Disabilities.  8090-8000 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Propo.sed  Flood  Elevation  Determinations;  Correction, 
8089-8090 
NOTICES 

Agency  Information  Collection  Activities:  Proposals. 

.Submissions,  and  Approvals,  8101-8102 
Changes  in  Flood  Hazard  Determinations.  8102-817.'! 

Final  Flood  Hazard  Determinations.  817.1-8177 
Pro])osed  Mood  Hazard  Determinations.  8177— 8183 

Federal  Energy  Regulatory  Commission 

NOTICES 

(iond)ined  Filings.  8119-8122 

Federal  Housing  Finance  Agency 

NOTICES 

Federal  Home  Loan  Bank  Members  .Selected  for  (Community 
.Sujiport  Review.  8131—8144 

Federal  Maritime  Commission 

NOTICES 

Transpacific  .Stabilization  Agreement:  Reipiest  for 
Additional  Information.  8144 

Federal  Reserve  System 

NOTICES 

Formations  of.  Acquisitions  by,  and  Margins  of  Bank 
Holding  Comjianies.  8144-814.'! 

Fiscal  Service 

NOTICES 

.Surety  Comjianies  Accejitable  on  Federal  Bonds;  Change  in 
Busine.ss  Address  and  Redomestication; 

American  Fire  and  Casualty  Co.  and  Ohio  (iasualty 
Insurance  Co..  8220 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  Threatened  Wildlife  and  Plants: 

Listing  as  Endangered  and  Designation  of  Critical  Hahitat 
for  Six  West  Texas  Aquatic  Invertebrate  Species. 
8()9(i-810() 


NOTICES 

Endangered  and  Threatened  Wildlife  and  Plants: 

Initiation  of  .'!-Year  .Status  Reviews  of  44  .Species  in 
Oregon.  Hawaii,  (inam.  and  the  Northern  Mariana 
Islands.  818'!-8187 

Food  and  Drug  Administration 

RULES 

Criteria  Used  To  Order  Admini.strative  Detention  of  Food 
for  Human  or  Animal  (kmsumption,  7994-7997 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 

Codex  Alimentarius  Commission;  Codex  Committee  on 
Food  Additives.  8101-8102 

Foreign  Assets  Control  Office 

NOTICES 

Actions  Taken  Pursuant  to  Executive  Order  13382,  8220- 
8222 

Forest  Service 

NOTICES 

Environmental  linjiact  .Statements;  Availability,  etc.; 
Kootenai  National  Forest;  Buckhorn  Planning  .Subunit; 
Lincoln  County,  MT,  8102-8104 
First  Phase  of  Forest  Planning  Proce.ss  for  Bio-Region; 
Correction,  8104-810.'! 

General  Services  Administration 

NOTICES 

Mndings  of  the  El.SA  Ad-Hoc  Review  Croup  on  Creen 
Building  (Certification  .Systems,  814.'!-814() 

Health  and  Human  Services  Department 

.See  Children  and  Families  Administration 
.See  Food  and  Drug  Administration 
.See  National  Institutes  of  Health 
.See  .Substance  Abuse  and  Mental  Health  .Services 
Administration 
NOTICES 

Establishment  of  201.'!  Dietary  Cuidelines  Advisory 
Committee,  8147-8148 
Findings  of  Research  Misconduct.  8148-8149 

Homeland  Security  Department 

.See  Coast  Guard 

.See  Federal  Emergency  Management  Agency 
.See  U..S.  Citizenshij)  and  Immigration  .Services 
.See  U..S.  Customs  and  Border  Protection 
NOTICES 
Meetings: 

President’s  National  .Security  Telecommunications 
Advisory  (Committee,  8100-8101 

Housing  and  Urban  Development  Department 

RULES 

Federal  Housing  Administration;  Hospital  Mortgage 
Insurance  Program: 

Refinancing  Hosiiital  Loans,  8330-8344 

Interior  Department 

.See  Fish  and  Wildlife  .Service 

.See  Land  Management  Bureau 

.See  National  Park  .Service 

.See  Ocean  Energy  Management  Bureau 
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NOTICES 

D(!(!])vvat(;r  Horizon  Oil  Si)ill: 

Final  Phase  11  Early  Restoration  Plan  and  Environmental 
Review,  8184-8185 

Internal  Revenue  Service 

RULES 

Non(:oin])ensatorv  Partnership  Options,  7997-801 8 
PROPOSED  RULES 

Awards  for  Information  Relating  to  Detecting 

l)ndiM'j)ayments  of  Tax  or  Violations  of  the  Internal 
Revenue  Laws;  Cornu.tion,  8002-8003 
Treatment  of  Grantor  of  0])tion  on  Partnership  Interest, 
{5000-8002 
NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
Suhmissions,  and  Approvals,  8222-8220 
Availahility  of  Report  of  2012  Closed  Meetings: 

Art  Advisory  Panel,  8220-8227 

International  Trade  Administration 

NOTICES 

Antidum])ing  Duty  Orders:  Results,  Extensions, 
Amendments,  etc.: 

Steel  Wire  Carment  Hangers  From  Socialist  Re])iihlic  of 
Vietnam.  8105-8107 

Countervailing  Duty  Orders:  Results,  Extensions, 
Amendments,  etc.: 

Certain  Steel  Wire  Carment  Hangers  From  Socialist 
Rejjiihlic  of  Vietnam,  8107-8108 
N(!xt(ien  .Solutions  Vendors  (hiide.  8108-8105) 

International  Trade  Commission 

NOTICES 

Investigations:  Terminations,  Modifcations,  Rulings,  etc: 
C(!rtain  Wircdess  Devices  AVith  3C  and/or  4C  Capabilities 
and  Comi)onents  Thereof.  8191-8192 

Labor  Department 

.See  Labor-Management  Standards  Office 

Labor-Management  Standards  Office 

RULES 

Reorganizations  and  Delegations  of  Authority: 

Technical  Amendments.  8022-8027 

Land  Management  Bureau 

NOTICES 

Meetings: 

Wild  Horse  and  Burro  Advi.sory  Board,  8187-8188 
Realty  Actions: 

Proposed  (Non-Competitive)  Direct  .Sale  of  Public  Land  in 
Carbon  County.  UT.  8  1  88-8  1  85) 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meeting: 

Advisory  Committee  on  Earthquake  Hazards  Reduction, 
8109 

National  Institutes  of  Health 

NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
.Submissions,  and  Approvals: 

Agricultural  Health  .Study,  Prosj)ective  Ciohort  .Study  of 
(iancer  and  Other  Di.sease  Among  Men  and  Women 
in  Agriculture,  8151-8152 

Reci])ient  E])idemiologv  and  Donor  Evaluation  .Study — Ill, 
8153-8154 


Women’s  Health  Initiative  Obs(irvational  .Study,  8152- 
8153 

Input  on  Recommendations: 

(ionncil  of  Councils  Working  Crouj):  Use  of  Chimpanzees 
in  National  Institutes  of  Health-.Siq)ported  Re.search. 
81 54-81 55 
Meetings: 

National  Cancer  Institute,  8155-8158 

National  In.stitute  of  Environmental  Health  .Sciences, 
8158-8157 

National  In.stitute  of  (ieneral  Medical  .Sciences.  8157 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 

Fisheries  of  the  Culf  of  Mexico:  .Southeast  Data, 
As.sessment,  and  Review,  8110-8111 

North  Pacific  Fishery  Management  Council,  8110-8111 
Taking  and  Imjjorting  Marine  Mammals: 

.S])ace  Vehicle  and  Te.st  Flight  Activities  From 
Vandenberg  Air  Force  Base.  CA.  8111-8113 

National  Park  Service 

NOTICES 

Acceptance  of  Concurrent  lurisdiction.  8185) 

Environmental  Impact  .Statements:  Availahility,  etc.: 

Personal  Watercraft  Use  at  Culf  Islands  National 
.Seashore,  Florida  and  Missi.ssippi,  8185)-815)0 

National  Science  Foundation 

NOTICES 

Agency  Information  Collection  Activities:  Proposals, 
.Submissions,  and  Approvals: 

Education  and  Human  Resources  Project  Monitoring 
Clearance,  815)2-8193 

Neighborhood  Reinvestment  Corporation 

NOTICES 
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Federal  Rej>isler 
Voi.  7H.  No.  24 
'l'iU!S(liiv.  l-'ol)niarv  5.  2013 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-201 1-0621;  Airspace 
Docket  No.  11-ASO-28] 

Amendment  of  Class  D  and  E 
Airspace;  Tri-Cities,  TN;  Revocation  of 
Ciass  E  Airspace;  Tri-City,  TN 

agency;  Federal  Aviation 
Administration  (FAA),  IX)T. 

ACTION;  Final  ride. 

SUMMARY;  This  action  amends  Class  D 
and  C-la.ss  F  airsjiace  anil  removes  Class 
F  airspace  in  the  Tri-Cities,  TN,  area,  to 
accommodate  the  new  Area  Navigation 
(RNAV)  (dohal  Positioning  System 
((d\S)  Standard  Instrument  Approach 
Procedures  at  'I'ri-fiifies  Regional 
Air|)ort.  This  action  enhances  the  safety 
and  airspace  management  of  Instrument 
Flight  Rules  (IFR)  operations  within  the 
National  Airspace  System.  This  action 
also  ujidates  the  geographic  coordinates, 
airport  name,  and  airsjiace  designation. 
Also,  this  action  corrects  errors  in  the 
C.la.ss  E  de.scriptor. 

DATES;  Effective  05)01  UTC,  May  2,  201 T. 
The  Director  of  the  Federal  Regi.ster 
ajijnoves  this  incorporation  by  reference 
action  under  title  1.  Code  of  Federal 
Regulations,  part  51,  subject  to  the 
annual  revision  of  FAA  Order  7400.5) 
and  jnihlication  of  conforming 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT;  John 
Fornito,  Ojierations  Support  (iron]), 
liastern  .Service  (Center,  Federal  Aviation 
Admini.stration,  P.O.  Box  200:10, 

Atlanta,  (Georgia  ;i0.T20:  tele])hone  (404) 
:i05-0:i04. 

SUPPLEMENTARY  INFORMATION; 

History 

On  .Sejitemher  28,  2012,  the  FAA 
published  in  the  Federal  Register  a 


supplemental  notice  of  iiropo.sed 
rulemaking  (.SNPRM)  to  amend  Class  1) 
and  Class  F  airs])ace  in  the  Tri-Cities, 

TN,  area  (77  VR  55)57;i).  The  SNPRM 
would  li.st  Hawkins  County  Airport  and 
Virginia  Highlands  Airport  under  their 
own  designator,  and  would  correct  the 
Tri-Cities  Regional  Air])ort  city 
designator  from  Illonntville,  TN,  to  Tri- 
Cities,  TN,  as  originally  jnojiosed  in  the 
NPRM  of  April  28,  2012  (77  FR  21.505). 
Interested  jiarties  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  comments  on  the 
pro]K)sal  to  the  FAA.  No  comments 
were  received.  Snh.se(|uenl  to 
publication  of  the  SNPRM,  the  FAA 
found  errors  in  the  descriptors  of  the 
Class  F  surface  airspace  and  Class  F 
airsjiace  extending  njiward  from  700 
feet  above  the  surface.  This  action 
makes  the  corrections.  Class  D  and  F 
airsjiace  designations  are  jinlilished  in 
jiaragrajih  5000,  0002,  0004,  and  0005, 
resjiectively,  of  FAA  Order  7400. 5)\V 
dated  August  8,  2012,  and  effective 
.Sejitemlier  15,  2012,  which  is 
incorjiorated  by  reference  in  14  CFR 
71.1.  The  Cla.ss  I)  and  li  airsjiace 
designations  listed  in  this  document 
will  lie  Jinlilished  suliseijuentlv  in  the 
Order.  With  the  excejition  of  editorial 
changes,  and  the  changes  de.scrihed 
above,  this  rule  is  the  same  as  that 
jirojiosed  in  the  .SNPRM. 

The  Rule 

This  amendment  to  Title  14,  Code  of 
Federal  Regulations  (14  CFR)  jiart  71 
amends  Cla.ss  D  and  Cla.ss  E  surface 
air.sjiace,  removes  Class  F  airsjiace 
designated  as  an  extension  to  Class  D, 
and  amends  Class  E  airsjiace  extending 
ujiward  from  700  feet  above  the  surface 
at  Tri-Cities,  TN,  to  jirovide  the 
controlled  airsjiace  required  to 
accommodate  the  new  RNAV  (CPS) 
.Standard  Instrument  Ajijiroach 
Procedures  develojied  for  Tri-Cities 
Regional  Airjiort.  Also,  the  coordinates 
of  the  airjiort  are  corrected  to  he  in 
concert  with  the  FAAs  aeronautical 
database.  The  city  designator  for  Tri- 
Cities  Regional  Airjiort  is  changed  from 
Blonntville,  TN.  to  Tri-Cities,  TN;  the 
current  Cla.ss  F  airsjiace  extending 
ujiward  from  700  feet  above  the  surface 
for  Hawkins  County  Airjiort, 

Rogersville,  TN,  and  Virginia  Highlands 
Airjiort,  VA,  is  now  listed  under  their 
own  city  designator.  This  action  furthers 
the  safety  and  management  of  controlled 


airsjiace  within  the  National  Airsjiac.e 
.System. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
freijuent  and  routine  amendments  are 
nece.ssary  to  keeji  them  ojierationally 
current,  is  non-controversial  and 
unlikely  to  result  in  adver.se  or  negative 
comments.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12888;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Proc:edure.s  (44 
I*R  IIO.'M;  Fehruary  28.  15)75));  and  (:i) 
does  not  warrant  jirejiaration  of  a 
Regulatory  Evaluation  as  the  anticijiated 
impact  is  so  minimal.  .Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  jirocedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
jiromnlgated,  will  not  have  a  significant 
economic  imjiact  on  a  suli.stantial 
numlier  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  I’AA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  45)  of  the  United  .States  Code. 
.Subtitle  I.  .Section  108  describes  the 
authority  of  the  FAA  Administrator. 
.Subtitle  VII.  Aviation  Programs, 
describes  in  more  detail  the  scojie  of  the 
agency’s  authority. 

This  rulemaking  is  jiromnlgated 
under  the  authority  desc.rilied  in 
.Subtitle  VII,  Part  A,  Suhjiart  1,  .Section 
401 0:i.  Under  that  .section,  the  FAA  is 
charged  with  jirescriliing  regulations  to 
assign  the  use  of  airsjiace  necessary  to 
ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airsjiace.  This  regulation 
is  within  the  scojie  of  that  authority  as 
it  establishes  controlled  airsjiace  in  the 
Tri-Cities.  TN. 

Lists  of  Subjects  in  14  CFR  Part  71 

Airsjiace,  Incorjioration  by  reference. 
Navigation  (Air). 

Adojition  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  Part  71 
continues  to  reail  as  follows; 
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Aulhority:  4!)  U..S.C.  10(i(g):  40103,  40113. 
40120;  i:.().  108.34.  24  I'R  0.30.3.  3  Cl-'K.  19.39- 
1903  Comp..  I).  389. 

§71.1  [Amended] 

■  2.  Tlio  iiu:()r])()ration  l)v  reformico  in 
14  C.FR  71.1  oi  Federal  Aviation 
Administration  Order  7400. 9\V, 

Airspace  DiJsignations  and  Re]K)rting 
Points,  dated  August  8.  2012,  effective 
Sej)lenil)(;r  1.3,  2012,  is  amended  as 
follows: 

Panigniph  5000  (^hiss  D  Aiispaca 
***** 

y\S()  TN  1)  'rri-(’,ilios.  TN  (Amiaicledl 
'I’ri-(;ilio.s  Regional  Air|)orl.  I’N/VA 
(Lai.  30°28'31"  N.,  long.  82°24'27"  W.) 
Ldwards  lloli])ort,  TN 

(Lai.  30°2.3'.37"  N..  long.  82°17'37"  W.) 

Thai  airspace  (ixlending  upward  from  Ihe 
surface  lo  and  including  4.000  feel  M.SL 
wilhin  a  0.8-mil(!  radius  of  Tri-Cili(!s 
R(;gional  Airporl.  (ixcinding  lln;  2. .3-mile 
radius  of  Edwards  lleli])orl.  This  (dass  11 
airspace  area  is  effecliv(!  during  Ihe  s])(!cific 
days  and  limes  esiahlished  in  advam:e  hv  a 
Nolice  lo  Airnum.  The  eHeclivc;  days  and 
liiiKis  will  Ihereafler  he;  conlinnonslv 
pnhiished  in  Ihe  Airj)orl/Eacililv  IJireclory. 

Pani^niph  0002  (]I(iss  E  Airspaca 
Dasi^ndlcd  as  Siirfdca  Araas 
***** 

ASO  TN  K2  'l'|■i-(ali^!.s,  TN  |Amended| 
Tri-(alies  R(!gional  Airporl.  I'N/VA 
(Lai.  30°28'3T'  N..  long.  82"24'27"  W.) 

Thai  airspaci!  extending  u|)ward  from  ihe 
surface  within  a  0.8-mil(i  radius  of  Tri-C'.itiiis 
R(!gional  Airport.  This  Class  E  airsjjace  area 
is  (iffeclive  during  Ihe  S))ecific  days  and  limcis 
esiahlished  in  advance  hv  a  Notice  lo 
Airmen.  The  efhictive  days  and  limes  will 
Iherciafter  h(!  continnonsly  |)nhlished  in  the 
Airport/Eacility  Directory. 

Panif’i’cipli  0004  (dass  E  Airspace 
Designated  as  an  Extension  to  a  (Jiass  D 
Surface  Area. 

■k  *  *  *  it 

ASO  TN  E4  'l'ri-(dly,  TN  |  Removed | 

Paragraph  0005  (Hass  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  .More 
Above  the  Surface  o  f  the  Earth. 
***** 

ASO  TN  E.3  Tri-Cilies,  'I  N  |  Amended] 
Tri-Cilies  Regional  Airporl,  TN/VA 
(Lai.  30°28'31"  N.,  long.  82°24'27"  W.) 
llial  airs|)ac:e  extending  iprward  from  700 
feel  above  llu!  snrfac(!  wilhin  a  9.3-mil(; 
radius  of  Tri-(alies  Regional  Airi)orl  and 
williin  4-miles  west  and  8-mil(!s  east  of  Ihe 
223°  hearing  from  llu;  airjrorl  (;xt(;nding  from 
Ihe  9.3-mil(;  radius  lo  23  miles  sonihwtisi  of 
Ihe  airi)orl,  and  wilhin  2-mil(!s  either  side  of 
the  43°  liearing  from  tin;  airport  extending 
from  Ihe  9.3-mih!  radius  lo  14. .3  miles 
northeast  of  the  airporl. 
***** 


ASO  I  N  E.3  Rogersville,  TN  jNew] 

Hawkins  C.onniy  Airport,  TN 

(Lat.  3I>°27'27"  N.,  long.  82°.33'00"  VV.) 
llial  airsi)ace  exhmding  upward  from  700 
led  above  the  snrfac(!  wilhin  a  7-mile  radius 
of  I  lawkins  Conniy  Air|K)rt.  and  wilhin  7 
miles  each  side  of  Runway  07/2.3  ccmierline. 
extending  from  Ihe  7-mile  radius  lo  12  miles 
(;asl  of  I  lawkins  (ionniy  Airport. 
***** 

ASO  V'A  E5  Aliingdoii,  VA  |Neiv| 

Virginia  Highlands  Air])orl,  VA 

(Lai.  3(>°41'14"  N..  long.  82°02'00"  \V.) 

Thai  airspace  (ixlending  n|)ward  from  700 
fed  above  the  snrfat:(!  wilhin  a  17-mile  radius 
of  Virginia  Highlands  Airporl. 

Issiuid  in  College;  Park.  Ceorgia.  on  |anuarv 
23.2013. 

Barry  A.  Knight, 

.Manager.  Operations  Support  Group,  Eastern 
Service  Center.  Air  Traffic  Organization. 

|FR  Dec.  21)13-02324  Filed  2-4-13:  8:4.3  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  1 

RIN  0910-AG67 

[Docket  No.  FDA-201 1-N-01 97] 

Criteria  Used  To  Order  Administrative 
Detention  of  Food  for  Human  or 
Animal  Consumption 

AGENCY:  Food  and  Drug  Adinini.stration, 
HHS. 

ACTION:  Final  rulo. 

SUMMARY:  'riio  Food  and  Drug 
Adinini.stiation  (h’DA)  i.s  i.ssning  a  final 
regulation  that  ado])ts,  without  change, 
the  interim  final  rule  (IFR)  entitled 
“Criteria  IJ.sed  to  Order  Administrative 
Detention  of  Food  for  Human  or  Animal 
Consumption”  that  pnhiished  in  the 
Federal  Register  on  May  3,  2011,  (the 
2011  IFR).  This  final  rule  affirms  the 
IFR’s  change  to  the  criteria  for  ordering 
administrative  detention  of  human  or 
animal  food  as  retiiiired  by  the  FDA 
Food  Safety  Modernization  Act  (FSMA). 
Under  the  new  criteria,  FDA  can  order 
an  admini.strative  detention  if  there  i.s 
reason  to  helieve  that  an  article  of  food 
is  adulterated  or  mi.shranded.  'rhis  final 
rule  does  not  make  any  changes  to  the 
regulatory  requirements  established  hv 
the  IFR.  'File  final  regulation  also 
respomls  to  comments  submitted  in 
response  to  the  reijuest  for  comments  in 
the  IFR. 

DATES:  This  final  rule  is  effective 
Fehrnary  3,  2013. 


FOR  FURTHER  INFORMATION  CONTACT:  j 

William  A.  Correll,  Jr..  Office  of  | 

Compliance.  Center  for  Food  Safety  and  E 

Applied  Nutrition,  Food  and  Drug  | 

Administration.  3100  Faint  Branch 
Fkwv..  College  Park.  MD  20740,  .'101- 
430-^1011. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Each  year  about  48  million  jieople  (1 
in  0  Americans)  get  sick.  128,000  are 
ho.s|)italized.  and  3,000  die  from  food 
borne  diseases,  according  to  2011  data 
from  the  Centers  for  Disea.se  (Control  and 
Prevention  [http://\v\v\v.cdc.gov/ 
foo(U)ornolnirdon/2()  i  1-foodhorne- 
ostiniatos.htinl).  This  is  a  significant 
public  health  burden  that  i.s  largely 
jireventahle. 

FSMA  (Pul).  L.  111-333).  signed  into 
law  by  President  Obama  on  January  4, 

201 1 ,  enables  FDA  to  better  protect 
jmhlic  health  by  hel])ing  to  ensure  the 
safety  and  security  of  the  food  sujjjily. 

It  enables  FDA  to  focus  more  on 
preventing  food  safety  problems  rather 
than  relying  primarily  on  reacting  to 
problems  after  they  occur.  The  law  also 
])rovide.s  FDA  with  new  enforcement 
authorities  to  help  it  achieve  higher 
rates  of  compliance  with  prevention- 
and  risk-hasiKl  food  safety  standards  and 
to  better  re.sj)ond  to  and  contain 
])i'ohleni,s  when  they  do  occur.  'I’he  law 
akso  gives  FDA  important  new  tools  to 
better  ensure  the  safety  of  imported 
foods  and  directs  F'DA  to  build  an 
integiated  national  food  safety  system  in 
jiai'tnershi])  with  .State  and  local 
authorities. 

Section  207  of  F.SMA  amends  the 
criteria  for  ordering  admini.strative 
detention  of  human  or  animal  food  in 
.section  304(h)(1)(A)  of  the  F’ederal  Food, 

Drug,  and  Cosmetic  Act  (FD&C  Act)  (21 
U.S.C.  334(h)(1)(A)).  Under  the  new 
criteria  established  by  F.SMA,  FDA  can 
order  an  admini.strative  detention  if 
there  i.s  rea.son  to  helieve  that  an  article 
of  food  i.s  adulterated  or  misbranded. 

.Section  207  of  F.SMA  also  requires  that 
the  Secretary  of  Health  and  Human 
.Services  issue  an  IFR  imjilementing  this 
statutory  change  no  later  than  120  days 
following  the  date  of  enactment  of 
F.SMA  and  further  sjiecified  that  the 
amendment  made  by  section  207  take 
effect  180  days  after  the  date  of  F.SMA’s 
January  4,  2011,  enactment,  which  was 
July  3,  2011.  On  May  3.  2011,  FDA 
issued  au  IFR  (70  F’R  23338)  that 
implemented  .section  207  of  F.SMA  and 
contained  a  reipiest  for  comments.  The 
IFR  became  effective  on  July  3,  2011. 

This  final  rule  adopts,  without  making 
any  changes,  the  regulatory 
requirements  e.stahlished  in  the  IFR. 
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To  the  extent  that  .‘j  U.S.C.  ajipli 
to  this  action,  the  Agency’s 
implementation  of  this  action  with 
immediate  effective  date  comes  within 
the  good  cause  exception  in  5  U.S.(’,. 
.'>.'j3(d)(3)  (21  CFR  l().40(c)(4)(ii)).  As 
this  final  ride  imposes  no  new 
regulatory  requirements,  a  delayed 
Infective  date  is  unnecessary. 

II.  (lommeiils  on  the  Interim  Final  Rule 

FDA  received  12  responsive 
comments  to  the  IFR.  However,  after 
considering  these  comments,  the 
Agency  is  not  making  any  changes  to 
the  regulatory  language  included  in  the 
IFR.  Relevant  portions  of  the  responsive 
comments  are  sninmarized  and 
responded  to  in  this  docnmenl.  The 
Agency  did  not  consider  nonresjionsive 
comments  in  developing  this  final  rule. 
To  make  it  easier  to  identify  comments 
and  FDA’s  res})onses.  the  word 
"(Comment,”  in  parenthesis,  appears 
hefore  the  comment’s  de.scrijition,  and 
the  word  “Respon.se.”  in  parenthesis, 
apjiears  hefore  f’DA’s  resiionse.  Each 
comment  is  mnnhered  to  helj) 
distinguish  between  different 
comments.  The  numher  a.ssigned  to  each 
comment  is  purely  for  organizational 
|)urposes  and  does  not  signify  the 
comment’s  value  or  importance. 

{('.omment  1)  Several  comments 
exju'essiul  snp]K)rt  for  the  IFR.  the  food 
.safety  ])rinciples  emhodied  in  the  new 
criteria  for  administrative  detention, 
and  FDA’s  use  of  this  tool. 

(Response)  FDA  ajipreciate.s  the 
sentiments  exjiressed  in  these 
comments  and  intends  to  use  this 
administrative  tool  in  a|)propriate 
situations  to  temporarily  hold  food  that 
the  Agency  has  reason  to  believe  is 
adulterated  or  misbranded. 
Administrative  detention  provides  the 
Agency  with  a  tool  that  can  he  u.sed  to 
prevent  such  articles  of  food  from 
reaching  the  marketplace. 

(('.omment  2)  FDA  received  a  numher 
of  comments  rei]uesting  that  the  Agency 
clarify  the  meaning  of  the  new  criteria 
for  ordering  admini.strative  detention  in 
.section  3()4(h)(l)(A)  of  the  FDKC  Act  (21 
U.S.C.  334(h)(1)(A)).  and  in  particular 
the  phrase  “reason  to  believe  that  an 
article  of  human  or  animal  food  is 
adulterated  or  misbranded.  ’’ 

(Re.s|)on.se)  As  .stated  in  the  IFR  (7(i  I'R 
2.'j.'j3H  at  25.'j39).  decisions  regarding 
whether  FDA  has  “reason  to  believe” 
that  food  is  adulterated  or  mi.shranded 
will  he  made  on  a  ca.se-hy-case  basis 
l)(!cause  such  decisions  are  fact  sjiecific. 
The  Agency  will  consider  the  individual 
facts  in  each  particular  situation  to 
inform  its  reason  to  believe  that  an 
article  of  food  is  adulterated  or 
misbranded.  Because  such  decisions  are 


es  fact  specific,  FDA  has  not.  thendore, 
amended  the  regulation  to  provide 
additional  explanation  of  the  criteria  for 
ordering  admini.strative  detention. 

((iomment  3)  Several  comments  stated 
that  FDA  should  implement  the  new 
administrative  detention  criteria  in  a 
consi.stent,  judicious  way.  Other 
comments  stated  that  the  Agency  should 
restrict  the  u.se  of  admini.strative 
detention  to  food  that  significantly 
adversely  affects  human  or  animal 
health  and  that  h'DA  woulil  consider 
classifying  as  a  Class  1  recall.' 

(Response)  FDA  intends  to  use 
administrative  detention  in  a  manner 
that  is  consistent  with  and  furthers  the 
prevention-based  goals  of  FSMA  and  the 
Agency’s  public  health  mi.ssion.  The 
Agency  akso  is  aware  that  the  new 
criteria  jirovide  FDA  with  more 
flexibility  in  its  use  of  administrative 
detention  and  intends  to  use  this  tool  as 
appropriate.  The  Agency  will  also 
continue  to  u.se  its  advisory  action  tools, 
such  as  Warning  Letters  and  untitled 
letters,  to  achieve  vohmtarv  compliance; 
and  vohmtarv  corr(;ctive  ac:tion  to 
addr(;ss  adulteration  or  misbranding 
violations,  as  appropriate. 

(('.omment  4)  Sev(;ral  comments 
r(;(|U(;.sted  that  the  y\gency  amend  the 
r(;guIations  to  r(;strict  the  authority  to 
authorize  administrative  detention  to 
the  k’DA  (iommi.ssioner  or  to  the 
Dir(;c:tor.s  ol  the  (e;nt(;r  for  Food  Safetv 
and  A])plied  Nutrition  (CdvSAN)  or  the 
(e;nter  for  V(;terinary  Medicine  (CVM). 
'rhe.se  coimmaits  .stated  that  such  a 
r(;.striction  was  n(;c(;.ssary  to  ensure;  that 
the  new  criteria  for  ord(;ring 
administrative  det(;ntion  arc;  applic;d 
c;on.sis1c;ntly. 

(Rc;.sj)c)n.se)  FDA  agrc;e.s  that  the  new 
criteria  for  c)rclc;ring  administrative 
detention  .should  he;  a])])lied  c:arc;fully 
and  i:onsi.stently  when  there  is  a  rc;a.son 
to  believe  that  an  article  of  food  is 
adult(;ratecl  or  mi.shranded.  The  Agenc;y 
does  not  agrc;c;  that  the  only  way  that 
goal  c:an  he;  ac:hieved  is  by  limiting  the 
authority  to  order  administrative 
dc;tention  to  three  Agency  officials.  FDA 
has  a  numl)c;r  of  intc;rnal  mc;c;lianisms  to 
ensure  that  FDA  will  use  administrative 
cic;tention  in  a  c:on.sistent  mannc;r  across 
the;  Dislrie;!  ()ffice;.s.  It  is,  the;refe)re;, 
unnee;e;.ssary  to  cdiange  the  IFR  to  aelojit 
the;  re;,strie:tie)n  sugge;.ste;el  by  the; 
e:e)mme;nts. 

((Comment  .'ll  Several  e:omment.s 
empha.size;el  the  importanex;  of 
trans|)are;ncy  r(;garding  eidmini.strative; 
de;tention,  inedueling  the;  ne;e;d  to 
simjdifv  and  .streamline  the  proe;es.s  for 
a])]5e;aling  admini.strative;  el(;te;ntie)n 


'  .S(!i!  21  C.FK  7.:t(iii)(l)  lor  (loliiiilion  ol  ;i  CHiiss  1 
riicall. 


orders,  e;onnnunie:ate;  information  about 
the;  detention  proe:e;s.s  to  im])e)rte;r.s  and 
exporters,  iinel  the;  sugge.stion  thiil  the;re; 
he;  ii  e:ont<ie:t  person  to  iirovide  suedi 
information. 

(Resiionse)  FDA  agrees  that  it  is 
importiint  to  he;  tnmsparent  re;g:ireting 
the;  administnitive  detention  ))roe;ess 
and  thus,  the;  proce;dure;s  for 
admini.strative;  detention,  including  the; 
process  for  appe;aling  and  re;epie;.sting  an 
informal  he;aring  on  the;  matti;r,  are; 
e:le;<irly  set  birth  in  FDA’s  re;gidatie)n.s  in 
Title;  21.  Code  of  Fe;ele;ral  Re;gulatie)ns 
(C'.FR)  part  1,  suhpart  K  and  part  l(i.  At 
this  time,  it  is  not  nece;.ssary  to  make  any 
change;.s  to  these  proe:e;dure;.s.  The 
District  Diree:te)r  of  the  involved  l’'DA 
District  ()ffie:e  serves  as  the;  e;ontac:t  for 
any  iidministrative  dete;ntion  matter  in 
that  District  Office.  Additionally,  FDA 
often  makes  information  about  actions 
takeai  under  this  authority  puhliedy 
available  through  m(;chani.sms  sue;h  as 
]ire;s.s  stiitements  on  i;nfore:e;ment 
actions. 

((bimment  (i)  Some;  eximments  noted 
that  there;  e:oulel  he;  eamfusion  he;twe;en 
the  term  administrative  ele;te;ntie)n  as 
used  unele;r  se;e:tie)n  304  of  the;  FDftC  Act 
iinel  the;  term  ele;te;ntie)n  iis  u.sed  during 
the;  im])ortation  pre)e:(;.s.s,  where;  a 
product  is  often  referred  to  as  detained 
when  it  appears  the;  product  may  he; 
.suhje;e;l  to  refusal  of  iidmission  and  the; 
owne;r  or  eionsignee  has  he;en  given  an 
opportunity  to  pre;.sent  testimony 
re;gareling  aehni.ssihilitv  under  21  (iFR 
1.94. 

(Response)  Civen  the  proeaalural  and 
snhstantive  eliffe;re;ne:e;.s  l)e;twi;e;n 
administrative  el(;tention  and  detention 
that  oeaairs  during  import  admissihilitv 
re;view.  exinfusion  between  the  two  is 
unlikely.  Moreover,  when  the  Agenciy 
gives  written  notice  in  either 
cirexunstanex;,  it  will  make  e:lear  whie:h 
tvpe  of  detention  is  involved.  For 
instanex;,  FDA  uses  “Form  FDA  2289 
Detention  Order”  for  admini.strative 
detentions,  including  administrative 
detentions  hreiught  under  .section  3()4(h) 
of  the;  FD&(]  Act.  On  this  form  FDA  will 
e:le;arly  identify  unele;r  which  authority 
the  administrative  detention  is  eirde;re;el. 

(Comment  7)  'Fwo  comments  asked  if 
FDA  would  issue  a  neitiex;  of  termination 
of  administrative;  ele;te;ntiein  on  the  same; 
elav  as  the;  ele;ci.sion  is  made. 

(Re;.spein.se)  FDA  intends  to  i.ssue  a 
neitiex;  of  termination  of  administrative 
detention  on  the;  .same;  ehiy  as  the; 
ele;e:i.siein  is  made,  whenever  praeitiexihle. 
The;  Agency  nnele;r.stands  the  imjiortanex; 
of  providing  neitiex;  of  a  te;rminatiein 
ek;c.i.siein  so  that  the  <irtie:le  of  food  e:an 
reenter  the;  .stri;am  of  ceimmerex;  in  a 
timely  manner.  If  FDA  fails  to  i.ssue;  a 
ele;tentiein  termination  neitieie  and  the 
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detention  ])eriod  ex])ires  (a  inaximnm  of 
30  (lays  from  the  date  tlie  detention  was 
ordered),  the  d(!t(;ntion  is  deemed  to  he 
terminated  (21  CFR  1.384). 

((Comment  8)  One  eonnnent  asked  tlie 
Agcmey  to  clarify  which  ])arty  will  h(! 
r(!sponsihle  for  the  costs  a.ssociated  with 
an  administrative  d(!tention  (e.g..  storage 
or  moving  costs)  or  with  the  disposal  of 
the  detaimul  ])rodiicts  (e.g., 
reconditioning.  re-ex])ort,  or 
destruction). 

(Response)  As  stated  in  its  response  to 
a  comment  to  the  2004  admini.strative 
(hitention  final  rule  (tiO  FR  31000  at 
31000,  June  4,  2004),  the  responsibility 
for  paying  the  storage  costs  of 
administratively  detained  food  is  a 
matter  to  he  resolved  h(!tw(;en  the 
private  ])arties  involved.  FDA  is  not 
liable  for  these  costs.  An  owner, 
operator,  or  agent  in  charge  of  the  ])lace 
wh(!re  the  food  is  located  can  ((xpiest 
modification  of  a  detention  order  und(;r 
21  CFR  1.381  to  allow  the  food  to  he 
moved  or  destroyed  if  they  do  not  want 
to  store  it. 

111.  Executive  Order  12888  and 
Executive  Order  13.'>83:  (iost  Benefit 
Analysis 

FDA  has  examined  the  impacts  of  this 
final  rule  under  Executive  Order  12888, 
Executive  Order  13383,  the  Regulatory 
Flexibility  Act  (.5  IJ.S.Ci.  801-812),  and 
the  Unfunded  Mandates  Reform  Act  of 
100.3  (Ruh.  L.  104-4).  Executive  Orders 
12888  and  13,3()3  dinict  Agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  nec(!ssary.  to  select 
r(!gulatorv  ap])roaches  that  maximize 
net  benefits  (including  jiotential 
economic,  environimaital,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  13.383  emphasizes  the 
importance  of  (juantifying  both  costs 
and  benefits,  of  reducing  costs,  of 
harmonizing  rules,  and  of  jiromoting 
tlexihilitv.  The  Office  of  Management 
and  Budget  (OMB)  has  determined  that 
this  is  a  significant  regulatory  action  as 
defined  by  the  Ex(;cutive  Orders. 

The  Regulatory  Flexibility  Act 
nupiinis  Agencies  to  detcirmine  whether 
a  final  rule  will  have  a  significant 
impact  on  small  entities  when  an 
Agency  issues  a  final  rule  “after  being 
r(!(iuir(!d  *  *  *  to  publish  a  general 
notice  of  propo.sed  rulemaking.” 
Although  we  are  not  recpiired  to  perform 
a  regulatory  flexibility  analysis  because 
we  were  not  re{|nired  to  jnihlish  a 
projjosed  ride  prior  to  this  final  rule,  we 
have  nonethele.s,s  conducted  a 
regulatory  flexibility  analysis  for  this 
final  rule.  Because  the  additional  costs 
j)er  entity  of  this  rule  are  negligible  if 


any,  the  Agency  also  concludes  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

.Section  2()2(a)  of  the  IJnfundiul 
Mandates  Reform  Act  of  1U5).3  riKpiires 
that  Agencies  prejiare  a  written 
statement,  which  includes  an 
assessment  of  anticipated  costs  and 
benefits,  before  projiosing  “any  rule  that 
includes  any  Federal  mandate  that  mav 
result  in  the  ex])enditnre  by  State,  local, 
and  tribal  governments,  in  the  aggnigate, 
or  hv  the  private  .sector,  of  .SlOO.OOO.OOO 
or  more  (adjusted  annually  for  inflation) 
in  any  one  year."  The  current  thre.shold 
after  adjustment  for  inflation  is  .$139 
million,  using  the  most  current  (2011) 
Implicit  Price  Deflator  for  the  Gross 
Domestic  Product.  FDA  does  not  exjiect 
this  final  ride  to  result  in  any  1-year 
expenditure  that  would  meet  or  exceed 
this  amount. 

In  2003  FDA  i.ssued  a  proposed  ride 
on  admini.strative  detention  (2003 
|)ropo.sed  rule)  (88  FR  2.3242  at  2.32.30, 
May  t),  2003),  in  which  the  Agency 
analyzed  the  economic  impact  of  the 
j)ro])osed  |)rocedure.s  for  admini.strative 
detention  of  food  for  human  or  animal 
con.sumption  which  were  established  to 
implement  changes  to  the  FD&(]  Act 
made  by  section  303  of  the  Public 
Health  .Securitv  and  Bioterrorism 
Priiparedne.ss  and  Resjionse  Act  of  2002 
(Pul).  E.  107-188).  When  FDA  i.ssued  the 
admini.strative  detention  final  rule  in 
2004  (2004  final  rule)  (89  FR  31880  at 
3188.3),  the  Agency  revised  the 
economic  analysis  set  forth  in  the  2003 
propo.sed  rule.  The  analysis  in  the  2004 
final  rule  exj)lained  that  any  costs  and/ 
or  benefits  of  the  rule  can  he  generated 
only  in  those  circum.stances  in  which 
FDA  would  choose  to  order 
admini.strative  detention  instead  of 
using  other  enforcement  tools  available 
to  the  Agency,  such  as  reque.sting 
voluntary  recall,  in.stitnting  a  seizure 
action,  or  referring  the  matter  to  State 
authorities.  In  this  analv.si.s,  FDA  noted 
that  because  admini.strative  detention 
was  a  new  enforcement  tool,  the  Agency 
was  not  able  to  directly  estimate  how 
often  it  would  he  used.  FDA  indirectly 
e.stimated  the  nnmher  of  potential 
events  that  would  trigger  an 
admini.strative  detention  as  a  subset  of 
other  existing  enforcement  actions  at  the 
time.  The  analysis  assumed  that  FDA 
would  likelv  choose  admini.strative 
detention  only  if  it  were  the  most 
effective  enforcement  tool  available  in  a 
])articnlar  situation. 

In  2011,  FDA  issued  the  IFR 
amending  the  criteria  for  ordering 
admini.strative  detention.  This  final  rule 
adopts,  without  making  any  changes, 
the  regulatory  requirements  e.stahlished 


in  the  IFR.  The  economic  imjiact 
analysis  of  the  IFR  (78  FR  2.3.338  at 
2.3.339)  explained  and  further  revised 
the  analysis  set  forth  in  the  2004  final 
rule  by  addressing  the  economic  impact 
of  the  new  criteria  in  .section 
304(h)(1)(A)  of  the  FDiliG  Act. 

k’DA  did  not  receive  any  comments 
that  would  warrant  further  revising  the 
economic  analysis  of  the  IFR.  Thus,  this 
economic  analysis  confirms  the 
economic  impact  analysis  of  the  IFR. 
Fora  full  explanation  of  the  economic 
iinjiact  analysis  of  this  final  ride, 
interested  persons  are  directed  to  the 
text  of  the  economic  impact  analvses  in 
the  IFR  (78  FR  2.3.338  at  2.3.339)  and  the 
2004  final  rule  (89  FR  31880  at  3188.3). 

IV.  Small  Entity  Analysis  (or  Final 
Regulatory  Flexibility  Analysis) 

A  regulatory  flexibility  analv.si.s  is 
reiiuired  only  when  an  Agency  must 
])ul)li.sh  a  notice  of  jiroposed  rulemaking 
(.3  IJ..S.C.  803  and  804).  Section  207  of 
IvSMA  directed  ns  to  issue  an  IFR 
implementing  that  statutory  provision, 
and  FDA  jjuhlished  the  IFR  and  this 
final  rule  without  a  notice  of  jiroposed 
rulemaking.  Although  F’DA  was  not 
required  to  jniblish  a  notice  of  ])ropo.sed 
rulemaking  and,  therefore,  no  regulatory 
llexihility  analysis  is  required.  FDA  has 
nonetheless  conducted  such  an  analysis 
and  examined  the  economic 
implications  of  this  final  rule  on  small 
entities.  Although  this  final  rule  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12888,  F’DA  also 
concludes  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  husines.ses. 

V.  Paperwork  Reduction  Act  of  199.3 

I’DA  concludes  that  the  riHjuirements 
of  this  final  rule  are  not  subject  to 
review  hv  OMB  because  they  do  not 
constitute  a  “collection  of  information" 
under  the  Paperwork  Reduction  Act  of 
199.3  (44  U.S.C.  3.301-3220). 

VI.  Analysis  of  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  F’DA  has  concluded  under 
21  GF’R  2.3.30(h)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  a.ssessment 
nor  an  environmental  inqiact  statement 
is  reipiired. 

VII.  Federalism 

F’DA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  .set  forth 
in  Executive  Order  13132.  F’DA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
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direct  effects  on  the  States,  on  the 
relationship  between  the  National 
(Government  and  the  .States,  or  on  the 
distribution  of  j)ower  and 
res]K)nsil)ilities  among  the  various 
levels  of  government.  Accordingly,  the 
Agency  has  conclnd(!(l  that  the  rule  does 
not  contain  policies  that  liave 
fediaalism  im])lications  as  defined  in 
die  Executive  order  and,  con.secpiently. 
a  fculeralism  summary  iinjiact  statement 
is  not  reipiired. 

last  of  Subjects  in  21  (GFR  Part  1 

(Gosmetics,  Drugs,  Exports,  Food 
lalieling.  Imports.  Lalieling.  Rejiorting 
and  recordkeeping  reipnrements. 

PART  1— GENERAL  ENFORCEMENT 
REGULATIONS 

■  Accordingly,  the  interim  rule 
amending  21  C.FR  part  1  which  was 
published  at  7(i  FR  25.'i38  on  May  .'i, 
2011,  is  adojited  as  a  final  rule  without 
change. 

llalcut:  lamiiiry  31.  2013. 
t.eslie  Kiix, 

AssisUinl  (joniniissidiurr  for  Policy. 

II  K  Doc.  2()13-()24‘)7  Filed  2-4-i:i:  am) 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD  9612] 

RIN  1545-BA53 

Noncompensatory  Partnership  Options 

AGENCY:  Internal  Revenue  Service  (IRS), 
Dejiartment  of  the  Treasury. 

ACTION:  P’inal  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  tax  treatment 
of  noncompensatory  ojitions  and 
convertible  instruments  issued  by  a 
partnershij).  The  final  regulations 
generally  provide  that  the  exercise  of  a 
noncompen.satory  option  does  not  cause 
the  recognition  of  immediate  income  or 
loss  by  either  the  issuing  jiartnershi])  or 
the  option  holder.  The  final  regulations 
also  modify  the  regulations  under 
.section  7()4(h)  regarding  the 
maintenance  of  the  partners’  c:aj)ital 
accounts  and  the  determination  of  the 
partners’  distributive  shares  of 
Jiartnershi])  items.  The  final  regulations 
al.so  contain  a  characterization  ride 
jiroviding  that  the  holder  of  a 
noncomjiensatory  o|)tion  is  treated  as  a 
jiartner  under  certain  circumstances. 
The  final  regulations  will  affect 


jiartnershijis  that  issue 
noncomjiensatory  ojitions,  the  jiartners 
of  such  ])artnershi|)s,  and  the  holders  of 
such  ojitions. 

DATES:  Effective  /lo/e;  These  regulations 
are  effective  on  Fehriiary  !i,  2013. 

Applicabiiiiv  Do/e;  These  regulations 
a|)|)ly  to  noncomjien.satorv  o])lions  (as 
defined  in  *^1.721-2(1))  that  are  issued 
on  or  after  Fehrnarv  .‘i.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eenjamin  Weaver  at  (202)  022-30.‘)0  (not 
a  toll-free  nmnher). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  20  (GFR  |)art  1  under  sections  171, 

704.  721, 701, 1272,  1273,  and  127.'j  of 
the  Internal  Revenue  (Gode  ((Gode).  On 
lanuarv  22,  2003.  jirojiosed  regulations 
(REO-103.')80-02)  relating  to  the  tax 
treatment  of  nonconijiensatory  o|)tions 
and  convertible  instruments  i.ssued  hv  a 
jiartnershi])  were  jiuhlished  in  the 
Federal  Register  (08  FR  2930).  On 
March  28,  2003,  corrections  to  the 
jirojiosed  regulations  were  jiulili.shed  in 
the  PTideral  Register  (08  FR  1. 'll  18). 
Becau.se  no  reijnests  to  sjieak  were 
submitted  by  Ajiril  29,  2003,  the  jiuhlic 
hearing  .scheduled  for  'I'ue.sday,  Mav  20. 
2003.  was  cancelled  (see  08  FR  24903). 
The  Treasury  Dejiartment  and  the  IR.S 
received  a  numher  of  comments  in 
resjionse  to  the  jirojio.sed  regulations. 
After  consideration  of  the  comments, 
the  jirojiosed  regulations  are  adojited  as 
revi.sed  by  this  Treasurv  decision.  The 
final  regulations  ajijily  to  certain  call 
ojitions,  warrants,  convertible  debt,  and 
convertible  equity  that  are  not  issued  in 
connection  with  the  jierformance  of 
services  (noncomjiensatorv  ojitions).  All 
comments  are  available  at 
WWW.  regii  lot  ions,  oov  or  njion  reijuest. 

Summary  of  Comments  and 
PGxplanation  of  Provisions 

The  final  regulations  de.scrihe  certain 
of  the  income  tax  consequences  of 
issuing,  transferring,  and  exercising 
noncomjiensatory  jiartner.shiji  ojitions. 
The  final  regulations  ajijily  only  if  the 
call  ojition,  warrant,  or  conversion  right 
grants  the  holder  the  right  to  acijuire  an 
interest  in  the  issuer  (or  cash  measured 
by  the  value  of  the  interest).  The  final 
regulations  generally  jirovide  that  the 
exercise  of  a  noncomjiensatory  ojition 
does  not  can.se  recognition  of  gain  or 
loss  to  either  the  i.ssning  jiartnershiji  or 
the  ojition  holder.  In  addition,  the  final 
regulations  modify  the  regulations 
under  section  7()4{li)  regarding  the 
maintenance  of  the  jiartners’  cajiital 
accounts  and  ihe  determination  of  the 
Jiartners’  di.strihntive  shares  of 


jiartnershiji  items.  Finally,  the  final 
regulations  contain  a  characterization 
rule  jiroviding  that  the  holder  of  a  call 
ojition,  warrant,  convertible  debt,  or 
convertible  eijuity  i.ssued  hv  a 
jiartnershiji  (or  an  eligible  entity,  as 
defined  in  5?  301 .7701— 3(a),  that  would 
become  a  jiartnershiji  if  the  ojition 
holder  were  treated  as  a  jiartner)  is 
treated  as  a  jiartner  under  certain 
circumstances. 

A  nnmher  of  comments  were  received 
regarding  the  jirojio.sed  regulations.  'I’lie 
comments  included  requests  for 
clarification  and  recommendations 
relating  to  (1)  the  i.ssuance  and  exercise 
of  noncomjiensatory  ojitions;  (2) 
accounting  for  noncomjien.satory 
ojitions;  (3)  the  characterization  rule;  (4) 
the  convertible  bond  jirovision;  and  (.'ll 
the  ajijilication  of  tlie  original  issue 
di.scount  jirovisions.  Significant 
comments  are  further  di.scai.ssed  in  this 
jireamhle. 

1.  Issnnnce,  E.xercise,  Lapse, 

/fe/inrc/jo.se,  and  Other  Tenninaiions  of 
a  Noncoini)ensatoiy  Option 

Like  the  jirojiosed  regulations,  the 
final  regulations  under  section  721 
define  a  noncomjiensatory  ojition  as  an 
ojition  i.ssued  hv  a  jiartner.shiji.  other 
than  an  ojition  issued  in  connection 
with  the  Jierformance  of  .services.  For 
this  jiurjiose,  an  ojition  is  defined  as  a 
call  ojition  or  warrant  to  acijuire  an 
interest  in  the  issuing  jiartnershiji,  the 
conversion  feature  of  convertible  debt, 
or  the  conversion  feature  of  convertible 
eijuity. 

A.  Ajijilication  of  .Section  721  on 
Issuance  of  a  Noncomjien.satory  Ojition 

The  jirojio.sed  regulations  jirovide  that 
section  721  does  not  ajijily  to  a  tran.sfer 
of  jirojierty  to  a  jiartnersliiji  in  exchange 
for  a  noncomjiensatory  ojition.  .Several 
commenters  observed  that  the  jirojiosed 
regulations  do  not  exclude  ojitions 
i.ssued  in  .satisfaction  of  interest  or 
similar  items,  such  as  unjiaid  rent  or 
royalties.  Accordingly,  tlie  final 
regulations  jirovide  that  .section  721 
does  not  ajijily  to  the  transfer  of 
jirojierty  to  a  jiartnershiji  in  exchange 
ibr  a  noncomjiensatorv  ojition,  or  to  the 
satisfaction  of  a  jiartnershiji  oliligation 
with  a  noncomjiensatorv  ojition.  The 
final  regulations  contain  an  examjile 
illustrating  that  a  transfer  of  ajijireciated 
or  dejireciated  jirojierty  to  a  jiartnershiji 
in  exchange  for  a  noncomjiensatory 
ojition  generally  will  result  in  the 
recognition  of  gain  or  loss  hv  the  ojition 
recijiient.  Under  ojien  transaction 
jirincijiles  ajijilicahle  to 
noncomjien.satorv  ojitions,  the 
jiartnershiji  will  not  recognize  income 
for  receijit  of  the  jirojierty  while  the 
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option  is  outstanding.  Notwithstanding 
the  general  rule,  the  Treasury 
De])artinent  and  IKS  believe  it  is 
appropriate  to  take  into  account  the 
conversion  right  embedded  in 
convertible  ecpiity  as  part  ol  the 
underlying  jiartnershi])  interest. 
Accordingly.  th(!  final  njgulations 
provide  that  section  721  iloes  applv  to 
a  contribution  of  jiroperty  to  a 
partnership  in  exchange  for  convertible 
(Hjuity  in  a  partnership. 

B.  Application  of  .Section  721  on 
Bxerci.se  of  a  Noncoinjien.satory  Option 

i.  Payment  of  the  Exercise  Brice  With 
Property  or  (kish 

'file  proposed  regulations  provide  that 
.section  721  applies  to  the  holder  and 
the  partnership  ujion  the  exercise  of  a 
noncompensatory  option  issued  hv  the 
partnershi]).  The  final  regulations 
generally  adojit  this  rule.  However,  in 
response  to  comments  requesting 
clarification,  the  final  regulations  also 
jirovide  that  section  721  generallv 
a])])lies  to  the  exercise  of  a 
noncomjien.satory  option  when  the 
exercise  juice  is  satisfied  with  |)ro])c;rtv 
or  cash  contributed  to  the  jiartner.shij), 
regardless  of  whether  the  terms  of  the 
ojition  reijuin;  or  jiermit  a  cash 
jiayment. 

ii.  Exercise  of  a  Noncomjiensatorv 
Ojition  in  .Satisfaction  of  a  Partnershij) 
()l)ligation 

The  ju'ojiosed  regulations  under 
.section  721  do  not  apjily  to  any  interest 
on  convertible  debt  that  has  hium 
accrued  by  the  jiartnershiji  (including 
accrued  original  issue  di.scount).  A 
number  of  comments  were  received 
nnjuesting  clarification  on  the  luojier 
treatment  of  accrued  hut  unjiaid 
interest.  Since  the  jirojio.sed  regulations 
were  issued  and  the  comments  rec:eived, 
final  regulations  under  section  721  were 
juihlished  on  November  17,  2011  (TD 
0.')57)  addre.ssing  certain  partnershij) 
del)t-for-(!quity  exchanges.  .Section 
1.721-l(d](2]  j)rovides: 

.Sciclion  721  diMss  not  aj)|)ly  to  a  dehl-lor- 
(!(]nity  exchange  to  the  extent  the  transfer  of 
llie  jjartnershij)  int(;r(!st  to  tin;  crculitor  is  in 
excliange  for  tlie  i)arln(!rslii])'s  indcihtiulness 
for  nn|)ai(l  ixnit.  royalties,  or  interest 
(including  accrued  original  issue  discount) 
that  accriunl  on  or  after  tin;  hiiginning  of  the 
cnnlitor’s  holding  i)eriod  for  tin; 
indehlediKiss.  'I’he  dehloi-  j)artnershii)  will 
not  n!cogniz(!  gain  or  loss  u|)on  the  transfer 
of  a  |)arlnershij)  interest  to  a  enuiitor  in  a 
d(!ht-for-(!(|nity  excliange  for  imjiaid  rcnit, 
royalties,  or  interest  (including  accrn(;d 
original  issue  discount). 

The  jireamhle  to  TD  9.'j.'57  exjilains  this 
jirovision  as  follows:  “The  IRS  and  the 
Treasury  Dejiartment  believe  that  the 


excejition  to  .section  721  for  these  items 
is  necessary  to  jirevent  the  conversion  of 
ordinary  income  into  cajiital  gain.” 

'I’he  Treasury  Dejiartment  tnid  the  IR.S 
believe  that  similar  considerations  arise 
in  the  context  of  the  exercise  of 
noncomj)ensatory  oj)tions.  Accordingly, 
the  final  regulations  jirovide  that  section 
721  does  not  ajijily  to  the  transfer  of  a 
jiartnershij)  interest  to  a 
noncomjiensatory  ojition  holder  ujion 
conversion  of  convertible  debt  in  the 
jiartnershij)  to  the  extent  that  the 
transfer  is  in  satisfaction  of  the 
j)artnershij)’s  indebtedness  for  nnjiaid 
interest  (including  accrued  original 
issue  discount)  on  convertible  debt  that 
accrued  on  or  after  the  beginning  of  the 
convertible  debt  holder’s  holding  jieriod 
for  the  indebtedness.  Additionallv,  the 
final  regulations  jirovide  that  section 
721  does  not  aj)j)ly  to  the  extent  that  the 
exercise  jirice  is  satisfied  with  the 
jiartnershiji’s  obligation  to  the  ojition 
holder  for  imjiaid  rent,  royalties,  or 
interest  (including  accrued  original 
issue  discount)  that  accrued  on  or  after 
the  beginning  of  the  oj)tion  holder’s 
holding  j)eriod  for  the  obligation. 

'Fhe  j)roj)o.sed  regulations  do  not 
sj)ecify  whether,  uj)on  conversion  of 
convertible  debt  in  the  j)artnershij),  the 
j)artnershij)  is  treated  as  satisfying  its 
obligation  for  imjiaid  interest  with  a 
fractional  interest  in  each  j)artnershij) 
j)roj)erty.  Under  this  “vertical  slice” 
aj)j)roach.  the  j)artnershij)  could 
recognize  gain  or  loss  eijnal  to  the 
difference  between  the  fair  market  value 
of  each  j)artial  j)roj)erty  deemed 
transferred  to  the  creditor  and  the 
j)artnershij)’s  adjusted  basis  in  that 
j)artial  j)roj)erty.  The  Treasury 
Dej)artment  and  the  IR.S  believe  that 
aj)j)roach  would  he  difficult  to 
administer  and  may  inaj)j)roj)riately 
accelerate  gain  or  loss  recognition. 
Therefore,  the  final  regulations  jirovide 
that  the  j)artnershij)  will  not  recognize 
gain  or  loss  ujion  the  transfer  of  a 
jiartnershij)  interest  to  a 
noncomjiensatory  ojition  holder  ujion 
conversion  of  convertible  debt  in  the 
jiartnershij)  to  the  extent  that  the 
transfer  is  in  .satisfaction  of  the 
jiartnershiji's  indebtedness  for  unjiaid 
interest  (including  accrued  original 
issue  discount)  on  convertible  debt  that 
accrued  on  or  after  the  beginning  of  the 
convertible  debt  holder’s  holding  jieriod 
for  the  indebtedness.  Additionally,  the 
fimd  regulations  also  jirovide  that  the 
issuing  jiartnershij)  will  not  recognize 
gain  or  loss  ujion  the  transfer  of  a 
jiartnershij)  interest  to  an  exercising 
ojition  holder  in  satisfaction  of  the 
jiartnershiji’s  obligation  to  the  ojition 
holder  for  nnjiaid  rent,  royalties,  or 
interest  (including  accrued  original 


issue  discount)  that  accrued  on  or  after 
the  h(!ginning  of  the  ojition  holder’s 
holding  Jieriod  for  the  obligation.  This 
treatment  is  consistent  with  the  rules 
under  §  1.721-1  (d)(2). 

iii.  (Ijitions  kssued  by  Disregarded 
Entities 

The  rule  in  the  jirojiosed  regulations 
jiroviding  for  nonrecognition  of  gain  or 
loss  on  the  exercise  of  a 
noncomjien.satorv  ojition  does  not  ajijily 
to  any  call  ojition,  warrant,  or 
convertible  debt  issued  by  an  eligible 
entity,  as  defined  in  §  3()1.77()l-3(a), 
that  would  become  a  jiartnershij)  under 
§  301 .7701-3(f)(2)  if  the  ojition,  warrant, 
or  conversion  right  were  exercised.  The 
'rreasury  Dejiartment  and  the  IR.S 
requested  and  received  comments  on 
whether  the  nonrecognition  rule  should 
he  extended  to  such  instruments. 
Commenters  recommended  that  the 
nonrecognition  rule  should  he  extended 
to  such  instruments.  However,  some 
commenters  noted  that  the  extension  of 
the  jirojiosed  regulations  to  include  a 
noncomjien.satorv  ojition  issued  by  an 
eligible  entity  that  would  become  a 
jiartnershij)  under  §  3()1.7701-3(f)(2) 
njion  exerci.se  of  the  ojition  would 
necessitate  adjustments  to  the  cajiital 
accounting  reijnirements  of  the 
regulations,  as  ajijilied  to  these  entities. 
Without  these  adjustments,  ujion 
exercise  of  the  ojition,  the  owner  of  the 
eligible  entity  would  he  treated  as 
contributing  all  jirojiertv  owned  hv  the 
eligible  entity  jirior  to  exerci.se  of  the 
ojition  to  the  new  jiartnershij),  while  the 
ojition  holder  would  he  treated  as 
contributing  only  the  exercise  jirice  and 
jiremium  to  the  new  jiartnershij).  The 
new  jiartnershij)  would  have  no 
unhooked  unrealized  gain  in  its 
jirojierty  that  it  could  allocate  to  the 
exercising  ojition  holder.  Accordingly, 
the  Treasury  Dejiartment  and  the  IRS 
have  decided  not  to  ajijily  the  rules  of 
the  final  regulations  to  these 
instruments. 

iv.  Ajijilication  of  .Section  721(1)) 

One  commenter  requesteil 

clarification  of  whether  .section  721(1)) 
could  ajijily  to  the  exercise  of  a 
noncomjiensatory  ojition  under  the 
regulations.  Section  721(1))  jirovides  that 
.section  721(a)  does  not  ajijily  to  gain 
realized  on  a  transfer  of  jirojierty  to  a 
jiartnershij)  that  would  he  treated  as  an 
investment  comjiany  (within  the 
meaning  of  section  351)  if  the 
jiartnershij)  were  incorjiorated.  The 
freasury  Dejiartment  and  the  IR.S 
believe  that  .section  721,  including  the 
jirovisions  of  .section  721(h)  and 
§  1.721-1  (a),  ajijilies  to  the  exercise  of 
noncomjiensatory  ojitions. 
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V.  Casli  Settled  Options 

Sev(;ral  eoniinenters  recpiested 
guidance  on  the  Irealinent  oi Cash- 
.setlled  options,  ])articnlarly  regarding 
whether  the  cash  settlement  of  an 
option  is  treated  as  a  sale  or  exchange 
ot  the  option  or  as  an  exercise  ot  the 
o])tion  Ibllowful  hv  an  iinnnuliate 
re(lenii)tion  ol  the  newly-issinul 
partnershi])  interest.  The  Treasury 
i)(!partnient  and  the  IRS  believe  tliat  the 
cash  settlement  ol  a  noncom|)ensatory 
option  should  he  tnsUed  as  a  .sale  or 
exchange  oi  the  option  and  taxed  under 
the  rides  of  section  1234,  rather  than  as 
a  contribution  to  the  ])artnership  under 
.section  721,  followed  hv  an  immediate 
redemption  (although  the  latter  may,  in 
certain  instances,  be  treated  as  a  sale  of 
the  option  under  the  di.sgnised  sale 
rules).  The  final  regulations  ])rovide  that 
the  settlement  of  a  noncomjiensatorv 
option  in  cash  or  jiroperty  other  than  an 
interest  in  the  issuing  partnershij)  is  not 
a  transaction  to  which  section  721 
ajiplies. 

Lapse.  Repurchase.  .Sale,  or  Exchange 
of  a  Noncomjiensatory  Option 

The  proposed  regulations  jirovide  that 
.section  721  does  not  apjily  to  the  lapse 
of  a  noncompensatorv  o])tion. 
Accordingly,  the  lajise  of  a 
noncompensatorv  ojition  generally 
results  in  the  recognition  of  income  hy 
the  partnership  and  loss  hy  the  holder 
of  the  hijised  option  in  an  amount  eipial 
to  the  o])tion  premium.  However,  the 
|)ropo.sed  regulations  do  not  address  the 
character  of  the  gain  or  loss  recognized 
n|)on  lapse,  rejmrcha.se,  .sale,  or 
exchange  of  the  ojition. 

While  section  1234(h)  jirovides  that 
gain  or  loss  from  any  closing  transaction 
generally  is  treated  as  short  term  cajiital 
gain  or  loss  to  the  grantor  of  an  ojition. 
commenters  were  uncertain  whether 
section  1234(h)  ajijilies  to  jiartnershij) 
interests  because  it  is  unclear  whether 
jiartnershij)  interests  (jualified  as 
“.securities”  for  ])ur])oses  of  section 
1234(h).  To  eliminate  this  uncertainty, 
])ro|)o.sed  regulations  under  section 
1234(b)  (REG-1 0(>91 8-08)  are  being 
jniblished  concurrently  with  these  final 
regulations,  which  treat  jiartnershij) 
interests  as  securities  for  this  jnirjmse. 
The  jneamble  to  tho.se  jirojmsed 
regulations  also  addresses,  and  seeks 
comments  on,  the  character  of  gain  or 
lo.ss  to  the  ojjtion  holder  on  the  sale  or 
exchange  of,  or  loss  on  failure  to 
exercise,  an  ojition. 

D.  Ajijjlication  of  General  Tax 
Frincijiles  in  ('.ertain  .Situations 

In  the  event  that  the  exercise  of  a 
noncomjiensatory  ojition  is  followed  bv 


a  redenijition  of  the  exercising  ojition 
holder’s  jiartnershij)  interest,  general  tax 
])rincij)les,  including  the  di.sgnised  sale 
rules  of  section  7()7(a)(2)(H).  will  ajijily 
in  determining  wliether  the  transaction 
is  actually  a  cash  settlement  of  the 
noncom|K!n.satory  ojition  hy  tin; 
jiartnershij). 

The  |)ro])o.sed  regulations  jirovide  that 
if  the  exercise  ju  ice  of  a 
noncomjiensatory  ojition  exceeds  the 
cajiital  account  received  hy  the  ojition 
holder  on  the  exercise  of  the 
noncomjiensatory  ojition,  the 
tran.saction  will  be  given  tax  effect  in 
accordance  with  its  true  nature. 
.Similarly,  the  final  regulations  jirovide 
that,  if  the  exercise  j)rice  of  a 
noncomjiensatory  ojition  exceeds  the 
cajiilal  account  received  by  the  ojition 
holder  on  the  exercise  of  the  ojition, 
then  general  tax  juincijiles  will  ajjjily  to 
determine  the  tax  conseijuences  of  the 
transaction.  'I'he  final  regulations  are 
based  on  the  jiremi.se  that  the 
jiartnershij)  and  the  ojition  holder  will 
act  in  an  economically  rational  way, 
such  that  an  ojition  holder  generally 
will  not  exerci.se  the  ojition  unless  the 
cajiital  account  received  will  eijnal  or 
exceed  the  exerci.se  juice.  It  should  he 
noted  that  a  noncomjiensatorv  ojition 
could  he  economically  viable  to  exerci.se 
when  the  ojition  holder  receives  a  right 
to  share  in  juirtnershij)  cajiital  that  is 
less  than  the  sum  of  the  ju'eminm  jiaid 
for  the  ojition  and  the  exerci.se  juice  of 
the  ojition,  ju'ovided  that  the  exerci.se 
ju  ice  alone  does  not  exceed  the  cajiital 
account  received,  'fliis  simjily  reflects 
the  fact  that  the  jueminm  is  a  sunk  co.st 
at  the  time  the  ojition  holder  exercises 
the  ojition. 

2.  Accounting  for  Noncoinpcnsulon' 
Options 

A.  Accounting  for  the  Issuance  of  a 
Noncomjiensatorv  Ojition 

Under  the  ju'ojm.sed  regulations, 
issuance  of  a  noncomjiensatory  ojition 
is  not  a  jiermissive  or  mandatorv 
revaluation  event  under  Treas.  Reg. 

§  1. 704-1  (b)(2)(iv).  One  commenter 
noted  that,  as  a  result,  unrealized  gain 
in  jiartnershij)  jirojnuty  arising  jirior  to 
the  issuance  of  the  ojition  could  be 
inajiju'ojiriately  shifted  to  the  ojition 
holder  ujmn  exercise.  The  'rreasury 
Dejuirtment  and  the  IR.S  agree. 
Therefori!.  the  final  regulations  juovide 
that  the  i.ssnance  hy  a  juirtnershij)  of  a 
noncomj)ensatory  oj)tion  (other  than  an 
oj)tion  for  a  de  minimis  j)artner.shij) 
interest)  is  a  j)ermi.ssihle  revaluation 
event. 


B.  Revaluations  While  a 
Noncomj)ensatorv  Oj)tion  is 
Outstanding 

Under  the  j)roj)osed  regulations,  any 
revaluation  during  the  j)eriod  in  which 
there  are  outstanding  noncomj)en.satorv 
oj)tion.s  generally  must  take  into  account 
the  fair  market  value  of  any  outstanding 
noncomj)en.satorv  oj)tions.  if  the  fair 
market  value  of  outstanding 
noncomj)en.satorv  oj)tions  as  of  the  date 
of  the  adjustment  exceeds  the 
consideration  j)aid  hy  the  oj)tion 
holders  to  acijuire  the  oj)tion.s,  then  the 
value  of  j)artner.shij)  j)roj)erty  rellected 
on  the  j)artner.shij)’s  hooks  must  he 
reduced  hv  that  excess  to  the  extent  of 
the  unrealized  income  or  gain  in 
j)artner.shij)  j)roj)erty  (that  has  not  been 
rellected  in  the  caj)ital  accounts 
j)reviously).  'Fliis  reduction  is  allocated 
only  to  ju'ojierties  with  unrealized 
aj)j)reciation  in  jirojmrtion  to  their 
re.sj)ective  amounts  of  unrealized 
aj)j)reciation.  Gonver.sely,  if  the  ju  ice 
jiaid  hy  the  ojition  holders  to  acijuire 
the  outstanding  noncomjiensatory 
oj)tion.s  exceeds  the  fair  market  value  of 
the  ojitions  as  of  the  date  of  the 
adjustment,  then  the  value  of 
juirtnershij)  j)roj)erty  reflected  on  the 
j)artnershij)'.s  books  must  be  increa.sed 
by  that  excess  to  the  extent  of  the 
unrealized  deduction  or  lo.ss  in 
j)artner.ship  j)roj)erty  (that  has  not  been 
rellected  in  the  caj)ital  accounts 
j)reviou.sly).  This  increa.se  is  allocated 
only  to  j)roj)erfie.s  with  unrealized 
dej)reciation  in  j)roj)ortion  to  their 
resj)ective  amounts  of  unrealized 
dej)reciation. 

'Fhe  Treasury  Dej)artment  and  the  IR.S 
have  decided  to  retain  these  rules  with 
certain  modifications.  'Fhe  final 
regulations  continue  to  j)rovide  that  the 
adjustments  to  the  value  of  j)artner.shij) 
j)roj)erty  reflected  on  the  j)artner.shij)’s 
hooks  should  generally  he  made  to 
j)artnershij)  j)roj)erties  on  a  j)ro  rata 
l)asis.  .Several  comments  were  received 
reijnesting  additional  guidance  when 
certain  j)roj)ertie.s  are  subject  to  .sj)ecial 
allocations  to  existing  j)artner.s.  The 
'Freasurv  Dej)artment  and  the  IR.S  agree 
that  the  final  regulations  should  take 
into  account  the  economit:  arrangement 
of  the  juirties.  'Fherefore,  the  final 
regulations  j)rovide  that  the  adjustments 
must  take  into  account  the  economic 
arrangement  of  the  j)artner.s  with  resj)ect 
to  the  j)roj)erty. 

One  commenter  noted  that,  while  the 
j)roj)o.sed  regulations  do  not  state  how 
the  fair  market  value  of  the  outstanding 
oj)tion  should  be  comj)uted,  the  value 
that  is  consistently  used  in  the  examj)le.s 
in  the  j)roj)o.sed  regulations  is  the 
liquidation  value  of  the  oj)tion  assuming 
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exercise.  The  connnenter  requestcxl 
additional  guidance  on  the 
determination  of  the  lair  market  value  of 
outstanding  options.  The  Treasury 
Department  and  the  IRS  believe  that 
additional  guidance  on  the 
determination  of  fair  market  valiu!  is 
nnnecessarv  and  believe  that  the 
examples  sufficientlv  illu.strate  that  the 
fair  market  value  of  an  outstanding 
option  may  h(!  based  on  the  li(inidation 
value  of  the  option  assuming  exercise. 

(',.  Accounting  for  tlie  Exercise  of  a 
Noncompensatory  0])tion 

The  jji'oposed  regulations  ])rovide  that 
an  exercising  noncomj)ensatorv  option 
holder’s  initial  capital  account  is  ecpial 
to  the  consideration  paid  to  the 
partnership  to  acciuire  the 
noncompensatory  option  and  the  fair 
market  value  of  any  jn'operty  (other  tlum 
the  option)  contributed  to  the 
jjartnership  upon  the  exercise  of  the 
noncom])ensatorv  option.  The  proposed 
r(!gulations  provide  that  njx)!!  the 
conversion  of  convertible  equity,  the  fair 
market  value  of  property  contributed  to 
the  jjartnershi])  includes  the  converting 
partner's  caj)ital  account  immediately 
Indore  the  conversion.  Because  the 
converting  partner’s  ])r(;-conversion 
cai)ital  account  will  not  he  eliminated 
Inu'.au.se  of  the  conversion,  the  Treasury 
De])artment  and  the  IRS  heli(;ve  that  this 
provision  from  the  proposed  regulations 
is  unnecessary  and  could  cause 
confusion.  Thendore,  the  Treasury 
D(!partment  and  the  IR.S  have  decided  to 
remove  this  provision  to  eliminate 
confusion;  no  substantive  tdiange  is 
intended  by  this  revision. 

Additionally,  the  proposed 
regulations  jjrovide  that  the  cajjital 
account  of  a  holder  of  convertible  debt 
is  credited  with  the  adjusted  basis  of  the 
debt  and  the  acxa  ued  hut  unpaid 
(jualified  stated  interest  on  the  debt 
innmxliately  before  the  conversion  of 
the  debt.  One  commenter  noted  that  the 
regulations  should  credit  the  debt 
holder’s  capital  acc;ount  with  the 
adjustcul  issue  j)rice  rather  than  the 
adjusted  basis  of  the  debt.  Using 
adju.sted  issue  price  avoids  creating  a 
different  tax  result  in  cases  in  which  the 
debt  is  converted  by  the  original  debt 
holder  versus  cases  in  which  the  debt  is 
converted  after  a  transfer  of  the  debt  at 
a  ])rice  that  reflected  unrealized  gain  or 
loss  attributable  to  the  conversion  right 
and/or  changes  in  market  interest  rates. 
The  Treasury  Department  and  the  IRS 
agree  with  this  comment  and.  therefore, 
the  final  regulations  credit  the  capital 
account  of  a  convertible  debt  holder 
with  the  adjusted  i.ssue  price  of  the  debt 
and  the  accrued  hut  unpaid  (jualified 


stated  interest  on  the  debt  immediately 
before  the  conversion  of  the  debt. 

The  j)roi)osed  regulations  recpiire  a 
partnershi])  to  revalue  its  projierty 
immediately  following  the  exercise  of  a 
noncom])ensatorv  oi)tion,  after  the 
o])tion  holder  has  become  a  |)artner.  The 
])artnership  must  allocate  the  unrealized 
income,  gain,  lo.ss,  and  deduction  from 
this  revaluation,  fir.st,  to  the 
noncompensatory  ojition  holder  on 
exercise  to  the  extent  necessary  to 
reflect  the  option  holder’s  right  to  shan; 
in  partnership  ca])ital  under  the 
jiartnership  agnumient  and,  then,  to  the 
historic  partners,  to  reflect  the  manner 
in  which  the  unrealized  income,  gain, 
loss,  or  deduction  in  partnership 
projierty  would  h(!  allocated  among 
those  i)artners  if  there  were  a  taxable 
disposition  of  the  j)roperty  for  its  fair 
market  value  on  that  date.  To  the  extent 
that  unrealized  appreciation  or 
depreciation  in  the  partnership’s 
pro})erty  has  been  allocated  to  the 
ca])ital  account  of  the  noncompensatory 
option  holder  on  exerci.se,  the  holder 
will.  un(h!r  .section  7()4(cl  princi))les, 
recognize;  any  income  or  loss 
attributable  to  that  appreciation  or 
depreciation  as  the  underlving 
j)ro])ertie.s  are  .sold,  dej)r(;ciat(;d,  or 
amortized.  The  final  regulations  ailoj)! 
these  provisions  with  some 
modificatieens. 

lliuler  the  curr(;nt  s(;ction  704(1)1 
regulations,  a  revaluation  of  partnershi]) 
])roperty  ])nrsuant  to  ^  1.704- 
1  (h)(2)(iv)(/l  is  based  on  the  fair  market 
value  of  partnership  prope;rty  as  of  the 
date  of  the  revaluation,  as  determined 
under  §  1.704-1  (hl(2)(iv)(/7l.  Several 
c:ommenters  to  the  ])ropo.sed  regulations 
recommended  that  the  section  704(1)) 
regidations  he  revised  to  permit 
revaluations  of  j)artnershi])  j)roj)erty 
based  on  the  fair  market  value  of  the 
l)artner.shi])  interest,  ratlier  than  the  fair 
market  value  of  the  j)artnership’.s 
])ro])erty.  These  values  may  differ 
l)ecau.se  of  restrictions  on  the 
transferability  or  licjuidity  of  the 
l)artnership  interest  or  other  factors.  The 
Treasury  Department  and  the  IRS  have 
decided  to  continue  reejuiring  that 
revaluations  he  based  on  the  fair  market 
value  of  the  j)artner,shi])’s  ])ro])ertv.  The 
Treasury  De])artment  and  the  IR.S 
believe  that  changing  the  rules  for  all 
revaluations  is  beyond  the  scope  of 
these  final  regulations. 

.Several  comments  were  received 
recjiiesting  additional  guidance  on 
adjusting  ca])ital  accounts  ui)on  exercise 
of  an  option  when  certain  partnership 
j)ro})erties  are  subject  to  special 
allocations  to  existing  partners.  The 
final  regulations  clarify  that  the 
allocations  must  take  into  account  the 


economic  arrangement  of  the  j)artner.s 
with  re.s])ect  to  the  proi)erty. 

Furthermore,  several  commenters 
reejnested  additional  guidance  ))n  how 
to  adjust  caj)ital  accounts  upon  exerci.se 
when  the  partnership  owns  nndtij)le 
pro|)ertie.s  with  unrealized  income,  gain, 
loss,  or  deduction.  The  final  regulations 
clarify  that  alloi;ations  should  he  made 
on  a  pro  rata  basis  from  ])artnershij) 
property,  subject  to  the  requirement  that 
the  allocations  take  into  account  the 
economic  arrangement  of  the  partners. 
Thus,  if  the  exercising  partner’s  right  to 
share  in  partnership  cajjital  under  the 
partnership  agreement  exceeds  the  sum 
of  the  premium  and  exercise  i)rice.  then 
only  income  or  gain  may  he  allocated  to 
the  exercising  i)artner  from  partnership 
proj)erties  with  unrealized  aj)j)reciation, 
in  ])roportion  to  their  re.si)ective 
amounts  of  unrealized  api)i  eciation 
(subject  to  the  retjuirement  that  the 
allocations  take  into  account  the 
economic  arrangement  of  the  j)artners). 
Conversely,  if  the  exercising  partner’s 
right  to  share  in  j)artnershij)  ca])ital 
under  the  j)artner.shi])  agreement  is  less 
than  the  premium  and  exerci.se  ])rice. 
then  only  loss  may  he  allocated  to  the 
exercising  j)artner  from  i)artner.shij) 
pro])ei'tie.s  with  unrealized  loss,  in 
|)roj)ortion  tc)  their  respective  amounts 
of  unrealized  loss  (subject  to  the 
re(|uirement  that  the  allocations  take 
into  account  the  economic  arrangement 
of  the  partners). 

One  commenter  recommended  that 
the  final  regulations  |)rovide  that  the 
])artner.shij)  may  revalue  its  assets 
immediately  before  the  exercise  of  the 
o])tion  (in  addition  to  the  revaluation 
that  occurs  immediately  following  the 
exercise  of  the  o])tionl.  This  comment 
was  made  in  respon.se  to  one  issue  that 
arises  when  a  revaluation  event  under 
1.704-1  (hl(2l(ivl(/)  or  (.s)  occurs  while 
a  noncomj)en.satory  o})tion  is 
outstanding  and  certain  partnership 
pro])erty  has  increa.sed  in  value.  If. 
following  the  revaluation,  but  prior  to 
the  exercise  of  the  oi)tion.  the  same 
j)roj)erty  declines  in  value  before  the 
o|)tion  is  exerci.sed,  there  may  he 
insufficient  unrealized  income  or  gain 
in  partnershi])  ])roperty  (that  has  not 
been  allocated  to  the  ca])ital  accounts  of 
other  ])artners)  to  allocate  to  the  o])tion 
holder’s  ca])ilal  account  u])on  exercise. 
To  address  this  issue,  one  commenter 
recommended  that,  for  ])ur])oses  of 
])artner.shi])  ])ro])erty  revaluations,  the 
])ortion  of  the  unrealized  gain  that  is 
treated  as  “reflected  in  the  ca])ital 
accounts  previously”  he  reduced  by  the 
historic  ])artners’  share  of  the  decline  in 
asset  value.  The  Treasury  De])artment 
and  the  IRS  have  decided  not  to  ado])t 
the.se  changes  because  the  increa.sed 
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eomjilexity  that  those  now  rules  would 
add  to  the  regulations  outweighs  the 
potential  benefit. 

Under  the  j)roposed  regulations,  if. 
after  the  allocations  of  unrealized  gain 
and  lo.ss  items  to  an  exercising  option 
holder,  the  exercising  oj)tion  holder’s 
capital  account  still  do(!S  not  reflect  his 
right  to  share  in  partnership  caj)ital 
und(!r  tin;  partnership  agreement,  the 
partnership  must  reallocate  ca])ital 
Ixitween  the  existing  partners  and  the 
exennsing  option  holder  (a  "capital 
account  reallocation").  This  caj)ital 
account  reallocation  provision  has  hecni 
retained  from  the  j)ro])o.sed  regulations. 

D.  Ciorrective  Allocations 

The  ])roposed  regulations  require  the 
j)artnershi])  to  make  cornulive 
allocations  of  gross  income  or  loss  to  the 
partners  in  the  year  in  which  the  option 
is  exercised  so  as  to  take  into  account 
any  shift  in  the  j)artners'  ca|)ital 
accounts  that  occurs  as  a  result  of  a 
capital  account  reallocation  jjiirsnant  to 
the  exercise  of  a  noncompensatory 
o|)tion.  Corrective  allocations  are 
allocations  of  tax  items  that  liiffer  from 
the  |)artner.ship’.s  allocations  of  hook 
items.  If  there  are  not  sufficient  actual 
partner.shi|)  items  in  the  year  ofexerci.se 
to  conform  the  partnership's  tax 
allocations  to  the  capital  account 
iHial location,  additional  corrective; 
allocations  are  r(;cinired  in  succeeding 
taxable  vears  until  the  ca])ital  account 
reallocation  has  been  fully  taken  into 
account. 

A  nnmh(;r  of  comments  were  received 
regarding  the  reepiirement  of  corrective 
allocations  in  the  j)roj)os(;d  regulations. 
Some  conunenters  reconun(;nded 
eliminating  or  snhstantially  limiting  the 
.scope  of  corrective  allocations.  The 
Treasury  Department  and  the  IRS 
considered  other  alternatives  hut  believe 
that  corrective  allocations  are  the  most 
administrahle  alternative  means  to 
address  the  potential  problem  of  income 
.shifting  when,  prior  to  the  exercise  of  a 
noncomj)ensatory  ojition.  a  partnership 
recognizes  gain  or  loss  that  is,  in  part, 
economicallv  attributable  to  the  option 
holder,  hut  is  allocated  entirely  to  the 
exi.sting  partners.  Therefore,  the  final 
r(;gnlations  retain  the  reciuirement  for 
corn;ctive  allocations  in  certain 
circumstances. 

i.  (Corrective  Allocations  When  Historic 
I’artners  D(;j)art 

The  final  regulations  recpiin; 
correi:tive  allocations  to  he  made  so  as 
to  take  into  account  any  capital  account 
reallocation  njion  exercise  of  a 
noncompensatory  ojition.  Therefore, 
|)artnership  items  may  he  correctivelv 
allocated  to  the  exercising  ojition  holder 


only  of  items  projierly  allocable  to  a 
jiartner  that  suffered  a  capital  account 
reduction  and  only  to  the  extent  such 
Jiartner  suffered  a  cajiital  account 
reduction.  This  ajijiroach  may  result  in 
corrective  allocations  not  being  fully 
made  if  a  jiartner  that  suffered  a  cajiital 
account  reduction  on  exerci.se  is  no 
longer  a  jiartner  in  the  issuing 
jiartnershiji  at  the  time  a  corrective 
allocation  would  otherwise  he  made. 

ii.  (iharacter  Matching  for  (Corrective 
Allocations 

The  jirojiosed  regulations  jirovide  that 
corrective  allocations  are  jiro  rata 
allocations  of  gross  income  and  gain  or 
gross  loss  and  deduction.  The  jirojiosed 
regulations  do  not  reejuire  any  matching 
of  character  between  the  income  or  loss 
that  is  correctively  allocated,  and  gains 
or  losses  that  were  allocated  to  exi.sting 
jiartners  jirior  to  the  ojition’s  exerci.se, 
lint  that  were  economically  attriliutalile 
to  the  ojition  holder.  .Several 
commenters  recommended  that  the 
regulations  jirovide  some  tyjie  of 
matching  retjuirement.  The  Treasury 
Dejiartment  and  the  IR.S  believe  that  tin; 
comjilexity  that  could  arise  from  a 
character  matching  nujuirement  would 
outweigh  the  jiot(;ntial  benefit  of 
obtaining  a  mon;  jirecise  tax  result  for 
corrective  alloc:ations  in  some  ca.ses. 
Accordingly,  the  final  regulations  do  not 
Jirovide  for  a  character  matching 
reejuirement. 

iii.  Uorrective  Allocations  Using 
U.omhinations  of  Income  and  Loss 

Additionally,  some  commenters 
re(jnested  guiclance  on  making 
corrective  allocations  in  a  year  in  which 
the  jiartnershiji  has  both  gross  income 
and  gain  and  gross  loss  and  deduction. 

In  .some  cases,  a  corrective  allocation 
that  comjiletely  takes  into  account  the 
cajiital  shift  may  not  be  jios.sihle  in  a 
given  year  if  only  gross  income  and 
gain,  or  gross  loss  and  dedut:tion,  are 
used.  However,  commenters  noted  that 
it  may  he  jiossilile  to  more  fullv  take 
into  account  the  cajiital  shift  if 
corrective  allocations  are  made  using  a 
combination  of  gro.ss  income  and  gain 
and  gro.ss  lo.ss  and  deduction.  The 
Treasury  Dejiartment  and  IR.S  agree  that 
combinations  of  gross  income  and  gain 
and  gross  loss  and  deduction  should  be 
available  for  corrective  allocations. 

Accordingly,  the  final  regulations 
Jirovide  a  unichanism  for  making 
corrective  allocations  using 
combinations  of  gro.ss  income  and  gain 
and  gro.ss  loss  and  deduction  in  certain 
circum.stances.  if  the  cajiital  account 
reallocation  is  from  the  historic  jiartners 
to  the  exercising  ojition  holder,  then  the 
corrective  allocations  must  first  he  made 


with  gross  income  and  gain.  If  an 
allocation  of  gross  income  and  gain 
alone  does  not  comjiletely  take  into 
account  the  cajiital  account  reallocation 
in  a  given  year,  then  the  jiartnershiji 
must  also  make  corrective  allocations 
using  a  jiro  rata  jiortion  of  items  of  gro.ss 
loss  and  deduction  as  to  further  take 
into  acc;onnt  the  cajiital  account 
reallocation.  (Conversely,  if  the  cajiital 
account  reallocation  is  from  the 
exercising  ojition  holder  to  the  hi.storic 
Jiartners.  then  tin;  corrective  allocations 
must  first  he  made  with  gross  lo.ss  and 
deduction.  Ifan  allocation  of  gross  lo.ss 
and  deduction  alone  does  not 
comjiletely  take  into  account  the  cajiital 
account  reallocation  in  a  given  year, 
then  the  jiartnershiji  must  also  make 
corrective  allocations  using  a  jiro  rata 
Jiortion  of  items  of  gross  income  and 
gain  as  to  further  take  into  account  the 
cajiital  account  reallocation. 

iv.  Ajijilication  of  .Section  ZOti  to 
(’.orrective  Allocations 

One  counnenter  requested 
clarification  on  the  ajijilication  of 
.section  70(i  to  the  corrective  allocation 
jirovisions.  Because  the  exerci.se  of  a 
noncomjiensatorv  ojition  may  cause  the 
Jiartners’  interests  in  the  jiartnershiji  to 
vary,  the  Treasury  Dejiartment  and  the 
IR.S  believe  that  section  7()(i  should 
ajijily  in  determining  which  items  may 
Ik;  us(;d  for  c:orrective  allocations. 
Th(;refore.  the  final  regulations  also 
clarify  that  section  ZOti  and  its 
regulations  and  jirinciples  ajijily  in 
determining  the  items  of  income,  gain, 
loss,  and  d{;duction  that  may  he  subject 
to  corrective  allocation. 

E.  The  Imjiact  of  Fartnershiji  Mergers, 
Divisions,  and  Terminations  on 
Outstanding  Noncomjiensatorv  Ojitions 

The  jirojiosed  regidations  do  not 
address  the  imjiact  of  jiartnershiji 
mergers,  divisions,  and  section  708 
technical  terminations  on  outstanding 
noncomjien.satory  ojitions.  .Some 
commenters  retjuested  guidance  on 
the.se  situations.  The  Treasury 
Dejiartment  and  the  IR.S  believe  that 
these  issues  are  beyond  the  scojie  of 
the.se  final  regulations. 

3.  Chunictmi'/Aition  Riila 

Tin;  jirojiosed  regulations  generally 
resjiect  noncomjien.satory  ojitions  as 
such  and  do  not  characterize  them  as 
jiartnershiji  ecjnity.  However,  the 
jirojio.sed  regulations  characterize  the 
holder  of  a  noncomjiensatorv  ojition  as 
a  Jiartner  if  the  ojition  holder’s  rights  are 
suhstantially  similar  to  the  rights 
afforded  to  a  jiartner.  This  rule  under 
the  jirojiosed  regulations  ajijilies  only  if, 
as  of  the  date  that  the  noncomjjensatory 
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option  is  issued,  transferred,  or 
modified,  there  is  a  strong  likelihood 
that  the  failure  to  treat  the  o])lion  holder 
as  a  ])artner  would  result  in  a 
substantial  reduetiou  in  the  jueseut 
value  of  the  ])artuers’  and  the  o])tiou 
holder’s  aggregate  Federal  tax  liabilities. 
rh(!  ])roposed  regulations  use  a  facts 
and  circumstances  test  to  determine 
whether  a  uoucompeusatory  o])tiou 
holder’s  rights  are  suhstautially  similar 
to  the  rights  afforded  to  a  partner.  The 
facts  and  circum.stauces  for  making  this 
determination  under  the  ])ro])osed 
regulations  include,  hut  are  not  limited 
to,  whether  the  o])tion  is  reasonably 
certain  to  he  exercised  and  whether  the 
ojjtion  holder  has  partner  attributes.  The 
Treasury  Department  and  the  IRS  have 
decided  to  retain  these  rules  with 
certain  modific;ations. 

A.  The  “Suhstautially  Similar”  Test 

Some  commenters  criticized  the 
breadth  of  the  language  in  the  projiosed 
regulations  that  ])rovides  that  all  facts 
and  circumstances  will  be  considennl  in 
determining  whether  a 
noncomj)ensatorv  oj)tion  provides  the 
hold(;r  with  rights  that  are  substantially 
similar  to  the  rights  afforded  to  a 
partner,  suggesting  instead  that  an 
exclusive  list  of  factors  be  n.sed.  1’he 
Treasury  Department  and  the  IRS  agree 
that  the  regulations  should  more 
sjjecifically  describe  the  circum.stauces 
in  which  an  o])tion  holder  will  he 
considered  to  ])osse.ss  these  rights. 
Therefore,  the  final  regulations  ])rovide 
that  a  noncom])en.satorv  option  provides 
its  holder  with  rights  that  are 
substantially  similar  to  the  rights 
afforded  to  a  jjartner  if  the  option  is 
reasonably  certain  to  he  exerci.sed  or  if 
the  oj)tion  holder  posses.ses  i)artner 
attributes. 

1.  The  “Reasonably  Certain  To  Be 
Exercised’’  Test 

The  j)roj)osed  regulations  list  a 
number  of  non-exclusive  factors  that  are 
used  to  determine  whether  a 
noncomjjensatory  oj)tion  is  reasonably 
certain  to  he  exercised,  including  the 
fair  market  value  of  the  partnershi]) 
interest  that  is  the  subject  of  the  option, 
the  exercise  price  of  the  option,  the  term 
of  the  option,  the  ])redictat)ility  and 
.stability  of  tin;  value  of  the  imderlving 
l)artnership  interest,  the  fact  that  the 
o])tion  premium  and  exercise  price  (if 
the  o])tion  is  exercised)  will  become 
])ro])erty  of  the  partner.ship,  and 
whether  the  partnership  is  expected  to 
make  distributions  during  the  term  of 
the  o])tion.  With  one  exception,  the  final 
regulations  adopt  the.se  factors  and 
tdarify  that  any  other  arrangements 
affecting  or  undertaken  with  a  ])rincij)al 


puri)ose  of  affecting  the  likelihood  that 
the  noncompen.satory  o])tion  will  he 
ex(;rci.sed  will  be  considered  a  factor  in 
determining  whether  an  option  is 
niasonahly  certain  to  be  exercised. 
Becan.se  the  o])tion  premium  represents 
a  sunk  cost  to  the  option  hold(!r,  and 
because  the  fact  that  the  exercise  price 
becomes  j)roperty  of  the  partnership  is 
already  reflected  in  the  value  of  the 
j)artnership  interest  .subject  to  the 
ojjtion,  the  final  regulations  do  not 
include  as  a  factor  in  the  reasonable 
c(M'tainty  te.st  the  fact  that  the  option 
premium  and  exerci.se  j)rice  will 
become  property  of  the  partnership. 

Some  c:ommenters  suggested  that  the 
characterization  rule  in  the  regulations 
ado])t  standards  similar  to  those  found 
in  §  1.13(il— 1(1)  for  determining  whether 
there  is  a  second  class  of  stock  in  an  S 
cor])oration,  or  tho.se  found  in  §  1.1.'1()4- 
4  for  determining  whether  a  corporation 
is  a  member  of  an  affiliated  group. 
Commenters  also  recommended  that  the 
regulations  ])rovide  for  c(;rtain  .safe 
harbors  and  bright  line  te.sts  for 
determining  whether  an  o])tion  holder’s 
rights  are  substantially  similar  to  the 
rights  afforded  to  a  partner,  and  whether 
there  is  a  strong  likelihood  that  the 
failure  to  treat  the  holder  as  a  ])artner 
would  result  in  a  snh.stantial  reduction 
in  the  ])resent  value  of  the  partners’  and 
the  holder’s  aggriigate  tax  liabilities. 

After  candul  consideration  of  these 
comments,  the  Treasury  Dei)artment 
and  the  IRS  believe  that  limited  safe 
harbors  should  hi;  provided  to  limit  the 
administrative  burdens  of  the 
characterization  rule.  Accordingly,  the 
final  regulations  provide  two  objective 
safe  harbors,  winch  are  similar  to  two  of 
the  safe  harbors  in  1.1504-4  and 
§  1.1301-1(1).  However,  the.se  safe 
harbors  apply  only  to  the  determination 
of  whether  a  noncomj)en.satory  option  is 
reasonably  certain  to  be  exerci.sed.  and 
not  to  the  determination  of  whether  a 
noncompensatory  option  holder 
])o.s.se.sse.s  ])artner  attributes. 

The  first  safe  harbor  })rovides  that  a 
noncompcaisatorv  option  is  not 
considered  reasonably  certain  to  he 
exercised  if  it  may  lx;  exercised  no  more 
than  24  months  after  the  date  of  the 
applicable  measurement  event  and  it 
has  a  .strike  price  ecpial  to  or  greater  than 
110  ])ercent  of  the  fair  market  value  of 
the  imderlving  partnershij)  interest  on 
the  date  of  the  measurement  event.  The 
second  safe  harbor  provides  that  a 
noncomjiensatory  option  is  not 
considered  reasonably  certain  to  he 
exercised  if  the  terms  of  the  option 
provide  that  the  strike  price  of  the 
ojition  is  eijual  to  or  greater  than  the  fair 
market  value  of  the  underlying 
partner.ship  interest  on  the  exercise 


date.  For  purposes  of  these  .safe  harbors, 
au  option  whose  .strike  jirice  is 
determined  by  a  formula  is  considered 
to  have  a  strike  price  eijual  to  or  greatijr 
than  the  fair  market  value  of  the 
underlying  jiartnershij)  interest  on  the 
exerci.se  date  if  the  formula  is  agreiul 
upon  by  the  ])arties  when  the  option  is 
issued  in  a  hona  fide  attempt  to  arrive 
at  the  fair  market  value  on  the  exerci.se 
date  and  is  to  he  apjilied  based  on  the 
facts  and  circum.stauces  in  existence  on 
the  exercise  date. 

The  safe  harbors  do  not  apply, 
however,  if  the  parties  to  the 
noncomjien.satory  option  had  a 
princijial  purpose  of  substantially 
reducing  the  pre.sent  value  of  the 
aggregate  Federal  tax  liabilities  of  the 
partners  and  the  noncompensatorv 
option  holder. 

The  final  regulations  jirovide  that 
failure  of  an  ojition  to  satisfv  one  of 
these  safe  harbors  does  not  affect  the 
determination  of  whether  the  ojition  is 
treated  as  reasonably  certain  to  be 
exerci.sed.  Thus,  options  that  do  not 
satisfy  the  .safe  harbors  mav  still  be 
treated  as  not  rea.sonahly  i:ertain  to  be 
exerci.sed  under  the  facts  and 
circumstances.  Notwith.standing  that  an 
option  is  treated  as  not  reasonably 
certain  to  he  exercised  on  the  date  of 
one  measurement  event  under  either  the 
.safe  harbors  or  the  facts  and 
circumstances  te.st,  the  ojition  may  be 
treated  as  reasonably  certain  to  he 
exerci.sed  at  the  time  of  a  subseipient 
measurement  event  if  the  .safe  harbors 
and  facts  and  circumstances  test  are  no 
longer  satisfied.  Furthermore,  even  if  an 
option  is  not  reasonably  certain  to  be 
exerci.sed  under  either  the  safe  harbors 
or  the  facts  and  circumstances  test,  the 
noncompen.satory  option  may  still  be 
found  to  provide  its  holder  with  rights 
substantially  similar  to  those  afforded  a 
partner  under  the  partner  attributes  test. 

The  proposed  regulations  contain  an 
example  describing  an  ojition  issued  by 
a  partner.ship  with  reasonably 
predictable  earnings  and  concluding, 
ha.sed  on  the  facts  of  the  examjile.  that 
the  option  described  is  reasonably 
certain  to  he  exercised.  Commenters 
stated  that  the  example  involved 
unrealistic  facts  demonstrating 
rea.sonahly  predictable  earnings,  and 
that  the  example  wrongly  implied  that 
low  volatilitv  suggests  a  reasonable 
cerfaintv  of  exercise.  Upon  further 
consideration  of  this  example,  the 
'freasury  Deiiartment  and  the  IRS  have 
decided  to  delete  the  examjile  from  the 
final  regulations. 

ii.  The  “Partner  Attributes”  Test 

The  projiosed  regulations  provide  that 
partner  attributes  include  the  extent  to 
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which  the  ()|)tion  holder  shares  in  the 
economic  henefit  and  detriment  of 
partnership  income  and  loss  and  the 
extent  to  which  the  option  holder  has 
the  right  to  control  or  restrict  the 
activities  of  the  partnership.  Some 
commenters  recpiested  clarification  of 
this  definition  of  ))artner  attrihnles. 
8(!cause  all  o|)tions  issued  hy  a 
partnershi])  allow  the  holder  to  share,  to 
some  extent,  in  the  economic  henefit 
and  detriment  of  partnershi|)  income 
and  lo.ss,  the  Treasury  13(!partment  and 
the  IRS  agree  that  this  language  should 
1)(!  clarified. 

'I’he  final  regulations  provide  that  the 
determination  of  whether  a 
noncompensatory  option  holder 
j)ossesses  partner  attributes  is  ha.sed  on 
all  the  facts  and  circumstances, 
including  whether  the  option  holder, 
dinictly  or  indirectly,  through  the 
o])tion  agreement  or  a  related 
agreement,  is  provided  with  voting  or 
managerial  rights  in  the  ])artn(!rship. 
Additionally,  the  final  regulations 
j)rovide  that  an  o|)tion  holder  has 
j)artner  attributes  if,  ha.sed  on  all  the 
facts  and  circum.stances,  (1)  the  option 
holder  is  j)rovid(!d  with  rights  (through 
the  option  agreement  or  a  related 
agreement)  that  are  similar  to  rights 
ordinarilv  afforchul  to  a  j)artner  to 
participate  in  partnershi])  })rofits 
through  ])resent  j)ossessorv  rights  to 
share  in  cnrnmt  o])erating  or  li(|uidating 
distributions  with  respect  to  the 
underlying  partnershi])  interest;  or  (2) 
the  o])tion  holder,  directly  or  indirectly, 
undertakes  obligations  (through  the 
o])tion  agreement  or  a  related 
agreement)  that  are  similar  to 
obligations  undertaken  by  a  ])artner  to 
hear  ])artnershi])  losses.  In  this  way.  the 
Treasury  De])artment  and  the  IRS 
believe  that  the  final  regulations  clarifv 
that  the  economic  benefits  and  burdens 
relevant  to  the  ])artner  attributes  test  are 
tho.se  beyond  the  economic  benefits  and 
burdens  inherent  in  basic  o])tion 
transactions. 

As  to  an  o])tion  holder's  abilitv  to 
control  or  re.strict  the  activities  of  the 
])artnershi]),  some  commenters  stated 
that  an  o])tion  holder  should  not  be 
considered  to  ])ossess  ])artner  attributes 
.solely  because  the  holder  has  the  abilitv 
to  restrict  ])artner.shi])  di.stributions  or 
dilutive  i.ssuances  of  ])artner.shi])  e(]uity 
while  the  o])tion  is  outstanding.  ()])tion 
holders  often  are  given  sm:h  rights  as  a 
means  of  ])rotecting  the  value  of  the 
o])tion  holder’s  ])otential  future 
])artnershi])  intere.st.  The  Treasurv 
De])artment  and  the  IR.S  agree  that  such 
rights  are  reasonable  restrictions  that,  bv 
themselves,  should  not  automat ic:allv 
lead  to  a  conclusion  that  the  o])tion 
holder  ])osse.sses  partner  attributes. 


Accordingly,  tin;  final  regulations 
])rovide  that  a  noncom])ensatorv  o])tion 
hohler  will  not  ordinarily  he  considered 
to  ])osse.ss  ])artner  attributes  solely 
because  the  noncom])ensatory  o])tion 
agreement  significantly  controls  or 
restricts,  or  the  noncom])en.satory  o])tion 
holder  has  the  right  to  significantly 
control  or  re.strict,  a  ])artnershi]) 
decision  that  coidd  sub.stantiallv  affect 
the  value  of  the  underlying  ])artner.shi]) 
intere.st.  In  ])articular.  the  following 
rights  of  the  o])tion  holder  will  not  he 
treated  as  ])artner  attributes:  (1)  the 
ability  to  im])o.se  rea.sonable  restrictions 
on  ])artner.shi])  di.stributions  or  dilutive 
i.ssuances  of  ])artner.shi])  e(]uity  or 
o])tion.s  while  the  noncom])en.satory 
o])tion  is  outstanding:  and  (2)  the  abilitv 
to  choose  the  ])artnershi])'.s  section 
7()4(c)  method  for  ])artner.shi]) 

])ro])ertie.s. 

.Some  commenters  re(]ue.sted 
clarificatit)!!  on  the  analysis  of  ])artner 
attributes  for  an  o])tion  holder  who  is 
also  a  ])artner  in  the  i.ssuing  ])artner.shi]). 
The  ])ro])osed  regulations  ])rovide  that 
rights  ])os.ses.sed  by  an  o])tion  holder 
solely  by  virtue  of  owning  a  ])artner.shi]) 
interest  and  not  by  virtue  of  bolding  a 
noncom])en.satory  o])tion  are  not  taken 
into  account  in  determiidng  whether  the 
o])tion  holder  has  ])artner  attributes, 
])rovided  those  rights  are  no  greater  than 
those  held  by  other  ])artners  owning 
substantially  sindlar  interests. 
Cknnmenters  noted  that,  in  some  cases, 
there  may  be  ])artner.s,  such  as  managing 
or  general  ])artners.  with  nni(]ue 
interests  that  are  not  com])arable  to  the 
interests  of  any  other  ])artners.  The 
Treasury  De])artment  and  the  IR.S  agree 
that  the  regulations  slionld  address 
these  situations.  Accordingly,  the  final 
regulations  ])rovide  that  rights  in  the 
issuing  ])artnershi])  ])o.sse.s.sed  by  a 
noncom])ensatory  o])tion  holder  solelv 
by  virtue  of  owning  an  interest  in  the 
issidng  ])artner.shi])  are  not  taken  into 
account,  ])rovided  that  those  rights  are 
no  greater  than  the  rights  granted  to 
other  partners  owning  snbstantiallv 
similar  interests  in  the  ])artner.shi])  and 
who  do  not  hold  noncom])ensatorv 
o])tions  in  the  ])artnershi]). 

Additionally,  the  final  regulations 
])rovide  that  if  all  of  the  ])artner.s  owning 
substantially  similar  interests  in  the 
issuing  ])artner,shi])  also  hold 
noncom])ensatorv  o])tion.s  in  the 
])artn(;rshi]),  or  if  none  of  the  other 
])artner.s  owns  snbstantially  similar 
interests  in  the  ])artner.shi]),  then  all 
facts  and  circum.stances  will  he 
considered  in  determining  whether  the 
rights  in  the  ])artnershi])  ])os.se.ssed  by 
the  o])tion  holder  are  ])os.sessed  solely 
by  virtue  of  owning  a  ])artnershi]) 


interest.  If  those  rights  are  ])o.ssessed 
solely  by  virtue  of  owning  a  ])artnershi]) 
interest,  the  final  regulations  ])rovi(le 
that  they  are  not  taken  into  account. 

Additionally,  in  re.s])on.se  to 
comments,  the  final  regnlations  ])royid(; 
that  for  ])ur])ose.s  of  deterndning 
whetlH;ran  o])tion  holder  has  ])artner 
attributes,  the  o])tion  holder  will  be 
treated  as  owning  all  ])artner.shi]) 
interests  and  noncom])en.satory  o])tion.s 
issued  by  the  ])artnershi])  that  are 
owned  by  any  ])er.son  related  to  the 
o])tion  holder.  For  exam])le.  if  the 
holder  of  a  noncom])en.satory  o])tion  is 
related  to  a  ])er.son  that  owns  an  intere.st 
in  the  issning  ])artnershi]),  and  the 
interest  ])royide.s  the  related  ])er.son  with 
])artner  attributes  that  are  greater  than 
the  rights  granted  to  other  ])artners 
owning  substantially  similar  interests  in 
the  ])artner.shi]),  the  option  will  be 
characterized  as  a  ])artnershi])  intere.st 
under  the  final  regulations  if  the  strong 
likelihood  test  is  .satisfied.  This 
])royi.sion  is  intended  to  ])reyent 
ayoidance  of  the  ])artner  attributes  test 
by  ])lanning  among  related  ])arties.  The 
Treasury  De])artment  and  the  IR.S 
continue  to  study  the  extent  to  which 
finam:ial  instruments  and  ])artnershi]) 
interests  owned  by  related  ])erson.s 
shonld  be  taken  into  account  under  the 
reasonable  certainty  test. 

The  ])ro])o.sed  regulations  contain  an 
exam])le  describing  a  dee])  in  the  money 
o])tion  and  concluding,  based  on  the 
facts  of  the  exam])le,  that  the  o])tion 
holder  ])o.sse.s.ses  ])artner  attributes. 
(k)mmenter.s  stated  that  the  exam])le 
added  little  to  the  exi.sting  guidance 
])royided  by  the  common  law  rule. 
lI])on  further  consideration  of  this 
exam])te.  the  Treasury  De])artment  and 
the  IR.S  haye  decided  to  delete  the 
exam])le  from  the  final  regulations. 

13.  The  “.Strong  Likelihood”  Test 

The  Treasury  De])artment  and  the  IR.S 
receiyed  a  number  of  comments 
regarding  the  ])royi.sion  in  the  ])ro])o.sed 
regulations  that  the  characterization  rule 
a])])lie.s  only  if  there  is  a  strong 
likelihood  that  the  failure  to  treat  the 
o])tion  holder  as  a  ])artner  would  result 
in  a  substantial  reduction  in  the  ])re.sent 
yalne  of  the  ])artners’  and  the  holder’s 
aggregate  tax  liabilities.  .Some 
commenters  recommended  that  the 
regnlations  ado])t  language  similar  to 
that  contained  in  ^  1.704- 
l(b)(2)(iii)(/))(2)  and  (c)[2),  whit:h 
])royi(les  that,  in  determining  whether 
there  is  a  reduction  in  the  ])artner.s’  total 
tax  liability,  tax  conse(]uences  that 
result  from  the  interaction  of  the 
allocation(s)  with  ])artner  tax  attributes 
that  are  unrelated  to  the  ])artnershi])  are 
taken  into  ac;connt.  .Similarly,  in 
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detorinining  whether  tliere  would  he  a 
substantial  rculuction  in  the  present 
value  of  the  partners’  and  o])tion 
holder’s  aggregate  tax  liabilities, 
c:oininenters  noted  that  it  is  appro|)riate 
to  consider  ])artner  and  option  holder 
lax  attributes  that  an;  unrelated  to  the 
])artnershi]),  and  the  interaction  of  those 
attrihut(;s  with  the  option. 

rlu;  Tr(;asurv  D(;])arlinent  and  the  IR.S 
agri;e  that  it  would  he;  helpful  for  the 
regulations  to  spc;{:ifv  c:(;rtain  factors  that 
are  consi(l(;r(;d  in  determining  whether 
there  is  a  .strong  likelihood  that  the 
failure  to  treat  a  noncoinjjensatory 
option  holder  as  a  j)artner  would  rc;.sult 
in  a  suh.stantial  reduction  in  the  present 
value  of  the  partners’  and  the  o])tion 
holdccr’s  aggrc;gate  Federal  lax  liahilitic;.s. 
The  final  r(;gulations  provide  that  all 
facts  and  circninstances  should  he 
considered  .n  making  this 
determination,  including:  (1)  The 
interaction  of  the  alloc:ations  of  the 
issidng  partnership  and  the  partnt;rs’ 
and  noncom])en.satory  option  holder’s 
Federal  tax  attributes  (taking  into 
account  tax  cons(;(iuences  that  r(;sult 
from  the  interaction  of  the  allocations 
with  the  ])artners’  and  noncomj)en.satorv 
option  holder’s  Federal  tax  attributes 
that  are  unrelat(;d  to  the  ])artnershi])]; 

(2)  the  ah.solute  amount  of  the  Federal 
tax  reduction:  (8)  the  amount  of  the 
r(;dnction  relative  to  overall  f’ccleral  tax 
liability;  and  (4)  the  timing  of  items  of 
income  and  d(;duclions. 

Additionally,  to  more  specifically 
address  the  application  of  the  strong 
likelihood  test  when  a  look-through 
entity  (as  defined  in  §  1.704- 
l(h](2](iii)(d)(2)]  is  a  party,  the  final 
r(;gulations  provide;  that  if  a  partnt;r  or 
option  holder  is  a  look-through  (;ntity. 
such  as  a  j)artnership  or  an  S 
corporation,  th(;n  the  tax  attributes  of 
that  entity’s  ultimate  own(;rs  (that  are 
not  look-through  entities)  will  he  taken 
into  account  in  d(;t(;rmining  whc;ther 
there  is  a  strong  likelihood  of  a 
substantial  tax  reduction.  The  final 
r(;gidations  also  provide  that,  if  a 
])artn(;r  is  a  member  of  a  consolidatc;d 
grou]),  thc;n  tax  attributes  of  the 
consolidat(;d  grouj)  and  of  another 
member  with  resp(;ct  to  a  separate 
return  y(;ar  will  he;  taken  into  account  in 
d(;termining  wh(;ther  there  is  a  strong 
likelihood  of  a  suh.stantial  tax  reduction. 

(I  Events  That  Trigger  T(;.sting  Under 
the  (diaracterization  Ride 

The  proposed  r(;gulations  t(;.st  a 
noncompensatory  o])tion  und(;r  the 
charact(;rization  rule  upon  issuance, 
transfe;]',  or  modification  of  the  ojition. 

A  number  of  comments  wc;re  ri;ceived 
recommending  clarification,  or 
narrowing  of  the  list,  of  events  that  will 


trigger  a  testing  of  the  option  after 
original  issuance.  Several  commenters 
argued  that  only  material  modifications 
of  an  ojition  shoidd  lead  to  re-testing 
under  the  characterization  rule.  .Several 
commenters  also  recommended 
r(;slricting  the  types  of  transfers  that  will 
trigger  testing  of  the  ojition  under  the 
characterization  rule,  or  removing  the 
re(juirem(;nt  to  test  u])on  transfer 
entirely.  In  resiionse  to  these  comments, 
the  final  regnlations  providi;  a  more 
detailed  descrijition  of  the  events  that 
will  trigger  application  of  the 
characterization  ride  to  a 
noncompensatory  option. 

The  final  regulations  provide  that  the 
characterization  rule  will  he  apjilied 
ujion  the  occurrence  of  a  mea.surement 
ev(;nt  with  respect  to  the 
noncomjien.satorv  option.  The  final 
regnlations  define  a  measurement  event 
as:  (1)  kssuance  of  the  noncomjiensatory 
option;  (2)  an  adjustment  of  the  terms 
(modification)  of  the  noncompensatorv 
o|)tion  or  of  the  underlying  jiartnership 
inter(;st  (including  an  adjustment 
pursuant  to  the  terms  of  the 
noncomjiensatorv  option  or  the 
underlying  partnership  inter(;st):  or  (8) 
transfer  of  the  noncompen.satory  ojition 
if  either  (A)  the  term  of  the  ojition 
exc(;eds  12  months,  or  (H)  the  transfer  is 
pursuant  to  a  plan  in  existence  at  the 
time  of  the  issuance  or  modification  of 
the  noncom|)en.satory  o])tion  that  has  as 
a  j)rinci])al  purjio.se  the  snhstantial 
n;duction  of  the  present  value  of  the 
aggregate  Federal  tax  liabilities  of  the 
partners  ami  the  noncompensatory 
option  holder. 

Additionally,  in  response  to  the 
comments,  the  Treasury  Department 
and  the  IR.S  believe  that  it  is  ajipropriate 
to  limit  testing  under  the 
characterization  rule  to  provide 
certainty  for  both  taxjiayers  and  the  IR.S, 
])articularly  in  circnm.stances  in  which 
there  is  little  potential  for  abuse. 
Therefore,  the  final  regulations  do  not 
treat  tin;  following  events  as 
mea.surement  events:  (1)  A  transfer  of 
the  noncompen.satorv  ojition  that  would 
otherwise  he  a  measurement  event  if  tlu; 
transfer  is  at  death  or  between  spou.ses 
or  former  spouses  under  section  1041, 
or  in  a  transaction  that  is  disregarded  for 
Federal  tax  pnrjiosiis;  (2)  a  modification 
that  neither  materially  increa.ses  the 
likelihood  that  the  o])tion  will  hi; 
(;xerci.sed  nor  provides  the  ojition 
holder  with  partner  attrihut(;s;  (8)  a 
change  in  the  strike  ju  ice  of  a 
noncoinjiensatory  ojilion,  or  in  the 
interests  in  the  i.ssuing  jiartnershij)  that 
may  he  i.ssued  or  transferred  juirsnant  to 
the  ojition,  madi;  juirsnant  to  a  bona 
fide,  reasonable  adjustment  formula  that 
has  the  intended  effect  of  preventing 


dilution  of  the  interests  of  the  ojition 
holder:  and  (4)  any  other  event  as 
jirovided  in  guidance  juihlished  in  the 
Internal  Revenue  Bulletin.  The  Treasnrv 
Dejiartment  and  tin;  IR.S  helievi;  that 
these  limitations  will  minimize  the 
burden  on  taxjiayers  that  could  arise 
from  fr(;(juent  testings  under  the 
characterization  rule  in  manv  situations, 
while  jueserving  the  ability  of  the  IR.S 
to  enforce  the  characterization  ride  in 
ajiju'ojiriate  circumstances. 

.Some  commenters  also  ri;(jne.sted  that 
the  regulations  clarify  whether  the 
issuance,  transler,  or  modification  of 
one  noncomjiensatory  ojition  wonkl 
trigger  testing  under  the  characterization 
rule  of  all  other  outstanding 
noncomjiensatory  ojitions  issued  by  the 
.same  jiartnership.  Under  the  final 
regulations,  testing  under  the 
characterization  rule  occurs  only  on  the 
date  a  measurement  event  occurs  with 
resjiect  to  a  jiarticidar  noncomjien.satory 
ojition.  Measurement  events  should  he 
determined  individually  for  each 
noncomjiensatory  option  i.ssued  hv  a 
jiartnershij).  For  examjile,  the 
modification  of  one  noncomjiensatory 
ojition  generally  would  he  a 
measurement  event  for  that  jiarticidar 
ojition,  and  it  would  not  he  a 
measurement  event  for  all  other 
noncomjiensatorv  ojitions  issued  hv  the 
jiartnershij). 

In  addition,  to  address  transfers  of 
interests  in  the  issning  jiartnershiji  and 
situations  involving  look-through 
entities,  jirojiosed  regnlations  under 
section  7(il  (RTXl-l 0891 8-08)  are  being 
jiidilished  concurrently  with  these  final 
regnlations.  Those  projiosed  regulations 
would  add  three  mea.surement  events  to 
the  list  above,  hut  ajijdy  only  if  those 
measurement  events  are  juirsnant  to  a 
jilan  in  existence  at  the  time  of  the 
issuance  or  modification  of  the 
noncomjiensatorv  ojition  that  has  as  a 
jirincijial  jiurjiose  the  substantial 
reduction  of  the  jire.sent  value  of  the 
aggregate  Federal  tax  liabilities  of  the 
jiartners  and  the  noncomjiensatorv 
ojition  holder.  The  jirojiosed 
measurement  events  are:  (1)  Issuance, 
transfer,  or  modification  of  an  interest 
in.  or  litjuidation  of,  the  i.ssuing 
jiartner.shiji:  (2)  i.ssnance,  transfer,  or 
modification  of  an  interest  in  anv  look- 
through  entitv  that  directlv,  or 
indirectly  through  one  or  more  look- 
through  entities,  owns  the 
noncomjiensatorv  ojition:  and  (8) 
issuance,  transfer,  or  modification  of  an 
interest  in  any  look-throngh  entity  that 
directly,  or  indirectly  through  one  or 
more  look-through  entities,  owns  an 
interest  in  the  issuing  jiartnershiji.  The 
Treasury  Dejiartment  and  the  IR.S 
believe  that  the  fir.st  of  these  jirojio.sed 
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inoasureinent  events  is  necessary 
iKicause  it  is  inconsi.stent  to  test  a 
noncompen.satorv  option  under  the 
characterization  rule  u})on  transler  of 
the  noncoinpiuisatorv  option,  hut  not 
upon  transfer  of  an  interest  in  the 
i.ssuing  partnership,  because  either  type 
of  transfer  may  change  the  analysis  of 
whether  there  is  a  strong  likelihood  that 
the  failure  to  treat  the  option  holder  as 
a  partner  would  result  in  a  substantial 
reduction  in  the  present  value  of  the 
partners’  and  option  holder's  aggregate 
tax  liabilities.  The  Treasury  Dcipartinent 
and  the  IRS  believe  that  the  .second  and 
third  proposed  mciasureinent  events  an; 
necessary  to  ])revent  avoidance  of  the 
characterization  rule  through  the  u.se  of 
look-through  entities. 

D.  Timing  of  Characterizaticm 

Some  commenters  recpiestful 

clarification  regarding  the  timing  of  the 
characterization  of  a  noncompensatory 
oj)tion  as  a  partnership  interest  under 
the  regulations.  For  example,  some 
commenters  (pie.stioned  whether  an 
option  that  was  characterized  as  a 
|)artnership  interest  upon  transfer 
would  he  treatiid  as  transfernul  and  then 
exercised  by  the  transf(!re(;  or  excncised 
by  the  transferor  and  then  transferred. 
The  Treasury  D(!partment  and  the  IR.S 
Ixdieve  that  the  tax  consecpumces  to  the 
transferor  and  transfenu;  ujjon  a  transfer 
of  the  oj)tion  should  he  similar  to  the 
tax  conse(|uences  upon  a  transfer  of  the 
underlying  partnershij)  interest. 
Accordingly,  the  final  regulations 
provide  that  characterization  of  an 
o])tion  as  a  partnership  interest  under 
the  regulations  a])plies  uj)on  the 
issuance  of  the  o])tion.  or  immediately 
before  any  other  measurement  e\  ent 
that  gave  ri.se  to  the  characterization. 
Under  this  approach,  if  the 
characterization  rule  applied  uj)on  a 
transfer  of  a  noncompensatory  option,  a 
section  743  adjustment  for  the  benefit  of 
the  transferee  would  Ik;  made  if  the 
issuing  partnership  had  a  section  7.')4 
election  in  effect. 

E.  Eff(;ct  of  (Characterization 

•Some  commenters  cpiestioned 
whether,  once  a  noncompen.satorv 
oj5tion  was  characteriz{;d  as  a 
partnershij)  interest  under  the 
characterization  rule,  the 
characterization  rule  could  ever  o])erate 
to  re-characterize  the  intere.st  as  a 
noncomj)ensatorv  o|)tion  once  again. 
The  Treasury  D(;|)artment  and  the  IRS 
Ix'lieve  that  the  characterization  rule 
o|)erates  to  treat  nonc:om])en.satorv 
ojjtions  as  j)artner.shij)s  interests  in 
a|)|)ro|)riate  circum.stances.  and  it 
should  not  be  interj)reted  to  treat 
j)artner.s  as  noncom])en.satorv  oj)tion 


holders.  Accordingly,  the  final 
regulations  |)rovide  that  once  a 
noncomj)en.satory  ojjtion  is  treated  as  a 
j)artner.shi])  interest,  in  no  event  mav  it 
t)(;  charact(;rized  as  an  o|)tion  thereafter. 

F.  (Continuing  A|)|)lical)ility  of  (Ceneral 
Tax  Frinci|)le.s 

Finally,  some  commenters  (jnestioned 
whether  general  tax  jnincijjles  would 
continue  to  a|)])ly  to  the  characterization 
of  a  noncom])ensatory  o|)tion  that,  in 
substance.  re|)re.sents  a  current 
})artner.shi|)  interest,  because  these  rules 
in  the  final  regulations  are  intended  to 
suj)])lement  rather  than  suj)j)lant 
general  tax  ])rinci|)les,  the  Treasury 
Dejjartment  and  the  IRS  believe  it  is 
aj)|)roi)riate  for  general  tax  ])rincij)les  to 
continue  to  aj)j)ly,  in  addition  to  the 
characterization  rule  of  the  regulations. 
Thus,  the  final  regulations  clarify  that 
an  oj)tion  that  is  not  treated  as  a 
|)artnershi])  interest  under  the 
regulations  may  still  h(;  treated  as  a 
])artnershi|)  intere.st  under  g(;neral 
])rinci|)les  of  law.  For  examj)le.  ifu])on 
the  issuance  of  a  noncom|)(;nsatorv 
o|)tion,  the  oj)tion  in  substance 
con.stitutes  a  j)artnershi])  inter(;.st  under 
general  tax  |)rinci])les.  then  the  o|)tion 
will  be  treated  as  a  ])artnershi])  intere.st 
for  Federal  tax  ])ur])oses,  even  if  it  is 
unlikely  that  tin;  aggregate  tax  liabilities 
of  the  o|)tion  holder  and  |)artners  would 
Ik;  substantially  r(;duc(;d  by  the  failure 
to  tr(;at  the  o|)tion  holder  as  a  j)artner. 
For  this  pur])o.se,  general  tax  jjrinciples 
include  |)rincij)l(;.s  of  tax  law  derived 
from  the  Internal  Revenue  (Code. 
Treasury  Regulations,  case  law.  and 
administrative  guidance  issued  hv  the 
IR.S. 

4.  Conviulible  Bond  Provision 

Section  171(1))(1)  ])rovides  that  the 
amount  of  hf)nd  j)remium  on  a 
convertible  bond  does  not  include  any 
amount  attributable  to  the  conversion 
features  of  the  bond.  A  holder  of 
j)artner.shi|)  convertible  debt  who 
])urcha.ses  the  debt  at  a  i)remium  would 
generally  be  subject  to  the;  .section  171 
bond  j)remium  amortization  rules.  Om; 
commenter  .sugg(;.sted  that  the 
regulations  und(;r  ^  1.171-l{e)(l)(iii)  he 
clarified  to  .state  that  such  regulations 
a|)|)ly  to  debt  that  is  convertible  into  an 
inten;st  in  the  ])artnershi])  i.ssuing  the 
debt.  The  final  regulations  ado])t  this 
comment. 


regulations  ])ro|)osed  to  ap|)lv  these 
sj)ecial  rules  to  debt  instruments 
convertible  into  ])artnershi])  inter(;.sts. 
These  final  regulations  ado|)t  these 
])roj)o.sed  amendments.  Accordingly,  the 
final  regulations  amend  the  0113 
|)rovi.sion.s  to  treat  j)artn(;rshi|)  interests 
as  stock  for  ])ur|)ose.s  of  tin;  .s|)ecial  rules 
for  conv(;rtihle  d(;l)t  instruments. 
Treating  conv(;rtil)le  debt  issued  by 
])artner.shi|)s  and  coiporations 
diffen;ntly  for  ])ur])oses  of  these  .s])ecial 
rules  could  cr(;ate  unjustified 
distinctions  between  the  taxation  of 
instruments  that  are  economically 
(;(|uivalent. 

EfTective/Aj)|)licability  Date 

Th(;se  final  regulations  aj)j)ly  to 
noncom])ensatory  o|)tion.s  that  are 
issued  on  or  after  February  .'5,  2013. 

S|)ecial  Analyses 

It  has  h(;(;n  determined  that  this 
Treasury  decision  is  not  a  significant 
r{;gulatory  action  as  defined  in 
Executive  Order  128(i().  as 
.su|)j)lemented  by  Exetaitive  Order 
13.'5(j3.  Tlu;refor(;,  a  regulatorv 
assessment  is  not  retjuired.  It  also  has 
lK;(:n  det(;rmined  that  section  .'),')3(b)  of 
tin;  Administrative  Froc(;dur(;  Act  {.') 
II.S.(^  cha])ter  .'))  does  not  a|)|)lv  to  these 
r(;gulations.  and  because  the  regulations 
do  not  imj)os(;  a  collection  of 
information  re(|uirement  on  small 
entities,  the  Regulatorv  Flexihilitv  Act 
(.')  U.S.(;.  chajeter  (i)  does  not  a|)|)ly. 
Pursuant  to  section  78().')(f)  ofthe  Ooile, 
the  notice  of  ])roj)osed  rulemaking 
|)rec(;ding  the.se  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  business 
Admini.stration  for  comment  on  its 
im])act  on  .small  husines.ses,  and  no 
comments  w(;n;  r(;c:eived. 

Draining  Information 

The  ])rinci])al  author  of  these 
regulations  is  Benjamin  Weaver  of  the 
Office  of  the  Associate  Chief  Counsel 
(Passthroughs  and  Si)ecial  Indu.stries). 
However,  other  jjersonnel  from  the  IRS 
and  Treasury  D(;])artment  })articii)ated 
in  their  develo|)ment. 

List  of  Subjects  in  2(3  (]FR  Part  1 

Income  taxes,  Re|)orting  and 
recordkee])ing  re(|uirement.s. 

Ado|)tion  of  the  Amendments  to  the 
Regulations 


5.  Original  Issna  DisoonnI  Provisions 

The  original  issue  di.scount  (0113) 
])rovisions  j)rovide  .s])ecial  rules  for  debt 
instrumejits  convertible  into  the  stock  of 
the  issuer  or  a  |)artv  related  to  the 
issuer.  See  §§1.1272-1(0'),  1.1273-2(j), 
and  1.127.')-4(a)(4).  The  ])ro|)o.sed 


Accordingly,  2(3  (3''R  ])art  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraj)!)  1.  The  authority  citation 
for  ])art  1  continues  to  read  in  ])art  as 
follows: 


L 
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Authority:  2()  IJ..S.C;.  780.5  *  *  * 

■  Par.  2.  Section  1 .1 71-1  is  amended  bv 
adding  a  sentence  at  the  end  of 
|)aragra|)h  (e)(l  )(iiiKC)  to  read  as 
follows: 

§1.171-1  Bond  premium. 

***** 

(e)  *  *  * 

(1)  *  *  * 

(iii)  *  *  * 

(C)  *  *  *  For  bonds  issued  on  or  after 
February  .1,  2013,  the  term  stoc:k  in  the 
])receding  sentence  means  an  ecjuity 
interest  in  any  entity  that  is  classified, 
for  Federal  tax  pur])oses.  as  either  a 
])artnershi])  or  a  cor]3oration. 
***** 

■  Par.  3.  Section  1.704-1  is  amended  as 
follows: 


■  1.  Paragraph  (l))(0)  is  amended  by 
adding  entries  to  the  table  in  numerical 
order  for  paragraphs  (h)(2)(iv)(d)(4), 
(h)(2)(iv)(/7)(l).(h)(2)(iv)(/j)(2), 
(l))(2)(iv)(.s),  (hK4)(ix).  and  (h)(4Kx). 

■  2.  The  jtaragraidi  heading  for 
paragraph  (h)(l)(ii)  is  revistul  and  a 
sentence  is  added  at  the  end  of  the 
l)aragrapli. 

■  3.  Paragraj)h  (h)(2)(iv)(f/)(4)  is  added. 

■  4.  Paragraph  (h)(2)(iv)(/l(7)  is  revised. 

■  ,'5.  Paragraidi  (l))(2)(ivj(/j(.5j(i/7]  is 
amended  by  removing  the  at  the  end 
of  the  i)aragrapli  and  adding  in  its  j)lace 
“.  or”. 

■  0.  Paragraj)li  (h)(2)(iv)(/)(.‘5)(h')  is 
redesignated  as  ])aragraph 
(l))(2Kiv)(/)(.'l)(v). 

■  7.  New  paragraph  (h)(2)(iv](/’)(5)(yv)  is 
added. 

■  8.  Paragraph  (h)(2)(iv)(y]]  is 
redesignated  as  (h)(2)(iv)(h)(  J)  and  a 


new  paragraph  heading  is  added  for 
paragraph  (!))(2)(iv)(yj)(7). 

■  9.  Paragraph  (h)(2)(iv)(y7)(2)  is  added. 

■  10.  'Die  liiidesignated  text  following 
paragraph  (h)(2)(iv)(7)(2)  is  designated  as 
paragraph  (h)(2)(iv)(7)(.V).  and  a 
])aragiaph  (h)(2)(iv)(.s)  is  added  after  tin; 
newiv  designated  paragraph 
(h)(2j(iv)(7)(.'7). 

■  11.  Paiagraphs  (h)(4)(ix)  and  (h)(4)(x) 
are  added. 

■  12.  Parcigraj)h  (h)(,5)  is  amended  by 
adding  Exctinples  .'77  through  35. 

The  additions  and  revisions  read  as 
follows: 

§  1 .704-1  Partner’s  distributive  share. 

***** 

(h)*  *  * 

(0)  *  *  * 


Heading  Section 


Exercise  of  noncompensatory  options  .  1. 704-1  (b)(2)(iv)(c0(4). 

In  general  .  1.704-1(b)(2)(iv)(y7)(7). 

Adjustments  for  noncompensatory  options  .  1. 704-1  (b)(2)(iv)(/7)(2). 

Adjustments  on  the  exercise  of  a  noncompensatory  option .  1. 704-1  (b)(2)(iv)(s). 

Allocations  with  respect  to  noncompensatory  options  .  1. 704-1  (b)(4)(ix). 

Corrective  allocations  .  1. 704-1  (b)(4)(x). 


(1)  *  *  * 

(ii)  Effectivfi/applicahilitv  ddta.  *  *  * 
In  addition,  paragiaph  (h)(2)(iv)(f/)(-7), 
pai-agraph  (hK2)(ivK/l(7),  pai'agi'aph 
(h)(2)(iv)(/K.'7)(yv),  paragraph 
(h)(2)(iv)(y7)(2),  paragra]7h  (h)(2Kiv](.s), 
l)aragraph  {h)(4)(ix).  paragrajih  (h)(4Kx), 
and  Examples  31  through  35  in 
paragi'aph  (h){.'5)  of  this  section  aj)ply  to 
nonc:ompensatorv  options  (as  defined  in 
§  1.721-2(11)  that  are  issued  on  or  after 
February  .'1,  2013. 

***** 

(2)  *  *  * 

(iv)  *  *  * 

(f/)  *  *  * 

(4)  Exercise  of  noncompensatorv 
options.  Solely  for  ])urposes  of 
paragra])h  (h)(2)(iv)(y7)(2)  of  this  section, 
ihe  fair  maiket  value  of  the  property 
contributed  on  the  exercise  of  a 
noncompensatory  option  (as  defined  in 
§  1.721-2(11)  does  not  include  the  fair 
market  value  of  the  o])tion  ju  ivilege,  hut 
does  include  the  consideration  paid  to 
the  partnership  to  acrjuire  the  ojjtion 
and  the  fair  market  value  of  any 


pi'ojrei'ty  (other  than  the  option) 
contributed  to  the  jjaitnershij)  on  the 
exercise  of  the  ojrtion.  With  iesj)ect  to 
convertible  debt,  the  fair  market  value  of 
the  j)ro])erty  contributed  on  the  exerci.se 
of  the  o])tion  is  the  adjii.sted  is.siie  price 
of  the  debt  and  the  accrued  hut  unpaid 
(jnalified  stated  intei'e.st  (as  defined  in 
§  1.1 273-1  (c))  on  the  debt  immediately 
before  the  conversion,  plus  the  fair 
market  value  of  any  propei  ty  (other  than 
the  convertible  debt)  contributed  to  the 
partnership  on  the  exercise  of  the 
option.  See  Examples  31  through  35  of 
paragi’a|7h  (hK.'i)  of  this  .sciction. 
***** 

(/)  *  *  * 

(7)  The  adjustments  are  based  on  the 
fair  mai'ket  value  of  partnership 
property  (taking  .sectio7i  7701  (g)  into 
account)  on  the  date  of  adjustment,  as 
determined  under  )7aragraj7h 
(h)(2)(iv)(y7)  of  this  .section.  See  Example 
33  of  i)aragraph  (h))."!)  of  this  section. 
***** 

(5)  *  *  * 


(yV)  In  connection  with  the  issuance 
by  the  partnership  of  a 
noncompensatorv  option  (other  than  an 
option  for  a  de  minimis  jyartnershij) 
interest),  or 

***** 

[h)  Determinations  of  fair  market 
value — ( 7 )  In  general.  *  *  * 

(2)  y\(ijiistments  for  noncompensatoiy 
o})tions.  The  value  of  partneiship 
pi'operty  as  lellected  on  the  hooks  of  the 
partnership  must  he  adjusted  to  account 
for  any  out.standing  noncompensatory 
options  (as  defined  in  §1.721-2(11)  8t 
the  time  of  a  revaluation  of  j)artnership 
j)roj)erty  under  paragra))!!  (h)(2)(iv)(/l  or 
(.s)  of  this  sectioyi.  If  the  fair  maiket 
value  of  out.standing  noncomjien.satory 
ojitions  (as  defined  in  §  1.721-2(f))  as  of 
th(i  date  of  the  adjustment  exceeds  the 
consideration  jiaid  to  the  })artner.ship  to 
acquire  the  options,  then  the  value  of 
partnership  property  as  reflected  on  tin; 
liooks  of  the  ])artnershij)  must  he 
reduced  by  that  excess  to  the  extent  of 
the  unrealized  income  or  gain  in 
jiartnership  projierty  (that  has  not  been 
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niflected  in  the;  capital  accounts 
previously).  This  reduction  is  allocated 
only  to  pro|)erties  with  unrealizcHl 
appriHuation  in  proportion  to  their 
^^speclive  amounts  oi  unrealized 
appr(H;iation.  It  tin;  consideration  paid 
to  the  partnership  to  accpiire  the 
outstanding  noncompensatory  options 
{as  defined  in  §  1.721-2(1))  (!xceeds  the 
fair  market  value  of  such  o])tions  as  of 
the  date  of  the  adjustnnmt,  then  the 
value  of  partnershi])  ])roj)erty  as 
mflected  on  the  hooks  of  the  partnershi]) 
mn.st  he  increa.sed  hv  that  exce.ss  to  the 
extent  of  the  unrealized  loss  in 
partnership  j)roj)ertv  (that  has  not  been 
reflected  in  the  capital  accounts 
jireviously).  This  increase  is  allocated 
only  to  properties  with  unrealized  loss 
in  j)roj)ortion  to  their  resj)ective 
amounts  of  unrealized  loss.  However, 
any  reduction  or  increa.se  shall  take  into 
account  the  economic  arrangement  of 
the  |)artners  with  resj)ect  to  the 
j)rt)perty. 

***** 

(.s)  Adjust mnnis  on  tho  oxorciso  of d 
noncomponsotoiy  option.  A  j)artnershi]) 
agreement  may  grant  a  |)artner.  on  the 
exen;ise  of  a  noncompensatorv  o])tion 
(as  defined  in  (ij  1.721-2(1)),  a  right  to 
sham  in  |)artnership  capita)  that  exceeds 
(or  is  less  than)  the  sum  of  the 
consideration  paid  to  the  j)artnership  to 
ac(]uire  and  exerci.se  such  option.  Where 
such  an  agreement  exists.  ca])ital 
accounts  will  not  ht:  considered  to  he 
determined  and  maintained  in 
acc;ordance  with  the  rules  of  this 
paragra])!)  (I))(2)(iv)  unle.ss  the  following 
re(|nirements  are  met: 

(1)  In  lieu  of  revaluing  ])artner.shij) 
property  under  i)aragraph  (h)(2)(iv)(/)  of 
this  .section  immediately  before  the 
exen;i.se  of  the  option,  the  ])artner.shij) 
nwalnes  j)artnershij)  j)ro])erty  in 
accordance  with  the  j)rovi.sion.s  of 
jjaragraphs  (l))(2){iv)(/)(7)  through  [f)[4} 
of  this  s(x;tion  immediately  after  the 
exen:i.se  of  the  o|)tion. 

(2)  In  determining  the  ca])ital 
accounts  of  the  jjartners  (including  the 
exen;ising  partner)  under  paragraph 
(h){2){iv)(.s)(l)  of  this  section,  the 
partnership  first  allocates  anv 
unrealized  income,  gain,  or  loss  in 
partnership  ])ro])erty  (that  has  not  been 
reflected  in  the  ca|)ital  accounts 
|)reviou.sly)  to  the  exercising  ])artner  to 
the  extent  neces.sary  to  reflect  that 
j)artner's  right  to  share  in  partnership 
Cci|)ital  under  the  |)artnershi|) 
agr(H;ment,  and  then  allocates  any 
remaining  unrealized  income,  gain,  or 
loss  (that  has  m)t  been  reflected  in  the 
capital  accounts  ])reviouslv)  to  the 
exi.sting  j)artner.s,  to  reflect  the  manner 
in  which  the  unrealized  income,  gain,  or 


lo.ss  in  i)arlnershi|)  properly  would  he 
allocated  among  tho.se  pailners  if  there 
were  a  taxable  disposition  of  such 
property  for  its  fair  market  value  on  that 
date.  For  pur|)o.se.s  of  the  j)receding 
sentence,  if  the  exercising  partner's 
initial  capital  account  as  determined 
under  1 .704-1  (l)){2)(iv)(/))  aiul  (r/)(4)  of 
this  .section  would  he  le.ss  than  the 
amount  that  reflects  the  exercising 
partner’s  right  to  share  in  partnership 
ca|)ital  under  the  partnersliij) 
agreement,  then  only  income  or  gain 
may  he  allocated  to  the  exercising 
])artner  from  ])artner.ship  properties 
with  unrealized  appreciation,  in 
proportion  to  their  re.s|)ective  amounts 
of  unrealized  apj)reciation.  If  the 
exercising  partner's  initial  capital 
account,  as  determined  under  ^  1.704- 
l(h)(2)(iv)(/))  and  (d)(4)  of  this  .section, 
would  he  greater  than  the  amount  that 
reflects  the  exercising  partner’s  right  to 
share  in  ))artuer.shi])  ca])ital  under  the 
partnershi])  agreement,  then  only  lo.ss 
may  he  allocated  to  the  exercising 
])artner  from  ])artnershi])  ])ro])erties 
with  unrealized  h).s.s,  in  ])ro])orlion  to 
their  re.s])ective  aniounts  of  unrealized 
loss.  However,  any  allocation  must  take 
into  account  the  economic  anangemenl 
of  the  ])arlner.s  with  |•es])ect  to  the 
])ro])ertv. 

(.7)  If,  after  making  the  alloc:ations 
de.scrihed  in  ])aragi'a])h  (h)(2){iv)(.s)(2)  of 
this  .section,  the  exercising  ])artner'.s 
ca])ital  account  does  not  rellect  that 
])artner’.s  right  to  share  in  ])artnershi]) 
ca])ital  under  the  ])ai'tnershi]) 
agreement,  then  the  ])aitner.shi]) 
reallocates  ])artner.shi])  ca])ital  between 
the  existing  ])arlner.s  and  the  exercising 
])artner  so  that  the  exercising  ])artner's 
ca])ilal  account  rellects  the  exei’cising 
])artner’s  right  to  share  in  ])aitner.shi]) 
ca])ital  under  the  ])artnershi])  agreement 
(a  ca])ital  account  reallocation).  Anv 
increase  or  decrease  in  the  ca])ital 
accounts  of  existing  ])artner.s  that  occurs 
as  a  result  of  a  ca])ital  account 
reallocation  under  this  ])aragra])h 
(h)(2)(iv)(.s)(2)  must  he  allocated  among 
the  existing  ])aitneis  in  accordance  with 
the  ])rinci])le.s  of  this  section.  See 
Hxainpio  32  of  ])aragra])h  (!))(.'))  of  this 
section. 

(4)  The  ])artnershi])  agreement 
re(]uires  corrective  allocations  so  as  to 
take  into  account  all  ca])ital  account 
reallocations  made  under  ])aragi'a])h 
(l))(2)(iv)(.s)(.V)  of  this  section  (.see 
])aragra])h  (l))(4)(x)  of  this  section).  See 
Exoinplo  32  of  ])aragra])h  (1))(.‘5)  of  this 
section. 

***** 

]4]  *  *  * 

(ix)  Allocutions  with  respect  to 
noncompensatory  options — (u)  In 


oeneral.  A  ])artnershii)  agreement  may 
grant  to  a  ])artner  that  exercises  a 
noncom])en.satory  o])tion  (as  defiiKKl  in 
1.721-2(1))  a  right  to  shaie  in 
])ai'tnershi])  ca])ital  that  exceeds  (or  is 
less  than)  the  sum  of  the  aniounts  ])aid 
to  the  ])artnershi])  to  ac(]uire  and 
exei'ci.se  the  o])tion.  In  .such  a  ca.se. 
allocations  of  income,  gain,  lo.ss,  and 
deduction  to  the  ])artners  while  the 
noncom])en.satorv  o])tion  is  outstanding 
cannot  have  economic  effect  hecau.se,  if 
the  noncom])en.satory  o])tion  is 
exercised,  the  exercising  ])artner,  lather 
than  the  exi.sting  ])artner.s,  may  I'eceive 
the  economic  l)(!nefit  or  hear  the 
economic  detiiment  as.sociated  with  that 
im:ome.  gain,  loss,  or  deduction. 
However,  allocations  of  ])artner.shi]) 
income,  gain,  lo.ss.  and  deduction  to  the 
])artner.s  while  the  noncompensatoi'y 
o])tion  is  outstanding  will  he  deemed  to 
he  in  accordance  with  the  ])artners’ 
interests  in  the  ])artner.shi])  onlv  if — 

(7)  The  holder  of  the 
noncom])en.satory  o])tion  is  not  treated 
as  a  ])artner  under  ^  1.7(>1-:i: 

(2)  The  ])artnershi])  agreement 
re(]uii'es  that,  while  a  noncom])en.satory 
o])tion  is  outstanding,  the  ])artner.shi]) 
com])ly  with  the  rules  of  ])aragra])h 
(l))(2)(iv)(/)  of  this  section  and  that,  on 
the  exeicise  t)f  the  noncon)])ensatorv 
o])tion,  the  ])artner.shi])  com])ly  with  the 
rules  of  ])aiagra])h  (l))(2)(iv)(.s)  of  this 
section;  and 

(.7)  All  material  allocations  and  ca])ital 
account  adjustments  under  the 
])artner.shi])  agreenient  would  he 
res])ected  under  section  704(1))  if  theie 
were  no  outstanding  noncom])en,satorv 
o])tion.s  issued  by  the  ])artner.shi]).  See 
Examples  31  through  35  of  ])aragra])h 
(I))!."))  of  this  .section. 

(/))  Substantial  economic  effect  under 
sections  1(i8(hl  and  514(c)({)f(E)(i)(ll). 

An  allocation  of  ])artner.shi])  income, 
gain,  loss,  or  deduction  to  the  ])artners 
will  he  deemed  to  have  suh.stantial 
economic  effect  for  ])ur])o.ses  of  .sections 
108(h)  and  .')14(c)(‘))(E)(i)(ll)  if— 

(7)  The  allocation  woidd  nieet  the 
substantial  economic  effect 
reciuirements  of  ])aragra])h  (l))(2)  of  this 
section  if  there  were  no  outstanding 
noncom])en.satory  o])tion.s  issued  by  the 
])artnei'shi]):  and 

(2)  The  ])aitnershi])  satisfies  the 
reciuirements  of  ])aragra])h 
(h)(4)(ix)(a)(  7),  (2),  and  (.7)  of  this 
section. 

(x)  (Corrective  (diocations — (o) — In 
genend.  If  ])artner.shi])  ca])ital  is 
leallocated  between  existing  ])artner.s 
and  a  ])artner  exercising  a 
nonc))ni])en.satory  o])tion  under 
])aragraph  (l))(2)(iv)(.s)(.7)  of  this  .section 
(a  capital  account  reallocation),  then  the 
])artner.shi])  must,  beginning  with  the 
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taxable  year  ol  the  exercise  and  in  all 
succeeding  taxable  years  until  the 
nuiuired  allocations  are  inllv  taken  into 
account,  make  corn!ctive  allocations  so 
as  to  take  into  account  the  capital 
account  reallocation.  A  corrective 
allocation  is  an  allocation  (consisting  of 
a  pro  rata  portion  of  each  item)  for  tax 
pnrpo.ses  of  gross  income  and  gain,  or 
gro.ss  lo.ss  and  (Uiduction.  that  differs 
from  the  partnership’s  allocation  of  the 
corres])onding  book  item.  See  Exatupla 
32  of  ])aragraph  (h)(,^))  {)f  this  section. 

(/;)  Timing.  Section  7()()  and  the 
r(!gnlations  and  principles  thereunder 
a])])ly  in  determining  the  items  of 
income,  gain.  loss,  and  deduction  that 
may  he  subject  to  corrective  allocation. 

(c)  Allocation  of  gross  income  and 
gain  and  gross  loss  and  deduction.  If  the 
cajhtal  account  reallocation  is  from  the 
historic  ])artners  to  the  exercising  option 
holder,  then  the  corrective  allocations 
must  first  be  made  with  gn).ss  income 
and  gain.  If  an  allocation  of  gross 
income  and  gain  alone  does  not 
com])letely  take  into  account  the  cajiital 
account  reallocation  in  a  given  year, 
then  the  partnershi})  must  also  make 
corrective  allocations  using  a  |)ro  rata 
|)ortion  of  items  of  gross  loss  and 
deduction  as  to  fnrtlier  take  into  account 
the  capital  account  reall(K:ation. 
(k)nversely.  if  the  ca])ital  account 
reallocation  is  from  the  exercising 
o])tion  holder  to  the  historic  j^artners. 
then  the  corrective  allocations  must  first 
h(!  made  with  gross  lo.ss  and  deduction. 
If  an  allocation  of  gro.ss  loss  and 
deduction  alone  does  not  completely 
take  into  ac:connt  the  ca])ital  account 
reallocation  in  a  given  year,  then  the 
partnership  must  also  make  corrective 
allocations  using  a  pro  rata  portion  of 
items  of  gross  income  and  gain  as  to 
further  take  into  account  the  capital 
account  realloc:ation. 

(3)  *  *  * 

Example  31.  (i)  In  Year  1.  A  and  8  luicli 
contrihnle  casli  of  .Sfl.OOO  to  LIX^.  a  nowlv 
Ibrined  liinitcai  lial)ility  (:()ni])any  classified 
as  a  partnershi))  for  federal  tax  i)uri)o.ses.  in 
excliange  for  100  units  in  IdXi.  tinder  the 


LI.CI  agreement,  eacli  unit  is  entitled  to 
|)artici|)ale  e()nally  in  the  |)rolils  and  losses 
of  LLC.  LL(i  uses  the  cash  conirihulions  to 
|)nrchase  a  nonde|)recial)le  |)ro|)erty. 
i’ro])erly  A,  for  .SI K, 000.  I.aler  in  Year  1.  at 
a  lime  when  fro|)erly  A  is  valued  at  $20,000. 
I.fd  issues  an  oi)lion  to  (1.  'I'he  o|)lion  allows 
(;  to  hny  100  units  in  1,1X1  for  an  exercise 
|)rice  of  .$1 5.000  in  Year  2.  (i  |)ay.s  .$1 .000  to 
to  |)urchase  the  o))lion.  A.ssnme  that  the 
1, 1,(1  agreement  satisfies  llie  r(!(|niremenls  of 
])aragra|)h  (l))(2)  of  this  section  and  rerjuires 
that,  on  lh(!  exerci.se  of  a  noncom|)en.salory 
o|)lion.  1, 1,(1  com|)ly  with  the  rules  of 
|)aragra|)h  (h)(2)(iv)(.s)  of  this  section.  Also 
assume  that  (I’s  oi)tion  is  a  noncom))ensalory 
o|)lion  under  S  1 .721-2(1),  and  that  (I  is  not 
trcsaled  as  a  i)artner  with  resi)ecl  to  the 
o])lion.  Under  ))aragra|)h  (l))(2)(iv)(/)(.'))(/)')  of 
this  section.  LLU  revalues  its  ])ro|)erty  in 
connection  with  the  issuance  of  the  oi)tion. 
The  $2,000  unrealized  gain  in  f  ro))eiiy  A  is 
allocated  equally  to  A  and  H  under  the  LLU 
agreement.  In  Year  2,  U  exercises  the  o])lion. 
conirihniing  the  $15,000  exercise  ju  ice  to  the 
|)arlnershi|).  At  the  time  the  o|)tion  is 
exercised,  the  value  of  f  ro|)erty  A  is  $35,000. 


Basis 

Value 

Year  1  After  Issuance  of  the  Option 

Assets: 

Cash  Premium  . 

$1,000 

$1,000 

Property  A  . 

18,000 

20,000 

Total . 

19,000 

21,000 

Liabilities  and  Capital: 

Cash  Premium  . 

1,000 

1,000 

A  . 

9,000 

10,000 

B  . 

9,000 

10,000 

Total . 

19,000 

21,000 

Year  2  After  Exercise  of  the  Option 


Assets: 

Property  A  Cash  . 

18,000 

35,000 

Premium  . 

1,000 

1,000 

Exercise  Price  . 

15,000 

15,000 

Total . 

34,000 

51,000 

Liabilities  and  Capital: 

A . 

9,000 

17,000 

B  . 

9,000 

17,000 

C  . 

16,000 

17,000 

Basis 

Value 

Total . 

34,000 

51 ,000 

(ii)  In  lieu  of  revaluing  LLU's  |)ro|)erty 
under  iraragra))!)  (l))(2)(iv)(d  of  this  section 
immediately  before  the  oi)lion  is  exercised, 
undiir  |)aragra|)h  (h)(2)(iv)(.s)(  1)  of  this  section 
LLU  must  revalue  its  |)ro))erly  under  the 
l)rinci|)les  of  |)aragra|)h  (h)(2)(iv)(/)  of  this 
section  immediately  after  the  exercise  of  the 
o|)tion.  Under  i)aragra])hs  (h)(2)(iv)(/))  and 
(l))(2)(iv)(f/)(-/)  of  this  section.  U’s  ca))ital 
account  is  c:redited  with  the  amount  paid  for 
the  o|)lion  ($1,000)  and  the  exercise  ])rice  of 
the  o|)tion  ($15,000).  Under  the  LLU 
agreement,  however,  (i  is  entitled  to  LLU, 
ca|)ilal  corres])onding  to  100  units  of  LLU  ('/i 
of  LLU's  cairital).  Immediately  after  the 
exercise  of  the  o])lion.  LLU’s  ju'ojierties  are 
cash  of  .$10,000  (.$1,000  |)remium  and 
$15,000  exercise  |)rice  contributed  by  U)  and 
8ro))erty  A.  which  has  a  value  of  .$35,000. 
Thus,  the  total  value  of  LL(7s  ijrojierly  is 
.$51,000.  U  is  entitled  to  LLU  ca])ital  etpial  to 
'/t  of  this  value,  or  $17,000.  As  (i  is  entitled 
to  $1,000  more  LLU  ca|)ilal  than  U's  ca))ital 
contributions  to  LLU.  the  |)rovi.sions  of 
l)aragrai)h  (h)(2)(iv)(.s)  of  this  section  a|)|)ly. 

(iii)  Under  ])aragraj)h  (h)(2)(iv)(.s)(2)  of  this 
section.  I,LU  must  increase  U's  ca|)ital 
account  from  $10. 000  to  $17,000  by.  first, 
revaluing  I,LU  |)roi)erty  in  accordance  with 
the  i)rinci|)les  of  i)aragra])h  (h)(2)(iv)(/)  of  this 
section.  The  unnialized  gain  in  LI,U’s 
l)ro|)erty  (lb'0])erly  A)  which  has  not  l)et!n 
reflected  in  the  ca])ilal  accounts  |)reviouslv  is 
$15,000  ($35,000  value  less  $20,000  l)ook 
value).  Under  |)aragi.ii)h  (h)(2)(iv)(.s)(2)  of  this 
section,  the  first  $1 .000  of  this  gain  must  he; 
alloc:ated  to  U.  and  the  remaining  $14,000  of 
this  gain  is  allocated  ecjually  to  A  and  H  in 
accordance  with  the  LLU  agreement.  Hec:ause 
the  revaluation  of  LLU  |)ro))(!rlv  under 
])aragra))h  (h)(2)(iv)(.s)(2)  of  this  section 
increases  (i's  capital  account  to  the  amount 
agreed  on  hv  the  members.  LLCi  is  not 
re(|uired  to  make  a  ca])ital  account 
reallocation  under  ))aragra|)li  {b)(2)(iv)(.s)(.'l) 
of  this  section.  The  $17,000  of  unrealized 
booked  gain  in  l’ro])ertv  A  ($35,000  value 
less  $18,000  basis)  is  sbared  $8,000  to  each 

A  and  B.  and  $1,000  to  U.  Under  ))ar;igrai)h 
(b)(2)(iv)(/)(4)  of  this  section,  the  tax  items 
from  the  revalued  ])roi)ertv  must  he  allocated 
in  accordance  with  section  704(c)  |)rincij)les. 


A 

B 

C 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Capital  account  after  exercise  . 

Revaluation  amount  . 

$9,000 

0 

$10,000 

7,000 

$9,000 

0 

$10,000 

7,000 

$16,000 

0 

$16,000 

1,000 

Capital  account  after  revaluation  . 

9,000 

17,000 

9,000 

17,000 

16,000 

17,000 

Example  32.  (i)  Assume  the  same  facts  as 
in  Exam])le  31 ,  exce])t  that,  in  Year  2.  before 
l)ie  exerense  of  the  o|)lion.  LLU  sells  l’ro])ertv 
A  for  .$40,000,  recognizing  gain  of  $22,000. 
LL('  does  not  distribute  the  sale  ])roc:eeds  to 
its  |)artners  and  it  has  no  other  earnings  in 


Year  2.  With  the  i)roceeds  ($40,000).  LLU 
l)urchases  Projierty  B,  a  noude|)reciable 
|)ro|)erty.  Also  assume  that  U  exercises  the 
noncomi)ensatory  ojrlion  at  the  beginning  of 
Year  3  and  tbal,  at  the  lime  U  exercises  the 
o])tion.  the  value  of  Bro])erly  B  is  .$41,000.  In 


Year  3.  LLU  has  gross  income  of  $3,000  and 
deductions  of  $1,500. 
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Year  2  After  Purchase  of  Property  B 


Assets; 

Cash  Premium  . 

SI  ,000 

$1 ,000 

Property  B  . 

40,000 

40,000 

Total . 

41,000 

41 ,000 

Liabilities  and  Capital; 

Cash  Premium  . 

1,000 

1,000 

A . 

20,000 

20,000 

B  . 

20,000 

20,000 

Total . 

41,000 

41,000 

Year  3  After  Exercise  of  the  Option 


Assets; 

Property  B  . 

40,000 

41,000 

Cash  . 

16,000 

16,000 

Total . 

56,000 

57,000 

Liabilities  and  Capital; 

A  . 

20,000 

19,000 

B  . 

20,000 

19,000 

C . 

16,000 

19,000 

Total . 

56,000 

57,000 

(ii)  lliidor  ])ara}>rai)hs  {l))(2)(iv)(/^)  and 
(l))(2)(iv)(r/)(-^)  of  tliis  soclion.  (7s  (:a])ilal 
account  is  crodilod  witli  the  amount  paid  tor 
tho  o|)tion  (.Sl.OOO)  and  tlio  oxorcisr;  price  ot 
the  o])tion  (.$1  .t.OOO).  Undiir  tin!  I.IXi 
agnuiinont,  howovcjr,  (i  is  (mtitlcul  to  l.lXi 
capital  corr(!spondinf>  to  100  units  ot  Ll.C.  (V:i 
otIJXi's  capital).  imnuuliat(dy  alter  tin; 
exiM'cise  ottlu;  o))tion,  IJXi's  properties  an; 
.Slti.OOO  cash  (.SI. (too  option  |)reminin  and 
.SI. ^.000  (ixercisi!  price  contributed  by  (i)  and 
I’roixnty  8.  wbicb  has  a  value  ot.S41.000. 
rluis,  tin;  total  value  ot  LL(7s  ])ro])erly  is 
S.S7.000.  (i  is  entitled  to  I.LC  ca])ital  ecpial  to 

ottbis  amount,  or  $10,000.  As  C  is  entitled 
to  .S3.000  more  LL(i  ca])ital  than  (7s  capital 
contributions  to  1.1X7  the  provisions  ot 
paragraph  (b)(2)(iv){.s-)  ottbis  s(;ction  apply. 

(iii)  In  lieu  otnivahiing  I.L(7s  property 
under  paragra])b  (b)(2)(iv)(/)  ottbis  section 
imminliately  bedbre  the  option  is  excircised. 
under  paragraph  (b)(2)(iv)(.s’)( i)  ottbis  section 
l.l.t;  must  revalue  its  i)ro|jerty  under  the 
(irinciples  ot  |)aragrai)b  (bK2)(iv)(/)  ot  Ibis 
section  immediately  alter  the  excHcise  otibe 
option.  Under  |)aragrapb  (b)(2)(iv){.s)  ottbis 
section.  l.l.U  must  inen^ase  C’s  cai)ilal 
account  trom  Slti.OOO  to  $10,000  by,  tirsl. 
rcivalning  l.IXi  i)rop(!rly  in  accordance  with 
the  principles  ot  jjaragrapb  (b)(2)(iv)(/)  ottbis 
section,  and  allocating  all  $1,000  ot 


unrcialized  gain  trom  IIk;  revaluation  to  U 
under  |)aragra|)b  {b)(2)(iv)(.s)(2).  Tins  brings 
(7s  capital  account  to  $17,000. 

(iv)  Next,  under  paragraph  (l))(2)(iv)(,s)(,l)  ot 
Ibis  section,  LLU  must  reallocate  $2,000  ot 
cai)ilal  trom  the  existing  jjarlmMS  (A  and  8) 
to  U  to  bring  (7s  capital  account  to  .$10,000 
(llu!  ca|)ilal  account  reallocation).  As  A  and 

8  shared  (uiually  in  all  items  trom  8ro])(!rly 
A.  whose  sal(!  gave  rise;  to  llu;  iuhhI  tor  tin; 
capital  ac;count  reallocation,  each  member's 
capital  account  is  nuluccHl  by  Vz  ot  the  .$2,000 
reduction  ($1 .000). 

(v)  Under  paragra])b  (b)(2){iv)(.s)(4)  ottbis 
section,  bcjginning  in  the  year  in  wbicb  the 
o))lion  is  ex(!rcised,  l.IXi  must  make; 
corrective  allocations  so  as  to  lake;  into 
account  the  capital  account  realloe;ation.  In 
Year  3,  l.L(i  has  gross  income  ot  .$3,000  and 
deductions  ot$l..T00.  Under  ])aragra|)b 
(l))(2)(x)(c’).  bl.U  must  allocate  IIk!  book  gross 
income  ot  $3,000  ecpially  among  A.  8.  and  (7 
but  tor  tax  purposes,  however,  Ll.ti  must 
allocal(!  all  ot  its  gross  income  ($3,000)  to  (7 
l.LC's  book  and  tax  deductions  (.$1..500)  will 
tlum  be  allocated  eciually  among  A,  8,  and  (7 
Tb(!  .$1,000  unrealiz(!d  bookiul  gain  in 
l’roi)(!rly  8  has  Ixien  allocated  imlircdy  to  (7 
Under  |)aragra])h  (l))(2)(iv)(/)(4)  ottbis 
s(!clion.  the  lax  items  trom  l’roi)erly  8  must 
b(!  allocated  in  accordance  with  s(H:tion 
704(c)  principbis. 


A 

B 

C 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Capital  account  after  exercise  . 

820,000 

$20,000 

$20,000 

$20,000 

$16,000 

$16,000 

Revaluation  . 

0 

0 

0 

0 

0 

1 ,000 

Capital  account  after  revaluation  . 

20,000 

20,000 

17,000 

Capital  account  reallocation . 

0 

(1 ,000) 

0 

2,000 

Capital  account  after  capital  account 

1 

reallocation  . 

20,000 

19,000 

19,000 

Income  allocation  (Yr.  3) . 

0 

1,000 

0 

1,000 

Deduction  allocation  (Yr.  3)  . 

(500) 

(500) 

(500) 

Capital  account  at  end  of  year  3  . 

19,500 

19,500 

19,500 

19,500 

18,500 

19,500 

Exanipla  33.  (i)  In  Year  1.  D  and  8  (uicb 
contribute!  cash  ot  $10,000  to  l.L(7  a  newly 
tormed  limitcid  liability  company  classified 
as  a  parln(!rsbip  tor  luideral  lax  purposes,  in 
(!xcbang(!  tor  100  units  in  LL(7  Undeir  the 
Ll.(]  agr(!(!inent.  each  unit  is  entitled  to 
|)artici|)ate  ecpially  in  the  profits  and  losstis 
otI.I.(7  f.fXi  uses  llu!  casfi  contributions  to 
l)urciiase  two  nondei)r(!f:iai)le  i)roi)erlies. 
i’ro|)erly  A  and  f’roperty  8.  tor  $10,000  (uicb. 
Afso  in  Y(!ar  1.  at  a  lime  wfuiii  8ro|)(!rty  A 
and  l’rop(!rly  8  are  still  valued  at  $10,000 
eacli.  f.lXi  issu(!s  an  option  to  I'',  'f'be  o|)tion 
allows  I'  to  buy  100  units  in  I.fX:  tor  an 
exeircise  price  ot.$l.$.000  in  Yesir  2.  !•'  pavs 
$2,000  to  l.fXi  to  purchase  the  option. 
Assume  that  the  l.IXi  agreciinent  satisfies  the 
n!cpiir(!ments  ot  paragra|)b  (b)(2)  ot  this 
s(!clion  and  reepiinis  lliaf,  on  the  exeircise  ot 
a  noncoinpi!nsatory  option.  IJXi  coin|)ly  with 
llie  ruliis  ot  |)aragrapb  (l))(2)(iv)(.s-)  ottliis 
s(!clion.  Also  assume  that  F's  o|)tion  is  a 
noncompcinsalory  option  under  S  1.721-2(0, 
and  tliat  I-'  is  not  tr(!at(!d  as  a  ])artner  with 
nispiict  to  tb(!  option. 


Basis 

Value 

End  of  Year  1 

Assets; 

Cash. 

Premium  . 

$2,000 

$2,000 

Property  A  . 

10,000 

10,000 

Property  B  . 

10,000 

10,000 

Total . 

22,000 

22,000 

Liabilities  and  Capital; 

Cash. 

Premium  . 

2,000 

2,000 

D . 

10,000 

10,000 

E  . 

10,000 

10,000 

Total . 

22,000 

22,000 

(ii)  In  year  2,  jjrior  to  the  exercise  ot  l'"s 
o])lion.  G  contributes  $18,000  to  LfXi  tor  100 
units  in  LL(7  At  the  liiiu!  otG’s  contribution. 
Ib’operly  A  has  a  value  ot  $32,000  and  a  basis 
f)t  $10,000,  Projxirty  8  has  a  value  ot  $.3,000 
and  a  basis  ot  $10,000.  and  the  lair  mark(!l 
value  ot  l'’'s  option  is  $3,000.  In  year  2,  l.lXi 
has  no  item  ot  income!,  gain,  loss,  (b!dut:lion, 
or  cn!dil. 

(iii)  U])on  (7s  admission  to  the  ])arln(!rsbii), 
the  ca])ital  accounts  ot  D  and  E  (wbicb  wi!r(! 
$10,000  (!ac:b  in  ior  to  (7.s  admission)  are,  in 
accordance!  with  ])anigr;i|)b  (l))(2)(iv)(/)  e)tlbis 
se!e:lie)n.  aeljusteul  u|)warel  le)  re!tle!e:l  lbe!ir 
sbare!S  eitlbe  unrexdized  ap])re!e:ialie)n  in  the 
])<irlne!rsbi])'.s  |)re)pe!rly.  l’re)|)ertv  A  has 
$22,000  e)t  imreudizeuf  gain  anel  l’re)])e!rtv  8 
has  $3,000  e)t  unre!alize!el  le)ss.  Unde!r 
p;iragrii|)b  (b)(2)(iv)(/)(  J)  eettbis  se!e:tie)n,  the! 
aeljuslme!nls  must  be!  baseel  e)n  llu!  fair  market 
value  eetfXXi  jereeperly  (taking  se!e'.tie)n  7701(g) 
inie)  iie;e;e)unl)  een  the  elate  eet  the  adjustmc!nl. 
as  ele!le!rmine!el  uneler  ])aragrapb  (b)(2)(iv)(/i) 
eettbis  seuXiem.  The  lair  markeet  value  ot 
peu'tnersbip  jireeperlv  must  be!  reduceel  bv  the! 
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(ixcoss  ()!'  llio  lair  niarkot  value  ol'lho  o])ti()n 
as  ol  llu;  (lat(!  ol  llu;  adjusliueiil  over  the 
consideration  jjaid  hv  1''  to  a(:(|uir(!  the  option 
(S.'I.OOO  — ,S2,I)()()  =  Sl.ODO)  (under  paragraph 
(l))(2)(iv)(/?)(2)  ol  this  s(!clion).  hut  oidy  to  tin; 
{!Xtent  ol  tlie  unrealizcul  ap])r(!(:ialion  in  LLCi 
|)ro|)(!rly  that  has  not  been  relhuited  in  the 
c,a])ilal  accounts  |)reviously  (S22,()()()).  This 
SI .()()()  nuluction  is  allocatcul  (uitindv  to 


I’roperty  A.  the  only  asset  having  unrealized 
a|)preciation  not  rcd’hu.liul  in  tlie  capital 
accounts  prciviously.  Thereldre,  tin;  hook 
value  ol  Pro])(!rly  A  is  $31.1)1)1).  Ac:cordingly. 
the  revaluation  adjustments  must  reflect  only 
SKi.OOO  of  the  net  a])])reciation  in  LlXi's 
propcM'ly  (.$21 .01)1)  of  unrealiztui  gain  in 
i’ro])(!rty  A  and  .$.t.()()I)  of  unrealizeui  loss  in 
I’ropiMty  11).  Thus.  D’s  and  K’s  ca|)ilal 


acc;ounls  (winch  were  SlO.OOt)  each  prior  to 
(I’s  admission)  must  hi;  adjustcul  upward  (hy 
.SB.OOt))  to  .$18,000  each.  The  .$21,000  of  huilt- 
in  gain  in  Property  A  and  the.$.T.000  of  huilt- 
in  loss  in  Pro])(;rly  11  must  he  allocated 
(upially  between  D  and  P  in  accordance  with 
s(;ction  704(c)  priiici])h!S. 


Basis 

Value 

Option 

adjustment 

704(b)  Book 

Assets; 

Property  A  . 

$10,000 

$32,000 

($1,000) 

$31 ,000 

Property  B  . 

10,000 

5,000 

0 

5,000 

Cash . 

2,000 

2,000 

0 

2,000 

Subtotal  . 

22,000 

39,000 

(1,000) 

38,000 

Cash  Contributed  by  G  . 

18,000 

18,000 

0 

18,000 

Total . 

40,000 

57,000 

(1,000) 

56,000 

Tax 

Value 

704(b)  Book 

Liabilities  and  Capital: 

Cash  Premium  (option  value)  . 

$  2,000 

$  3,000 

$  2,000 

D  . 

10,000 

18,000 

18,000 

E . 

10,000 

18,000 

18,000 

G  . 

18,000 

18,000 

18,000 

Total  . 

40,000 

57,000 

56,000 

(iv)  In  year  2.  after  the  admission  of  fi. 
when  Property  A  still  has  a  value  of  .$32,000 
and  a  basis  of  .$10,000  and  Pro])erty  11  still 
has  a  vahu!  of  .$5,000  and  a  basis  of  .$10,000. 
P  exercises  the  ojition.  On  the  (ixercise  of  tin; 
o])lion.  P's  capital  account  is  credited  with 
th(!  amount  paid  for  tin;  option  (.$2,000)  and 
th(!  excu'cise  |)rice  of  the  option  (.$13,000). 
Under  the  1. 1.0  agremnent.  however.  P  is 
entitled  to  1.1.0  ca])ital  corresponding  to  100 
units  of  1.1.0  (1/4  of  1.1.0's  capital). 
Immediately  after  the  exercise;  of  the  ojetion. 
1.1.0's  jjroijerties  are  worth  .$72,000  (.$15,000 
contrihut(;d  by  P.  ])lus  the  value  of  1.1.0 
])roj)(;rty  ])rior  to  the  exercise  of  the  option. 
.$57,000).  P  is  entitled  to  1.1.0  capital  ecpial 
to  1/4  of  this  value,  or  .$18,000.  As  P  is 


entitled  to.$l  .000  more  l.l.fi  capital  than  P's 
ca])ital  contributions  to  1.1.0.  the  provisions 
of  i)aragra))h  (h)(2)(iv)(s)  of  this  s(;clion 
apply. 

(v)  Under  paragraph  (h)(2)(iv)(.s)  ol  this 
S(;ction.  l.LO  must  incr(;ase  P's  capital 
account  from  .$17,000  to  .$18,000  by.  first, 
revaluing  1.1,0  prop(;rly  in  accordance;  with 
the  j)rine;iple;s  e)f  paragra])h  (h)(2)(iv)(/)  e)f  this 
se;e;tie)n  anel  alle)e;aling  the  first  $1,000  of 
unre;alize;el  gain  te;  P.  The;  leilal  unre;alize;el 
gain  whie:h  has  ne)t  he;e;n  re;fle;e:te;el  in  the 
eiapital  ae;e:e)unts  ])re;vie)usly  is  $1,000  (the; 
eliff(;re;ne:e;  he;twee;n  the;  aelend  value;  e)f 
Pre)pe;rty  A,  $32,000.  anel  the  he)ok  value;  eef 
Pre)p(;rly  A,  $31,000).  The;  entire;  $1,000  of 
he)ok  gain  is  alle)e:ale;el  to  P  uneler  i)aragraj)h 


(h)(2)(iv)(s)(2)  e)f  this  se;e:tie)n.  ne;e;ause  the; 
re;viduatie)n  e)f  1.1.0  pre)pe;rlv  unele;r  panigra|)h 
(h)(2)(iv)(.s)(2)  e)f  this  se;e:lie)n  ine:re;iise;s  P's 
e:apilal  ;ie:e'.e)unl  le;  the  ame)unt  agre;e;el  een  by 
the;  me;mhe;rs.  1.1.0  is  ne)t  re;epure;el  le;  make;  it 
e:a])ital  ;ie:e:e)unl  re;alle)e;alie)n  unele;r  learagraph 
(h)(2)(iv)(.s)(,'?)  e)f  this  S(;e:lie)n.  The;  ($5,000)  eef 
unre;alize;el  he)e)ke;el  leess  in  l’re)i)e;rlv  8  h;is 
he;e;n  alleK:ate;el  (.$2.50t))  le;  e;ae:h  D  anel  P.  anel 
the;  .$22,000  e)f  unre;alize;el  heeeekeel  gain  in 
Preepertv  A  has  he;e;n  alloe;ate;el  $10,500  te; 
e;ae:h  D  anel  E.  iinel  .$1,000  te;  P.  Unele;r 
paragraph  (h)(2)(iv)(/)(-/)  eef  this  se;e;tie)n.  the; 
tax  items  freem  Pro|)e;rties  A  anel  H  must  he 
alloe:ate;el  in  ae;e:e)relane:e;  with  se;e:tie)n  704(e:) 
])riiie;i])le;s. 


D 

E 

G 

F 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Capital  account  after  ad¬ 
mission  of  G  . 

$10,000 

$18,000 

$10,000 

$18,000 

$18,000 

$18,000 

0 

0 

Capital  account  after  exer¬ 
cise  of  F’s  option  . 

10,000 

18,000 

10,000 

18,000 

18,000 

18,000 

17,000 

17,000 

Revaluation  . 

0 

0 

0 

0 

0 

0 

0 

1,000 

Capital  account  after 
revaluation  . 

10,000 

18,000 

10,000 

18,000 

18,000 

18,000 

17,000 

18,000 

t'.vennp/e;  34.  (i)  On  the;  first  elay  e)f  Year  1. 

11.  1,  emd  I  form  1.1.0,  a  lindle;el  liability 
e:e)mp;mv  e:hissifie;d  as  a  jeartnership  for 
Peeleral  tax  puri)e)ses.  11  anel  1  e;ae:h  e.ontrihnte; 
$10,000  e:ash  to  LL(i  feir  100  units  e)f  e;e)mmon 
inte;re;st  in  I.I.O.  )  e:e)ntrihute;s  $10,000  e;ash  lor 
a  e;e)nve;rtihle;  pre;fe;rre;el  inle;re;sl  in  l.LO.  I's 
e;e)nve;rlihle;  |)re;fe;rre;el  interest  entitles  )  to 
re;e:e;ive;  an  annual  alleeeiation  and  elislrihutie)n 
e)f  cumulative;  LL(i  ne;t  ijrofils  in  an  ameeunt 


(;e|ual  te)  10  pe;re:e;nt  e)f  I's  uure;turne;el  e:ai)ital. 
I's  e:e)nve;rtihle;  pre;fe;rre;el  inte;re;st  alse;  e;ntitle;s 
)  te)  e:e)nve;rt,  in  Year  3,  J's  pre;fe;rre;el  inte;re;st 
inte)  100  units  e)f  e:e)mme)n  inte;re;st.  If  | 
e:e)nve;rts.  I  has  the;  right  te)  the  same;  share;  e)f 
l.I.(i  eiapilal  as  ]  weeidel  have  hael  if  |  Iniel  helel 
the  100  units  e)f  e:e)mnion  inte;re;st  sine;e  the; 
fe)rmatie)n  e)f  l.LO.  Uneler  the;  l.LO  iigre;e;ment, 
e;ae:h  unit  e)f  e:e))nme)n  inte;re;st  has  an  e;e|ual 
right  te)  share;  in  any  1.1.0  ne;l  i)re)fils  lhal 


re;main  after  payment  e)f  the;  pre;fe;rre;el  re;turn. 
Assume;  that  the;  1.1,0  ;igre;e;me;nl  satisfies  the; 
re;epiire;nie;nts  e)f  |)aragra|)h  (h)(2)  e)f  this 
se;e;tie)n  anel  re;eiinre;s  that,  on  the  e;xe;re:ise;  e)f 
a  ne)ne:e)mpe;usatory  e)])tie)n.  1.1.0  e:e)mi)ly  with 
the;  rules  of  ])aragraph  (h)(2)(iv)(s)  e)f  this 
se;e;tie)n.  Alse)  assume;  thiit  I's  right  le)  e;e)nve;rt 
the  preferre;el  inle;re;st  iule)  a  e:e)mme)n  inte;re;.st 
eiualifies  as  a  ne)ne:e)mi)e;nsale)ry  e)ptie)n  uneler 
§  1.721-2(1),  anel  that,  prieer  te)  the  exerense;  e)f 
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till!  convtirsion  right.  Ilu!  coiivcnsioii  rif^ht  is  Y(!ars  1  and  2.  LIX.  has  ih;!  iiiconu;  oI  S2..'i0(),  .Si  ..500  ol  iitit  iiicionuMuiually  to  II  and  I  in 

not  troatnd  as  a  partnorship  ininrnsl.  comprised  oi  .$4..500  ol  gross  income  and  oncli  year  hnl  makes  no  dislril)nlions  to  11 

(ii)  LLC',  uses  tin;  SOO.OOO  to  |)nrchas(;  S2.000  ol  de])n;ciation.  It  allocat(;s  $1 .000  ol  and  I. 

l’rop(;rty  Z.  a  projrerty  that  is  d(;i)r(;ciahle  on  net  income  to  )  and  distrihntes  .$1,000  to  )  in 
a  straight-line  basis  ovt;r  1.5  years.  In  each  ol  each  V(;ar.  Ll.Ci  allocat(;s  the  r(;maining 


Capital  account  upon  formation  . 

Allocation  of  income  Years  1  and  2 
Distributions  Years  1  and  2  . 


Capital  account  at  end  of  Year  2 


$10,000 

1,500 

0 


$10,000 

1,500 

0 


$10,000 

1,500 

0 


$10,000 

2,000 

(2,000) 


$10,000 

2,000 

(2,000) 


(iii)  At  the  beginning  of  Year  3.  when 
Property  Z  has  a  value  of  S3H.()0()  and  a  basis 
of  $2(i.()00  (S30.()()()  original  basis  less  .$4 .(UK) 
of  depr(M:iatioM)  and  Lb(]  has  accunudal(;d 
imdistribut(;d  cash  of  .$7,000  (.$9,000  gross 
n;ceipts  h;ss  .$2,000  distributions). )  converts 
I's  prefernid  inter(;st  into  a  common  interest. 
I'nder  paragrai)hs  (b)(2)(iv)(/))  and 
(b)(2)(iv)(r/)(4)  of  this  section.  |’s  ca])ital 
account  aft(;r  tin;  conversion  (;(iuals  j's  capital 
ac:counl  before  the  conversion.  .$10,000.  (In 
the  conv(;rsion  of  tin;  pr(;ferred  interest. 
howev(;r.  |  is  (;nlitled  to  bb(i  ca|)ital 
corresponding  to  100  units  of  common 
interest  in  bbC  ('.5  of  blXi's  ca|)ital).  At  tin; 
time  of  the  conversion,  tin;  total  value  of  bb('. 
pro|)(;rty  is  .$45,000.  |  is(;ntilled  to  bb(i 
ca])ital  (;(pial  to  '/.i  of  this  value,  or  .$15,000. 
As  I  is  (;nlilled  to  .$5,000  mon;  Llii  capital 
than  I's  ca))ital  account  immediately  aft(;r  tin; 
conv«;rsion.  the  irrovisions  of  paragra])h 
(b)(2)(iv)(.s)  of  this  section  ap|)ly. 


Basis 

Value 

Assets: 

Property  Z  . 

$26,000 

$38,000 

Undistributed  Income 

7,000 

7,000 

Total . 

33,000 

45,000 

Liabilities  and  Capital: 

H  . 

11,500 

15,000 

1  . 

11,500 

15,000 

J  . 

10,500 

15,000 

Total . 

33,000 

45,000 

(iv)  llnd(;r  paragrajih  (b)(2)(iv)(.s)  of  this 
s(;clion.  l.bC  must  increase  |'s  capital  account 
from  .$10,000  to  .$15,000  by.  first,  r(;valuing 
I.LC  property  in  accordance  with  the 
|)rinciph;s  ol  paragraph  (b)(2)(iv)(/)  of  this 


section,  and  allocating  the  first  .$5,000  of 
nnr(;alized  gain  from  that  revaluation  to  ). 
The  unr(;alized  gain  in  Proi)erty  Z  is  .$12,000 
(.$3H.000  value  less  .$20,000  basis).  The  first 
.$5,000  of  this  unrealized  gain  must  be 
allocated  to  )  under  paragraph  (b)(2)(iv)(.s)(2) 
of  this  section.  The  remaining  .$7,000  of  tlu; 
unr(;alized  gain  must  be  allocated  ecjually  to 
II  and  I  in  accordance  with  the  LL(] 
agre(;m(;nt.  |}(;caus(;  the  revaluation  of  LLC. 
])roperly  under  ])aragra]jh  (b)(2)(iv)(.s)(2)  of 
this  s(;ction  incr(;ases  )'s  capital  account  to 
the  amount  agreed  on  by  the  m(;mb(;r.s.  LLCl 
is  not  r(;(]uired  to  make  a  ca|)ital  account 
reallocation  und(;r  paragra])h  (b)(2)(i v)(.s)(.V) 
of  this  section.  The  .$12,000  of  nnrealiz(;d 
book(;d  gain  in  Property  Z  has  b(;en  allocat(;d 
.$3,500  to  each  1 1  and  1.  and  .$5,000  to  ). 
Under  ])aragra])h  (h)(2)(iv)(/)(-/)  of  this 
section,  tin;  lax  items  from  tlu;  r(;valn(;d 
proins'ty  must  be  allocat(;d  in  accordance; 
will)  .s(;clion  704(c)  |)rinci])h;s. 


Capital  account  prior  to  conversion 
Revaluation  on  conversion  . 


$11,500 

0 


$1 1 ,500 
3,500 


Tax 

Book 

$11,500 

0 

$1 1 ,500 
3,500 

$10,000 

0 


$10,000 

5,000 


Capital  account  after  conversion 


Exampli!  :i5.  (i)  On  the  first  day  of  Year  1. 

K  and  L  each  contribute  c;ash  of  .$10. 000  to 
LLC.  a  newly  form(;d  limited  liabilitv 
comjrany  classifi(;d  as  a  partn(;rship  for 
F(;d(;ral  lax  |jurposes.  in  exchange  for  100 
units  in  LL(i.  lmim;diately  afl(;r  its  formation. 
L!.(i  borrows  .$10,000  from  M.  Under  tin; 
l(;rms  of  the  debt  insirnment.  inl(;r(;sl  of 
$1,000  is  unconditionally  jjayabh;  at  the  end 
of  (;ach  y(;ar  and  the;  .$10,000  stal(;d  principal 
is  r(;payable  in  five;  ye;ars.  Threjugheent  the; 
le;rm  e)f  the  inele;hte;elne;ss.  M  has  the;  right  te; 
e:e)nve;rl  the;  ele;bl  inslrume;nl  inte)  100  units  in 
bb(i.  If  M  e:e)nve;rls,  M  has  the  right  ter  the; 


same;  share;  eef  Lb(]  e:apit:d  eis  M  we)nlel  have; 
hael  if  M  hael  he;lel  100  nnils  in  bIX"  sine:e;  the; 
feermalieni  e)f  bIXk  Unele;r  the;  LLC  iigre;e;me;nl. 
e;ae;h  unit  pent ie:i pales  e;epi;dly  in  the;  j)re)fils 
anel  le)sse;s  erf  LLC  anel  hiis  an  e;e|nal  right  ter 
share;  in  LlXi  e:iipitiil.  Assume;  lluil  the  LLC. 
iigre;e;me;nt  siilisfies  the;  re;einire;me;nts  erf 
]raragra]rh  (b)(2)  erf  this  se;e:tiern  Jinel  re;epiire;s 
that,  ern  the;  e;xe;re:ise;  erf  ii  neme:e)m]re;nsale)ry 
er]ttiern.  LLC  e:emi|rly  with  the;  rede;.s  erf 
iriiragrajrh  (b)(2)(iv)(.s)  erf  this  se;e:tiem.  Alser 
assume;  that  M's  right  ter  e;emve;rt  the;  elebi  inter 
eur  inte;re;st  in  LlXi  e|italifie;s  as  a 
nerne:e)m]re;nsatetry  erpliern  nnele;r  1.721-2(1). 


iiirel  that,  jrrierr  ter  the;  e;xe;re;i.se;  erf  the; 
e;ernve;rsiern  right,  M  is  nerl  li’erateel  as  a  jrartner 
with  I'ersjrere;!  ter  the;  e;ernve;rlible;  elebi. 

(ii)  LLC,  uses  the;  .$30,000  ter  ]ritre:hase; 
Pier|re;rty  D.  )rro|re;rty  that  is  ele;irie;e:iable;  ern  a 
straight-line;  basis  erver  15  ye;iirs.  In  e;ae:h  erf 
Ye;ars  1.  2,  anel  3,  LLC  has  net  ineierme;  erf 
.$2,000.  e;e;mprise;el  erf  .$5,000  erf  gierss  iirererme;. 
.$2,000  erf  ele;]ri'e;e:ialiern,  iinel  inle;re;sl  expense; 
(ie;iri'e;se;nling  payme;irls  erf  interresi  ern  the; 
leran  frerm  M)  erf . $1,000.  LLC  allereraters  this 
ineierme;  e;epiiilly  ter  K  anel  L  but  meikes  ner 
elisiribntierns  ter  e;ilhe;r  K  err  L. 


Initial  crapital  account 
Year  1  net  income  ... 
Years  2  net  income  .. 
Years  3  net  income  .. 


$10,000 

1,000 

1,000 

1,000 


$10,000 

1,000 

1,000 

1,000 


$10,000 

1,000 

1,000 

1,000 


$10,000 

1,000 

1,000 

1,000 


S-'X: 
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K 

L 

M 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Year  4  initial  capital  account  . 

13,000 

13,000 

13,000 

13,000 

0 

0 

(iii)  At  llu;  of  vciir  4.  at  a  linn; 

\vli(!n  I’rojKMiy  1).  Ll.d’s  only  assol.  lias  a 
valiu!  ol  Saa. ()()()  and  basis  ol  .S24. ()()() 

(.$30. ()()()  original  basis  loss  .SO. 000 
(loprociation  in  Yoars  1  Ihrongh  3).  and  LLC 
bas  accnnuilalod  nndistribniod  cash  of 
.Si  2.000  (Sl.'i.OOO  gross  inconio  loss  S3.000  ol 
inlorosl  iiayinonls)  in  I.Lti.  M  convorls  Ibo 
dobi  into  a  'Ai  inlorosl  in  bL(i.  IJndor 


paragraphs  (b)(2)(iv)(/d  and  (b)(2)(iv)(f/){4)  of 
Ibis  soclion.  M’s  cajiilal  account  allor  Iho 
convorsion  is  tbo  adjnslod  issno  prico  ol  Ibo 
dobI  iininodialoly  bolbro  M's  convorsion  ol 
Ibo  dobi,  $10,000.  |)lns  any  accanod  bnl 
nn|)aid  (pialiliod  slalod  inlorosl  on  ibo  dolit. 
SO.  On  tbo  convorsion  of  Iho  dobi.  bowovor. 
M  is  onlillod  to  rocoivo  LI.C;  cajiilal 
corrosponding  lo  100  nnils  of  bb(',  ('/:«  of 


I.Lfi’s  ca|)ilai).  Al  Iho  liino  of  Iho  convorsion. 
Iho  total  vaino  of  bb(7s  proporly  is  .S4.a.000. 

M  is  onlillod  lo  I.bC,  ca|nlal  ocpial  lo  ‘At  of  Ibis 
vahio,  or  .SI  .a. 000.  As  M  is  onlillod  lo  .S.t.OOO 
inoro  Lb(i  capital  than  M’s  cajiital 
coniribntion  lo  blXi  (S10.000),  iho  provisions 
of  paragrajdi  (b)(2)(iv)(.s)  of  Ibis  soclion 
apply. 


Basis 

Value 

Assels:  Liabililies  and  Capilal 

Property  D  . 

$24,000 

$33,000 

Cash  . 

12,000 

12,000 

Tolal  . 

36,000 

45,000 

Liabililies  and  Capilal: 

K  . 

$13,000 

$15,000 

L  . 

13,000 

15,000 

M  . 

10,000 

15,000 

Tolal  . 

36,000 

45,000 

(iv)  Undor  paragraph  {b)(2)(iv)(,s)  of  this 
.soclion.  bIX;  must  incroaso  M’s  cajiilal 
acconnl  from  .$10,000  lo  .SI.t.OOO  bv.  first, 
rovalning  LlXi  |)roporty  in  accordance  with 
Ibo  princijilos  of  ])aragra))li  (b)(2)(iv)(8  of  Ibis 
.soclion,  and  allocaling  Iho  first  .S.a.OOO  of 
nnroali/.otl  gain  from  that  rovalnation  lo  M. 
Tbo  nnroalizod  gain  in  I’roporlv  I)  is  SO. 000 
(.S33.000  vaino  loss  S24.000  basis).  Tbo  first 


.S.T.OOO  of  Ibis  nnroalizod  gain  innsl  bo 
allocalod  lo  M  undor  paragra))b 
(b)(2)(iv)(.s)(i?)  of  Ibis  .soclion,  and  iho 
romaining  .$4,000  of  Ibo  nnroalizod  gain  mnsi 
bo  allocalod  oipially  lo  K  and  b  in  accordanco 
with  Iho  bbC;  agroomonl.  Bocanso  iho 
rovalnation  of  bbd  proporly  undor  paragraph 
(b)(2)(iv)(.s)(2)  of  this  soclion  incroasos  M’s 
capital  acconnl  lo  Iho  amonnt  agrood  upon  bv 
Ibo  mombors.  bbli  is  not  ro(|iiirod  lo  mako  a 


capital  account  roallocalion  nndor  |)aragraph 
(b)(2)(iv)(,s)(.V)  of  Ibis  .soclion.  Tho  .$9,000 
nnroalizod  booked  gain  in  ])ro])ortv  1)  has 
boon  allocated  .$2,000  lo  each  K  and  b.  and 
$.3,000  lo  M.  Undor  paragraph  (b)(2)(iv)(/)(4) 
of  Ibis  soclion.  the  lax  items  from  Iho 
rovalnod  proporly  nmsl  lie  allocated  in 
accordanco  with  section  704(c;)  |)rinc:i])los. 


K 

L 

M 

Tax 

Book 

Tax 

Book 

Tax 

Book 

Year  4  capital  account  prior  to  exercise  ,. 

Capital  account  after  exercise  . 

Revaluation  . 

$13,000 

13,000 

0 

$13,000 

13,000 

2,000 

$13,000 

13,000 

0 

$13,000 

13,000 

2,000 

0 

10,000 

0 

0 

10,000 

5,000 

Capital  account  after  revaluation  . 

13,000 

15,000 

13,000 

15,000 

10,000 

15,000 

■  Par.  4.  Section  1.704-3  i.s  amended  by 
revi.sing  the  first  sentence  of  paragrapli 
(a)(()Ki)  to  read  as  follows: 

§1.704-3  Contributed  property. 

(a)  *  *  * 

(0)  *  *  * 

(i)  *  *  *  The  princijiles  of  this 

section  apjily  to  allocations  with  respect 

to  ])ro|ierty  for  which  differences 
between  hook  value  and  adjusted  tax 
liasis  are  created  when  a  ])artnership 
revalues  ])artnershi])  property  pursuant 
to  §1.704-1  (h](2KivK/]  or  1.704- 
l(h)(2)(iv)(.s-)  (reverse  .section  704(c) 
allocations).  *  *  * 
***** 

■  Par.  5.  Section  1.721-2  i.s  added  to 
read  as  follows: 


§  1 .721-2  Noncompensatory  options. 

(a)  HxercisH  of  a  noncomponsatoiy 
option — (1)  In  goneral.  Notwith.standing 
§  1 .721— 1  (h)(l ),  section  721  ajijilies  to 
the  exerci.se  (as  defined  in  paragraph 
(g)(4)  of  this  .section)  of  a 
noncompensatory  ojition  (as  defined  in 
])aragra])h  (1]  of  this  section).  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  .set:lion  721  applies  to  the 
exercise  of  a  noncompensatory  option 
when  the  holder  pays  the  exercise  price 
with  either  projierty  or  cash,  regardless 
of  whether  the  terms  of  the  ojition 
re(]uire  or  jiermit  cash  pavment. 
However,  if  the  exerci.se  jirice  (as 
defined  in  paragraph  (gK.b)  of  this 
section)  of  a  noncompensatorv  ojition 
exceeds  the  capital  account  received  hv 
the  option  holder  on  the  exerci.se  of  the 


option,  then  general  tax  prineijiles  wilt 
apjily  to  determine  the  tax 
consequences  of  the  transaction. 

(2)  Exception.  Section  721  does  not 
apply  to  the  exercise  of  a 
noncompen.satory  option  to  the  extent 
that  the  exercise  price  is  satisfirnl  with 
the  partnership's  obligation  to  the 
option  holder  for  unpaid  rent,  rovalties. 
or  interest  (including  accrued  original 
issue  di.scount)  that  accruiKl  on  or  after 
the  heginning  of  the  option  holder’s 
holding  period  for  the  obligation.  The 
issuing  partnership  will  not  recognize 
gain  or  lo.ss  upon  the  transfer  of  a 
liartnershij)  intere.st  to  an  exercising 
option  holder  in  satisfaction  of  such 
uniiaid  rent,  royalties,  or  intere.st 
(including  accrued  original  i.ssue 
di.scount). 
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(1) )  Tninsfer  of  propmiy  or  satisfaction 
of  an  ohliy,ation  in  exchange  for  a 
noncoinpensatoiy  option — (1)  In 
general.  I*]xco))t  as  prox  idcul  in 
paragraph  (1))(2)  ol  this  .section,  sectit)!! 
721  does  not  apply  to  a  transler  of 
property  to  a  parinershi])  in  exchange 
for  a  noncompensatory  option,  or  to  the 
.satisfaction  of  a  partnershij)  obligation 
with  a  noncompensatory  option. 

(2)  Exception.  S(;ction  721  does  a|)j)ly 
to  a  transfer  of  j)roperty  to  a  partnershi]) 
in  exchange  for  convertible  ecpiitv  (as 
defined  in  |)aragraj)h  (g)(3)  of  this 
section). 

(c)  Lapse  of  a  noncompensatory 
option.  Section  721  does  not  apply  to 
the  laj)se  of  a  noncompen.satory  option. 

(d)  (lash  settlement  of  a 
noncoinpensatoiy  option.  Section  721 
does  not  apply  to  the  settlement  of  a 
nonc;ompen.satorv  option  in  cash  or 
jjroperty  other  than  a  partnership 
intere.st  in  the  issuing  partnershij). 

(e)  Issuance  of  a  pailnership  interest 
in  satisfaction  of  indebtedness  for 
interest  on  convertible  debt.  Section  721 
does  not  aj)j)ly  to  the  transfer  of  a 
|)artnershij)  intere.st  to  a 
noncom})en.satory  o])tion  holder  u|)on 
conversion  of  convertible  debt  in  the 
|)arlner.shi|)  to  the  extent  that  the 
transfer  is  in  satisfaction  of  the 
j)arlner.shi])’.s  indebtedness  for  im])aid 
interest  (including  accrued  original 
issue  discount)  on  the  convertible  debt 
that  aci:rued  on  or  after  the  beginning  of 
the  convertible  debt  holder’s  holding 
))(!riod  for  the  indehtedne.ss.  The  debtor 
|)arlnershi|)  will  not,  however,  recognize 
gain  or  loss  u|)on  such  conversion.  For 
rules  in  determining  whether  a 
|)artner.ship  interest  transferred  to  a 
creditor  is  treated  as  jjayment  of  interest 
or  accrued  original  issue  discount,  see 
§§  1.44()-2  and  1.1275-2.  res])ectively. 

(1)  Scope.  The  ])rovisions  of  this 
section  aj)j)ly  only  to  noncom])en.satorv 
oj)tions.  For  j)urj)o.ses  of  this  .section, 
the  term  noncompen.satory  option 
means  an  o|)tion  (as  defined  in 
|)aragra])h  (g)(1)  of  this  section)  issued 
by  a  jjartner.shij)  (the  issuing 
])artnershi|)),  other  than  an  o])tion 
issued  in  connection  with  the 
])erformance  of  services. 

(g)  Definitions.  The  following 
definitions  a])|)lv  for  the  |)ur|)oses  of 
this  section: 

(1)  Option  means  a  contractual  right 
to  accjuire  an  interest  in  the  issuing 
|)artnershi]),  including  a  c:all  o|)tion, 
warrant,  or  other  similar  arrangement, 
the  conversion  feature  of  convertible 
debt  (as  defined  in  jiaragrajih  (g)(2)  of 
this  .section),  or  the  conversion  feature 
of  convertible  equity  (as  defined  in 
jiaragrajih  (g)(3)  of  this  section).  To 
achieve  the  |)ur|)o.ses  of  this  section,  the 


Commis.sioner  can  treat  other 
contractual  agreements,  including  a 
futures  contract,  a  forward  contract,  or 
a  notional  jn'incijial  contract,  as  an 
ojition.  A  contract  that  otherwise 
con.stitutes  an  ojition  will  not  fail  to  he 
treated  as  an  oj)tion  for  jnirjio.ses  of  this 
section  merely  because  it  may  or  must 
he  settled  in  cash  or  jirojierty  other  than 
a  jiartnershij)  interest. 

(2)  Convertible  debt  is  any 
indebtedness  of  a  jiartnershij)  that  is 
convertible  into  an  interest  in  the 
jiartnershij)  that  i.ssued  the  debt. 

(3)  Convertible  equity  is  eijuity  in  a 
jiartnershij)  that  is  convertible  into  a 
different  eijuity  interest  in  the 
jiartnershij)  that  issued  the  convertible 
ecjuity. 

(4)  Exercise  means  the  exercise  of  an 
ojition  in  exchange  for  an  interest  in  the 
i.ssuing  jiartnershij)  or  the  conversion  of 
convertible  debt  or  convertible  eijuitv 
into  an  interest  in  the  issuing 
jiartnershij). 

(5)  Exercise  price  means,  in  the  ca.se 
of  a  call  ojition,  the  exercise  jirice  of  the 
call  oj)tion;  in  the  case  of  convertible 
eejuity,  the  converting  partner's  cajiital 
account  with  resjiect  to  that  f:onvertil)le 
eijuity,  increased  by  the  fair  market 
value  of  cash  or  other  jirojiertv 
contributed  to  the  jiartnershij)  in 
connection  with  the  conversion;  and,  in 
the  case  of  convertible  debt,  the 
adjusted  i.ssue  juice  (within  the 
meaning  of  4}  1 .1 275-1(1)))  of  the  debt 
t:onverted,  increased  by  accrued  but 
unjiaid  (jualified  stated  interest  on  the 
debt  and  by  the  fair  market  value  of  cash 
or  other  jirojierty  contributed  to  the 
jiartnershij)  in  connection  with  the 
conversion. 

(h)  Example.  The  following  examjile 
illu.strates  the  jirovisions  of  this  section: 

Example,  hi  Year  1.  L  and  M  form  general 
parlnersliip  l.M  with  cash  contrihiitiuns  of 
.S.5.0()()  each,  which  an;  used  to  jinrchase 
land.  Projierly  U,  for  .$10,000.  In  that  same 
year.  LM  issues  an  option  to  N  to  huy  a  one- 
third  interest  in  l.M  at  any  lime  lielbre  the 
end  of  Year  3.  Tlu!  exercise  jirice  oi  the 
option  is  $.5,000.  jiayahle  in  either  cash  or 
propiM'ly.  N  transfers  Property  F  with  a  tiasis 
of  $000  and  a  value  (d  $1,000  to  the 
partnership  in  exchange  for  the  ojition.  N 
jirovides  no  other  consideration  for  the 
ojition.  Assume  that  N’s  ojition  is  a 
noncomjiensatory  ojition  under  jiaragrajih  (f) 
of  this  section  and  that  N  is  not  treatiid  as  a 
jiartner  witli  resjiect  to  tlie  ojition.  Under 
jiaragrajih  (h)  of  this  section,  section  721(a) 
does  not  ajijily  to  N’s  transfer  of  Projierty  F 
to  FM  in  exchange  for  the  ojition.  In 
accordance  with  S  1.1001-1 .  ujion  N’s 
transfer  of  Projierty  F  to  the  jiartnershiji  in 
exchange  for  the  ojition,  N  recognizes  .$400 
of  gain.  Under  ojien  transaction  jirincijiles 
ajijilicahle  to  noncomjiensatory  ojitions.  the 
jiartnershiji  does  not  recognize  any  income 
for  the  jiremium  (the  jirojierty  received  in 


exchange  for  the  ojition).  'flie  jiartnershiji  has 
a  basis  of  $1,000  in  Ih'ojierty  F.  In  Year  3. 
wlien  tile  jiartnershiji  jirojierty  is  valued  at 
$l(i.000,  N  exercises  the  ojition,  contriliuting 
Projierty  F  with  a  basis  of  $3,000  and  a  fair 
market  value  of  $.5,000  to  the  jiartnershiji. 
Under  jiaragrajih  (a)  of  this  section,  neither 
the  jiartnershij)  nor  N  recognizes  gain  ujion 
N's  coniriliulion  of  jirojiertv  to  the 
jiartnershiji  ujiou  the  exercise  of  the  ojition. 
Under  section  723,  the  jiartnershiji  has  a 
basis  of  $3,000  in  Projierty  F.  The 
jiartnershij)  does  not  rec.ognize  income  for 
the  Jiremium  (Projierty  F)  ujion  exercise  of 
the  ojition.  See  S  1 .704-1  (l)){2)(iv)(d)(4)  and 
(,s)  for  sjiecial  rules  aj)j)lic;al)le  to  cajiilal 
account  adjust meuls  on  the  exercise  of  a 
noncomjiensatory  ojition. 

(i)  Effective/apjjlicabilitv  date.  Tliis 
.suction  appliu.s  to  noncompensatory 
ojitions  that  are  i.ssued  on  or  after 
Feluuary  5,  2013. 

■  Par.  ().  Section  1.701—3  is  added  to 
read  as  follows: 

§  1 .761  -3  Certain  option  holders  treated  as 
partners. 

(a)  Xkmcomjiensatoiy  option  treated 
as  a  partnership  interest — (1)  Ceneral 
rule.  A  noncomiiensatory  ojition  (as 
defined  in  jiaragrajih  (h)(2)  of  this 
section)  is  treated  as  a  jiartnershij) 
interiist  for  all  Federal  tax  jmrjioses  if, 
on  the  date  of  a  mea.suremeni  evtnit  (as 
defined  in  jiaragrajih  (c)  of  this  section) 
with  resjiect  to  the  ojition — 

(1)  The  noncomjien.satorv  ojition  (and 
any  agreements  as.sociated  with  it) 
Jirovides  the  ojition  holder  with  rights 
that  are  substantially  similar  to  the 
rights  afforded  a  jiartner  (as  determined 
under  jiaragrajih  (d)  of  this  section);  and 

(ii)  There  is  a  strong  likelihood  that 
the  failure  to  treat  the  holder  of  the 
noncomjien.satorv  ojition  as  a  jiartner 
would  result  in  a  substantial  reduction 
in  the  jire.sent  value  of  the  jiartners’  and 
noncompensatory  ojition  holder’s 
aggregate  Federal  tax  liabilities  (as 
determined  under  jiaragrajih  (e)  of  this 
.sec:tion). 

(2)  Continuing  applicabilitv  of  general 
principles  of  law.  The  fact  that  an  ojition 
is  not  treated  as  a  jiartnershiji  interest 
under  this  .section  does  not  jirevent  the 
ojition  from  being  treated  as  a 
jiartnershij)  intere.st  under  general 
jirincijiles  of  Federal  tax  law. 

(3)  Timing  of  characterization.  If  a 
noncomjien.satorv  ojition  is  treated 
under  this  .section  as  a  jiartnershiji 
interest,  that  treatment  ajijilies,  as  the 
case  may  be.  ujion  the  i.ssuance  of  the 
ojition.  or  immediately  before  any  other 
measurement  event  that  gave  rise  to  the 
characterization  under  jiaragrajih  (a)(1) 
of  this  section. 

(4)  Effect  of  characterization.  If  a 
noncomjien.satorv  ojition  is  treated  as  a 
jiartnershiji  interest  under  this  section 
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or  under  general  prin{:ij)le.s  of  law,  tlie 
option  holder  will  hi;  treated  as  a 
])artner  with  respect  to  the  partnership 
interest  and  will  r(;(:eive  a  distrihntive 
share  of  the  ])artnership’s  income,  gain, 
lo.ss,  deduction,  or  credit  (or  items 
thereoll,  as  d(;termined  in  accordance 
with  that  partner’s  interest  in  the 
l)artnership  (taking  into  account  all  facts 
and  circumstances)  in  accordance  with 
§  1.704-1  (t))(3].  Once  a 
noncompen.satorv  o])tion  is  treated  as  a 
partnershi])  interest,  in  no  event  may  it 
he  characterized  as  an  option  thereafter. 

(h)  Definitions.  For  pnr])oses  of  this 
.section: 

(1)  Look-through  entity.  Look-through 
entity  means  an  entity  described  in 

§1. 704-1  (h)(2)(iii)(f/)(2). 

(2)  Noncompensatory  option. 
Noncoiupensatoiy  option  means  an 
option  (as  defined  in  ])aragraj)h  (h)(3)  of 
this  section)  issued  hy  a  partnershij), 
other  than  an  ojition  i.ssned  in 
i;onnection  with  the  j)erformanc:e  of 
services.  For  purposes  of  applying  this 
section,  an  option  that  would  he  a 
noncompen.satorv  o])tion  under  this 
paragraph  if  it  had  been  issued  by  a 
partnershi])  is  a  noncom])en.satory 
option  if  the  oj)tion  was  issued  hy  an 
eligible  entity  (as  defined  in  ^301.7701- 
3(al)  that  would  become  a  |)artnership 
under  S  301.7701-3(0(2)  if  the 
noncompen.satorv  option  holder  were 
treated  as  a  partner.  Also  for  purposes 
of  a])plying  this  section,  if  a 
noncompen.satorv  o])tion  is  issued  hy 
such  an  eligible  entity,  then  the  eligible 
entity  is  treated  as  a  i)artner.ship. 

(3)  Option.  An  option  is  a  contractual 
right  to  acquire  an  interest  in  the  issning 
])artnership,  including  a  call  o])tion, 
warrant,  or  other  similar  arrangement. 

In  addition,  an  option  includes 
convertible  debt  (as  defined  in  §  1.721- 
(g)(2))  and  convertible  eeputy  (as  defined 
in  §  1 .721-(g)(3)).  To  achieve  the 
purposes  of  this  section,  the 
(Commissioner  can  treat  other 
contractual  agreements,  including  a 
forward  c:onlract,  a  futures  contract,  or 

a  notional  })rincipal  contract,  as  an 
o])tion.  A  contract  that  otherwise 
constitutes  an  o])tion  will  not  fail  to  he 
treated  as  an  o])tion  for  ])nrj)oses  of  this 
section  merely  because  it  may  or  must 
he  settled  in  cash  or  jnoperty  other  than 
a  partnership  intere.st. 

(4)  Underlying  jxirtnership  interest. 
Underlying  partnership  interest  means 
the  interest  in  the  issuing  ])artner.shii) 
that  would  he  acipured  by  the 
noncompensatory  o])tion  holder  u])on 
exercise  of  the  noncompensatory  o])tion. 

(c)  Measurement  eyent — (1)  General 
rule.  Kxcej)t  as  proviiled  in  j)aragia])h 
(c)(2)  of  this  section,  a  measurement 
event  with  respect  to  a 


noncomj)ensatorv  oi)tiou  is  anv  of  the 
following  events: 

(1)  Issuance  of  the  noncompensatory 
option; 

(ii)  An  adjustment  of  the  terms 
(modification)  of  the  noncompensatory 
oj)tion  or  of  the  underlying  partnershi]) 
interest  (as  defined  in  paragra])h  (1))(4) 
of  this  .section)  (including  an  adjustment 
])ur.snant  to  the  terms  of  the 
noncom])en.satory  o])tion  or  the 
underlying  ])artner.shi])  interest): 

(iii)  Transfer  of  the  noncom])ensatory 
o])tion  if  either: 

(A)  The  o])tion  may  he  exercised  (or 
settled)  more  than  12  months  after  its 
i.ssuance,  or 

(13)  The  transfer  is  pursuant  to  a  ])lan 
in  exi.stent:e  at  the  time  of  the  issuance 
or  modification  of  the  noncompen.satorv 
o])tion  that  has  as  a  ])rincij)al  ])nr])ose 
the  substantial  reduction  of  the  ])re.sent 
value  of  the  aggregate  P’ederal  tax 
liabilities  of  the  ])artners  and  the 
noncompensatory  o])tion  holder  (under 
])aragra])h  (a)(l)(ii)  of  this  section): 

(2)  Eyents  uot  treated  as  measurement 
eyents.  A  measurement  event  does  not 
include  the  following  events: 

(1)  A  transfer  of  the  noncom])ensatorv 
oi)tion  at  death,  between  .s])ouses  or 
former  s])ouse.s  under  section  1041,  or 
in  a  transaction  that  is  disregarded  for 
Federal  tax  ])ur])oses: 

(ii)  A  mollification  that  neither 
materially  increases  the  likelihood  that 
the  noncom])en.satorv  o])tion  will  he 
exercised  (as  de.scrihed  in  ])aragra])h 
(d)(2)  of  this  section)  nor  ])rovides  the 
noncompensatory  option  holder  with 
])artner  attributes  (as  de.scrihed  in 
])aragra])h  (d)(3)  of  this  section): 

(iii)  A  change  in  the  strike  ])rice  of  a 
noncom])ensatory  o])tion  or  in  the 
interests  in  the  issidng  ])artnership  that 
may  he  i.ssned  or  transferred  ])ursuant  to 
the  noncom])ensatory  option,  made 
])ursnant  to  a  bona  fide,  reasonable 
adjustment  formula  that  has  the 
intended  effect  of  preventing  dilution  of 
the  interests  of  the  noncom])en.satory 
o])tion  holder: 

(iv)  Any  other  event  as  ])rovided  in 
guidance  ])uhlished  in  the  Internal 
Revenue  Bidletin. 

(d)  Rights  sid)stanti(dly  similar  to 
pailner  rights — (1)  In  general.  A 
noncom])ensatorv  o])tion  ])rovides  the 
holder  with  rights  that  are  substantially 
similar  to  the  rights  afforded  to  a  ])artner 
if  either  the  o])tion  is  reasonably  certain 
to  he  exerci.sed  or  the  o])tion  holder 
])o.s.ses.ses  ])artner  attributes. 

(2)  Reasonahle  certainty  of  exercise — 
(i)  Genera!  rule.  The  determination  of 
whether  a  noncom])en.satory  o])tion  is 
reasonably  certain  to  he  exerci.sed  at  the 
time  of  a  measurement  event  is  based  on 


all  the  facts  and  circumstances, 
including — 

(A)  The  fair  market  value  of  the 
])artnershi])  interest  that  is  the  subject  of 
the  uoncom])en.satorv  o])tion; 

(13)  The  strike  ])rice  of  the 
uoncom])en.satory  o])tion; 

(C)  The  term  of  the  nonc,om])ensatorv 
o])tion; 

(D)  The  volatility  of  the  value  or 
income  of  the  issuing  ])artner.shi])  or  the 
underlying  ])artner.shi])  intere.st; 

(E)  Antici])ated  distributions  by  the 
])artner.shi])  during  the  term  of  the 
noncomj)en.satorv  o])tion: 

(F)  Any  other  .s])ecial  o])tion  features, 
such  as  a  .strike  j)rice  that  fluctuates: 

(G)  The  existence  of  related  options, 
including  reci])rocal  o])tion.s:  and 

(11)  Any  other  arrangements  affecting 
or  undertaken  with  a  ])rinci])al  ])ur])o.se 
of  affecting  the  likelihood  that  the 
noncom])en.satorv  o])tion  will  he 
exerci.sed. 

(ii)  Safe  harbors — (A)  Genera!  rule. 
Exce])t  as  ])rovided  in  ])aragra])h 
(d)(2)(ii)(G)  of  this  section,  a 
noncompen.satorv  oj)tion  is  not 
considered  rea.sonahly  certain  to  he 
exercised  if.  as  of  the  date  of  a 
measurement  event  with  re.sj)ect  to  the 
noncom])en.satorv  o])t  ion — 

(?)  The  o])tion  may  he  exerci.sed  no 
more  than  24  months  after  the  date  of 
the  measurement  event  and  the  strike 
])nce  is  equal  to  or  greater  than  110 
])ercent  of  the  fair  market  value  of  the 
underlying  ])artner.shi])  intere.st  on  the 
date  of  the  measurement  event;  or 

(2)  The  terms  of  the  o])tion  ])rovide 
that  the  strike  ])rice  of  the  o])tion  is 
equal  to  or  greater  than  the  fair  market 
value  of  the  underlying  partnershi}) 
interest  on  the  exerci.se  date. 

(B)  Options  exercisable  at  fair  market 
yahie.  For  ])nr])o.ses  of  ])aragra])h 
(d)(2)(ii)(A)  of  this  section,  an  o])tion 
who.se  strike  ])rice  is  determined  by  a 
formnla  is  considered  to  have  a  .strike 
])rice  equal  to  or  greater  than  the  fair 
market  value  of  the  underlying 
])artnershi])  intere.st  on  the  exerci.se  date 
if  the  formula  is  agreed  u])on  by  the 
])arties  when  the  o])tion  is  i.ssned  in  a 
l)ona  fide  attem])t  to  arrive  at  the  fair 
market  value  on  the  exercise  date  and  is 
to  he  a])])lied  based  on  the  facts  and 
circumstances  in  existence  on  the 
exerci.se  date. 

(G)  Exception,  'fhe  safe  harbors  of 
l)aragra])h  (d)(2)(ii)(A)  of  this  section  do 
not  a])])ly  if  the  ])arties  to  the 
noncom])en.satorv  o])tion  had  a 
])rinci])al  ])ur])ose  described  in 
])aragra])h  (c)(l  )(iii)(B)  of  this  section 
with  re.s])ect  to  a  measurement  event  for 
that  option  (or.  if  multiple  o])tion.s  were 
issued  pursuant  to  a  j)lan.  a 


Federal  Register /Yol.  78,  No.  24 /Tuesday,  February  li,  2013 /Rules  and  Regulations 


8015 


measureineiit  ev(!nt  with  respect  tt)  any 
option  i.ssued  ])nrsuant  to  that  j)lan). 

(13)  Fdilino  to  satisfy  safe  luahor. 
Failure  ol  an  ojition  to  satisfy  one  of  the 
safe  harbors  of  paragraph  (d)(2)(ii)(A) 
does  not  affect  the  determination  of 
wluither  an  option  is  treated  as 
reasonahly  certain  to  he  exerci.sed. 

(3)  Partner  attrihatiis — (i)  General 
rale.  The  determination  of  whether  a 
holder  of  a  noncomi)ensatory  option 
|)ossesses  partner  attributes  is  based  on 
all  the  facts  and  cinannstances, 
including  whether  the  oj)tion  holder, 
directly  or  indirectly,  through  the 
o|)tion  agreement  or  a  related 
agnamient.  is  provided  with  voting 
rights  or  managerial  rights  in  the 
jiartnershi]). 

(ii)  Certain  factors  that  conclusively 
establish  partner  attributes.  For 
I)urposes  of  this  section,  a 
noncomj)ensatory  option  holder  has 
j)artner  attributes  if.  based  on  all  the 
facts  and  circumstances — 

(A)  The  option  holder  is  providcul 
with  rights  (through  the  option 
agreement  or  a  related  agreement)  that 
are  similar  to  rights  ordinarilv  afforded 
to  a  partner  to  participate  in  j)artnershi]) 
IMofits  through  pres(;nt  ])ossessory  rights 
to  share  in  current  o|)erating  or 
litpiidating  distributions  with  respect  to 
the  underlving  partnership  interests:  or 

(11)  The  option  holder,  directlv  or 
indirectlv,  undertakes  obligations 
(through  the  option  agreement  ora 
relatcui  agreement)  that  are  similar  to 
obligations  undertaken  by  a  |)artner  to 
h(!ar  partnership  losses. 

(iii)  Special  rales.  Tin?  following  rules 
apply  for  jjurposes  of  paragraphs 
(d)(.i)(i)  and  (d)(:i)(ii)  of  this  section: 

(A)  Rights  in  the  issuing  partnershij) 
j)ossessed  by  a  noncompensatory  option 
holder  solely  by  virtue  of  owning  an 
interest  in  the  issuing  partnership  are 
not  taken  into  account,  provided  that 
those  rights  are  no  greater  than  the 
rights  granted  to  other  partners  owning 
substantially  similar  interests  in  the 
partnershij)  and  who  do  not  hold 
noncom|)ensatorv  o|)tions  in  tin; 
j)artnershi|). 

(11)  If  all  of  the  ])artm:rs  owning 
snhstantially  similar  interests  in  the 
issuing  |)artnershij)  also  hold 
noncom|)ensatory  o|)tions  in  the 
j)artnershi]),  or  if  none  of  tlu;  other 
|)artners  owns  suh.stantially  similar 
interests  in  the  |)artnershi]),  then  all 
facts  and  circumstances  will  he 
considered  in  determining  whether  the 
rights  in  the  |)artnershij)  ])ossessed  by 
the  o])tion  holder  are  |)ossessed  solely 
by  virtue  of  owning  a  |)artnershij) 
interest,  lftho.se  rights  are  ])osse.ssed 
solely  by  virtue  of  owning  a  |)artnershi|) 
interest.  Ihev  are  not  taken  into  account. 


((])  A  noncom|)ensatory  oi)tion  holder 
will  not  ordinarily  b(!  considered  to 
|)o.ssess  |)artner  attributes  solely  because 
the  noncomi)en.satory  o])tion  agreement 
significantly  controls  or  restricts,  or  the 
noncom])ensatory  o|)tion  holder  has  the 
ability  to  significantly  control  or  restrict, 
a  ])artnershi|)  decision  that  could 
substantially  affect  the  value  of  the 
underlying  |)artn(!rshij)  intm'est.  In 
|)articular.  the  following  abilities  of  the 
o|)tion  holder  will  not  he  treated  as 
|)artner  attributes: 

(?)  The  ability  to  im|)ose  reasonable 
restrictions  on  ])artnershi|)  distributions 
or  dilutive  issuances  of  j)artnershi|) 
equity  or  o|)tions  while  the 
noncom|)en.satory  o])tion  is  outstanding. 

(2)  The  ability  to  choose  the 
])artnershi|)'s  section  704(c)  method  for 
|)artnershi|)  j)ro|)erties. 

(D)  When  the  a|)|)licahle  measurement 
event  is  a  transfer  de.scrihed  in 
|)aragrai)h  (c)(1)  of  this  .section,  the 
])artner  attributes  of  the  transferee,  not 
the  transferor,  are  taken  into  account. 

(F)  The  o])tion  holdcjr  will  he  treated 
as  owning  all  ])artnershij)  interests  and 
noncom|)ensatorv  o|)tion.s  issued  hv  the 
])artner.shi|)  that  are  owned  by  any 
])erson  related  to  the  o])tion  holder.  For 
l)uri)oses  of  the  ])receding  .sentence,  a 
|)er.son  related  to  the  o])tion  holder  is 
defined  as  any  |)erson  hearing  a 
relationshij)  to  the  o])tion  holdcM’ 
described  in  .section  2()7(h)  or  707(h). 

(e)  Substantial  tax  redaction 
re(jnireinent — (1)  General  ride.  'I’he 
determination  of  whether  there  is  a 
strong  likelihood  that  the  failure  to  treat 
a  noncom|)ensatory  o|)tion  holder  as  a 
))artner  would  result  in  a  substantial 
reduction  in  the  jnesent  value  of  the 
|)artner.s’  and  the  noncom|)ensatory 
o])tion  holder’s  aggregate  Federal  tax 
liabilities  is  ba.sed  on  all  the  facts  and 
circum.stances,  including — 

(1)  The  interaction  of  the  allocations  of 
the  issuing  ])artnershi])  and  the  |)artners’ 
and  noncomj)ensatory  o|)tion  holder’s 
Federal  tax  attributes  (taking  into 
account  tax  con.sequenc.es  that  result 
from  the  interaction  of  the  allocations 
with  the  |)artners’  and  noncomj)en.satorv 
oj)tion  holder’s  Imderal  tax  attributes 
that  are  unrelat(!d  to  the  j)artnershi|)): 

(ii)  'Phe  absolute  amount  of  the 
h’ederal  tax  nuluction: 

(iii)  The  amount  of  the  reduction 
relative  to  overall  Federal  tax  liability: 
and 

(iv)  The  timing  of  items  of  income  and 
(hiductions. 

(2)  Spechd  rales.  P’or  ))ur|)o.se.s  of 
a])|)lying  |)aragrai)h  (e)(1)  of  this  .section 
to  a  i)artner  or  noncom])ensatory  o|)tion 
holder  that  is — 

(i)  A  look-through  entity  (as  defined 
in  |)aragra])h  (b)(1)  of  this  .section),  the 


Federal  tax  conse(]uenc:es  that  result 
from  the  interaction  of  allocations  of  the 
jjartnershij)  and  the  Federal  tax 
attributes  of  any  ])er.son  that  is  an 
owner,  or  in  the  case  of  a  trust  or  estate, 
the  beueficiary,  of  an  interest  in  such  a 
])artner  or  noncomj)en.satory  o])tion 
holder,  whether  directlv.  or  indirectlv 
through  one  or  more  look-through 
entities,  must  he  taken  into  account:  or 

(ii)  A  memh(!r  of  a  con.solidated  groiq) 
(within  the  meaning  of  §  1 .1.')()2-1(li)), 
the  tax  con.secjuences  that  result  from 
tlu;  interaction  of  the  issuing 
])artner.shij)’s  allocations  and  the  tax 
attributes  of  the  con.solidated  grouj)  and 
the  tax  attributes  of  another  member 
with  re.s|)ect  to  a  .se])arate  return  year 
mu.st  he  taken  into  account. 

(11  Examples.  The  following  exam|)le.s 
illustrate  the  ])rovi.sions  of  this  .sec:tion. 
For  |)ur))o.se.s  of  all  exam|)les,  assume 
that  PR.S  is  a  |)artn(!r.shi])  for  Federal  tax 
l)ur])Ose.s,  none  of  the  noncom])ensatory 
o|)tion  holders  or  ])artner.s  are  related 
))erson.s.  and  that  general  ])rincij)le.s  of 
law  do  not  a])])ly  to  treat  the 
noncomj)ensatorv  o])tion  as  a 
])artner.shi])  intere.st.  The  exam])le.s  read 
as  follows: 

Example  I.  Active  trade  or  business.  I’K.S 
is  (iiigagiui  in  an  active  null  estate  business. 
tli(!  amount  oi  incuiiK!.  gain.  loss,  and 
(l(ulnctions  Irom  wliicli  cannot  1)(!  pnulicted 
with  any  reasonahh;  certainty.  In  excliang(! 
lor  a  prcnninm  of  .SlOOx.  PK.S  issiuis  a 
noncompensatory  ojilion  to  A  to  acipiin!  a  It) 
p(;rcenl  inter(!sl  in  PK.S  for  .$1  lOx  at  any  linu! 
(luring  a  :t-year  ptniod  conumaicing  on  the 
dale  on  which  IIk;  ojilion  is  issued.  At  llie 
lime  ol  the  issuance  of  the  nonconqxmsalory 
ojjlion.  a  10  pcu’cenl  interest  in  I’R.S  has  a  fair 
market  valiu;  of  .SlOOx.  Diu;  to  the  nature!  of 
PR.S’s  Imsiiuiss.  the  value!  of  a  10  pea'ceni  PR.S 
inl(!r(!sl  in  :i  y(!ars  is  not  r(!asoniihlv 
j)r(!dicliil)l(!  as  of  the  time  llu! 
nonc()mp(!nsatory  option  is  i.ssu(!(l.  Assuming 
lliere  are  no  othe!r  facts  affecting  the!  certainty 
of  the  o])lion's  exercise,  it  is  not  r(!as()nahlv 
c(!rl;iin  that  A’s  oj)lion  will  he!  ex(!rcis(!d. 
'l'h(!r(!fore!.  assuming  that  A  doeis  not  poss(!ss 
])arln(!r  allril)nle!s  iis  (le!scril)(!(l  in  panigrii|)h 
{(l)(3)  of  this  se!clion.  A's  nonconijxinseilorv 
option  is  not  lre!al(!(l  as  a  partnership  inl(!re!st 
unde!!'  jiaragniijli  (a)(1)  of  this  S(!cli()n. 

(g)  Effective/applicabilitv  date.  Thi.s 
section  ci])])lies  to  uoncomjien.satory 
oj)tious  i.ssued  on  or  after  February  .S. 
2013. 

■  Par,  7.  .Section  1.1272-1  is  amended 
by  adding  a  sentence  at  the  end  of 
]);inigra])ii  (e)  to  read  as  follows: 

§  1.1272-1  Current  inclusion  of  OID  in 
income. 

(e)  *  *  *  For  debt  in.struments  i.ssued 
on  or  after  February  .S,  2013,  the  term 
.stock  in  the  jireceding  .sentence  means 
an  equity  intere.st  in  any  entity  that  is 
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classified,  for  Federal  tax  purpo.ses,  as 
either  a  j)artnership  or  a  corporation. 
*<:*** 

■  Par.  8.  S(;ction  1.1273—2  is  aineiuhul 
by  adding  a  sentence  at  the  end  of 
])aragrapli  (j)  to  read  as  follows: 

§1.1 273-2  Determination  of  issue  price 
and  issue  date. 

*  *  *  Tk  * 

(j)  *  *  *  f’or  debt  instrninents  issued 
on  or  after  February  .'i,  2013.  the  term 
stock  in  the  preceding  sentence  iiKSins 
an  erpiity  interest  in  any  entity  that  is 
classified,  for  Federal  tax  pnr])o,ses,  as 
either  a  partnersbi])  or  a  corporation. 
***** 

■  Par.  9.  Section  1.1275-4  is  amemhid 
by  adding  a  sentence  at  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 

§1.1 275-4  Contingent  payment  debt 
instruments. 

(a)  *  *  * 

(4)  *  *  *  For  debt  instruments  issued 
on  or  after  February  5,  2013,  the  term 
stock  in  the  preceding  sentence  means 
an  e(|uity  interest  in  anv  entity  that  is 
classified,  for  F’ederal  tax  purpo.ses,  as 
either  a  i)artnersbii)  or  a  corporation. 
***** 

SlevKii  1'.  Miller, 

t)t‘i)nly  (hnuiiissionar  for  Services  and 
Enforcement . 

Api)rov(ul:  )<nuiary  24,  201 ,3. 

Mark  ).  Ma/.ur, 

Assistant  Secretary  of  the  'I'reasnry  ITa\ 
Policy). 
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BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Docket  No.  TTB-201 2-0005;  T.D.  TTB-111; 
Ref:  Notice  No.  130] 

RIN  1513-AB88 

Establishment  of  the  Elkton  Oregon 
Viticulturai  Area 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  Treasury. 

ACTION:  F'inal  rule;  Treasury  Decision. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  (TTB)  e.stahli.shes  the 
aj)proximately  74,9()()-acre  “Elkton 
()r(5gon”  yiticultnral  area  in  Douglas 
Clounty,  Oregon.  The  yiticultnral  area 
lies  totally  within  the  IJmpqna  Valley 
yiticultnral  area  and  the  multi-county 
Southern  Oregon  yiticultnral  area.  TTB 


designates  yiticultnral  areas  to  allow 
yintners  to  better  describe  the  origin  of 
their  wines  and  to  allow  consumers  to 
hett(;r  identify  wines  they  may 
]mrchas(!. 

DATES:  Effectiye  March  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  A.  Thornton,  Regulations  and 
Rulings  Diyision,  Alcohol  and  Tobacco 
'Tax  and  'Trade  Bureau,  1310  G  Street 
NVV.,  Box  12,  Washington,  D(^  2000.5; 
telephone  202-453-1030.  ext.  175. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticulturai  Areas 

TTB  Authority 

Section  105(e)  of  the  Federal  Alcoluil 
Administration  Act  (FAA  Act).  27 
U.S.C.  205(e),  authorizes  the  Secretary 
of  the  Treasury  to  jjrescrihe  regulations 
for  the  labeling  of  wine,  distilled  spirits, 
and  malt  biiyerages.  'The  FAA  Act 
proyides  that  the.se  regulations  should, 
among  other  things,  prohibit  consumer 
deception  and  the  use  of  misleading 
statements  on  labels,  and  ensure  that 
labels  proyide  the  consumer  with 
adetpiate  information  as  to  the  identity 
and  (piality  of  the  product.  'The  Alcohol 
and  'Tobacco  Tax  and  'Trade  Bureau 
(  TTB)  administers  the  FAA  Act 
])ur.snant  to  section  1111(d)  of  the 
Homeland  S(!cnrity  Act  of  2002. 
codified  at  0  U.S.H.  531(d).  The 
Secretary  has  delegated  yarions 
authorities  through  'Treasury 
Dej)artment  Order  120-01  (Reyised), 
datcul  January  21, 2003,  to  the  T'TB 
Administrator  to  piirform  the  functions 
and  duties  in  the  administration  and 
enforcement  of  this  law. 

Part  4  of  the  TTB  regulations  (27  CFR 
part  4)  allows  the  establishment  of 
definitiye  yiticultnral  areas  and  the  n.se 
of  their  names  as  a])j)ellations  of  origin 
on  wine  labels  and  in  wine 
adyerti.sements.  Part  0  of  the  'TTB 
regulations  (27  CFR  part  0)  contains  the 
list  of  a])])royed  American  yiticultnral 
areas. 

Definition 

Section  4.25(e)(l)(i)  of  the  'TTB 
regulations  (27  CFR  4.25(e)(l)(i))  defines 
a  yiticultnral  area  for  American  wine  as 
a  delimited  grape-growing  region  haying 
distinguishing  features  as  de.scrihed  in 
))art  0  of  the  regulations  and  a  name  and 
a  delineated  boundary  as  established  in 
part  9  of  the  regulations.  'These; 
designations  allow  yintners  and 
consumers  to  attribute  a  giyen  einality. 
r(;j)utation.  eir  other  characteristic  of  a 
wine  nicide  from  grai)e.s  grown  in  an  area 
to  its  geogra])hic  origin.  The 
establishment  of  yiticultnral  areas 
alh)ws  yintners  to  de.scrihe  more 
accurately  the  origin  of  their  wim;.s  to 


consumers  and  helps  consumers  to 
identify  wines  they  may  j)nrchase. 
Establishment  of  a  yiticultnral  are;.!  is 
neither  an  approyal  nor  an  endorsement 
by  'T'TB  of  the  wine  j)roduced  in  that 
ar(;a. 

Be(}nireinenls 

Section  4.25(e)(2)  of  the  T'TB 
regulations  outlines  the  procedure  for 
proposing  an  American  yiticultnral  area 
and  proyides  that  any  interested  party 
may  petition  'TTB  to  establish  a  gra])e- 
growing  region  as  a  yiticultnral  area. 
Section  9.12  of  the  'T'TB  regulations  (27 
CFR  9.12)  ])re.scril)e,s  .standards  for 
petitions  for  the  establishment  or 
modification  of  Americ:an  yiticultnral 
areas.  Such  petitions  must  include  the 
following — 

•  Eyidence  that  the  area  within  the 
proposeil  yiticultnral  area  boundary  is 
locally  or  nationally  known  by  the 
yiticultnral  area  name  specified  in  the 
petition; 

•  An  explanation  of  the  basis  for 
defining  the  boundary  of  the  propo.sed 
yiticultnral  area: 

•  A  narrativ'e  de.scription  of  the 
features  of  the  ])roposed  yiticultnral  area 
that  affect  yiticulture.  such  as  climate, 
geology,  soil,  j)hysical  features,  and 
eleyation.  that  make  the  pro])osed 
yiticultnral  area  distinctiye  and 
distinguish  it  from  adjacent  areas 
outside  the  pro])osed  yiticultnral  ania 
boundary: 

•  A  copy  of  the  appropriate  United 
Stat(;s  (ieological  Suryey  (IJS(kS)  maj)(.s) 
.showing  the  location  of  the  jiroposed 
yiticultnral  area,  with  the  boundary  of 
the  proposed  yiticultnral  area  clearly 
drawn  thereon:  and 

•  A  detailed  narratiye  de.scrii)tion  of 
the  propo.sed  yiticultnral  area  boundary 
based  on  USCS  map  markings. 

Elkton  Oregon  Petition 

'T'TB  recei\'ed  a  })etition  from  Michael 
Eandt,  on  behalf  of  himself  and  the 
ow'iiers  of  seyen  other  Elkton  area 
yineyards,  proposing  the  establishment 
of  the  "Elkton  Oregon”  American 
yiticultnral  area  in  Douglas  County  in 
.southwestern  Oregon.  'The  projm.sed 
yiticultnral  area  encompas.ses 
a])proximately  74, 900  acres,  with  12 
commercially-producing  yineyards 
coyering  90.5  at:re.s,  ac;cording  to  the 
])etition.  'The  petition  also  included  a 
map  indicating  that  the  yineyards  are 
disbursed  throughout  the  propo.sed 
yiticultnral  area. 

'The  petition  indicated  that  the 
propo.sed  Elkton  Oregon  yiticultnral 
area  is  located  entirely  within  the  larger 
Umpcpia  Valley  yiticultnral  area  (27 
CFR  9.89).  which,  in  turn,  is  located 
entirely  within  the  Southern  Oregon 
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viticultural  area  (27  (;FK  9.179).  The 
propo.sed  viticultural  area  covtas 
approxiiualely  1 1  perctait  of  the 
(iH9.9()4-acre  Ihupqua  Valley 
viticultural  area  and  t).04  percent  of  the 
nuich  larger  1.977.298-acre  Southern 
Onigoii  viticultural  area.  The  petition 
states  that  the  marine  influence  from  the 
Pacific  Ocean  distinguishes  the 
|)roj)o.sed  viticultural  area  from  the 
lai'ger  l)m|)(]ua  Valley. 

Notice  of  Proposed  Rulemaking  and 
(Comments  Received 

TTB  published  Notice  No.  130  in  the 
Federal  Register  on  )une  19.  2012  (77 
FR  30433).  proposing  to  e.stahlish  the 
Flkton  Oregon  viticultural  area.  In  the 
notice.  TTB  summarized  the  e\'idence 
from  the  petition  regarding  the  name, 
boundary,  and  distingui.shing  features 
for  the  proposed  viticultural  area.  The 
distinguishing  features  of  the  ju  opo.sed 
viticultural  area  include  climate  and 
toj)ograj)hv.  The  notice  also  compared 
the  (listinguishing  features  of  the 
])roposed  viticultural  area  to  the 
surrounding  areas.  The  ])ro])o.sed  Elkton 
Omgon  viticultural  area  contains 
aj)proximatelv  74.900  acres.  For  a 
de.scription  of  the  evidence  relating  to 
the  name,  houndarv.  and  di.stinguishing 
featur(!s  of  the  proposed  viticultural  area 
and  a  comparison  of  the  (listinguishing 
hiatunis  of  the  propo.sed  viticultural  area 
to  the  surrouiuling  areas.  s(;e  Notice  No. 
130. 

lu  Notice  No.  130.  TTB  solicited 
comments  on  the  accuracy  of  the  name, 
houndary,  climatic,  and  other  nuiuired 
information  submitted  in  suj)port  of  the 
|)(!tition.  In  addition,  givcai  the  proposed 
viticultural  ar(;a's  location  within  the 
exi.sting  Umpcjua  Valley  and  Southern 
Onigon  viticultural  anxis.  TTB  also 
solicit(;d  comments  on  whether  the 
(jvidence  submitted  in  the  p(9ition 
r(!garding  the  distinguishing  featunis  of 
the  pro])os(;d  viticultural  area 
sufricicaitly  differentiatrxs  the  proposed 
viticultural  anai  from  the  two  existing 
viticultural  anms.  TTB  also  a.sked  for 
comments  on  whether  the  geogra])hical 
featunjs  of  the  pro})osed  viticultural  area 
are  so  distinguishahle  from  the 
surrounding  l)mp({ua  Valiev  or 
Soutluan  Or(!gon  viticultural  arcms  that 
the  j)roposed  Elkton  Or(!gon  viticultural 
an;a  should  no  longta'  he  ])art  of  the  two 
(!xisting  viticultural  anms.  The  comment 
period  closed  on  August  20.  2012. 

In  resjjonse  to  Notice  No.  130,  TTB 
r(;ceiv(!(l  five  comments.  The 
commenters  were  all  ])eople  who 
demonstrated  tlnar  familiarity  with  the 
region  of  the  propost^d  viticultural  artai. 
including  a  self-chxscrihed  wine  writ(;r, 
local  growers  and  winery  owners,  and  a 
member  of  the  Elkton  Citv  Council.  All 


five  comments  sup])orted  the 
(establishment  of  the  Elkton  Onigon 
viticnltural  area.  '1TB  received  no 
comments  in  opjjosition  of  the  Elkton 
Oregon  viticultural  area  as  proposed. 
None  of  the  comments  addnessed  the 
(luestion  of  whether  or  not  the  lilklon 
Onjgon  viticidtural  ar(xi  is  .so 
distinguishahle  from  the  Ump(iua  Valley 
and  Southern  Onigon  viticidtural  areas 
that  it  should  no  longer  he  part  of  either 
existing  viticultural  area. 

'ITB  Determination 

After  careful  review  of  the  jjetition 
and  the  comments  received  in  response 
to  Notice  No.  130.  'FTB  finds  that  the 
evidence  provided  by  the  petitioner 
supports  the  establishment  of  the 
apjiroximately  74,9()()-acre  Elkton 
Oregon  viticultural  area.  Accordingly, 
under  the  authority  of  the  FAA  Act, 
s(^cti(m  1111(d)  of  the  Homeland 
Security  Act  of  2002,  and  part  4  of  the 
TTB  regulations,  'ITB  (establishes  the 
"Elkton  Oregon”  viticultural  area  in 
Douglas  C Anility.  Oregon,  effective  30 
days  from  the  publication  date  of  this 
document.  TTB  also  determines  that  the 
land  within  the  Elkton  Oregon 
viticultural  area  will  remain  part  of  both 
the  UmjKiua  Valley  and  Southern 
Oregon  viticultural  areas. 

'ITB  notes  that  the  name  “Elkton  OR” 
is  an  e(|uivalent  form  of  the  jietitioned- 
for  name  “Elkton  Oregon.”  Although  the 
original  jietition  only  proposed  the 
name  “Elkton  Oregon”  in  reference  to 
the  jirojio.sed  viticultural  area,  'FFB 
believes  that  also  allowing  the 
abbreviated  “Elkton  OK”  as  an 
alternative  name  is  approjniate.  'FTB 
does  not  believe  allowing  the 
abbreviated  form  as  an  alternative 
viticultural  area  name  would  cause 
consumer  confusion.  Therefore,  the  jiart 
9  regulatory  text  set  forth  in  the 
pro])().sed  rule  in  Notice  No.  130  and  in 
this  final  rule  specifies  both  “Elkton 
Oregon”  and  “Elkton  OR”  as  names  for 
this  propo.sed  viticultural  area. 

Boundun'  Description 

See  the  narrative  boundary 
de.scrijjtion  of  the  viticultural  area  in  the 
regulatory  text  jmhlished  at  the  end  of 
this  document. 

Maps 

'Fhe  ])etiti()ner  provided  the  reijnired 
maps,  and  they  are  li.sted  below  in  the 
regulatory  text. 

Impact  on  (mrrent  Wine  Labels 

Bart  4  of  the  TTB  regulations  prohibits 
any  label  reference  on  a  wine  that 
indicates  or  imjilies  an  origin  other  than 
the  wine’s  true  jilace  of  origin.  With  the 
establishment  of  this  viticultural  area. 


its  name.  “Elkton  Oregon,”  and  the 
alternative  name,  “Elkton  OR,”  are  both 
recognized  as  names  of  viticultural 
significance  under  27  CFR  4.39(i)(3). 

'Fhe  text  of  the  regulation  clarifies  this 
point.  Once  this  final  rule  becomes 
effective,  wine  bottlers  using  “Elkton 
Oregon”  or  “Elkton  OR”  in  a  brand 
name,  including  a  trademark,  or  in 
another  label  reference  as  to  the  origin 
of  the  wine,  will  have  to  ensure  that  the 
product  is  eligible  to  use  the  viticultural 
area’s  name  as  an  a])])ellati()n  of  origin. 

'Fhe  establishment  of  the  Elkton 
Oregon  viticultural  area  will  not  affect 
any  existing  viticultural  area,  and  any 
bottlers  using  “IJmpiiua  Valley”  or 
“Southern  Oregon”  as  an  apjiellation  of 
origin  or  in  a  brand  name  for  wines 
made  from  grajjes  grown  within  the 
Elkton  Oregon  viticultural  area  will  not 
be  affected  liy  the  estahli.shment  of  this 
new  viticultural  area.  'Fhe  e.stablishment 
of  the  Filkton  Oregon  viticultural  area 
will  allow  vintners  to  use  “Elkton 
Oregon.”  “Elkton  OK,”  “Umj)(|na 
Valley,”  and  “Southern  Oregon”  as 
apjiellations  of  origin  for  wines  made 
from  grajies  grown  within  the  Elkton 
Oregon  viticultural  area. 

For  a  wine  to  he  labeled  with  a 
viticultural  area  name  or  with  a  brand 
name  that  includes  a  viticultural  area 
name  or  other  term  identified  as  being 
viticulturally  significant  in  jiart  t)  of  the 
'F'FB  regulations,  at  lea.st  H.'i  jiercent  of 
the  wine  mu.st  he  derived  from  gra])es 
grown  within  the  area  represented  by 
that  nami!  or  other  term,  and  the  wine 
mn.st  meet  the  other  conditions  listed  in 
27  CFR  4.2.a(e)(3).  If  the  wine  is  not 
eligible  for  labeling  with  the  viticultural 
area  name  or  othi^r  viticulturally 
significant  term  and  that  name  or  term 
appears  in  the  brand  name,  then  the 
label  is  not  in  compliance  and  the 
hottli^r  mu.st  change  the  brand  name  and 
obtain  apjjroval  of  a  new  label. 

Similarly,  if  the  viticultural  area  name 
or  other  viticulturally  significant  term 
a])j)ears  in  another  reference  on  the 
label  in  a  misleading  manner,  the  bottler 
would  have  to  obtain  ajiproval  of  a  new 
label. 

Different  rules  a])))ly  if  a  wine  has  a 
brand  name  containing  a  viticultural 
area  name  or  other  term  of  viticultural 
significance  that  was  used  as  a  brand 
name  on  a  label  ajijnoved  before  July  7, 
l‘)8(i.  See  27  (TR  4.39(i)(2)  for  details. 

Regulatory  Flexibility  Act 

'FTB  certifies  that  this  regulation  will 
not  have  a  significant  economic  im])act 
on  a  substantial  numher  of  small 
entities.  'Fhe  regulation  im])()ses  no  new 
reporting,  recordkeeping,  or  other 
administrative  reipiirement.  Any  benefit 
derived  from  the  use  of  a  viticultural 
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area  name  would  he  the  ui.sidt  of  a 
])roprietor’s  efforts  and  consumer 
acce))tance  of  wines  from  tliat  area. 
Tlierefore,  no  regulatory  flexibility 
analysis  is  re(|nire{l. 

Executive  Order  12K()(i 

This  final  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Execaitive  Order  128(i(i.  Therefon!,  it 
riuiuires  no  regulatory  assessment. 

Dratling  Information 

Karen  A.  Thornton  of  the  Regulations 
and  Rulings  Division  drafted  this  final 
rule. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Regulatory  Amendment 

For  the  reasons  di.scussed  in  the 
preamble.  T'l’B  amends  title  27,  chapter 
1,  part  9,  Code  of  Federal  Regulations,  as 
follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1.  The  authority  citation  for  part  t) 
continues  to  read  as  follows: 

Authority:  27  ll.S.t].  20.^. 

Subpart  C — Approved  American 
Viticultural  Areas 

■  2.  Snbpart  (i  is  amended  by  adding 
1^9.229  to  read  as  follows: 

§9.229  Elkton  Oregon. 

(a)  N(ini(^.  The  name  of  the  viticultural 
ar(!a  described  in  this  section  is  “Elkton 
Oregon”.  “Elkton  OR”  mav  also  he  used 
as  the  name  of  the  viticultural  area 
described  in  this  section.  For  purposes 
of  part  4  of  this  chapter.  “Elkton 
Oregon”  and  “Elkton  OR”  are  terms  of 
viticultural  significance. 

(b)  Approved  mops.  The  five  United 
States  Geological  Survey  (IJSGS) 
1:24,000  .scale  topograjjhic  maps  u.sed  to 
determine  the  boundary  of  the  Elkton 
Oregon  viticultural  area  are  titled: 

(1)  Kellogg  Quadrangle,  Oregon- 
Uouglas  Co.,  Provisional  Edition  1990; 

(2)  Old  Blue  Quadrangle.  Oregon- 
Douglas  Co.,  Provisional  Edition  1990; 

(3)  Devils  Graveyard  Quadrangle, 
Oregon-Douglas  Co.,  Provisional  Edition 
1990; 

(4)  Elkton  Quadrangle,  Oregon- 
Douglas  Co.,  Provisional  Edition  1990: 
and 

(5)  Yellow  Butte,  Oregon-Douglas  Co.. 
Provisional  Edition  1987. 

(c)  Bounduiy.  The  Elkton  Oregon 
viticultural  area  is  located  in  Douglas 
County,  Oregon.  The  hoimdary  of  the 
Elkton  Oregon  viticultural  area  is 
described  as  follows: 


(1)  'fhe  beginning  point  is  on  the 
Kellogg  maj)  at  the  intersection  of  the 
T23S/T24S  and  R7\V/R8VV  common 
lines.  From  the  beginning  j)oint. 
proceed  northwe.st  in  a  straight  line, 
cro.ssing  onto  the  Old  Blue  maj),  to  the 
ea.stern-mo.st  intersection  of  theT22S/ 
T23S  and  R8\V/R9\V  common  lines: 
then 

(2)  Proceed  north  along  the  R8VV/R9W 
common  line  onto  the  Devils  Cravevard 
maj),  acro.ss  the  limpcjua  River,  to  the 
intersection  of  the  R8VV/R9\V  common 
line  with  the  l,()()0-foot  elevation  line 
along  the  western  houndarv  of  .section 
30,  T21S/R8\V;  then 

(3)  Proceed  generally  east  along  the 
meandering  l,00()-elevation  line, 
crossing  over  Patterson  Creek, 

Weatherly  Creek  headwaters.  Ctular 
(ireek,  and  House  Creek;  continue 
following  the  l.OOO-foot  elevation  line 
onto  the  Elkton  map,  back  to  the  Devils 
Graveyard  maj),  returning  to  the  Elkton 
map,  and  then  continuing  generally  ea.st 
and  southeast  ac:ro.ss  Paradise  Creek  and 
Little  Tom  Follev  Creek,  to  the 
intersection  of  the  l.OOO-foot  elevation 
line  with  an  unnamed,  improved  road 
in  the  southeast  (juadrant  of  section  4. 
T22S/R7W;  then 

(4)  Proceed  south-.southwest  along  the 
unnamed,  imjjroved  road  to  the 
intersection  of  that  road  with  an 
unimproved  logging  road, 
approximately  l.O.'i  miles  due  north  of 
the  Mile  .'j  marker  on  Elk  Creek,  section 
9.  T22S/R7W;  then 

(.1)  Proceed  southea.st  in  a  straight 
line,  ])assing  through  the  .southeast 
corner  of  section  9,  T22S/R7W.  to  Elk 
Creek,  .section  18,  T22S/R7W;  then 

(8)  Proceed  generally  southeast 
(downstream)  along  Elk  Creek  to  the 
State  Route  38  bridge  at  BM  172,  section 
1.8.  T22S/R7W;  then 

(7)  Proceed  south  in  a  straight  line  to 
the  inter.section  of  the  l.OOO-foot 
elevation  line  and  the  .section  22  south 
houndarv  line,  T22S/R7W;  then 

(8)  Proceed  generally  south,  west,  and 
then  north  along  the  meandering  l.OOO- 
foot  elevation  line,  crossing  first  onto 
the  Kellogg  map,  then  crossing  hack  and 
forth  between  the  Kellogg  map  and  the 
Yellow  Butte  maj).  returning  to  the 
Yellow  Butte  map  to  the  inter.section  of 
the  l.OOO-foot  elevation  line  with  the 
R7W/R0W  common  line  on  Bell  Ridge, 
along  the  section  1  east  houndarv  line, 
T23S/R7W;  then 

(9)  Proceed  southea.st  in  a  straight  line 
to  the  intersection  of  the  line  with  the 
l.OOO-foot  elevation  line  and  an 
unnamed,  unimproved  road,  .section  7, 
T23S/R0W;  then 

(10)  Proceed  south  and  west  along  the 
meandering  l.OOO-foot  elevation, 
crossing  back  and  forth  between  the 


Kellogg  and  Yellow  Butte  maps,  and 
finally  returning  to  the  Kellogg  map,  to 
the  inter.section  of  the  l.OOO-foot 
elevation  line  with  the  T23.S/T24S 
common  line  along  the  section  3  north 
boundary  line,  T24S/R7W;  and  then 

(11)  Proceed  we.st  along  the  T23S/ 
T24S  common  line  to  the  heginning 
|)oint. 

Dated;  NovemlxM’  1.  2012. 

)c)hn  }.  Manfreda, 

Adiniiiislralor. 

Approved:  Novenil)er  20,  2012. 

Timolhy  L.  Skud, 

Df!f)uly  Assislant  Sacivtorv.  (Tax.  Trade,  and 
Tari  ff  Policy). 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Docket  No.  TTB-201 2-0004;  T.D.  TTB-110; 
Re:  Notice  No.  129] 

RIN  1513-AB46 

Establishment  of  the  Indiana  Uplands 
Viticultural  Area  and  Modification  of 
the  Ohio  River  Valley  Viticultural  Area 

AGENCY;  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  Treasury. 

ACTION:  Final  Rule:  Treasury  Decision. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  (TTB)  establishes  the 
ap|)roximately  4.8()0-square  mile 
“Indiana  Uplands”  viticultural  area  in 
south-central  Indiana.  TTB  also 
modifies  the  boundary  of  the 
established  28.()0()-s(]uare  mile  Ohio 
River  Valley  viticultural  area  to 
eliminate  a  jiotential  overlap  with  the 
Indiana  Uplands  viticultural  area.  The 
modification  decreases  the  size  of  the 
Ohio  River  Valley  viticultural  area  by 
ajiproximately  1,.83()  scjuare  miles.  TTB 
designates  viticultural  areas  to  allow 
vintners  to  better  de.scrihe  the  origin  of 
their  wines  and  to  allow  consumers  to 
better  identify  wines  they  may 
|)urchase. 

DATES:  Effective  March  7.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  A.  Thornton,  Regulations  and 
Rulings  Division.  Alcohol  and  'Tobacco 
'Tax  and  Trade  Bureau,  1310  C  Street 
NW.,  Box  12,  Washington,  DC'  2000.8; 
jihone  202^.83-1039,  ext.  17.8. 

SUPPLEMENTARY  INFORMATION; 
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Background  on  Viticultural  Areas 
TTB  AuthorHv 

.Siiclion  l()5(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act).  27 
D.S.C.  2().'j(e),  authorizes  the  Secretary 
of  the  Treasury  to  prescribe  regulations 
for  the  labeling  of  wine,  di.stilled  spirits, 
and  malt  Ixiverages.  'fhe  f’AA  Act 
provides  that  these  regulations  should, 
among  other  things,  prohibit  consumer 
deception  and  the  use  of  misleading 
.statements  on  labels,  and  ensure  that 
labels  j)rovi(le  the  consumer  with 
adecpiate  information  as  to  the  identity 
and  cpiality  of  the  jiroduct.  The  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
(TTB)  administers  the  FAA  Act 
|)ur.suaut  to  section  1111(d)  of  the 
llomeland  .Security  Act  of  2()()2. 
codified  at  (>  U..S.C.  .')31(d).  The 
,S»‘cr(;tary  has  delegated  various 
aiiilioi  iiio.s  iiii'ough  Triiasurv 
Dej)artment  Order  120-01  (Revisiul), 
dated  )anuarv  21. 2003.  to  the  TTB 
Admini.strator  to  perform  the  functions 
and  duties  in  the  administration  and 
enibrcement  of  this  law. 

Bart  4  of  the  TTB  regulations  (27  Cl-’R 
|)art  4)  allows  the  estahlishment  of 
definitive  viticultural  areas  and  the  use 
of  their  names  as  appcdlations  of  origin 
oil  wine  labels  and  in  wine 
advertisements.  I’art  t)  of  the  TTB 
regulations  (27  OFR  jiart  9)  sets  forth 
.standards  for  the  prejiaration  and 
suhmission  of  petitions  for  the 
establishment  or  modification  of 
American  viticultural  areas  and  lists  the 
apjnoved  American  viticultural  areas. 

D(‘linHi()n 

.Section  4.2.‘)(e)(l)(i)  of  the  'ITB 
regulations  (27  ('.FR  4.2.'j(e)(l  )(i))  defines 
a  viticultural  area  for  American  wine  as 
a  delimited  grape-growing  region  having 
distingui.shing  features  as  de.scrihed  in 
part  9  of  the  regulations  and  a  name  and 
a  delineated  boundary  as  established  in 
part  9  of  the  regulations.  These 
designations  allow  vintners  and 
consumers  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of  a 
wine  made  from  grapes  grown  in  an  area 
to  its  geographic  origin.  The 
establishment  of  viticultural  areas 
allows  vintners  to  describe  more 
accurately  the  origin  of  their  wines  to 
consumers  and  heljis  consumers  to 
identify  wines  they  may  purcha.se. 
Fstablishment  of  a  viticultural  area  is 
neither  an  approval  nor  an  endorsement 
by  TTB  of  the  wine  i)roduced  in  that 
area. 

Bcquiivnwnts 

.S(!ction  4.2.'j(e)(2)  of  the  TTB 
regulations  outlines  the  procedure  for 
proposing  an  American  viticultural  area 


ami  provides  that  any  intere.sted  party 
may  jietition  TTB  to  establish  a  graj)e- 
growing  region  as  a  viticultural  area. 
.Section  51.12  of  the  TTB  regulations  (27 
Cf’R  9.12)  prescribes  standards  for 
petitions  for  the  estahlishment  or 
modification  of  American  viticultural 
areas.  .Such  petitions  must  include  the 
following; 

•  Evidence  that  the  area  within  the 
proposed  viticultural  area  houndary  is 
nationally  or  locally  known  by  the 
viticultural  area  name  specified  in  the 
petition; 

•  An  explanation  of  the  basis  for 
defining  the  boundary  of  the  proposed 
viticultural  area; 

•  A  narrative  description  of  the 
features  of  the  propo.sed  viticultural  area 
that  affect  viticulture,  such  as  climate, 
geology,  soils,  jihysical  features,  and 
elevation,  that  make  it  distinctive  and 
distinguish  it  from  adjacent  areas 
outside  the  pro])osed  vilic;ultural  area 
houmlary; 

•  A  copy  of  the  appropriate  United 
.States  Geological  .Survey  (U.SG.S)  map(s) 
showing  the  location  of  the  proposed 
viticultural  area,  with  the  houndary  of 
the  propo.sed  vili(;ultural  area  clearlv 
drawn  thereon;  and 

•  A  detailed  narrative  description  of 
the  ])roposed  viticultural  area  houudarv 
ha.sed  on  U.SG.S  map  markings. 

Indiana  Uplands  Belilion 

)im  Butler  of  Butler  Winery  in 
Bloomington.  Indiana  submitted  a 
j)(!tition  to  establish  the  approximatelv 
4.8()()-.s(piare  mile  Indiana  Uplands 
viticultural  area  in  .south-central 
Indiana.  The  ])roj)o.sed  Indiana  Ujilands 
viticultural  area  contains  19  vineyards 
with  aj)j)roximalely  200  acres  under 
cultivation.  2  jilanned  vineyards  of  l.'i  to 
20  acres  each,  and  17  wineries:  the 
existing  and  jilanned  vineyards  are 
geograi)hically  distributed  throughout 
the  propo.sed  viticultural  area,  according 
to  a  map  submitted  with  the  petition. 

.Spanning  110  miles  north  to  south 
beginning  at  the  line  that  .separates 
Morgan  and  Monroe  Gounties,  the 
proposed  Indiana  Uplands  viticultural 
area  extends  .south  to  the  Ohio  River  at 
the  Kentucky  border.  The  projjosed 
viticultural  area  exteiuls  ajijiroximatelv 
03  miles  east  to  west  at  its  widest  point, 
from  (dark  (k)unty  to  Martin  (kmntv. 
Nineteen  Indiana  counties  are  located 
partially  or  totally  within  the  jiropo.sed 
viti(;ultural  area;  Monroe,  Brown, 
Morgan.  Owens,  Greene,  Lawren(;e, 
Bartholomew.  Orange,  Washington, 
Floyd,  Harrison,  Berry,  (dawford, 
jackson,  Martin,  Daviess,  Dubois,  Scott, 
and  .S])encer. 


Broposed  Modification  of  the  Ohio 
River  Valley  Viticultural  Area 
Boundary 

ITB  notes  that  approximately  l,.'i3() 
sipiare  miles  in  the  southern  ])ortion  of 
the  Indiana  Ujilands  viticultural  area  as 
originally  ])ro])osed  in  the  jietition 
overlapped  the  apjiroximately  2(i.()()()- 
sciuare  mile  Ohio  River  Valley 
viticultural  area  (27  (]FR  9.78).  The 
Ohio  River  Valley  viticultural  area 
encomjiasses  the  broad  valley 
surrounding  the  Ohio  River  in  Indiana, 
Kentucky,  Ohio,  and  part  of  We.st 
Virginia;  .see  T.D.  ATF-144.  imhlished 
in  the  Federal  Register  (48  FR  40377)  on 
Se])temb(!r  7,  1983.  .Seven  Indiana 
counties  are  partially  or  totally  within 
the  area  overlajiping  the  Ohio  River 
Valley  viticultural  area;  Washington, 
Glark,  Floyd,  Harrison,  Berry,  Grawford, 
.Scott,  and  Spencer  (duinties. 

The  Indiana  U])lands  petition 
jiresents  evitlence  that  the  geology, 

.soils,  topograjihy,  and  climate  of  the 
overlapjiing  portion  of  the  propo.sed 
viticultural  area  are  largelv  consistent 
with  the  rest  of  the  jiroposed  viticultural 
area  and  are  di.stin(;tive  when  compared 
to  the  larger  Ohio  River  Valley 
viticultural  area.  TTB  concluded  that 
the  features  of  the  portion  of  the 
propo.sed  Indiana  Uplands  viticultural 
area  that  overlajis  the  Ohio  River  Valley 
viticultural  area  are  sufficiently  distinct 
from  those  within  the  Ohio  River  Valiev 
viticultural  area  as  to  warrant  ])ro|)o,sing 
a  houndary  adjustment  to  eliminate  the 
two  areas’  potential  overlap. 

In  communications  with  TTB,  the 
Indiana  Uplands  petitioner  agreed  that 
the  distinguishing  features  of  the  larger 
Ohio  River  Valley  viticultural  area  and 
the  overlapping  portion  of  the  propo.sed 
Indiana  Uplands  viticultural  arcja  differ 
significantly,  and  he  concluded  that 
modifying  the  houndary  of  the  Ohio 
River  Valley  viticultural  ania  to  exclude 
the  overlajiping  region  would  he 
warranted  if  the  inojiosed  Indiana 
Ujilands  viticultural  area  were  to  he 
established.  At  TTB’s  reipiest,  the 
jietitioner  obtained  letters  from  the 
owners  of  the  11  wineries  and  vinevards 
that  would  he  affected  by  the  jiroposed 
modification  of  the  Ohio  River  Valley 
viticultural  area,  all  of  which  indicate 
agreement  by  the  owners  with  the 
j)ro])o.sed  modification.  In  the  letters, 
the  vineyard  owners  akso  indi(;ate  their 
willingness  to  no  longer  to  use  “Ohio 
River  Valley”  as  an  ajipellation  of  origin 
for  wine  jiroduced  from  their  grapes  if 
the  houndarv  is  modified. 
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Notice  of  Proposed  Rulemaking  and 
(Comments  Received 

On  June  8,  2012,  TT13  jnd)lislied 
Notice  No.  129  in  the  Federal  Register 
(77  FR  33985)  ])roi)osing  to  e.stahlish  the 
Indiana  lli)lands  viticnltural  ansa  and  to 
modify  the  l)oundary  of  the  existing 
Ohio  River  Valley  viticnltural  area  to 
eliminate  any  potential  overlaj)  of  the 
two  areas,  as  (li.scussed  above.  In  the 
notice,  TTB  summarized  the  evidence 
from  the  jietition  regarding  the  name, 
houndarv.  and  distingui.shing  features 
for  the  pro])osed  Indiana  Djilands 
viticnltural  area.  The  distinguishing 
features  of  the  pro])Osed  viticnltural  area 
include  geology,  to])ographv,  climate, 
and  soil.  The  notice  includetl  a 
comparison  of  the  distinguishing 
features  within  the  proposed  viticnltural 
area  to  the  immediately  surrounding 
areas.  Notice  No.  129  also  included  an 
overview  of  the  Ohio  River  Valley 
viticnltural  area  and  a  detailed 
discussion  of  the  differenc;es  between 
the  distinguishing  features  within  the 
exi.sting  Ohio  River  Valley  viticnltural 
iirea  and  tho.se  of  the  proposed  Indiana 
Uplands  viticnltural  area.  For  a 
description  of  the  evidence  relating  to 
the  name,  l)oundarv,  and  distinguishing 
features  of  the  j)roposed  viticnltural 
area,  as  well  as  overview  of  tin;  Ohio 
River  Valley  viticnltural  area  and  the 
comparison  of  the  distinguishing 
features  of  the  two  anxis.  see  Notic:e  No. 
129. 

In  Notice  No.  129,  TTB  .solicited 
comments  on  the  accuracy  of  the  name, 
houndarv,  climatic,  and  other  required 
information  submitted  in  .siqjport  of  the 
establishment  of  the  Indiana  Uplands 
viticnltural  area.  TTB  also  asked  for 
comments  on  whether  the  geographical 
features  of  the  j)ro])o.sed  Indiana 
Uj)land,s  viticnltural  area  are  so 
distinguishable  from  the  existing  Ohio 
River  Valley  viticnltural  area  that  the 
houndarv  of  the  Clhio  River  Valley 
viticnltural  area  should  be  modified  to 
exclude  the  overla])])ing  portion  of  the 
])roj)osed  viticnltural  area.  In  addition, 
TTB  .s])ecifically  asked  for  comments 
from  industry  members  whose  wine 
labels  would  potentially  he  affected  hv 
the  ju’oposed  Ohio  River  Valley 
viticnltural  area  boundary  modification. 
'I’he  comment  period  clostul  on  August 
7,  2012. 

During  the  comment  j)eriod,  T  TB 
received  5  comments  in  response  to 
Notice  No.  129.  All  5  comments  are 
from  growers  and  winery  owners  within 
the  proi)osed  viticnltural  area  who 
.suj)|)ort  the  j)ropo.sed  Indiana  Uplands 
viticnltural  area  and  the  projmsed 
modification  of  the  Ohio  River  Valley 
viticnltural  area  houndarv.  TTB 


received  no  commcmts  opposing  either 
the  establishment  of  the  Indiana 
Uplands  viticnltural  area  as  projjo.sed  or 
the  propo.sed  modification  of  the  Ohio 
River  Valley  viticnltural  area  houndarv. 

ITB  Determination  Regarding  the 
Proposed  Indiana  Uplands  V^iticultural 
Area  and  Pr(»posed  Moditication  of  the 
Ohio  River  Valley  Viticnltural  Area 

After  careful  review  of  the  j)(!tition 
and  the  comments  received  in  response 
to  Notice  No.  129,  TTB  finds  that  the 
evidence  provided  by  the  petitioner 
supports  the  establishment  of  the 
aiJjjroximately  4.8()()-.square  mile 
Indiana  Uj)land,s  viticnltural  area.  TTB 
also  finds  that  the  evidence  submitted 
sui)i)orts  the  modification  of  the 
boundary  of  the  e.stahlished  Ohio  River 
viticnltural  area  so  that  the  Ohio  River 
Valley  viticnltural  area  and  the  new 
established  Indiana  Uplands  viticnltural 
area  will  not  overlap.  Accordingly, 
under  the  authority  of  the  FAA  Act, 
section  llllfd)  of  the  Homeland 
Security  Act  of  2002,  and  part  4  of  the 
TTB  regulations,  TTB  establishes  the 
“Indiana  U])lands”  viticnltural  area  in 
Monroe,  Brown,  Morgan,  Owens, 

Gnume,  Lawrence,  Bartholomew, 

Orange,  Washington,  Flovd,  Harrison, 
Perry,  Crawford,  Jackson,  Martin. 
Daviess,  Dubois,  Scott,  and  Spencer 
(bounties,  Indiana.  TTB  also  modifies 
the  Ohio  River  Valiev  houndarv  as 
(hi.scrihed  in  Notice  No.  129.  Tliese 
changes  are  effective  30  days  from  the 
])uhlication  date  of  this  document. 

BoundaiY  Dt^scription 

In  this  final  rule,  'ITB  made  minor 
editorial  changes  to  clarify  some  of  the 
language  in  the  written  houndarv 
de.scription  for  the  Indiana  Uplands 
viticnltural  area,  but  the  houndary’s 
location  is  not  changed  from  that 
projiosed  in  Notice  No.  121.  See  the 
narrative  houndarv  descri|ition  of  the 
Indiana  Uplands  viticidtural  area  and 
the  modification  of  the  Ohio  River 
Valley  viticnltural  area  houndarv  in  the 
regulatorv  texts  ])uhli.shed  at  the  end  of 
this  final  rule. 

Maps 

'file  Indiana  Uplands  ])etitioner 
])rovided  the  recjuired  maps,  and  '1TB 
lists  them  below  in  the  regulatory  text. 

Impact  on  Current  Wine  Labels 

Ganaral 

Part  4  of  the  'ITB  regulations  prohibits 
any  lahtd  reference  on  a  wine  that 
indicates  or  inqilies  an  origin  other  than 
the  wine's  true  place  of  origin.  With  the 
establishment  of  this  viticnltural  area, 
its  name,  “Indiana  Ujjlands,”  is 
recognized  as  a  name  of  viticnltural 


significance  under  27  CFR  4.39(i)(3). 

The  text  of  the  final  regulation  clarifies 
this  ))oint.  Once  this  final  rule  becomes 
effective,  wine  bottlers  using  “Indiana 
Uplands”  in  a  brand  name,  including  a 
trademark,  or  in  another  label  reference 
as  to  the  origin  of  the  wine,  will  have 
to  ensure  that  the  product  is  eligible  to 
u.se  “Indiana  Ujilands”  as  an 
a])i)ellation  of  origin. 

For  a  wine  to  he  labeled  with  a 
viticnltural  area  name  or  with  a  brand 
name  that  includes  a  viticnltural  area 
name  or  other  term  identified  as  being 
viticulturally  significant  in  part  9  of  the 
'ri’B  regulations,  at  least  85  percent  of 
the  wine  must  he  derived  from  grapes 
grown  within  the  area  represented  by 
that  name  or  other  term,  and  the  wine 
mu.st  meet  the  other  conditions  listed  in 
27  CFR  4.25(e)(3).  If  the  wine  is  not 
eligible  for  labeling  with  the  viticnltural 
area  name  or  other  viticulturallv 
significant  term  and  that  name  or  term 
appears  in  the  brand  name,  then  the 
label  is  not  in  conqiliance  and  the 
bottler  must  change  the  brand  name  and 
obtain  aj)j)roval  of  a  new  label. 

Similarly,  if  the  viticnltural  area  name 
or  other  viticulturally  significant  term 
appears  in  another  reference  on  the 
lahid  in  a  misleading  manner,  the  l)c)ttler 
would  have  to  obtain  apjjroval  of  a  new 
label. 

Different  rules  ajjply  if  a  wine  has  a 
brand  name  containing  a  viticnltural 
area  name  or  other  term  of  viticnltural 
significance  that  was  used  as  a  brand 
name  on  a  label  ap])roved  before  Julv  7, 
1988.  See  27  CFR  4.39(i)(2)  for  details. 

Transition  Period 

Once  this  final  rule  to  establish  the 
Indiana  Uplands  viticultiu.d  area  and  to 
modify  the  boundary  of  the  Ohio  River 
Valley  viticnltural  area  becomes 
effective,  a  transition  rule  will  apply  to 
labels  for  wines  produced  from  grapes 
grown  in  the  approximately  1,530 
.square  mile  area  that  was  formerlv 
within  the  Ohio  River  Valley 
viticnltural  area.  A  label  containing  the 
words  “Ohio  River  Valley”  in  the  brand 
name  or  as  an  appellation  of  origin  mav 
he  u.sed  on  wine  bottled  within  two 
years  from  the  effective  date  of  this  final 
rule,  provided  that  such  label  was 
ajjproved  prior  to  the  effective  date  of 
this  final  rule  and  that  the  wine 
conforms  to  the  standards  for  use  of  the 
lah(;l  set  forth  in  27  (iFR  4.25  or  4.39(i) 
in  effect  jirior  to  the  final  rule.  At  the 
end  of  this  two-year  transition  period,  if 
a  wine  is  no  longer  eligible  for  labeling 
with  the  Ohio  River  Valley  viticnltural 
area  name  (e.g..  less  than  85  jjercent  of 
the  wine  is  derived  from  gra])e.s  grown 
in  the  Ohio  River  Vhillev  viticnltural 
area,  as  modified  in  this  final  rule),  then 
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a  label  containing  the  words  “Ohio 
River  Valiev”  in  the  brand  name  or  as 
an  ap])eliation  oiOrigin  woidd  not  he 
])ennitted  on  the  bottle.  TTB  believes 
that  the  two-vear  period  should  provide 
affected  label  holders  with  adeejuate 
time  to  use  up  any  existing  labels.  This 
transition  j)eriod  is  described  in  the 
n'gnlatorv  text  for  the  Ohio  River  Valley 
viticultnral  area  published  at  the  end  of 
this  final  rule.  TTB  notes  that  wine 
(iligihle  for  labeling  with  the  Ohio  River 
Valley  viticultnral  area  name  under  the 
new  houndarv  of  the  Ohio  River  Valley 
viticultnral  area  will  not  he  affected  by 
this  two-year  transition  period. 

Regulatory  Flexibility  Act 

TTB  certifies  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  final  regulation  imposes  no 
new  reporting,  recordkeeping,  or  other 
administrative  reipiirement.  Any  benefit 
derived  from  the  n.se  of  a  viticultnral 
area  name  would  he  the  result  of  a 
proprietor's  efforts  and  consumer 
accej)tance  of  wines  from  that  area. 
Therefore,  no  regulatorv  fhixihility 
analysis  is  reejuired. 

Exec.utive  Order 

This  final  rule  is  not  a  significant 
nigulatory  action  as  defined  by 
Executive  Order  12888.  Therefonx  it 
nupiinis  no  regulatorv  assessment. 

Dratfing  Information 

Karen  A.  Thornton  of  the  R(!gulations 
and  Rulings  Division  drafted  this  final 
ride. 

List  of  Subjects  in  27  (^FR  Part  9 
Wine. 

Regulatory  Amendment 

For  the  reasons  di.scussed  in  the 
preamble,  TTB  amends  title  27.  chapter 
1.  part  9,  Code  of  Federal  Regulations,  as 
follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1 .  The  authority  citation  for  ])art  t) 
continues  to  read  as  follows:  Authoritv: 
27  U..S.C.  20.'). 

Subpart  C — Approved  American 
Viticultural  Areas 

■  2.  Amend  section  9.78  by: 

■  a.  Revising  jiaragrajih  (c)  introductory 
text  and  paragraphs  (c)(.'))  and  (8); 

■  h.  Redesignating  j)aragraphs  {c)(7) 
through  (21)  as  paragra|)hs  (c)(ll) 
through  (2.'));  and 

■  c;.  Adding  new  jiaragrajihs  (c)(7) 
through  (10)  and  (d). 


The  revisions  and  additions  read  as 
follows: 

§9.78  Ohio  River  Valley. 

■k  if  -k  -k  ic 

(c)  Boiindarv.  The  Ohio  River  Valley 
viticultural  area  is  located  in  |)ortion.s  of 
Indiana,  Ohio,  West  Virginia,  and 
Kentucky.  The  boundary  description  in 
paragraphs  (c)(1)  through  (24)  of  this 
section  includes  for  each  point,  in 
jiarenthe.ses,  the  name  of  the  maj) 
sheet(s)  on  which  the  jioint  can  he 
found. 

***** 

(.'))  The  houndarv  ])roceeds  in  a 
straight  line  southeasterly  to  the 
confluence  of  the  Anderson  Rivi'r  and 
the  Ohio  River  at  Troy.  Indiana 
(Evansville  maj)). 

(8)  The  houndarv  j)roceeds  along  the 
Indiana  shoreline  of  the  Ohio  River 
(Evansville  and  Vincennes  ma])s) 
generallv  easterlv  to  the  mouth  of 
French  Creek  in  Franklin  Township, 
Floyd  Ck)unty.  Indiana  (Louisville  map). 

(7)  The  boundary  proi:eeds  in  a 
straight  line  northerly  to  the  peak  of 
Lost  Knob,  then  continues  in  a  straight 
line  north-northeasterly  through  the 
j)eak  of  Bald  Knob  to  the  junction  of 
.State  Route  HI  and  a  road  locallv 
known  as  W.  .St.  )oe  Road  at  .St.  )ose])h 
in  New  Albany  Township,  Floyd 
(k)unty.  Indiana  (Louisville  maj)). 

(8)  The  boundary  then  proceiuls  on 
.State  Route  111  northerly  to  State  Route 
(it)  at  Bennettsville  in  (ilark  (k)untv. 
Indiana,  then  on  .State  Route  80  westerly 
to  (Garwood,  and  then  in  a  straight  line 
northerlv  to  the  point  where  the  C.lark- 
.Scott  county  line  cros.ses  Interstate  8.5  at 
Underwood.  Indiana  (Louisville  ma])). 

(9)  The  boundary  i)roceeds  in  a 
straight  line  northwesterly  to  Leota  in 
.Scott  County,  Indiana  (Louisville  ma])). 

(10)  The  houndarv  proceerls  in  a 
straight  line  northea.sterly  to  the  town  of 
New  Marion  in  Ripley  (k)unty,  Indiana 
(Cancinnati  ma])). 

***** 

(d)  Transition  pariod.  A  label 
containing  the  words  “Ohio  River 
Valley”  in  the  brand  name  or  as  an 
a])])ellation  of  origin  a])])roved  ])rior  to 
March  7,  2013  may  he  used  on  wine 
bottled  before  March  9,  2015,  if  the  wine 
conforms  to  the  .standards  for  u.se  of  the 
label  set  forth  in  §4.25  or  §4.39(i)  of 
this  cha])ter  in  effect  ])rior  to  March  7, 
2013. 

■  3.  .Suh])art  C,  is  amended  by  adding 
§9.228  to  read  as  follows: 

§9.228  Indiana  Uplands. 

(a)  Nanw.  The  name  of  the  viticultural 
area  described  in  this  .section  is 
“Indiana  Uplands”.  For  ])ur])oses  of  ])art 


4  of  this  cha])ter,  “Indiana  U])lands”  is 
a  term  of  viticultural  significance. 

(h)  Appvovad  inai)s.  The  six  United 
.States  (ieological  .Survev  1:1 00.000-scale 
metric  to])ogra])hic  ma])s  used  to 
determine  the  boundary  of  the  Indiana 
U])land.s  viticultural  area  are  titled: 

(1)  Tell  (atv.  Indiana — Kentuckv, 

1991; 

(2)  Jas])er.  Indiana — Kentucky,  195)4; 

(3)  Bedford,  Indiana,  15)90; 

(4)  Bloomington,  Indiana.  15)88; 
Pholoins])ected  15)88; 

(5)  Madison.  Indiana — Kentuckv, 

15)5)0;  and 

(8)  Louisville.  Kentucky — Indiana. 
15)88. 

(c)  Boundaiv.  The  Indiana  U])land.s 
viticultural  area  is  located  in  .south- 
central  Indiana.  The  boundary  of  the 
Indiana  U])land.s  viticultural  area  is 
described  as  follows: 

(1)  The  beginning  ])oint  is  on  the  Tell 
City  ma])  at  the  confluence  of  the 
Anderson  River  and  the  Ohio  River  near 
Troy  in  Ferry  (iounty.  From  the 
beginning  ])oint.  ])roceed  north- 
northwesterly  in  a  straight  line,  crossing 
to  the  la.s])er  ma]),  to  the  intersection  of 
.State  Roads  82  and  182,  a])])roximately 
3.5  miles  north  of  .Santa  (3aus;  then 

(2)  Proceed  north  on  .State  Road  182 
to  its  intersection  with  U..S.  Route  231 
in  )as])er:  then 

(3)  I’roceed  north  on  U..S.  Route  231, 
cro.ssing  to  the  Bedford  ma])  and  the 
Bloomington  ma]).  to  the  intersection  of 
U..S.  Route  231  with  the  18()-meter 
contour  line  in  Bloomfield, 
a])])roximately  0.3  mile  south  of  .State 
Road  54:  then 

(4)  From  the  west  side  of  U..S.  Route 
231,  ])roceed  northerly  along  the 
meandering  180-meter  contour  line, 
and.  after  crossing  the  Owen-Creene 
c.ounty  houndarv  line,  continue 
northeasterly  along  the  contour  line  to 
its  intersection  with  the  Monroe-Cwen 
county  boundary  line  a])])roximately  1 
mile  south  of  the  confluence  of  Big 
Creek  and  the  White  River;  then 

(5)  Proceed  north,  then  northeasterly, 
and  then  south  along  the  Monroe-Owen 
county  houndarv  line  to  its  intersection 
with  the  2()()-meter  contour  line, 
a])])roximately  9.3  mile  .south  of  the 
\\diite  River:  then 

(8)  Proceed  easterly  along  the 
meandering  2()()-meter  contour  line  to 
its  intersection  with  .State  Road  135, 
.south  of  Morgantown  and 
a])])roximately  9.8  mile  north  of  the 
Morgan-Brown  county  houndarv  line; 
then 

(7)  Proceed  south  on  .State  Road  135 
to  the  Morgan-Brown  county  boundary 
line:  then 

(8)  Proceed  east  along  the  Brown- 
Morgan  country  boundary  line  and  then 


8022 


Federal  Register/ Vol.  78,  No.  24 /Tuesday,  February  5,  2013 /Rules  and  Regidations 


Hrown-Johnson  county  boundary  lino  to 
its  intor.soction  with  the  Brown- 
Bartholomow  county  Ijoundary  lino; 
then 

(U)  Brocood  south-southoastorly  in  a 
.straight  lino  to  tho  intor.soction  of  Stato 
Road  40  and  a  road  locally  known  as  N. 
(lounty  (dub  Road,  a])])roxiinatoly  1 
inilo  north  of  Harrison  bako  in  wostorn 
Bartholoinow  (lonnty;  thon 

(10)  Pi’ocimkI  .south-sonthwostorly  in  a 
.straight  lino  to  tho  intorsoclion  of  Stato 
Road  .OH  and  tho  Bartholoinow-Jackson 
county  boundary  lino;  thon 

(11)  Brocood  oast  along  tho 
Bartholoinow-Jackson  county  honndarv 
lino  for  approxiinatoly  0.4  milo  to  tho 
county  boundary  lino’s  first  intor.soction 
with  tho  inoandoring  200-inotor  contour 
lino  aftor  crossing  Buck  Crook  in 
northwostorn  jack.son  County:  thon 

(12)  Brocood  oastorly  thon 
southwostorly  along  tho  inoandoring 
200-inotor  contour  lino,  cro.ssing  to  tho 
Bodford  inaj),  to  tho  intorsoction  of  tho 
contour  lino  with  II.S.  Routo  liO;  thon 

(13)  Brocood  oast  on  IkS.  Routo  50  to 
its  intor.soction  with  Stato  Road  235; 
thon 

(14)  Brocood  south  on  Stato  Road  235 
to  its  intorsoction  with  tho  railroad 
tracks  in  Modora;  thon 

(15)  Brocood  southwostorly  along  tho 
railroad  tracks  to  a  point  i.oxt  to  tho 
intorsoction  of  two  roads  locally  known 
as  Sparksvillo  Biko  Road  and  Sparks 
Forry  Road  (approxiinatoly  0.5  inilos 
oast  Sparksvillo)  and  thon  jirocood 
.southoastorly  loss  than  250  foot  on 
Sparks  Forry  Road  to  that  road’s  bridgo 
ovor  tho  Fast  Fork  of  tho  VVhito  Rivor; 
thon 

(10)  Brocood  oastorly  along  tho  East 
Fork  of  tho  VVhito  Rivor  and  thon  tho 
Mn.scatatuck  Rivor  to  tho  Stato  Road  135 
bridge  ovor  tho  Muscatatnck  Rivor  at 
Millport;  thon 

(17)  Brocood  oastorly  in  a  straight  lino 
to  tho  contluenco  of  tho  Caininio 
Thomas  Ditch  and  tho  Mu.scatatnck 
Rivor,  located  on  tho  northorn  boundary 
of  Washington  County:  thon 

(18)  Brocood  southoastorly  in  a 
.straight  lino,  crossing  to  tho  Madison 
inaj),  to  tho  intorsoction  of  two  roads 
locally  known  as  E.  Bull  Tight  Road  and 
N.  Buin])kin  Center  East  Road  at 
Bumiikin  Center  in  Gibson  Townshi]), 
Washington  County:  thon 

(19)  Brocood  duo  .south  in  a  straight 
lino  for  aiijiroxiinatoly  4.5  inilos  to  tho 
lino’s  intorsoction  with  a  road  locally 
known  as  E.  Old  Stato  Road  58;  thon 

(20)  Brocood  oastorly  and  thon 
northoa.storly  on  E.  Old  Stato  Road  50  to 
its  intorsoction  with  a  road  locally 
known  in  Scott  County  as  S. 
Bloomington  Trail,  and  then  continno 
southoastorly  on  S.  Bloomington  Trail  to 


its  intorsoction  with  a  road  locallv 
known  as  W.  Loota  Road  at  Loota;  thon 

(21)  Brocood  southoastorlv  in  a 
straight  lino  to  tho  intorsoction  of 
Interstate  05  and  tho  Scott-C'dark 
counties  houndary  lino  at  IJndorwood; 
thon 

(22)  I’rocood  sonth-southwostorly  in  a 
straight  lino,  crossing  to  tho  Eonisvillo 
inaj),  to  tho  intorsoction  of  Stato  Road  00 
ami  a  road  locally  known  as  Garwood 
Road  at  Garwood  in  Clark  Gountv:  thon 

(23)  Brocood  southoastorly  on  Stato 
Road  00  to  its  intonsoction  with  Stato 
Road  111  at  Bonnottsvillo;  thon 

(24)  Brocood  sonthorly  on  Stato  Road 
111  for  a])])roximatoly  1.8  miles  to  its 
intorsoction  with  a  road  locallv  known 
as  W.  St.  )oo  Road  at  St.  )oso])h;  thon 

(25)  Brocood  sonth-sonthwostorlv  in  a 
straight  lino  to  tho  200-mot(;r  elevation 
point  on  Bald  Knob,  thon  continue 
south-southwostorly  in  a  straight  lino  to 
tho  270-motor  elevation  point  on  Lost 
Knob;  thon 

(20)  Brocood  southerly  in  a  straight 
lino  to  tho  confluonco  of  French  (irook 
and  tho  Ohio  Rivor  in  oastorn  Franklin 
Townshi]),  Floyd  County:  thon 

(27)  Brocood  (downstream)  along  tho 
Indiana  shorolino  of  tho  Ohio  Rivor, 
crossing  hack  and  forth  hotwoon  tho  Toll 
(aty  and  )as])or  maps,  rotnrning  to  tho 
hoginning  point. 

.Sigiuid:  N()\^(!mlM!r  1.  2012. 

|ohn  ).  Manii'iula, 

Adminislnilor. 

A])pr()V(!(l;  Novomhc!!' 2:i.  2012. 

Tiniolhv  K.  SkucI, 

D(-i)iily  Assistant  Sacratary  ('I'ax.  Trade,  (aid 
Tariff  Policy). 
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DEPARTMENT  OF  LABOR 

Office  of  Labor-Management 
Standards 

29  CFR  Parts  401,  402,  403,  404,  405, 
406,  408,  409,  417,  451,  452,  453,  457, 
458,  and  459 

Reorganization  and  Delegation  of 
Authority;  Technical  Amendments 

AGENCY:  Office  of  Lahor-Managomont 
Standards,  Dojiartmont  of  l.abor. 
ACTION:  Final  rule. 


SUMMARY:  This  documont  makes  a 
number  of  tochnical  amondmonts  to 
(diai)tor  IV  of  tho  Doj)artmont  of  Labor’s 
regulations.  Those  amondmonts  are 
nocos.sarv  bocanso  of  tho  dis.solution  of 
tho  Enijiloymont  Standards 
Administration  (ESA),  and  bocanso  the 


Secretary’s  order  of  Novomhor  10,  2012, 
delegated  authority  and  assigned 
rosponsihilitios  to  tho  Director  of  tho 
Office  of  Lahor-Managomont  Standards 
(OLMS)  in  admini.storing  tho 
Dopartmont’s  rosj)onsil)ilitios  under  tho 
Lahor-Managomont  Reporting  and 
Disclosure  Act  of  1059  (LMRDA)  and 
under  certain  j)rovisions  relating  to 
.standards  of  conduct  for  fodoral  .sector 
labor  organizations  in  tho  Civil  Service 
Reform  Act  of  1978  (CSRA),  tho  P’oroign 
Service  Act  of  1980  (FSA),  and  tho 
Congressional  Acconntahility  Act  of 
1995  (CAA).  In  addition,  a  .soj)arato 
order  on  Novomhor  10,  2012,  dologatod 
authority  and  a.ssignod  certain 
responsibilities  in  onforcomont  of  tho 
CSRA,  LMRDA,  and  FSA.  jirovionsly 
vested  in  ESA.  to  tho  Dojiartmont’s 
Admini.strativo  Review  Board  (ARB). 
DATES:  Effective  Fohrnarv  5.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Davis,  Chief  of  tho  Division 
of  Interpretations  and  Standards.  Office 
of  Lahor-Managomont  Standards.  II.S. 
Do])artmont  of  Labor.  200  Con.stitution 
Avonuo  NWL,  Room  N-5009, 
Washington.  DC  20210.  olms- 
pubIi(:@(iol.gov,  (202)  093-0123  (this  is 
not  a  toll-free  numhor).  (800)  877-8339 
(TTY/TDD). 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Tho  amondmonts  to  29  CFR  (diaptor 
IV''  rofloct  changes  roquinul  as  a  result  of 
a  reorganization  within  tho  Do])artmont 
of  l.abor.  OLMS  had  boon  a  conijionont 
of  ESA,  which  was  di.ssolvod  on 
Novomhor  8,  2009.  3’ho  former  ESA  had 
boon  headed  by  an  Assistant  Socrotarv 
for  Employment  Standards,  and,  as  a 
subagency  of  E.SA,  OLMS  had  btion 
lioadod  by  a  Deputy  Assistant  Secretary. 
Under  tho  reorganization,  OLMS  was 
established  as  a  sojiarato  agency  headed 
by  a  Director,  and  most  Department  of 
Labor  rosponsihilitios  for  tho  LMRDA, 
CSRA,  CAA,  and  FSA  standards  of 
conduct  j)rovisions  had  boon  assigned  to 
tho  Director  of  OLMS  under  Secretary’s 
Order  No.  8-2009,  74  FR  58835 
(November  13,  2009).  Secretary’s  Order 
No.  8-2009  was  cancelled  and 
snjiorsodod  hv  two  delegations. 
Secretary’s  Order  No.  03-2012,  77  FR 
09370,  Novomhor  10,  2012.  continuing 
tho  delegation  of  most  of  tho 
rosponsihilitios  to  tho  Director  of  OLMS 
and  Secretary’s  Order  No.  02-2012,  77 
FR  09378.  Novomhor  10.  2012, 
delegating  ai)pollato  authority  of 
Administrative  Law  )ndgo  (AL)) 
decisions  under  29  CFR  Barts  458  and 
417  to  tho  ARB. 

Bursuant  to  tho  CSRA.  CAA,  and  FSA 
onforcomont  provisions  (29  (TR  |)art 
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4.‘>8).  when  OLMS  investigates  a 
complaint  or  otherwise  determines  that 
a  violation  of  the  Standards  of  Conduct 
has  occurred  and  cannot  he  .settled 
through  voluntarv  comj)liance.  Ol.MS 
will  file  an  admini.strative  com])laint 
with  the  Department  of  Lahor  Office  of 
Admini.strative  Law  Judges.  With 
Ol.MS’  assistance,  the  Solicitor  of  Lahor 
pro.secutes  these  enforcement  actions 
lM;fore  an  ALJ.  In  accordance  with  the 
Department's  regulations,  the  ALJ  issues 
a  recomm(!nd(;d  detnsion  and  onhir, 
which  is  subject  to  a])p(nil  hv  filing 
excej)tions.  While  ESA  existed,  a|)peals 
of  a  recommeiuhnl  d(!cision  and  order 
were  fihul  with  the  A.ssistant  Secnjtarv 
for  Employment  Standards.  After 
consideration  ofthe.se  exceptions,  the 
A.ssistant  .Secretary  would  i.ssue  a 
decision.  In  Secretary's  Order  No.  02- 
2012.  77  ER  09.'178.  these  exceptions  are 
to  he  filed  with  the  ARB,  which  will 
issue  a  decision.  The  role  of  the  ARB  is 
to  i.ssue  final  agency  decisions  for  the 
Si!cr(!tary  of  Lahor  in  cases  arising  under 
a  wide  range  of  the  Dcipartment's  laws. 
ARB  cases  generally  arise  ujjon  an 
a])])eal  from  a  recommended  decision  hv 
an  ALJ.  Reassignnumt  of  this  a|)])ellate 
authority  is  consistent  with  the 
De|)artment  of  Labor's  ciirnmt 
administrative  enforcement  fraimiwork. 

Further.  .Secretarv's  Order  No.  02— 
2012.  77  FR  00378.  also  delegated 
authority  to  tin;  ARB  to  review  ALJ 
dcicisions  involving  the  adcupiacy  of 
local  lahor  union's  officer  removal 
jiroccHlures  under  section  401(h)  of  the 
LMRDA.  20  II..S.C.  481(h).  The  officer 
removal  enforcement  procedures  are  .set 
forth  at  20  (T'R  Bart  417.  and  these 
regulations  previously  recpiired  that 
OLM.S  challenge  the  adecpiacv  of  local 
lahor  union's  officer  removal  procedures 
in  the  context  of  an  administrative 
hearing  before  an  ALJ.  The  ALJ  will 
issue  an  initial  decision,  which  is 
subject  to  a])])eal  by  filing  exceptions. 
While  ES.A  existed,  aj)peals  of  an  initial 
decision  were  filed  with  the  Assistant 
.S(;cr(!tary  for  Em])loyment  .Standards, 
h'or  the  reasons  explained  in  the 
previous  paragra])h,  in  .SecnOarv's  Order 
No.  02-2012.  77  FR  00378,  the.se 
exceptions  are  to  he  ilhul  with  the  ARB, 
which  will  i.ssue  a  decision. 

Oeimrally.  the  amendments  made;  hv 
this  rule  implement  the  designation  of 
authorities,  consistent  with  the 
Department's  restructuring  in 
.S(!cr(0arv’s  Order  No.  8-200t).  as 
.super.s(!d(!d  by  .Secretary's  Or{ler  No.  03- 
2012,  77  FR  00370,  and  .Secretarv's 
Order  No.  02-2012,  77  FR  00378. 
.S(!cr(!tary's  Order  No.  03-2012,  77  FR 
00370.  assigns  authorities  and 
responsibilities  to  the  Director  of  OLM.S, 
including  tho.se  j)reviou.sly  vested  in  the 


A.ssistant  .SecnOary  for  Emj)loyment 
.Standards  in  Bart  417  (j)rovisions  for  the 
nanoval  of  local  lahor  organization 
officers)  and  Bart  4.‘i8  (standards  of 
coiuluct  for  Federal  sector  lahor 
organizations  goveriKul  hv  the  O.SRA, 
the  F.SA,  and  the  OAA).  .Secretarv's 
Order  No.  02-201 2.  77  FR  0‘)378. 
a.ssigns  authorities  and  responsibilities 
under  Bart  417  and  Bart  4,'}8,  which 
previously  were  delegated  to  the 
Assistant  .Seenstary  for  Employment 
.Standards,  to  the  ARB.  The  changes 
made  hv  this  rule  simply  refl(!ct  this 
admini.strative  niorganization  and  do 
not  change  any  suh.stantive  rule 
governing  administration  of  these 
statutes. 

11.  Summary  of  the  Rule 

The  regulations  specified  in  this  rule 
hav(!  been  n;vised  to  nmiovc;  refenmccis 
to  the  “Assistant  .Secretary”  (of  the  now- 
dissolvjid  E.SA).  In  .some  sections,  tin; 
title  "Assi.stant  .Secretary"  is  replaced 
with  “Dinictor,"  to  reflect  the  delegation 
of  authority  and  a.ssignment  of 
responsibilities  to  the  Director  of  OLM.S. 
In  other  sections,  "Assistant  .Secretary" 
is  rej)lac(!d  with  “.Secretary"  to  clarify 
th(i  .SecnOary's  general  authority  to 
pni.scrihe  the  LMRDA  rcjporting 
nHpiirements  set  forth  in  Barts  401 
through  403.  Further,  in  some  sections, 
“Assi.stant  .Secretary”  is  r(!])lac:ed  with 
“Administrative  Review  Board,”  to 
ndlect  the  delegation  of  authority  and 
a.ssignment  of  responsibilities  to  the 
ARB.  Additionally,  the  r(!gulations  have 
been  amended  to  remove  r(;ferences  and 
cross-references  to  the  now-dis.solved 
E.SA.  as  well  as  to  r(!place  the  OMB 
control  numh(!r  previously  assigned  to 
E.SA  forms  (121.3-0188)  with  the  new 
OLM.S  control  numher  (124.3-0003). 

In  every  section  that  has  been 
amended,  the  authority  citations  have 
also  been  amended  hv  adding  either 
“.Secretary’s  Order  No.  03-2012,  77  FR 
00370,  November  10,  2012”  or 
“.S(!cretary’.s  Order  No.  02-2012,  77  FR 
0tt378,  Novciinher  10,  2012”  and  hv 
rcanoving  previous  .Secretary's  Orders 
that  tluyv  supers(!de.  Additionally,  the 
authority  citation  for  Bart  403  was 
amemh'd  by  nanoving  several  incorrect 
ref(a'(aic(!s  and  adding  accurate 
refenmees. 

III.  Authority 

The  legal  authority  for  this 
rulemaking  is  .s(!t  forth  in  (1)  the  Labor- 
Management  Re])orting  and  Disclosiin; 
Act  of  10.3‘),  as  amemhul.  20  U..S.0.  401 
e/  s(^(].:  (2)  the  ])rovisions  relating  to 
standards  of  conduct  for  fiahjral  sector 
lahor  organizations  in  the  (avil  .Service; 
Reform  Act  of  1078,  .3  D.S.C.  7120,  the 
Foreign  .Service  Act  of  1080,  22  U.S.C. 


4117,  and  the  Congre.ssional 
Accountability  Act  of  100.3,  2  IL.S.d. 
13.31(a)(1).  The  .Secretary  has  delegated 
her  authority  under  the  ahove- 
ref(;renced  statutes  to  either  the  Dir(;ctor 
of  the  Office  of  Labor-Management 
.Standards  or  the  ARB  and  leermits  re¬ 
delegation  of  suc:h  authoritv.  .See 
.Secretary’s  Order  No.  03-2012,  77  FR 
00370,  and  .Secretarv’s  Order  No.  02- 
2012,  77  FR  00378.  ' 

IV,  Rulemaking  Analyses 

A(lniinistr(ttiv(^  Procedure  Act 

.Section  .3.33  {)f  tin;  Administrative 
Broc(;dure  Act  (ABA)  exemi)ts  “rules  of 
agency  organization,  j)rocedure,  or 
practice”  from  propo.sed  rulemaking 
(/.e.,  notice-and-comment  ruhanaking). 

3  U..S.C.  .333(h)(A).  This  exemption 
covers  matters  such  as  agency  rules  of 
|)ractice  governing  the  conduct  of 
proceedings  and  rules  delegating 
authority  or  duties  within  an  agency. 
Rules  are  also  exempt  when  an  agency 
finds  “good  cau.se”  that  notice  and 
comment  rulemaking  procedures  would 
he  “imj)racticable,  unneces.sarv,  or 
contrary  to  the  ])ul)lic  interest.”  .3  IJ..S.C. 
.3.33(l))(i3).  An  agency  may  similarly 
make  the  rule  effective  ujjon  publication 
when  it  determines  that  delaying  the 
effective  date  of  the  rule  for  30  days 
following  its  publication,  as  normally 
retpiired  by  .3  l)..S.(].  333,  is  unneces.sarv 
and  that  good  cause  exists  to  make  the 
rule  effective  iimnediatelv.  .3  IJ..S.C^. 
.3.33(d). 

The  Department  has  determined  that 
this  rulemaking  meets  the  notice-and- 
comment  exemption  recjuirements 
hecau.se  this  regidation  jjertains  solely 
to  technic:al  amendments  required  due 
to  an  admini.strative  reorganization,  and 
does  not  change  any  suh.stantive  rule 
governing  administration  of  the 
LMRDA,  C.SRA,  CAA,  or  F.SA.  The 
revisions  to  20  CFR  Chajiter  IV  refiect  a 
change  in  the  title  of  a  government 
officer,  the  deletion  of  references  to  an 
ag(;ncy  that  has  been  dis.solved,  and 
address  the  delegation  of  authority 
nece.ssitated  hv  the  dis.solution  of  E.SA. 
Furthermore,  the  Department  finds  that 
good  cause  exists  for  waiving  the 
customary  r(;(|uirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  i)ul)lication  since  this  rule 
is  technical  and  nonsubstantive,  and 
merely  rellects  agency  organization, 
practice  and  procedure.  Therefon;,  these 
t(;chnical  amendments  shall  he  (;ffective 
upon  ])uhlit:ation  in  the  Federal 
Register.  .3  U.S.C.  .3.33(d)(3). 

Reguldtorv  Flexibilitv  Act 

Because  the  Department  has 
concluded  that  this  action  is  not  subject 
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to  the  Admini.strative  l^rocedure  Act’s 
j)roj)osed  rulemaking  requirements,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  R(!gulatorv  P’lexiljilitv 
Act  (5  tJ.S.C.  (iOl  e/ .s-er/.). 

/ixef;u//ve  Orders  J28(i()  and  13563 

Executive  Orders  128(j()  and  13,'i()3 
direct  agencies  to  assess  all  costs  and 
Ixmefits  of  available  regulatt)rv 
alternatives  and,  if  r(!gnlation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  ec:onomic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
iHinity).  Executive  Order  13503 
emjjhasizes  the  importance  of 
(]uantifying  both  costs  and  benefits,  of 
reducing  costs,  of  harmonizing  rules, 
and  of  promoting  flexibility. 

This  action  is  not  a  “significant 
regulatory  action”  and  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Orders  128()()  or  13503. 

Unfunded  Mandntes  Reform 

This  proposed  rule  will  not  include 
any  Federal  mandate  that  may  result  in 
increa.sed  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
of . $100  million  or  more,  or  in  increased 
expenditures  by  the  ])rivate  .sector  of 
$100  million  or  mon;. 

Paperwork  Reduction  Act 

This  final  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Bap(!rwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rulemaking  in  accordance  with 
Executive  Order  13132  regarding 
federalism,  and  has  determined  that  the 
j)roposed  rule  does  not  have  federalism 
implications.  The  rule  will  not  have 
“substantial  direO  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levfils  of  government.” 

Small  Rusiness  Reguiatoiv  Enforcement 
luurness  Act  of  1966 

This  jn’Oj)o.sed  rule  is  not  a  major  rule 
as  (lefimul  by  section  804  of  the  Small 
Business  R(!gulatorv  Enforcement 
Fairness  Act  of  1990.  This  rule  will  not 
result  in  an  annual  effec:t  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adver.se  effects  on 
com])etition,  employment,  investment, 
j)roductivitv,  innovation,  or  on  the 
ability  of  the  United  States-hased 


companies  to  com])ete  with  foreign- 
t)a.sed  companies  in  domestic  and 
(!xport  markets. 

List  of  Subjects 

29  CER  Parts  401.  417,  451.  and  452 
Eabor  unions. 

29  CER  Parts  402,  403,  and  404 

Labor  unions.  Labor  union  officers 
and  em])loyees.  Reporting  and 
recordkeeping  requirements. 

29  CER  Parts  405  and  406 

Labor  management  relations. 

Reporting  and  recordkeejiing 
requirements. 

29  CER  Part  408 

Labor  unions.  Reporting  and 
recordkeeping  reejuirements. 

29  CER  Part  409 

Insurance  conqjanies.  Reporting  and 
recordkeejjing  recpiirements. 

29  CER  Part  453 

Labor  unions.  Surety  bonds. 

29  CER  Parts  457,  458,  and  459 

Labor  unions,  Rejxnting  and 
recordkeeping  re(iuirements. 
Administrative  j)ractice  and  procedure. 

For  the  rea.sons  |)rovid(;(l  above,  the 
D(!partment  of  Lain)!'  amends  Uhapter  1\ 
of  Title  29  of  the  (iode  of  Imderal 
Regulations  as  set  forth  below; 

Chapter  IV — Office  of  Labor-Management 
Standards,  Department  of  Labor 

Siibchapter  A — Labor-Management 
Standards 

PART  401— MEANING  OF  TERMS 
USED  IN  THIS  SUBCHAPTER 

■  1.  The  authority  citation  for  Bart  401 
is  revised  to  read  as  follows: 

Aiilhoritv;  Secs.  3.  208,  :U)1.  401,  402.  73 
Stat.  .520.  .529,  5.10,  512.  514  (29  U.S.C.  402. 
418,  401 , 481 , 482);  .Secnitary 's  Orcicir  No.  01- 
2012.  77  FR  09170.  Noveinl)er  10.  2012; 
^401.4  also  issued  under  sec.  120  of’I'ith!  Ill 
of  llie  Bankruptcy  Riiforni  Act  of  1978,  But). 

1..  9.5-598.  92  Slat.  2078. 

§401.18  [Amended] 

■  2.  Section  401.18  is  amended  by 
removing  “Employment  Standards 
Administration”. 

■  3.  S(!ction  401 .19  is  is  revi.sed  to  read 
as  follows: 

§401.19  Director. 

“Director”  means  the  Director  of  the 
Offici!  of  Labor-Management  Standards, 
head  of  the  Office  of  I.abor-Management 
Standards. 


PART  402— LABOR  ORGANIZATION 
INFORMATION  REPORTS 

■  4.  The  authority  citation  for  Bart  402 
is  revi.sed  to  read  as  follows: 

Aiilhorily:  .Secs.  201. 207.  208.  71  Slat. 

524.  529  (29  U.S.C.  411. 417,  418); 

.S(!c.retary’s  Order  No.  01-2012.  77  FR  09170. 
Nov(!inl)(!r  10,  2012. 

§402.2  [Amended] 

■  5.  .Section  402.2  is  amended  by 
revising  the  term  “Assi.stant  .Secretary” 
to  read  “Secretary”  in  the  first  sentence. 

§402.13  [Amended] 

■  0.  S(!ction  402.13  is  revised  by 
removing  OMB  control  number  121.5- 
0188  and  adding,  in  its  place,  OMB 
control  number  1245-0003. 

PART  403— LABOR  ORGANIZATION 
ANNUAL  FINANCIAL  REPORTS 

■  7.  The  authority  citation  for  Bart  403 
is  revised  to  read  as  follows: 

Aiitliorily:  .Secs.  201, 207,  208. 101. 71 
Slat.  524.  .529.  510  (29  U.S.C.  411.  417.  418, 
4(il);  .Sccrcdarv's  Ordix  No.  01-2012.  77  FR 
f)917(i.  N()V(!nd)(!r  Ki,  2012. 

§403.2  [Amended] 

■  8.  In  §  403.2,  paragrajih  (h]  is  amended 
by  removing  the  two  references  to 
“A.ssistant  .Secrelarv"  and  adding  in 
their  place  the  word  “.Secretary”. 

§403.11  [Amended] 

■  9.  Section  403.11  is  amended  by 
nmioving  OMB  control  number  121.5- 
0188  and  adding  in  its  place  OMB 
control  number  1245-0003. 

PART  404— LABOR  ORGANIZATION 
OFFICER  AND  EMPLOYEE  REPORTS 

■  10.  The  authority  citation  for  Bart  404 
is  revi.sed  to  read  as  follows: 

Authority:  .Secs.  202.  207.  208.  71  Stat. 
525.  529  (29  U.S.C.  412.  417,  418); 
.Secretary's  Order  No.  0:i-2012.  77  FR  09170. 
N()veinl)er  10.  2012. 

§404.2  [Amended] 

■  11.  Section  404.2  is  amended  by 
removing  the  njfenmce  to  “Assi.stant 
.Secretary”  and  adding  in  its  place  the 
word  “.Secretary”. 

§404.9  [Amended] 

■  12.  Section  404.9  is  amended  by 
removing  OMB  control  lunnher  121.5- 
0188  and  adding,  in  its  jilace,  OMB 
control  number  124.5-0003. 

PART  405— EMPLOYER  REPORTS 

■  1 3.  The  authority  citation  for  Bart  405 
is  revi.sed  to  read  as  follows: 
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Authority:  .Sc'cs.  2():t.  207.  208.  73  .Stal. 

.">2(».  .52!)  (29  ll.S.C.  433.  437.  438): 

.S(u:n;tarv's  Ordur  No.  03—2012.  77  l-'R  09370, 
Novoinlx!!'  10.  2012. 

§  405.2  [Amended] 

■  14.  Section  40.5.2  is  amended  by 
removing  the  reference  to  “Assistant 
.Secretarv”  and  adding,  in  its  place,  the 
word  "Secretary". 

§405.11  [Amended] 

■  1 .5.  Section  40.5.1 1  is  amended  hy 
removing  OMB  control  nnmher  121.5- 
0188  and  adding,  in  its  place.  (1MB 
control  nnmher  124.5-0003. 

PART  406— REPORTING  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN 
AGREEMENTS  WITH  EMPLOYERS 

■  10.  The  authority  citation  for  Bart  400 
is  revised  to  read  as  follows: 

Authority:  .Secs.  203.  207.  208.  73  .Slat. 

.520.  529  (29  ll.S.C.  433.  437.  438): 

.Secrelarv’s  Order  No.  03—2012.  77  Ml  09370. 
Novenil)er  10.  2012. 

§406.10  [Amended] 

■  17.  .Section  400. 10  is  amended  hy 
removing  OMB  ctintrol  nnmher  121.5- 
0188  and  adding,  in  its  place,  OMB 
control  numher  124.5-0003. 

PART  408— LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

■  1 8.  The  authority  citation  for  Bart  408 
is  revised  to  read  as  follows: 

Aulhorily:  .Secs.  202.  207.  208.  73  Slat. 

525.  529  (29  ll.S.C.  432.  437.  438): 

.Secretary’s  Order  No.  03-2012.  77  FR  09370. 
November  10.  2012. 

§408.13  [Amended] 

■  19.  Section  408.13  is  amended  hy 
removing  OMB  control  numher  121.5- 
0188  and  adding,  in  its  ])lace.  OMB 
control  nnmher  1245—0003. 

PART  409— REPORTS  BY  SURETY 
COMPANIES 

■  20.  The  authority  citation  for  Bart  409 
is  revised  to  read  as  follows: 

Authority:  .Secs.  207.  208.  211:  79  Slat. 
888:  88  .Stal.  852  (29  ll.S.C.  437.  438.  441): 
.Secrelarv's  Order  No.  03-2012.  77  I'R  09370. 
November  10.  2012. 

§409.7  [Amended] 

■  21 .  .Section  409.7  is  amended  hy 
removing  OMB  control  numher  121.5- 
0188  and  adding,  in  its  place.  OMB 
control  numher  1245-0003. 


PART  417— PROCEDURE  FOR 
REMOVAL  OF  LOCAL  LABOR 
ORGANIZATION  OFFICERS 

■  22.  The  authority  citation  for  Bart  417 
is  revised  to  reail  as  follows: 

Aulhorily:  .Secs.  401,  402.  73  Slat.  533. 

534  (29  l).S.(;.  481, 482):  .Secretary's  Order 
No.  03-2012.  77  I'  R  09370.  November  10. 
2012:  .Secretary’s  Order  No.  02-2012.  77  FR 
09378.  Noveml)er  10.  2012. 

§417.2  [Amended] 

■  23.  Section  417.2  is  amended  hy 
removing  the  reference  to  "lunployment 
.Standards  Administnition"  in  jiaragraph 
(a). 

§417.4  [Amended] 

■  24.  Section  41 7.4  is  amended  hy 
removing  the  references  to  "Assistant 
.Secretary”  and  adding  in  their  j)lace  the 
term  "Dintclor”  in  jiaragraphs  (h)(l)(ii] 
and  (h)(2). 

§417.6  [Amended] 

■  25.  .Section  41  7.(1  is  amended  hv 
removing  the  four  references  to 
"Assi.stant  .Secretarv”  and  adding  in 
their  j)lace  the  term  “Director”  in  the 
nndesignated  piiragniph  following 
jiaragraph  (m). 

§417.7  [Amended] 

■  2(1.  .Section  41 7.7  is  iimended  hv 
removing  the  reference  to  “Assistant 
.Secretary”  and  adding  in  its  |)lace  the 
term  “Director”. 

§417.9  [Amended] 

■  27.  .Section  41 7.9  is  amemled  hy 
removing  the  reference  to  "Assistant 
.Secretary”  and  adding  in  its  place  the 
term  "Direc:tor”  in  paragraph  (c). 

§417.13  [Amended] 

■  28.  Section  417.13  is  amended  hy 
removing  the  reference  to  “Assistant 
.Secretary”  and  adding  in  its  ])lace 
"Administrative  Review  Board.” 

§417.14  [Amended] 

■  29.  Section  41 7.14(a)  and  (h)  is 
amended  hy  removing  the  references  to 
“Assistant  .Secretary”  and  adding  in 
their  ])lace  "Administrative  Review 
Board”  in  the  heading,  and  in  six  jjlaces 
in  the  tc;xt. 

§417.15  [Amended] 

■  30.  .Section  41  7.15  is  amended  hv 
removing  the  references  to  “Assistant 
.Secretary”  and  adding  in  their  ])lace 
“Administrative  Review  Board”  in  the 
heading,  and  in  one  ])lace  in  the  text. 

§417.16  [Amended] 

■  31.  .Section  417.111(a)  is  amended  hy 
removing  referenc:e  to  “Assi.stant 


.Secretary”  and  adding  in  its  ])lace 
“Administrative  Review  Board”  in  one 
place  in  the  text. 

§417.17  [Amended] 

■  32.  Section  41 7.1 7  is  amended  hy 
removing  the  reference  to  “Assistant 
.Secretary"  and  adding  in  its  place  the 
term  “Director”. 

§417.19  [Amended] 

■  33.  Section  41 7.1 9  is  amended  hv 
removing  the  reference  to  “Assi.stant 
.Secretary’s”  in  the  heading  and  the 
third  sentence  and  adding  in  its  place 
the  term  “Director’s”  and  removing 
“Assistant  .Secretary”  in  the  first 
sentence  and  adding  in  its  ])lac:e 
“Director”. 

§417.21  [Amended] 

■  34.  .Section  41 7.21  is  amended  hy 
removing  the  two  references  to 
“Assistant  .Secretary”  and  adding  in  its 
j)lace  the  term  “Director”. 

§417.23  [Amended] 

■  35.  .Section  417.23  is  amended  hy 
removing  the  reference  to  “Assistant 
.Secretary”  in  the  .section  heading  and 
the  first  sentence  and  adding  in  their 
])lace  the  term  “Direc;lor”  and  removing 
the  referenc;e  to  “Assistant  .Secretary’s” 
in  the  first  .sentence  and  adding  in  its 
])lace  “Director’s”. 

§417.24  [Amended] 

■  3(1.  .Section  41 7.24  is  amended  hy 
removing  the  references  to  “Assistant 
.Secretary”  in  the  section  heading  and 
paragraphs  (a)  and  (h)  and  adding  in 
their  place  the  term  “Director”  and 
removing  the  reference  to  “Assi.stant 
.Secretary’s”  in  the  fir.st  sentenc:e  of 
paragraph  (a)  and  adding  in  its  j)lace  the 
term  “Director’s”. 

§417.25  [Amended] 

■  37.  .Section  41 7.25  is  amended  hy 
removing  the  reference  to  “Assi.stant 
.Secretary”  and  adding  in  its  place  the 
tmin  “Director”  and  removing  the 
reference  to  “Assistant  .Sec:retary’.s”  and 
adding  in  its  jilace  the  term 
“Director’s”. 

PART  451— LABOR  ORGANIZATIONS 
AS  DEFINED  IN  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

■  38.  'I’he  authority  citation  for  Bart  451 
is  revised  to  read  as  follows: 

y\iilliorily:  .Secs.  3.  208,  401. 73  Slat.  520, 
529.  532  (29  ll.S.C.  402.  438.  481): 
.Secrelarv’s  Order  No.  03-2012.  77  l''R  (1937(1. 
Noveml)er  1(1.  2012. 
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§451.1  [Amended] 

■  39.  Section  4.51.1(c)  is  amended  l)y 
nnnoving  the  five  rehnences  to 
“Assistant  Secretary"  and  adding  in 
their  |)lace,  the  word  “Director”. 

PART  452— GENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

■  40.  The  anthoritv  citation  for  Part  4.52 
is  revised  to  read  as  follows: 

Autliority:  Secs.  401 . 402.  73  Slat.  .532. 

534  (29  U..S.(L  481, 482);  .S(K:r(!tarv’s  (Irdor 
No.  0:5-2012.  77  FR  09370.  November  10. 
2012. 

§452.1  [Amended] 

■  41 .  Section  452.1  (h)  is  amended  hv 
rmnoving  the  four  references  to 
“Assistant  .Sec:retary”  ami  adding  in 
their  place,  the  word  “Director". 

§452.6  [Amended] 

■  42.  Section  452.0  is  amended  hv 
removing  the  reference  to  “Assistant 
.Secretarv”  and  adding,  in  its  jdace.  the 
word  “Director”. 

PART  453— GENERAL  STATEMENT 
CONCERNING  THE  BONDING 
REQUIREMENTS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

■  43.  The  authority  citation  for  Part  453 
is  revi.sed  to  read  as  follows: 

Authority:  .S(!(:.  502,  73  .Slat.  530;  79  .Stal. 
888  (29  l)..S.(:.  502):  Stjcrelarv's  Order  No. 
03-2012,  77  I’K  09376.  Noveml)er  1 0,  2012. 

§453.1  [Amended] 

■  44.  Section  453.1  is  amended  by 
removing  the  reference  to  “Assistant 
Secretary”  and  adding,  in  their  jilace. 
the  word  “Director”  in  paragraph  (a) 
and  the  four  references  in  paragrajih  (h). 

Subchapter  B — Standards  of  Conduct 

PART  457— GENERAL 

■  45.  The  authority  citation  for  Part  457 
is  revised  to  read  as  follows; 

Authority:  5  11.8.0.  7120,  7134:  22  U.S.O. 
4117;  2  II..S.0.  1351(a)(1);  Socretary’s  Order 
No.  0:5-2012.  77  FR  09370,  November  10, 
2012;  .Secretary's  Order  No.  02-2012.  77  FR 
09378,  November  10,  2012. 

§457.1  [Amended] 

■  48.  Section  457.1  is  amended  hy 
removing  the  reference  to  “Assistant 
Secretary”  and  adding,  in  its  place,  the 
word  “Director". 


§457.13  [Amended] 

■  47.  .Section  457.13  is  revised  to  as 
follows: 

§457.13  Director. 

Director  iiKums  the  Director  of  the 
Office  of  Lahor-Management  .Standards, 
head  of  the  Office  of  Lahor-Management 
.Standards.^ 

^  Pursuant  to  Secretarv  of  Labor’s 
Orders  No.  02-2012,  77  FR  09378 
(November  10.  2012),  and  03-2012,  77 
FR  09370  (November  10,  2012).  the 
Diuictor  of  the  Office  of  Lahor- 
Management  .Standards  has  certain 
resjionsihilities  and  authority  for 
implementing  the  standards  of  conduct 
provisions  of  the  (i.SRA  and  the  FSA. 

■  48.  .Section  457.15  is  revised  to  read 
as  follows: 

§457.15  District  Director. 

District  Director  means  the  Director  of 
a  district  office  within  the  Office  of 
Lahor-Management  .Standards. 

■  49.  .Section  457.10  is  revised  to  ri!ad 
as  follows: 

§457.16  Chief,  DOE. 

Chief,  DDE  means  the  Ohief  of  the 
Division  of  Enforcement  within  the 
Office  of  Lahor-Management  .Standards. 

§457.19  [Amended] 

■  50.  .Sciction  457.19(c)  is  amended  hv 
removing  the  reference  to  “Assistant 
.Secretary”  and  adding,  in  its  place,  the 
word  “Director”, 

§457.20  [Amended], 

■  51.  .Section  457.20  is  amended  hy 
removing  the  referenc:e  to  “Assistant 
.Secretary”  and  adding,  in  its  jilace,  the 
word  “Director”. 

PART  458— STANDARDS  OF 
CONDUCT 

■  52.  The  authority  citation  for  Part  458 
is  revi.sed  to  read  as  follows: 

Authority:  5  U.S.C.  7105,  7111, 7120. 

7i:54;  22  U.S.C.  4107,  4111,4117;  2  U.S.C. 
i:551(a)(l);  Secretary 's  Order  No.  03-2012.  77 
I'R  ()!):570,  N()veml)(!r  10,  2012;  .Secretary’s 
Ordtir  No.  02-2012,  77  l''R  09378,  Noveiid)er 
10,  2012. 

§458.1  [Amended] 

■  53.  .Section  458.1  is  amended  hy 
removing  the  reference  to  “Assistant 
.Secretary”  and  adding,  in  its  jilace,  the 
word  “Director”. 

§458.4  [Amended] 

■  54.  .Section  458.4(c)  is  amended  hy 
removing  the  following  parenthetical 
text:  “(available  on  the  OLMS  VVeh  site 
at  h\\]r.//\\’\\’\\’. doI.gov/esa/regs/ 
coinpIiance/olins/CSnAFact  Sheet. pdf 


for  the  ])df  version  and  http:// 

WWW. dol.gov/esa/regs/compiiance/ 
ohns/eSHA  Fact.Sheet.htm  for  the  html 
version),”  and  adding  in  its  place, 
“(available  on  the  OLM.S  Web  site  at 
http://www.doI.gov/ohns.)" 

§458.35  [Amended] 

■  55.  .Section  458.35  is  amended  hy 
removing  the  reference  to  “Assi.stant 
.Secretary,”  and  adding  in  their  jilace, 
the  term  “Director”. 

§458.36  [Amended] 

■  50.  Section  458.30  is  amended  hv 
removing  the  two  r(;ferenc(;.s  to 
“A.ssistant  .Secretary.”  and  adding  in 
their  jdace,  the  term  “Director”. 

§458.59  [Amended] 

■  57.  .Section  458.59  is  amended  hy 
removing  the  two  references  to 
“A.ssistant  Secretarv.”  and  adding  in 
their  jilace.  the  term  "Director”. 

§458.64  [Amended] 

■  58.  .Section  458.04  is  amended  hy 
removing  tin;  reference  to  “Assi.stant 
.Secretary,”  and  adding  in  their  jilace. 
the  term  “Director”  in  jiaragrajih  (c). 

§458.65  [Amended] 

■  59.  .Section  458.05  is  amended  hy 
removing  the  references  to  “A.ssistant 
.Secretary.”  and  adding  in  their  jilace, 
the  term  “Director”  in  jiaragrajihs  (h) 
and  (c). 

§  458.66  [Amended] 

■  00.  .Section  458.00  is  anumded  hy 
removing  the  references  to  “A.ssistant 
.Secretary.”  and  adding  in  their  jilace, 
the  term  “Direc;tor”  in  jiaragrajih  (c). 

§458.70  [Amended] 

■  01 .  Section  458.70  is  amended  hy 
rmnoving  the  two  references  to 
“A.ssistant  Secretarv”  and  adding  in 
their  jilace.  “Administrative  Review 
Board”. 

§458.72  [Amended] 

■  02.  Section  458.72  is  amended  by 
removing  the  rehiience  to  “Assi.stant 
.Secretary"  and  adding  in  their  jilace, 
“Admini.strative  Review  Board”  in 
jiaragrajih  (h). 

§458.76  [Amended] 

■  03.  .Section  458.70  is  amended  hy 
removing  the  reference  to  “Assi.stant 
.Secretary”  and  adding  in  their  jilace, 
“Admini.strative  Review  Board”  in  the 
introductory  text. 

§458.81  [Amended] 

■  04.  .Section  458.81  is  amended  hy 
removing  the  two  referenc:es  to 
“A.ssistant  Secretarv”  and  adding  in 
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their  place,  ‘"Actininistrative  Review 
Boiird”  in  paragra|)h  (h). 

§458.82  [Amended] 

■  6.5.  .Section  458.82  is  amended  by 
removing  the  tlirix;  references  to 
"Assistant  Secretary”  anil  adding  in 
their  place.  “Administrative  Review 
Board”. 

§458.88  [Amended] 

■  66.  Section  458.88  is  amendiul  hv 
removing  the  nderences  in  the  .section 
heading  and  j)aragraphs  (h)  and  (c)  to 
"Assistant  Secretary”  and  adding  in 
their  place.  “Administrative  Review 
Board”. 

§458.90  [Amended] 

■  67.  Section  458.00  is  amended  by 
nmioving  the  reference  to  "Assi.stant 
Secretary”  and  adding  in  their  place. 
“Administrative  Review  Board”  in 
j)aragraph  (h). 

§458.91  [Amended] 

■  68.  .Section  458.01  is  revised  to  read 
as  follows: 

§458.91  Action  by  the  Administrative 
Review  Board. 

(a)  After  consideration  of  the 
Administrative  Law  judge's 
rijcommended  decision  and  order,  the 
record,  and  any  exceptions  filed,  the 
Administrative  Review  Board  shall 
i.ssne  its  decision  affirming  or  reversing 
the  Administrative  Law  )udge.  in  whole, 
or  in  part,  or  making  such  other 
disposition  of  the  matter  as  it  deems 
appropriate:  Provided,  honwar.  That 
unless  excejjtions  are  filed  which  are 
timely  and  in  accordance  with  §458.80. 
the  Administrative  Review  Board  mav, 
at  its  discretion,  adopt  without 
di.scussion  the  recommendiKl  decision 
and  order  of  the  Administrative  Law 
judge,  as  contained  in  his  recommended 
decision  and  order,  shall,  upon 
ap|)roj)riate  notice  to  the  parties, 
automatically  become  the  decision  of 
the  Administrative  Review  Board. 

(h)  Upon  finding  a  violation  of  the 
C.SRA.  F.SA  or  this  part,  the 
Administrative  Review  Board  may  order 
rixspondent  to  cease  and  desi.st  from 
such  violative  conduct  and  may  rec|uire 
the  resj)ondent  to  take  such  affirmative 
action  as  it  deems  appropriate  to 
effectuate  the  policies  of  the  (kSRA  or 
F.SA. 

(c)  Upon  finding  no  violation  of  the 
(kSRA,  FSA  or  this  part,  the 
Administrative  Review  Board  shall 
dismiss  tin;  complaint. 

■  69.  Section  458.92  is  revised  to  read 
as  follows: 


§458.92  Compliance  with  decisions  and 
orders  of  the  Administrative  Review  Board. 

When  remedial  action  is  ordered,  the 
respondent  shall  report  to  the  Director, 
within  a  specified  period,  that  the 
reipiired  remedial  action  has  hium 
effected.  When  the  Director  finds  that 
the  reijuired  remedial  action  has  not 
been  effected,  he  shall  refer  the  matter 
for  appropriate  action  to  the  FiMleral 
Labor  Relations  Authority  (in  the  case  of 
labor  organizations  coveriul  by  the 
(kSRAj.  the  Foreign  .Service  Labor 
Relations  Board  (in  the  ca.se  of  labor 
organizations  covered  by  the  F.SA),  or 
the  Board  of  Directors  of  the  Office  of 
U.ompliance  (in  the  case  of  labor 
organizations  covered  by  the 
(Congressional  Accountability  Act). 

■  70.  .Section  458.93  is  revised  to  read 
as  follows: 

§458.93  Stay  of  remedial  action. 

In  ca.ses  involving  violations  of  this 
part,  the  Administrativi!  Review  Board 
may  direct,  subject  to  such  conditions  at 
it  deems  a])])ro])riate,  that  the  remedial 
action  ordered  by  stayed. 

PART  459— MISCELLANEOUS 

■  71.  The  authority  citation  for  Fart  459 
is  revised  to  read  as  follows: 

Authi)rily:  .5  7120.  7134;  22  ll.S.C. 

4117:  2  II..S.(;.  13.51  (a)(1):  .SiMirelarv's  Oriliir 
No.  03-2012.  77  I  K  00370,  Novomhiir  10. 
2012. 

§459.1  [Amended] 

■  72.  .Section  459.1  is  amended  by 
removing  the  reference  to  “Assistant 
.Secretary,”  and  adding  in  their  jilace, 
the  word  “Director”. 

§459.4  [Amended] 

■  73.  .Section  459.4  is  amended  by 
removing  the  reference  to  “Assistant 
.Secretary,”  and  adding  in  their  place, 
tlie  word  “Director”  in  paragraph  (b). 

§459.5  [Amended] 

■  74.  .Section  459.5  is  amended  by 
removing  the  refiM’ence  to  “Assistant 
.Secretary,”  and  adding  in  their  place, 
the  word  “Director”  in  paragraph  (b). 

Subchapter  D — Notification  of 
Employee  Rights  Under  Federal  Labor 
Laws 

PART  471— OBLIGATIONS  OF 
FEDERAL  CONTRACTORS  AND 
SUBCONTRACTORS;  NOTIFICATION 
OF  EMPLOYEE  RIGHTS  UNDER 
FEDERAL  LABOR  LAWS 

■  75.  The  authority  citation  for  Fart  471 
is  revised  to  read  as  follows: 

Authority:  40  IJ..S.(;.  101  al  .sei/.;  Lxoculivo 
Order  13490,  74  I  K  0107,  February  4.  2009; 


.Secriitaiy’s  Ordin-  No.  7-2009,  74  FK  .58834, 
N()veml)er  13,  2009;  .Sei:retarv's  Order  No. 
03-2012,  77  FK  09370,  Novemlier  10,  2012. 

.Sigiuid  ill  Wasliiiiglon,  DO.  Iliis  2()tli  day  of 
November.  2012. 

|uhu  I.und, 

Diraclor.  Office  of  Ldbor-MdiKiffmcni 
SloiuUirds. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-201 2-0900] 

RIN  1625-AAOO 

Safety  Zone,  Coast  Guard  Exercise 
Area,  Hood  Canal,  Washington 

AGENCY:  Coast  (hiard,  DHS. 

ACTION:  Final  rule. 

summary:  The  U.S.  Coast  (hiard  is 
establishing  a  safety  zone  around 
ves.sels  involved  in  C.oast  (hiard  training 
exercises  in  Hood  ("anal,  WA.  Tliis  is 
nece.ssary  to  en.sure  the  safety  of  the 
maritime  public  during  tliese  exercises, 
which  involve  fast  moving  surface 
ves.sels,  smoke  machines,  |)yrotechnics, 
and  otlier  elements  which  could  create 
.safetv  concerns  for  waterway  u.sers.  This 
.safety  zone  ensures  the  safely  of  the 
maritime  public  by  ])rohibiting  any 
])er.son  or  vessel  from  entering  or 
remaining  in  the  .safety  zone  unless 
authorized  by  the  ("aptain  of  the  Fort 
(COTF)  or  a  Designated  Rejnesentative. 
DATES:  This  rule  is  effective  March  7, 
2013. 

ADDRESSES:  Documents  mentioned  in 
this  jireamble  are  part  of  docket  |USC(3- 
201 2-0900!.  To  view  documents 
mentioned  in  tliis  jireamble  as  being 
available  in  tlie  docket,  go  to  htt}):// 
\v\v\\’.rdgul(itions.j>ov,  tyjie  the  docket 
number  in  the  “.SEARCH”  box  and  click 
“.SEARCiH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  witli  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  .SE., 
Washington,  D("  20590,  between  9  a.m. 
and  5  ]).m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  iiuestions  on  this  rule,  call  or 
email  EN.S  Nathaniel  F.  Clinger, 
Waterways  Management  Division,  C.oast 
(juard  Sector  Fuget  .Sound,  U.S.  Coast 
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Guard;  telo])lu)ne  (200)  217-0040,  email 
SH(:torPii<>etSoun(i\V\VM@iisc^.nul.  If 
you  hav(5  (]uestions  on  viewing  c)r 
submitting  material  to  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  (202) 
300-0820. 

SUPPLEMENTARY  INFORMATION: 

Tallin  of  Acronyms 

DI  IS  IJ(!|)artnu!nl  of  I  loinolaiul  .Security 

f  H  I'lulcaal  Kogisler 

NORM  Notice  of  Pn)])()S(ul  Rulemaking 

A.  Regulatory  History  and  Information 

The  (ioast  (juard  published  a  NPRM, 
.Safety  Zone,  Coast  Guard  Exerci.se  Area, 
Hood  Canal,  Washington,  on  October  .O, 
2012.  The  Coast  Guard  received  zero 
comments  submitted  via  regulations.gov 
and  received  zero  recpiests  for  public 
meeting.  Howevcu',  on  Novemb(!r  4, 

2012,  pursuant  to  a  request  by  the  Port 
Gamble  S’Klallam  Tribe,  the  Coast 
Guard  held  a  consultation  meeting  with 
the  Tribe  to  discuss  this  ride.  Details  of 
that  meeting  are  contained  in  a  separate 
document  which  has  been  placed  in  the 
docket  for  this  rulemaking. 

We  akso  note  that  temjiorary  final 
rules  have  been  established  and 
|)ul)lished  for  previous  Goa.st  Guard 
exerci.ses  of  this  type  in  the  Hood  ('.anal 
on  October  28.  201 1 ,  May  08.  2012,  and 
on  .September  20,  2012.  No  negative 
comments  or  complaints  were  received 
])ertaining  to  these  rules. 

8.  Basis  and  Purpose 

The  (ioast  Guard  utilizes  the  northern 
part  of  the  Hood  Canal,  WA  to  conduct 
training  exercises.  During  these 
exerci.ses,  tactical  ves.sels  are 
maneuvering  through  the  Hood  Canal 
from  the  entrance  of  Dahob  Bav  to  Foul 
Weather  Bluff.  These  exercises  include 
fast  moving  surface  vessels,  smoke 
machines,  and  pyrotechnics.  Blank 
ammunition,  flares  and  LA.'ll  warning 
munitions  may  be  u.sed  during  these 
exerci.ses.  This  safety  zone  is  necessary 
to  ensure  the  safety  of  the  maritime 
public  and  vessels  particijiating  in  the.se 
exercises.  It  ])revents  collisions  between 
ves.sels  in  the  exerci.se  and  the  maritime 
public  by  keejiing  the  maritime  jniblic 
a  .safe  distance  away  from  jiotentially 
.startling  or  disorienting  smoke,  bright 
flashes,  and  loud  noises. 

(k  Discussion  of  Comments,  Changes 
and  the  Final  Rule 

file  safety  zone  established  by  this 
rule  ju’ohibits  any  jierson  or  vessel  from 
entering  or  remaining  within  .'iOO  vards 
of  any  vessel  involved  in  Coast  (hiard 
training  exercises  in  the  northern  area  of 
Hood  Cianal,  WA.  Members  of  the 


maritime  public  will  he  able  to  identify 
]iartici])ating  ve.ssels  as  those  flying  the 
Goa.st  (Juard  Ensign.  The  (JO'I’P  may  akso 
he  a.ssisted  in  the  enforcement  of  the 
zone  by  other  federal,  state,  or  local 
agencies.  Notification  may  also  include 
but  is  not  limited  to.  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 

We  did  not  receive  any  jnihlic 
comments  or  reipiests  for  public 
meetings  during  the  comment  period. 
However,  the  (Joast  (Jnard  did  meet 
with  the  Port  (Jamhle  .S’Klallam  Tribe  at 
their  reijuest.  In  response  to  the  i.ssues 
rai.sed  at  that  meeting,  the  ("oast  (Juard 
is  increasing  the  notification  jieriod  for 
enforcement  of  the  rule  from  10  days  to 
4.5  days.  Additionally,  in  order  to  clarify 
certain  aspects  of  the  rule,  the  Goa.st 
(Juard  has  added  .some  definitions  to  the 
regulatory  text. 

D.  Regulatory  Analyses 

We  developed  this  ride  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
ba.sed  on  these  statutes  and  executive 
orders. 

1.  lU^giildtory  Planning  and  liaviaw 

'I’liis  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  128(i(j.  Regulatorv 
Planning  and  Review,  as  snjipiemented 
by  Executive  Order  135li3,  Improving 
Regulation  and  Regulatorv  Review,  and 
does  not  re(]uire  an  a.ssessment  of 
potential  costs  and  benefits  under 
section  0(a)(3)  of  Executive  Order  12800 
or  under  section  1  of  Executive  Order 
13503.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  tho.se 
Orders.  The  Coast  (Juard  bases  this 
finding  on  the  fact  that  the  safety  zone 
will  be  in  place  for  a  limited  period  of 
time  and  ve.ssel  traffic  will  be  able  to 
transit  around  the  safety  zone.  Maritime 
traffic  may  also  request  j^ermission  to 
transit  through  the  zone  from  the  (JOTP, 
Puget  .Sound  or  a  Designated 
Representative. 

2.  Impact  on  Snicdl  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(REA),  5  IJ..S.(J.  001-012,  as  amended, 
reijuires  federal  agencies  to  consider  the 
potential  inqiact  of  regulations  on  .small 
entities  during  rulemaking.  The  term 
“small  entities”  comjirises  small 
businesses,  not-for-profit  organizations 
that  are  indejiendently  owned  and 
ojierated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50. 000. 
The  (Joast  (Juard  received  zero 
comments  from  the  .Small  Business 
Administration  on  this  rule.  The  Coa.st 
Guard  certifies  under  5  U.S.C.  605(h) 


that  this  ride  will  not  have  a  significant 
economic  impact  on  a  substantial 
nnmher  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
ves.sels  intending  to  operate  in  the 
waters  covered  by  the  safety  zone  while 
it  is  in  effect.  This  rule  would  not  have 
a  significant  economic  imjiact  on  a 
substantial  number  of  small  entities 
becan.se  the  .safety  zone  would  be  in 
place  for  limited  periods  of  time  and 
maritime  traffic  would  still  he  able  to 
transit  around  the  .safety  zone.  Maritime 
traffic  may  also  request  ])ermission  to 
transit  through  the  zone  from  the  (J(3TP, 
Puget  .Sound  or  a  Designated 
Repre.sentative. 

If  yon  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
ipialifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  .Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  hnsiness, 
organization,  or  governmental 
jurisdiction  and  yon  have  (|nestions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  per.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

.Small  businesses  may  send  comments 
on  the  actions  of  Federal  einjiloyees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  .Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Omhudsman  evaluates  these  actions 
anmiallv  and  rates  each  agency’s 
resjionsivene.ss  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coa.st  (Jnard.  call  1- 
888-RE(J-FAlR  (1-888-734-3247).  The 
Coa.st  (Jnard  will  not  retaliate  against 
small  entities  that  question  or  comjilain 
about  this  rule  or  any  poliev  or  action 
of  the  (Joast  (Jnard. 

4.  Collection  oj  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Pajierwork  Reduction  Act  of  1995  (44 
U..S.C.  3501-3520). 
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5.  Fudenilism 

A  rule  has  implications  for  federalism 
under  KxtMailive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  .States,  on  the  relationshi]) 
Ixitween  the  national  government  and 
the  .States,  or  on  the  distribution  of 
power  and  resjionsihilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federali.sm. 

a.  Protest  Activities 
The  ('.oast  Ouard  respects  the  First 
Amendment  rights  of  protesters. 
I’rotesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
me.ssage  can  he  received  without 
jeopardizing  the  safety  or  security  of 
people.  |)laces  or  vessels. 

7.  Vnlunded  Mandates  liefonn  Act 
The  Unfunded  Mandates  Reform  Act 
of  1‘)?).5  (2  II..S.C.  1. '531-1  .')38)  reipiires 
Federal  agencies  to  assess  the  effects  of 
their  disi;ret ionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  exjienditure  liy  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  hv  the  private  .sector  of 
.SlOtl.OOO.OlKI  (adjusted  for  inflation)  or 
more  in  anv  one  vear.  Though  this  rule 
will  not  result  in  such  an  (ixpenditure, 
we  do  discuss  the  effects  of  this  rule 
(ilsewhiire  in  this  iireamhle. 

H.  Takin}>  of  Private  Property 

'I’liis  rule  will  not  cause  a  taking  of 
jirivate  projierty  or  otherwi.se  have 
taking  inijilications  under  Fxiicutive 
Order  12(530.  CJovernmental  Actions  and 
Interference  with  (.onstitutionally 
Protected  Froiierty  Rights. 

f).  (Jivil  Justice  Reform 

This  rule  meets  applicable  standards 
in  .sections  3(a)  and  3(h)(2)  of  Fxecutive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
amhiguity.  and  reduce  burden. 

10.  Protection  of  children 

We  have  analyzed  this  rule  under 
Fxecutive  Order  1304.').  Protection  of 
(3nldren  from  Fnvironmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
hiialth  or  risk  to  .safety  that  may 
disproportionately  affect  children. 

11.  Indian  Trilxd  Governments 

This  rule  does  not  have  tribal 
implications  under  Fxecutive  Order 
1317.').  (kmsultation  and  ('.oordination 
with  Indian  Tribal  Covernments. 


because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  between  the 
Federal  CJovernment  and  Indian  tribes, 
or  on  the  di.stribution  of  power  and 
responsibilities  between  the  Federal 
(Government  and  Indian  tribes. 

However,  we  note  that  the  (Goast  (Guard 
did  consult  with  the  Port  (Gamble 
.S'Klallam  Tribe  at  their  reiiuest  during 
the  rulemaking  j)rocess.  and  considered 
their  inj)ut  when  devising  this  final 
rule. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Fxecutive  Order 
13211.  Actions  (Goncerning  Regulations 
That  .Significantly  Affect  Fnergy  .Supj)ly. 
Di.stril)ution.  or  Use. 

13.  Technical  Standards 

This  rule  does  not  u.se  technical 
standards,  'rherefore.  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Security 
Management  Directive  023-01  and 
CGommandant  Instruction  Ml (54  7.'). ID. 
which  guide  theUoa.st  (Guard  in 
complying  with  the  National 
Fnvironmental  Policy  Act  of  19(59 
(NFPA)(42  U.S.fG.  4321-437011.  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  safety  zone.  This  rule 
is  categorically  excluded  from  further 
review  under  paragra])h  34(g)  of  Figure 
2-1  of  the  (Gommandant  Instruction.  An 
environmental  analysis  checklist 
su])|)orting  this  determination  and  a 
(Gategorical  Fxclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this  rule. 

List  of  Subjects  in  33  (GFR  Part  1(5.'5 

Harbors,  Marine  .safety.  Navigation 
(water).  Reporting  and  record  keeping 
reijuirements,  .Security  measures. 
Waterways. 

For  the  rea.sons  discus.seii  in  the 
preamble,  the  (Goast  (Guard  amends  33 
(GFR  Part  Ki.*).  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  1(5.') 
continues  to  read  as  follows: 


Authority:  33  l)..S.(G.  122(5.  1231;  4(5  ll..S.(G. 
(Gliaptor  701. 330(5.  3703;  .'50  IJ..S.(:.  101.  lO.”); 
33  (GI  R  l.().'5-l,  (5.04-1.  (5. ()4-(5.  1(50..'5;  Pul).  L. 
107-205.  11(5  .Slat.  20(54;  13(!j)arlinont  of 
llomoland  .Socurily  Dologalion  No.  0170.1. 

■  2.  Add  4}  1(5.'). 1339  to  read  as  follows; 

§165.1339  Safety  Zone;  Coast  Guard 
Exercise  Area,  Hood  Canal,  Washington. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  encom])as.sed 
within  .')()()  yards  of  any  ves.sel  that  is 
involved  in  a  (Goast  (Guard  training 
exerci.se  while  such  vessel  is  transiting 
Hood  CGanal.  WA  between  Foul  Weather 
Hluff  and  the  entrance  to  Daboh  Bay. 
Vessels  involved  will  he  various  sizes 
and  can  be  identified  as  those  flying  the 
(Goast  (Guard  Ensign. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  33  (GFR  Part 
1(5.').  .Subpart  CG,  no  person  may  enter  or 
remain  in  the  .safety  zone  created  in  this 
rule  unle.ss  authorized  by  the  Captain  of 
the  Port  or  a  Designated  Rejiresentative. 
.See  33  (GFR  Part  1(55,  .Subjiart  (G,  for 
additional  information  and 
recjuirements.  Vessel  o|)erators  wishing 
to  enter  the  zone  during  the 
enforcement  period  must  nupiest 
permission  for  entry  by  contacting  the 
on-.scene  patrol  commander  on  VHF 
channel  13  or  1(5,  or  the  .Sector  Puget 
.Sound  Joint  Haibor  Ojierations  (Genter  at 
(20(5)  217-(5()()1. 

(c)  Definition.  Training  exercises  are 
defined  as  full  scale  exercises  that  are 
significant  in  nature  and  involve 
multiple  units  and  vessels.  This  safety 
zone  will  not  be  utilized  by  ojierations 
and  training  which  is  conducted  daily 
or  is  routine  in  nature. 

(d)  Enforcement  period.  The  safety 
zone  de.scribed  in  iiaragraph  (a)  of  this 
.section  would  be  enforced  by  the 
(Gaptain  of  the  Port  only  u])on  notice. 
Notice  of  enforcement  by  the  (Gaptain  of 
the  Port  will  be  provided  45  days  ])rior 
to  execution  of  the  exercise  by  all 
appropriate  means,  in  accordance  with 
33  (GFR  1  (55.7(a).  .Such  means  will 
include  ])ublication  in  the  Federal 
Register,  and  may  also  include 
Broadcast  Notice  to  Mariners.  Local 
Notice  to  Mariners,  or  both. 

Dated;  Jnmnny  22.  2013. 

S.).  Ferguson, 

Capldin.  I'.S.  Coast  Guard.  Captain  of  the 
Port.  Paget  Sound. 

IFK  Doi:.  2(n:5-()24:n  Filed  2-4-i:i;  8:4.5  aii)| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  Nos.  13-24  and  03-123;  FCC 
13-13] 

Misuse  of  Internet  Protocol  (IP) 
Captioned  Telephone  Service; 
Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities 

AGENCY:  Fculeral  (^oininuniciilions 
('oinnii.ssion. 

ACTION:  Final  rule:  interpretation. 

SUMMARY:  In  tliis  docninent.  tlie 
Connni.ssion  adopts  a  final  interpretive 
rule  modification  to  clarify  its 
Telecommunications  Relay  Service 
(TRS)  payment  rule  to  explicitly  jirovide 
that  the  Interstate  TRS  Fund  (Fund  or 
'I'RS  Fund)  administrator  shall  not  he 
obligated  to  pay  any  recpiest  for 
compensation  until  it  has  been 
established  as  com])en.sal)le.  TIk; 
(’.ommi.ssion’s  action  is  intended 
pre.serve  the  integrity  and  viability  of 
the  TRS  Fund  by  ensuring  that 
obligations  are  not  incurred  prior  to  the 
Fund  administrator  or  the;  (iommission 
has  determined  that  re(|uests  for 
|)avment  are  compen.sable.  Because  this 
is  an  interjjretive  rule  mollification,  it  is 
not  subject  to  notice  and  comment 
procedures. 

DATES:  Fffective  March  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Eliot 
(Ireenwald,  Cionsumm'  and 
(iovernmental  Affairs  Bureau,  Di.sahility 
Rights  Office,  at  (202)  418-2235  or 
email  Eliot. Gwemvald® fee. gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
snmmarv  of  the  Commission’s  Order, 
document  FCC  13-13,  adojjted  on 
January  24,  2013  and  released  on 
January  25,  2013,  in  CC  Docket  Nos.  13- 
24  and  03-123.  In  document  FCC  13-13, 
the  Commission  also  adopted  an  Interim 
Rule  and  a  Notice  of  Frojjosed 
Rulemaking,  each  of  which  is 
summarized  in  a  se])arate  Federal 
Register  j)uhlication.  The  full  text  of 
document  FCC  1.3-13  will  he  available 
for  ])ul)lic  inspection  and  cojjying  via 
ECFS,  and  during  regular  business 
hours  at  the  FCC  Reference  Information 
Center,  Portals  11,  445  12th  Street  SVV., 
Room  CY— A257,  Washington,  DC  20554. 
It  also  may  he  |)urchased  from  the 
Commi.ssion’s  duplicating  contractor. 
Best  Co])y  and  Printing,  Inc.,  Portals  11, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  tele])hone:  (800) 
378-3100,  fax:  (202)  488-5503,  or 
Internet:  www.hepiweb.eoin.  Document 


FCC  13-13  can  akso  he  downloaded  in 
Word  or  Portable  Document  Format 
(PDF)  at  http://\v\\’\v.fee.gov/egh/dro/ 
trs.htnilttorders.  To  reipie.st  materials  in 
accessible  formats  for  |)eople  with 
disabilities  (Braille,  large  print, 
electronic  files,  audio  format),  send  an 
email  to  fee5()4@fee.gov  ov  enW  the 
Consumer  and  Covernmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  ('I’TY). 

Final  Paperwork  Reduction  Act  of  1995 
Analysis 

Document  FCC  13-13,  final  rule,  does 
not  contain  new  or  modified 
information  collection  re(|uirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (PRA),  Public  Law  104—13.  In 
addition,  therefore,  it  does  not  contain 
any  new  or  modified  information 
collection  burden  for  small  business 
concerns  with  fewer  than  25  emplovees, 
])nrsuant  to  the  Small  Business 
Pajjerwork  Relief  Act  of  2002,  Public 
Law  107-198,  see  44  U.S.C.  3.500(c)(4). 

Synopsis 

1.  In  document  FCC  13-13.  the 
Commission  reminds  'I’RS  providers 
that,  under  existing  law.  thev  are  not 
entithul  to  collect  payment  from  the 
TR.S  Fund  for  service  that  does  not 
constitute  com])(m.sable  TRS  under  the 
statute  and  onr  rules.  I’RS  is  defimul  as 
“telephone  transmission  services  that 
provide  the  ability  for  an  individual 
who  is  deaf,  hard  of  hearing,  deaf-blind, 
or  who  has  a  speech  disability  to  engage 
in  communication  by  wire  or  radio  with 
one  or  more  individuals,  in  a  manner 
that  is  functionally  e(|nivalent  to  the 
ability  of  a  hearing  individual  who  does 
not  have  a  sj)eech  disability  to 
communicate  using  voice 
communication  siirvices  by  wire  or 
radio.”  47  U.S.C.  225(a)(3).  Payments  to 
TRS  providers  are  based  on  total 
monthly  TR.S  minutes  of  use. 
§§(i4.H()l(a)(21),  (i4.(i04(c)(5)(iii)(E)  of 
the  Commi.ssion’s  rules.  See  (dso  Piihlix 
Network  Covp.;  Cii.'itonier  Attendants, 
LLC:  Hevenne  (Controls  (Jorp.;  Revenue 
(Controls  Corp.;  SignTel,  Ine.;  and  Eoens 
Group,  LEG,  Order  to  Show  Cause  and 
Notice  of  ()]jportnnitv  for  Hearing,  17 
1-CC  Red  11487,  114‘j5.  paragraph  19 
(2002)  (Publix). 

2.  Thus,  service  to  a  u.ser  who  is  not 
“deaf,  hard  of  hearing,  deaf-blind,  or 
who  [does  not  have)  a  sjieech 
disability,”  or  service  that  otherwise 
does  not  meet  the  reijuirements  in  the 
Commission’s  rules  and  orders,  does  not 
(jualify  for  reimbnr.sement  from  the  'I’RS 
Fund.  Therefore,  the  Commission  may, 
for  exam])le.  reqne.st  ])roviders  to  submit 
to  the  Commission  a  de.scription  of  the 
reasonable  jjractices  they  are  using  to 


ensure  that  they  are  not  requesting 
payment  from  the  'I’RS  Fund  for  siirvice 
that  does  not  constitute  compensable 
'I’R.S.  Providers  who.se  submissions  do 
not  adeipiately  e.stablish  that  they  are 
reijnesting  compensation  only  for 
service  to  eligible  users  may  he  denied 
compensation  for  IP  C'l’S  minutes. 

3.  To  address  any  possible  ambignitv 
in  the  Commi.ssion’s  exi.sting  rules  as  to 
when  I’RS  ])roviders  are  entitled  to 
compensation,  the  Commission  amends 
§  (i4.(i()4(c)(5)(iii)(E)  of  its  rules 
(governing  payments  to  'I’R.S  providers) 
to  clarify  that  the  Fund  administrator 
shall  not  hi;  obligated  to  pay  any  re(]uest 
for  compensation  until  it  has  been 
established  as  compen.sable.  A  reijnest 
will  he  establi.shed  as  compen.sable  only 
after  the  administrator  or  the 
Connni.ssion  determines  that  the 
provider  has  met  its  burden  to 
demonstrate  that  the  claim  is  properly 
compensable  under  these  rules  and  the 
procedures  established  by  the 
administrator  in  consultation  with  the 
Commi.ssion.  'Fhe  Connni.ssion  clarifies 
that  any  reejnest  for  compensation  for 
which  payment  has  been  suspended  or 
withheld  in  accordance  with  47  CFR 
(i4.()()4(c)(5)(iii)(L)  will  not  he 
considered  compensable  until  the 
administrator,  in  consultation  with  the 
Commission,  or  the  Commission  on  its 
own  makes  a  final  determination  that 
the  re(|ne.st  is  compensable  in 
accordance  with  that  provision.  Becau.se 
this  revision  to  §84. 904  of  the 
Commi.ssion’s  rules  does  not  impo.se 
new  substantive  rides  but  rather 
clarifies  existing  rules,  it  con.stitutes  an 
interpretive  rule  for  which  the 
Commission  need  not  provide  prior 
notice  and  obtain  public  comment.  See 
5  U.S.C.  553(h)(A).  See  (dso  Svneor 
Intern.  Gorp.  v.  Sbalala,  127  F.3il  90,  94 
(DC  Cir.  1997)  (“an  interpretive  rule  can 
construe  an  agency’s  substantive 
regulation  as  well  as  a  statute”). 

Final  Regulatory  Flexibility  Analysis 

4.  'I’he  Regulatory  Flexibility  Act 
(RFA),  5  IL.S.C.  803,  requires  that  an 
agency  prepare  a  riignlatory  flexibility 
analysis  for  notice-and-comment 
rulemaking  jiroceedings,  unle.ss  the 
agency  certifies  that  “the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.”  5  U.S.C. 
805(1)).  'Fhe  RFA  generallv  defines 
“small  entity”  as  having  the  same 
meaning  as  the  terms  “small  business.” 
“small  organization,”  and  “small 
governmental  juri.sdiction.”  5  U.S.C. 
801(8).  In  addition,  the  term  “small 
business”  has  the  .same  meaning  as  the 
term  “small  business  concern”  under 
the  Small  Business  Act.  5  U.S.C.  801(3). 
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A  “small  business  concern”  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation:  and  (3)  satisfies  any 
additional  criteria  estahlished  hv  the 
Small  Business  Administration  (SBA). 

15  D.S.C.  r)32. 

5.  In  document  FQ]  13-1.3,  to 
|)re.serve  the  integrity  and  viability  of 
the  TR.S  Fund  by  ensuring  that 
obligations  are  not  incurred  ])rior  to  the 
Fund  administrator  or  the  Commission 
has  determined  that  retpiests  for 
payment  are  comj)ensahle.  the 
Commission  ado])ts  a  final  rule 
amending  §  fi4.(j04(c)(5)(iii)(K)  of  its 
rules  (governing  paynunits  to  'I'RS 
providers)  to  clarify  that  the  TRS  Fund 
administrator  shall  not  he  obligated  to 
pay  any  request  for  compensation  until 
it  has  been  estahlishetl  as  compensable. 
As  a  result,  a  request  will  he  estahlished 
as  compensable  onlv  after  the 
administrator  or  the  Commission 
iletermines  that  the  provider  has  met  its 
burden  to  demonstrate  that  the  claim  is 
proj)erly  comj)en.sahle  under  the  rules 
and  the  j)rocedure.s  established  by  the 
admini.strator  in  consultation  with  the 
Commi.ssion.  Ih:cau.se  this  revision  to 
§(i4.(i()4  of  the  (^ommi.ssion’s  rules  does 
not  impose  new  suh.slantive  rules  hut 
rather  clarifies  existing  rules,  it 
constitutes  an  interpretive  rule  for 
which  the  (Commission  need  not 
provide  prior  notice  and  obtain  public 
c;omment.  See  3  U.S.C.  533(h)(A).  .See 
also  Svncor  Intf^rn.  (Jorf).  v.  Shalald.  127 
F.3d  no.  94  (IX;  Cir.  1997)  (“an 
interjjretive  rule  can  construe  an 
agency’s  substantive  regulation  as  well 
as  a  statute"). 

0.  With  regard  to  the  criterion  of  the 
(x:onomic  impact  of  document  FCXC 13- 
13.  the  (Commission  concludes  that  IF 
(CTS  providers  fit  within  the  business 
classification  of  Wired 
Telecommunications  (Carriers.  .See 
NAICS  (Code  317110  (2007).  The  closest 
applicable  size  standard  under  the  .SBA 
rules  is  for  Wired  Telecommunications 
(Cfirriers.  for  which  the  small  business 
.size  standard  is  all  such  firms  having 
1.300  or  few(;r  emplovees.  13  (CFR 
121.201.  NAI(C.S(Code  317110  (2007). 
(Collectively,  there  are  four  IF  (CT.S 
providers  that  are  authorized  by  the 
(Commission  to  offer  lhe.se  serviccis. 

Only  OIK!  of  the.se  entities  is  a  small 
business  under  the  .SBA  size  .standard. 
Thercifore,  the  interim  rules  would  not 
have  a  significant  economic  impact  on 
a  .suh.stantial  numh(!r  of  small  entities. 

7.  The  (Commi.ssion  therefore  t;ertifie.s, 
|)ur.suant  to  the  RFA.  that  the  interim 
rules  adopted  in  document  F(C(C  13-13 
will  not  have  a  .significant  economic 
inqiact  on  a  suh.stantial  number  of  small 
(mtities.  The  (Commis.sion  will  .send  a 


copy  of  document  F(C(C  13-13,  including 
a  copy  of  the  RFA  certification,  to  the 
(Chief  (Counsel  for  Advocacy  of  the  .SBA. 

(Congressional  Review  Act 

8.  The  (Commission  will  .send  a  copy 
of  document  Ff  CtC  13-13  in  a  niport  to 
he  sent  to  (Congniss  and  the  (Covernnunit 
Aci;ountat)ilitv  Office  pursuant  to  the 
(Congressional  Review  Act.  3  IJ..S.(C. 

801  (a)(1)(A). 

Ordering  (Clauses 

9.  Fursuant  to  .sections  1. 2.  4(i)  and 
(j)  and  223  of  the  (Communications  Act 
of  1934.  as  amended.  47  U.S.fC.  131.  132. 
134(i)  and  (j)  and  225,  document  F(C(C 
13-13  is  hereby  adopted. 

List  of  Subjects  in  47  (CFR  Part  84 

Individuals  with  ilisahilities, 
I'eleconnnunications. 

(Coinnuinicalioiis  (Coinnii.ssion. 
Marlene  11.  Doiicli, 

Secretary. 

Final  Rule  (Changes 

For  the  reasons  discii.ssed  in  the 
preamble,  the  Federal  (Communications 
(Commission  amends  47  (CFR  |)art  84  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1.  Tlu!  authoritv  citation  to  ])art  84 
continues  to  read  as  follows: 

Authority:  47  U..S.(:.  1.34.  2-'i4(k); 
4()3(1)){2){H).  (c).  I'lil).  L.  104-104.  110  .Slat. 

.38.  Interpret  or  ap|)lv  47  II..S.(C.  201. 218.  222. 
223.  228.  227.  228.  2.34(k).  818,  820.  and  IIk; 
Middle  (Class  Tax  Keliel  and  |ol)  (Creation  Act 
oi  2012.  Fill).  L.  112-9().  unless  ollujrwise 
noted. 

■  2.  Amend  §  84.804  hv  revising 
jiaragraph  (c)(3)(iii)(E)  to  read  as 
follows: 

§64.604  Mandatory  minimum  standards. 

***** 

(c)  *  *  * 

(3)  *  *  * 

(iii)  *  *  * 

(F)  Pavments  to  TIIS  providers.  (1) 
TR.S  Fund  payments  shall  hi!  distributed 
to  TR.S  providers  based  on  formulas 
approved  or  modified  hv  the 
(Commission.  The  admini.strator  shall 
file  sch(!dules  of  payment  formulas  with 
the  (Commission.  .Such  formulas  .shall  hi! 
designed  to  compen.sate  'I’R.S  providers 
for  reasonable  costs  of  |)roviding 
interstate  TR.S,  and  shall  he  subject  to 
(Commis.sion  approval.  .Such  formulas 
shall  he  based  on  total  monthly 
interstate  TR.S  minutes  of  use.  The 
formulas  should  ap])ro])riately 
comjien.sale  inter.state  providers  for  the 
provision  of  TR.S,  whether  intrastate  or 
interstate. 


[2]  TR.S  minutes  of  use  for  purposes 
of  interstate  cost  recovery  under  the 
TR.S  Fund  are  defined  as  the  minutes  of 
use  for  completed  inter.state  TR.S  c.alls 
])laced  through  the  TR.S  center 
beginning  after  call  .set-iq)  and 
concluding  after  the  last  message  call 
unit. 

(.7)  In  addition  to  the  data  required 
under  ])aragra])h  (c)(3)(iii)((C)  of  this 
section,  all  TR.S  providers,  inc.luding 
providers  who  are  not  interexcliange 
carriers,  local  exchange  carriers,  or 
certified  state  relay  providers,  must 
submit  reports  of  interstate  TR.S  minutes 
of  use  to  the  administrator  in  order  to 
receive  payments. 

(4)  The  administrator  shall  e.stahlish 
procedures  to  verify  jiayment  claims, 
and  may  susjiend  or  delay  payments  to 
a  TR.S  provider  if  the  TR.S  jjrovider  fails 
to  provide  adequate  verification  of 
payment  upon  reasonable  request,  or  if 
directed  by  the  (Commi.ssion  to  do  so. 
The  TR.S  Fund  administrator  shall  make 
payments  only  to  eligible  TR.S  jiroviders 
operating  jmrsuant  to  the  mandatorv 
minimum  standards  as  required  in  this 
.section,  and  after  dishur.sements  to  the 
administrator  for  reasonable  exjienses 
incurred  by  it  in  connection  with  TR.S 
k’niid  administration.  TR.S  providers 
receiving  payments  shall  file  a  form 
pre.scrihed  by  the  admini.strator.  The 
admini.strator  shall  fashion  a  form  that 
is  consistent  with  47  (CFR  parts  32  and 
38  procedures  reasonahlv  tailored  to 
meet  the  needs  of 'I’R.S  jnoviders. 

(.3)  The  (Commission  shall  have 
authority  to  audit  providers  and  have 
access  to  all  data,  including  carrier 
specific  data,  collected  hy  the  fund 
admini.strator.  The  fund  administrator 
.shall  have  authority  to  audit  TR.S 
providers  reporting  data  to  the 
administrator. 

(6’)  The  administrator  shall  not  he 
obligated  to  ])ay  any  reijuest  for 
compensation  until  it  has  been 
established  as  comj)ensahle.  A  request 
shall  he  established  as  compensable 
only  after  the  adininistralor,  in 
consultation  with  the  (Commission,  or 
the  (Commis.sion  determines  that  the 
jirovider  has  met  its  burden  to 
demonstrate  that  the  claim  is 
conqiensahle  under  applicable 
(Commission  rules  and  the  ])rocedures 
estahlished  by  the  administrator.  Anv 
request  for  conqiensation  for  which 
payment  has  been  snsjmnded  or 
withheld  in  accordance  with  paragraph 
(c)(3)(iii)(L)  of  this  section  shall  not  be 
established  as  compensable  until  the 
administrator,  in  consultation  with  the 
(Commi.ssion,  or  the  (Commission 
determines  that  the  reque.st  is 
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coiiipensaljle  in  accordance  with 
])aragra])h  (c)(.'5)(iii)(L)(4)  of  this  section. 
***** 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  Nos.  13-24  and  03-123;  FCC 
13-13] 

Misuse  of  Internet  Protocol  (IP) 
Captioned  Telephone  Service; 
Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities 

agency:  Federal  Coinnuinications 
Coinini.ssion. 

ACTION:  Interim  rule. 

SUMMARY:  In  this  docinnent,  the 
Commission  adojits  interim  rules 
jirohihiting  all  referrals  for  rewards 
programs  (as  desta  ihed  in  the  syno])sis 
lielow)  and  any  other  form  of  direct  or 
indirect  inducements,  financial  or 
otherwi.se,  to  suhscrihe  to  or  use.  or 
encourage  siihscription  to  or  use  of. 
Internet  Protocol  Cajitioned  'felephone 
Service  (IP  (iTS);  re(|iiiring  each  IP  (]TS 
provider,  as  a  precondition  to  providing 
.service  to  new  IP  CTS  users,  to  register 
each  new  IP  CT.S  user,  to  obtain  from 
the  user,  as  jiart  of  the  registration 
jiroce.ss,  self-certification  that  the  user 
has  a  hearing  loss  that  necessitates  IP 
CTS  to  communicate  in  a  manner  that 
is  functionally  equivalent  to 
communication  hy  conventional  voice 
telephone  icsers,  and  where  the 
consumer  accepts  IP  (iTS  e(jui]mient  at 
a  i)ric:e  below  from  any  source  other 
than  a  governmental  jirogram,  to  also 
obtain  from  the  user  a  certification  from 
an  independent,  third  jiarty  professional 
attesting  to  the  .same;  and  recpiiring  IP 
(]TS  jiroviders  to  ensure  that  eijuijmient 
and  software  used  in  c:onjnnction  with 
their  service  have  a  default  .setting  of 
cajjtions  off  at  the  beginning  of  each 
call,  .so  that  the  consumer  must  take  an 
affirmative  stej)  to  turn  on  the  captions 
each  time  the  consimier  wishes  to  use 
IP  CT.S.  The  Commi.ssion’s  action  is 
intended  to  address  certain  jiractices 
related  to  the  jirovision  and  marketing 
of  IP  CT.S  that  ajiiiear  to  he  contributing 
to  a  recent  and  dramatii;  spike  in 
reimbursement  reijuests  to  the  Interstate 
Telecommnnications  Relay  Service 
rhmd  (TRS  Fund  or  Fund),  of  sufficient 
magnitude  to  constitute  a  serious  threat 
to  the  Fund  if  not  promptly  and 
decisivelv  addre.ssed. 


DATES:  Effective  Februarv  .'r,  2013, 
excejit  the  amendments  to 
§  04.()04(c)(l())  of  the  Commission’s 
rules  which  is  effective  March  7.  2013. 
and  04.(i04(c)(9)  of  the  (Commission’s 
rules  which  contain  new  information 
collection  requirements  that  have  not 
been  approved  by  the  Office  of 
Management  ami  Budget  (OMB).  This 
amendment  will  become  effective  upon 
puhlic:ation  in  the  Federal  Register  of  a 
notice  announcing  the  approval  of  such 
reciuirements  hy  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  lOO.'j.  The 
Commission  will  publish  a  sej)arate 
document  in  the  Federal  Register 
announcing  the  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Eliot 
Creenwald,  Consumer  and 
Covernmental  Affairs  Bureau,  Disability 
Rights  Office,  at  (202)  418-223.'i  or 
(iinail  Eliot. Cjrefin\\’aI(1@fcc.<’ov.  For 
additional  information  concerning  the 
PRA  information  collection 
reciuirements  contained  in  document 
F("(i  13-13,  contact  (iathy  Williams  at 
(202)  418-2918,  or  email: 
(Aithv.\VilIi(iins@f(:(:.^ov  and 
PHA@fc(:.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commi.ssion’s  Order, 
document  F(iC  13-13,  adopted  on 
lanuarv  24,  2013  and  relea.sed  on 
lanuarv  2.1,  2013,  in  C,C  Docket  Nos.  13- 
24  and  03-123.  In  document  FCC.  13-13, 
the  Ciommission  also  adoi)ted  a  Final 
Rule  and  a  Notice  of  Propo.sed 
Rulemaking,  each  of  which  is 
summarized  in  a  sejjarate  Federal 
Register  publication.  The  full  text  of 
document  FC"C  13-13  will  he  available 
for  i)uhlic  ins])ection  and  copying  via 
EC'FS,  and  during  rcigular  hnsine.ss 
hours  at  the  FCXi  Reference  Information 
Cienter,  Portals  II.  44,1  12th  Street  SW., 
Room  CY-A217,  Washington,  DC  20114. 
It  also  may  he  purchascnl  from  the 
(Commission’s  diqclicating  contractor, 
Be.st  Copy  and  Printing,  Inc.,  Portals  11. 
441  12th  .Strecct  SW.,  Room  (CY-B402, 
Washington,  DC  20114.  telejchone:  (800) 
378-3100,  fax:  (202)  488-1103,  or 
Internet:  w’w’w.bcjiiwoh.coin.  Document 
FCC  13-13  can  akso  he  downloaded  in 
Word  or  Portable  Document  Format 
(PDl’)  at  htlp://i\'i\’\v.  fc(:.gov/(:gb/dro/ 
trs.btiuWordnrs.  To  recjue.st  materials  in 
accessible  formats  for  people  with 
disabilities  (Braille,  large  print, 
electronic  files,  audio  format),  send  an 
email  to  fccri()4@f(:c.gov  or  call  the 
(Consumer  and  Covernmental  Affairs 
Bureau  at  202-418-0130  (voice).  202- 
418-0432  (TTY). 


Final  Paperwork  Reduction  Act  of  1995 
Analysis 

Document  F(C(C  13-13  contains  new 
information  collection  rixjuirements. 

The  (Coinini.ssion.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  will  invite  the  general  jmhlic 
to  comment  on  the  information 
collection  re{|uirement.s  contained  in 
document  F(C(C  13-13  as  recjuired  by  the 
PRA  of  1991,  Public  Law  104-13  in  a 
.separate  notice  that  will  be  published  in 
the  Federal  Register.  In  addition, 
pursuant  to  the  .Small  Business 
I’aperwork  Relief  Act  of  2002,  Public 
Law  107-198.  44  U.S.C.  3100(c)(4),  the 
(Commission  .seeks  spet:ific  comment  on 
how  the  Commission  might  further 
reduce  the  information  collection 
burden  for  small  business  concerns  with 
fewer  than  21  employees.  In  this  pre.sent 
document,  the  Coinini.ssion  has  a.sse.ssed 
the  effects  of  imjiosing  various 
reipiirements  on  IP  (C'f.S  providers  and 
on  c:on.sumer.s  of  IP  CT.S.  The 
(Commission  recognizes  that  these 
recpiirements  are  net:es.sarv  to  detect  and 
prevent  ahu.se  and  waste  in  the  IP  CT.S 
program.  'I’lie  (Commission  takes  these 
actions  to  ensure  the  sustainability  of 
the  |)rogram  upon  which  individuals 
with  hearing  disabilities  have  come  to 
rely  for  their  daily  communication 
needs.  In  doing  so.  the  (Coinini.ssion  has 
balanced  jire.serving  the  sustainability  of 
the  IP  (CT.S  program  and  minimizing  the 
information  collection  burden  for 
consumers  and  small  hnsine.ss  concerns, 
including  tho.se  small  husine.sses  with 
fewer  than  21  employees.  For  examjile, 
in  adopting  requirements  for  IP  (CT.S 
])roviders.  in  order  to  he  eligible  for 
compensation  from  the  TR.S  Fund  for 
providing  .service  to  new  IP  (TFS  u.sers. 
to  register  the  ii.sers  and  obtain  from  the 
users  certification  of  hearing  loss 
nece.ssitating  u.se  ol  IP  (CT.S,  the  rule 
affords  considerable  flexibility  hy 
allowing  those  consumers  who  have 
purchased  their  IP  CT.S  equipment  for 
.S71  or  more,  or  obtained  eijuipment 
from  a  governmental  program,  to  self- 
certify  as  to  their  hearing  loss. 
Nevertheless,  such  ])rot:edures  are 
necessarv  to  limit  u.se  of  IP  (CT.S  to  those 
who  actually  have  a  hearing  lo.ss  that 
necessitates  use  of  the  service. 

Synopsis 

1.  In  document  F(C(C  13-13,  the 
(Coinini.ssion  takes  immediate,  interim 
steps  to  address  certain  practices  related 
to  the  provision  and  marketing  of  IP 
(CT.S  that  appear  to  he  contributing  to  a 
recent  and  dramatic  spike  in 
reimhursenieni  recpiests  to  the  TR.S 
Fund,  of  sufficient  magnitude  to 
constitute  a  .serious  threat  to  the  Fund 
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if  not  pronijjtly  Jind  decisively 
:iddress(!d.  IP  LTS  permits  i)eople  who 
can  sjjeak.  hut  who  liave  difficultv 
heiiring  over  the  telephone,  to  .speak 
(hmctly  to  another  partv  on  a  tehiphone 
call  and  to  use  an  IP-enahled  device  to 
.sinudtaneously  listen  to  the  other  partv 
and  read  captions  of  what  that  party  is 
.sayin}>.  In  document  KCC  the 

f-omnn.ssion  finds  «>ood  cau.se  to  adopt 
on  an  emergency  basis  interim  rules  (1) 
J)rohil)iting  all  referrals  for  rewards 
JJrograms  (as  described  below)  and  anv 
other  form  of  direct  or  indirect 
inducements,  financial  or  otherwise,  to 
.snbs(.ril)e  to  or  use.  or  ent:onrage 
subscription  to  or  use  of.  IP  cn\S-  (2) 
requiring  each  IP  CTS  provider,  in  order 
1()  he  eligible  for  compensation  from  the 
I’lind  for  providing  .service  to  new  IP 
Cl  S  u.sers,  (i)  to  register  each  new  II’ 
(.TS  u.ser.  (ii)  as  j)art  of  the  registration 
process,  to  obtain  from  the  user  a  .self- 
cortification  that  the  user  has  a  hearing 
lo.ss  that  nece.ssitates  IP  CT.S  to 
commnnicate  in  a  manner  that  is 
functionally  equivalent  to 
communication  by  conventional  voice 
telephone  u.sers.  and  (iii)  where  the 
consumer  accepts  IP  CT.S  ecpiipment  at 
a  price  below  S7.5  from  anv  .source  other 
than  a  governmental  jirogram.  to  akso 
obtain  from  the  u.ser  a  certification  from 
an  indejiendent.  third  party  jirofe.ssional 
attesting  to  the  same;  (.'tj  reijuiring  IP 
(.IS  providers  to  en.sure  that  equipment 
and  software  used  in  conjunction  with 
their  service  have  a  default  .setting  of 
captions  off  at  the  beginning  of  each 
call,  .so  that  the  consumer  must  take  an 
affirmative  stej)  to  turn  on  the  cajitions 
each  time  the  consumer  wishes  to  use 
IP(.1.S.  The  interim  rules  will  take 
effect  in  three  stages.  First,  the  interim 
rules  prohibiting  referrals  for  rewards 
will  become  effective  iqum  publication 
in  the  Federal  Register.  Second,  the 
niternn  rules  requiring  a  default  setting 
of  cajitions  off  at  the  beginning  of  each 
call  will  become  effective  thirty  days 
after  publication  in  the  Federal 
Rjjgisler.  riiird.  the  interim  rules  on 
registration  and  certifif:ation  will 
liecome  effective  upon  publication  in 
file  Federal  Regi.ster  of  a  notice 
announcing  the  approval  of  such 
reipiirements  by  the  Office  of  i 

Management  and  Budget  under  the  ' 

Pajierwork  Reduction  Act  of  inq.'i.  . 

'rhe.se  interim  rules  will  sunset  on  a  . 

common  date,  which  will  he  either  (1 )  , 

180  days  after  the  effective  date  for  the  ( 
interim  rules  on  registration  and  ^ 

certification  or  (2)  the  effective  date  of  4 
final  rules  on  the.se  i.ssues.  whichever 
date  IS  sooner.  The  Commission  will  jj 
jnihli.sh  a  separate  document  in  the  v 


Federal  Register  announcing  the  sunset 
)  date. 

sorvices 

I  KS)  enable  an  individual  with  a 
V.  hearing  or  sjieech  disability  to 

communicate  with  other  individuals  "in 
a  manner  that  is  functionally 
equivalent  to  a  hearing  individual’s 
aliility  to  communicate  ii.sing  voice 
communications  .services.  47  U..S.C.  22.5 
)  currently  accomplished  through 

I  RS  facilities  staffed  by 
communications  assistants  (CAs)  who 
relay  conversations  between  persons 
,  using  various  types  of  a.ssistive 

communication  devices  ami  persons 
using  end  u.ser  telephone  equipment, 
siu.h  as  a  standard  telephone. 

^  smartphone,  or  comjniter.  Captioned 
telephone  service  (CT.S)  works  hv 
having  the  hard  of  hearing  u.ser  dial  the 
iiiimher  she  or  he  wishes  to  call.  The 
user  s  phone  is  automaticallv  connected 
to  a  captioned  telephone  CA  at  the  same 
time  she  or  he  reaches  the  called  jiartv 
(luce  cimnected.  the  CA  re-voices 
everything  the  called  partv  says  and 
uses  voice  recognition  tec'lino'logv  to 
automatically  transcribe  those  words 
into  cajitions.  The  cajitions  then  are 
tran.smitted  ilirectly  to  the  user  and  are 
disp  ayed.  shortly  after  the  called  partv 
speaks,  on  the  display  of  a  captioned 
telephone  device,  a  computer,  or  a 
smartphone.  The  public  switched 
telecommunications  network  (P.STN) 
version  of  C.I’.S  was  approved  in  2()0;i 
I^r.onummwaiions  HnJay  Saivicf^s  and 
^paach-lo-Sjwach  Sarvicas  for 
Individinds  with  Haaring  and  Spaach 
nisahdilias.  Declaratory  Ruling.  CC 
Docket  No.  nH-(j7,  puhbshed  at  88  FR 
.5.585)8,  .SejMemher  25),  2()()2  (C7’.S’ 
Daclaraiory  Hiding).  The  lnternet-has(>d 
version  of  CT.S  (IP  CTS)  was  approved 
111  2007.  Teleconnnnnications  HaJav 
Saivires  and  Spaacdi-lo-Speach  Sarvicas 

with  Hearing  and  Speech  * 
iJisabdities,  CC  Docket  No.  08-1 2.'1,  ] 

Declaratory  Ruling,  published  at  72  FR 
05)00.  Fehruary  14.  2007  (//’  CTS  Order).  ‘ 
U  hmi  this  .service  was  first  e.stahlished,  i 
the  (.ommi.ssion  .set  onlv  the  minimum  I 
standards  that  apjily  to  all  TRS.  hut  did  / 
not  e.stahh.sh  any  eligihilitv  criteria  < 

siiecibcally  for  use  of  this  service.  a 

.1.  .Section  225  of  the  (.'ommunications  .'I 
Act  of  15)84,  as  amended  (Act),  47  IJ.S.C.  h 
225.  and  its  implementing  regulations  h 
jirovide  that  the  costs  for  providing  h 

TRS.  iiududing  IP  errs,  are  not  charged  h 
to  the  consumers  u.sing  the.se  services;  tl 
rather,  the  costs  are  jia.s.sed  on  to  all  h 

consumers  of  telecommunications  and  t( 

voice  over  Internet  Protocol  jiroviders.  ec 

47  U..S.(..  225(d)(8);  .see  u/.so 

^  04.004(c)(.5)  of  the  (Commission’s  rules,  vi 
Interstate  relay  calls  and  all  calls  made  I3i 
via  Internet -based  forms  of  TRS  are  th 


ut  funded  through  mandatory 

contributions  made  to  the  Fund  hv  the.se 
provHlers.  47  I  J.S.C.  22.5(d)(8);  .see  also  ' 

^  (TR  04.004(c)(.5)  of  the  Commi.ssion’s 

ruh«.  Eligible  providers  of  compen.sable 
I  RS  are  then  entitled  to  recover  their 
leasonahle  costs  of  providing  service 
Iroin  tliis  Fund  in  compliance  with  the 
^  ('Ommission’s  service  rules  See 
?5<i4.004(c)(.5)(iii)(F)ofthe 

’  (^ommi.ssion’s  rules.  IP  CTS  and 

inter.state  CT.S  providers  are  paid  u.sing 
a  methodology  known  as  the  Multi-state 
Average  Rate  Struc;ture  Plan  (MARS 
Plan),  which  calculates  the 
comjiensation  rate  for  IP  CTS  u.sing  a 
weighted  average  of  the  state  rates  for 
intrastate  CT.S.  Civen  this  funding 
inethodology,  the  (^ommi.ssion  pre.sentiv 
does  not  reipiire  providers  of  these 
.service.s  to  file  annual  cost  and  demand 
j  <lata  suhini.s.sions  with  the  Fund 
^  ad  111  i  n  ist  rator.  Telecoininnnications 
delay  Services  and  Speech-to-Speech 
Services  for  Individuals  with  liearhw 
and  Speech  Disabilities,  CC  Docket  No. 
08-128.  Report  and  Order,  and 
Declaratory  Ruling,  jmhlished  at  78  FR 
815)7.  8200.  January  17,  2008.  In  the 
ab.sence  of  .such  data,  the  Fund 
administrator  estimates  CT.S  and  IP  CTS 
demand  projections  ha.sed  on  actual 
historical  demand.  See,  e.<>., 
THeconunnnications  lielav  Services  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
,  Disabilities:  Strnctiire  and  Practices  of 
the  Video  Helav  Service  Program  CC 

^  10-51.  Onier.  27 
fCC  Red  7150,  7155  at  jiaragraiih  18, 
footnote  50  (CCB  2012)  [20] 2  77?.S’  Hate 
Order). 

4.  In  re(;ent  months,  IP  CTS  has  been 
oxjieriencing  iiiqirecedented  and 
unusually  rajiid  growth.  For  examiile 
the  total  iiumher  of  minutes  for  which 
compensation  was  requested  by 
jiroviders  increased  hv  an  average  of 
11%  jier  month  from  June  to  October 
2012.  In  October  2012  alone,  requested 
ininutes  exceeded  the  minutes  budgeted 
for  this  service  hv  the  Fund 
Adniini.strator  hv  88%  and  as  a 
consetiuence.  the  total  requested  pavout 
al.so  exceeded  the  budgeted  amount  hv 
88%,  almo.st  .$4  million.  As  di.scu.s.sed' 
m:  ow,  the  Connni.ssion  has  reason  to 
believe  that  this  growth  is  being  caused 
liy  the  offering  of  incentives  for  referrals 
to  use  this  service,  as  well  as  usage  of 
this  .service  by  iieople  without  a  hearing 
lo.ss  that  necessitates  the  use  of  IP  CT.S 
to  communicate  in  a  functionallv 
equivalent  manner,  and  that,  if 
unchecked,  this  growth  threatens  in  the 
very  near  term  to  overwhelm  the  Fund. 
Becau.se  all  forms  of  TRS  are  .sujijKirted 
tlirough  one  Fund,  this  puts  all  forms  of 
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TRS  in  jeoi)ardy  and  throatcMis  to 
deprive  p(;()])le  who  are  deaf  or  hard  of 
hearing  of  the  benefits  of  the  program. 

.'i.  The  growth  in  IF  (ITS  witnes.sed  in 
recent  months  rej)resents  a  sudden  and 
shar|)  departure  from  tin;  tnmd  of 
d(!clining  rates  of  growth  in  usage  of  tliis 
.service  over  tluee  prior  years.  It  is  onlv 
within  recent  months  that  the 
(lommi.ssion  learned  about  the 
extraordinary  escalation  in  this  .service's 
usage,  as  well  as  the  existence  of  the 
referrals  for  rewards  programs  and  tin; 
lack  of  specific  eligibility  criteria  for 
new  u.sers.  Although  there  was  a 
temporary  leveling  off  of  usage  in 
September  2012,  it  was  followed  bv  a 
steej)  incline  in  usage  in  October  2012, 
confirming  the  Oommi.ssion’s 
expectation  that  the  jirogram’s  sudden 
acceleration  of  growth  will  continue  in 
tin;  immediate  months  ahead — growth 
that,  if  left  unchecked,  c:ould  exacerbate 
the  ])otential  for  harm  to  both  the  Fund 
and  legitimate  users  of  TRS.  In 
particular,  data  indicate  that,  absent 
Oommi.ssion  action,  there  could  be 
insufficient  funds  available  in  this  Fund 
year  to  nn;et  the  needs  of  the  Fund, 
potentially  triggering  a  violation  of  the 
Anti-Deficiency  Act.  31  IJ.S.C. 
1341(a)(1)(A),  and  otherwise;  threatening 
the  availability  of  the  service  for 
consnnn;rs  of  this  and  other  relav 
services  supported  by  the  Fund. 

(i.  The  (Commission  concludes  that 
protecting  such  interests  at  this  time 
outweighs  the  pid)lic  intere.st  in 
jnoviding  prior  notice  of  the  interim 
rules  the  Commi.ssion  now  adopts. 
Moreover,  although  the  Commission  did 
not  formally  provide  notice  and  an 
o];portimity  to  comment,  the 
Commission  n(;vertheless  received 
extensive  input  from  intere.sted  parties 
on  the.se  issues,  including  inj)ut  from  all 
of  the  active  providers  of  IF  CTS  and  a 
numher  of  consumer  groups.  In  order  to 
allow  for  notice  and  comment  as  soon 
as  feasible,  however,  the  Commission  is 
putting  these  rules  in  place  for  only  a 
short  interim  period.  Becumse  the  harm 
to  the  Fund  ap])ear.s  to  result  from 
certain  practices  addre.s.sed  in  document 
FCC  13-13,  the  Commission  believes 
the  most  ap|)ropriate  immediate  action 
is  to  ado])t  the  few  interim  rules 
discussed  h(;low,  rather  than  simjily  to 
allow  tlu;  Fund  to  grow  unchecked 
whih;  the  (Commission  .solicits  public 
comment.  Such  action  will  enable  the 
Commi.ssion  to  better  control  the  level 
of  TRS  di.shnr.sements  anrl  prot(;ct  the 
programmatic,  legal,  and  financial 
integrity  of  the  TRS  ])rogram. 
Conversely,  failing  to  take  immediate 
action  to  stem  such  practices  could  well 
thn;aten  the  availability  of  this  and 
other  relay  services  that  are  supjiorted 


by  the  Fund  for  the  benefit  of  legitimate 
users.  Moreover,  hecan.se  the 
Commission  heli(;ve.s  that  a  substantial 
l)ortlon  of  this  growth  is  arising  from 
practices  that  may  he  inconsistent  with 
tin;  ])olici(;.s  underlying  .section  22.'i  of 
the  Act  and  the  (Commission’s 
implementing  regulations,  the 
(Commission  is  concerned  that  if  interim 
rules  are  not  adojjted  immediatelv,  the 
use  of  (luestionahle  practices  would 
continue  and  even  accel(;rate,  adding 
further  to  the  strain  on  the  Fund.  In 
addition,  if  the  (Commission  were  to 
follow  ordinary  notice  and  comment 
])rocedure.s,  IF  (CTS  j)rovider.s  would  he 
able  to  contiiuu; — indeed,  to 
acc(;h;rate — tlu;  use  of  potentially 
inapj)ropriate  incentives  to  rec;ruit  and 
sign  u])  new  IF  (CTS  users  without  first 
establishing  their  eligibility  for  an 
extended  period  of  time  while  the 
ridemaking  jirocess  is  pending. 

7.  To  ]jrevent  thesi;  imminent  public 
harms  from  occurring  and  to  bring  Fund 
expenditures  for  this  service  nnd(;r 
control,  the  (Commission  finds  that  three; 
immediate;  me;asnre;.s  iire  nee:e;.s.sary. 

First,  he;e:au.se,  as  elise:us.se;el  beleiw,  the; 
(Cemunission  finels  that  re;ie;rrals  feir 
re;warels  preignnns  are;  likely  te;  nnehdy 
anel  inappreijiriately  ine:e;nt  e:e)n.snme;rs 
te)  e)l)tain  e;e]iupme;nt  anel  n.se  se;rvie;e;  that 
the;y  might  ne)t  e)the;rwise  u.se,  the 
(Ceemmissieni  preehihits  all  re;fe;rral.s  lor 
rew.irels  preegnuns  ;mel  any  e)the;r  fe)rm  e)f 
elire;e:t  e)r  inelire;e:t  inelue:e;me;nt.s.  iimmedid 
e)r  eitherwi.se,  te)  snbsea  ihe  eer  use;  e)r 
e;ne;e)nrage  snh.sea  iptieni  te)  e)r  u.se;  of  IF 
(CTS.  Se;e:onel.  to  prevent  the 
unne;e;es.sary  subscription  te;  anel  u.se;  of 
the;  se;rvie:e  by  ceensumers  wlu)  elo  not 
nee;el  IF  (CTS  te)  conummieiate  in  a 
functie)nall V  e;cpiivalent  manner,  the 
(Connni.s.sie)n  aelopts  inte;rim  rules  to 
re;ipiire  eae:h  IF  (CTS  provieler,  in  oreler 
to  1)0  eligible  fe)r  compe;n.satie)n  from  the; 
TRS  Fimel  feer  provieling  servie;e  to  new 
IF  CTS  u.sers,  te;  re;gi.ster  eae:h  new  user 
for  serviex;  with  the;  IF  (CTS  preevieler 
anel,  as  i)art  of  the;  re;gi.stration  pre)e:es.s, 
te)  e)htain  fre)m  e;ach  u.se;r  a  self- 
e:ertifie:atie)n  that  (1)  the;  n.ser  Inis  a 
hearing  le).ss  that  ne;e:e;s.sitate;s  the;  use;  e)f 
IF  (CTS  te)  e:e)mnuuue;ate;  in  a  manne;r  that 
is  fnne:tie)nally  e;eiuivale;nt  to 
e:e)mnumie;atie)n  by  e:e)nve;ntie)nal  ve)ie:e; 
te;le;phe)ne;  users,  (2)  the;  n.ser 
unele;r.stanel.s  that  the;  e:aj)tie)ning  se;rvie:e; 
is  provieleel  by  a  live;  (CA:  anel  (3)  the; 
nse;r  unelerstanels  tlnit  the;  ce).st  of  the;  IF 
(CTS  e;all.s  is  funeleel  by  the;  TRS  Funel. 

In  aelelitie)!!,  where;  the;  e:e)nsume;r  ae:e:e;pt.s 
IF  (CTS  e;ejni])me;nt  for  le;.ss  than  $7.')  freem 
any  .sourea;  e)the;r  than  a  gove;rnme;ntal 
preigram  that  elistrihntes  the;  e;ejuipme;nt. 
the;  pre)viele;r  must  obtain  from  the;  n.ser 
a  e;e;rtification  fre)m  an  inelejienelent. 


thirel  party  profei.ssional  attesting  te;  the; 
ne;e:e;.s.sity  feir  IF  (CTS.  Thirel.  to  jirevent 
impre)pe;r  hilling  e)f  the;  TRS  Funel  fe)r  the; 
use;  of  IF  (CTS  by  ineliviehials  who  ele)  ne)t 
neeel  IF  (CTS  to  e’.ommunienite  in  a 
fnne;tion<dly  e;epuv€de;nt  manne;r  anel 
wlu)  eire  e;ithe;r  living  in  the;  he)n.se;holel 
e)r  visiting  the;  he)iise;  e)r  offie:e;  of  an 
e;ligihle;  n.ser,  the  (Ce)nnnis.sie)n  aele)])t.s 
interim  rnle;.s  re;e]uiring  IF  (CTS  i)re)viele;r.s 
to  ensure  that  eeiuipment  anel  software 
useel  in  e;e)njnnctie)n  with  IF  (CTS  have; 
a  elefanlt  .se;tting  e)f  e:ai)tions  e)ff  at  the; 
heiginning  e)f  eae.h  e:all.  so  that  the; 
e:e)nsnmer  must  take  an  affirmative  step 
te)  turn  on  the;  e:a])tie)n.s  e;ae;h  time;  the; 
e:e)nsumer  wi.she;.s  to  u.se;  IF  (CTS.  At  the 
.same  time;  that  the;  (Commission  aeIoj)t.s 
these  rules  on  an  interim  basis  to 
aelelre;s.s  these;  immeeliate  ce)nce;rns.  the; 
(Ce)mmi.ssie)n  .se;e;k.s  conune;nt  in  the; 
accompanying  Ne)tie;e  e)f  Freijioseel 
Rulemaking  (NFRM)  on  tlu;.se;  anel  e)the;r 
pe)s.sible  actions  to  aelelre;.ss  the; 
sustainability  of  this  service  in  the;  long 
te;rm. 

8.  As  neiteel  above,  TRS  e;nable;.s  an 
inelivielual  with  a  he;aring  or  .s])e;e;e:h 
elisahility  to  eximnumicate  with  e)the;r 
ineliviehials  "in  a  manner  that  is 
fnne:tie)nally  e;epiivale;nt'’  tei  a  he;aring 
ineliviehial’s  ability  te)  e:onummie:ate; 
using  ve)ie:e;  e;e)mnuuiicatie)n.s  se;rvie;e;s. 
Se;e:tion  225[h)  eif  the;  Ae:t  elire;e;t.s  the; 
(Ceanmi.ssie)!!  te)  ensure  that  TRS  .se;rvie;e;.s 
are;  available  to  persons  with  he;aring 
iinel  .spe;e;e:h  eli.sahilities  “te;  the;  extent 
peissihle;  anel  in  the;  me).st  efficient 
manner.”  47  II.S.(C.  22.'j(l))(l).  Fnrthe;r, 
.se;e:tie)n  22.')(el)  of  the;  Ae;t  instrneits  the; 
(Ceanmi.ssion  te)  aelopt  re;gulatie)n.s 
imi)leane;nting  seeition  22!)  e)f  the;  Act. 
inedueling  re;gulation.s  “e;.stahli.shling| 
functional  re;(pureme;nts.  guieleliiu;.s.  anel 
e)pe;ratie)ns  pre)e:e;ehire;.s  for  [TRS].”  47 
U.S.C.  22.')(el)(l)(A),  as  well  as 
manelatorv  "minimum  stanelards” 
governing  the;  preivision  of  TRS.  47 
IJ.S.C.  22.')(el)(l  )(A).  The;.se;  pre)visie)n.s 
authe)rize;  the;  rule;s  aelojiteel  herein,  anel 
as  eli.scnsseel  he;le)W,  the;  Commission 
e;one;hiele;.s  that  it  has  authority  to  aele)pt 
the;.se;  interim  rule;.s  immeeliately, 
without  prie)r  notie;e;  anel  oppeertunity  for 
e:e)mment. 

9.  Se;e;tie)n  .').')3  e)f  the;  Aelministrative; 
Froe:e;elure;  Ae:t  (AFA)  re;eiuire;s  that 
agenedes  pre)viele;  ne)tie:e;  e)f  anel  an 
e)j)pe)rtnnity  leer  pnhlie;  ceemment  e)n 
their  pre)pe)se;el  rule;.s  e;xe:e;pt.  intfudlia, 
“when  the;  age;ne;y  fe)r  goeeel  e;au.se;  finels 
(anel  ine;e)ri)e)rate;.s  the  fineling  anel  a  brief 
stiitement  e)f  re;a.se)n.s  therefeer  in  the; 
rule;.s  i.ssueel)  that  ne)tie;e;  anel  public 
pre)e;e;ehire;  thereeon  are;  imj)rae;tie;ahle;. 
unne;ce;s.sarv,  e)r  contrary  to  the  })uhlie; 
inte;re;.st.”  .'i  IJ.S.C.  .').53(b)(3)(B).  The; 
eleadsion  not  to  follow  notie:e;  anel 
e:omment  proe;eehire;.s  has  he;e;n  alle)we;el 
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in  emergency  situations  or  where  delay 
could  residt  in  serious  harm.  CAmmlwi 
of  Commorco,  443  F.3d  at  tH)8.  .See  also 
Itural  (lolhilar  Ass’n  v.  F(XA  .188  F.Ihl 
10n.S,  ll().S-0(i  (DC  Cir.  2009).  In  this 
case,  the  Commission  finds  good  cause 
to  adopt  immediate  interim  rides  to 
address  the  recent,  unprecedented  and 
unusually  rajiid  increase  in  IP  (n\S 
minutes  of  use  in  order  to  maintain  the 
integrity  of  the  Fund,  to  sustain  this 
service  and  other  forms  of  TR.S  for 
legitimate  users  during  the  coming 
months,  and  to  help  avoid  increasing 
mid-year  the  amount  that 
telecommunications  and  VoIP  providers 
must  pay  into  the  Fund  in  order  to 
account  for  the  rajiid  growth  caused  hv 
these  potentially  impro|)er  practices.  In 
particular,  the  (xmimission  finds  that 
liecause  IP  CT.S  growth  is  occurring  so 
rapidlv,  it  would  he  iinjiracticahle  and 
contrary  to  the  jiuhlic  interest  to  delay 
remedial  action  by  waiting  until  after 
completion  of  the  notice  and  comment 
process,  which  can  take  .several  months, 
to  adopt  any  rules.  .See,  e.g., 

Anwndniant  oftha  (Jonuuission's  Ihilas 
lo  Pennit  FM  (Aiaanal  And  (Aass 
Modifications  bv  Application,  Notice  of 
Propo.sed  Rulemaking.  7  F(X'  Red  4943. 
4944,  paragraph  8.  footnote  12  (1992). 
'I’lie  actions  the  (Commission  taki's  in 
this  order  thus  are  aimed  at  jne.serving 
tlie  fiscal  integrity  of  the  TR.S  Fund  and 
ensuring  compliance  with  ajijilicahle 
Inuleral  law. 

1 0.  /fe/em//s  for  Howards.  I’he  recent 
expansion  in  usage  of  11^  (CT.S  ajijiears  to 
have  been  precijiitateil  largelv  by  new 
referral  programs  that  offer  monetarv 
rewards  for  the  referral  of  customers 
who  sign  uj)  for  installation  of  the 
provider’s  IP  (CT.S  end  u.ser  eiiidpment. 
These  rewards  are  being  given  to  third 
parties,  including  the  providers’  existing 
customers,  members  of  the  general 
public,  and  hearing  and  health  care 
professionals  such  as  audiologists,  lu  a 
variation  ofthe.se  referral  programs, 
jiroviders  are  also  making  donations  to 
charities,  again  contingent  on  a 
consumer’s  receiving  the  jiroviders’  IP 
(CT.S  j)hone  and  service.  The 
(Conuui.ssion  is  concerned  about  these 
financial  incentive  ju'ograms,  which 
may  well  he  resulting  in  the  registration 
for  and  usage  of  IP  (CTS  by  new  IP  CCTS 
users  who  do  not  need  the.se  .services  to 
communicate  in  a  manner  that  is 
functionally  eijuivalent  to 
communication  by  conventional  voice 
telephone  users.  I3y  offering  rewards  to 
iudividnals,  profe.ssiouals,  and 
organizations  for  enli.sting  customers  for 
!!^  CT.S.  the  referral  programs  may 
indirectly  encourage  consumers  to  sign 
uj)  for  this  relay  service,  whether  or  not 


they  actually  need  the  service  to 
communicate  in  a  functionally 
eipiivalent  manner,  in  order  to  earn 
money  for  their  friends  or  for  programs 
and  charitable  services  that  they 
support.  As  not(!(l  above,  such  jiractices 
a])pear  to  hi;  having  a  profound 
detrimental  inijiact  on  the  Fund. 
.Sjiecifically,  payment  of  such  rewards 
to  third  parties  may  well  encourage 
consumers  to  order  IP  C  I'.S  service  just 
to  gain  the  incentive  benefit.  For 
example,  such  incentive  rewards 
jirograms  ajipear  to  jirompt  charitable 
organizations  to  advertise  a  provider’s 
IP  CT.S  to  their  members  and  to 
encourage  t ho.se  memhers  to  produce 
the  promi.sed  donations  by  ordering  the 
provider’s  IP  (TS.  When  a  charitable 
organization  promotes  registration  with 
an  IP  (T.S  ])rovider  in  order  for  the 
oi-ganization  to  receive  the  .$.10 
donations  that  result,  such  promotions 
may  encourage  the  organization’s 
memhers  to  order  the  IP  (/CS  jirovider’s 
service  in  order  to  sup])ort  the 
organization,  whether  or  not  they 
actnallv  need  the  .service  to 
communicate  in  a  manner  that  is 
functionally  eiiuivalent  to 
communication  by  conventional  voice 
tel(!])hone  usias.  The  more  cu.stomers 
that  sign  up  to  n.se  the  |)rovi(ier’.s  IP 
(;T.S.  the  greater  the  financial  rewards  to 
participants  in  the  incentive  programs, 
and  the  more  compen.salion  the 
provider  is  ahh;  to  collect  from  the 
Fund,  at  no  cost  to  the  consumer.  In 
short,  offering  such  rewards  may  have 
the  effect  of  eidi.sting  customers  who 
might  not  otherwise  have  a  reason  to 
n.se  the  service.  .Such  practices  thus  not 
only  threaten  the  Fund,  but  akso  may  be 
inconsistent  with  the  very  purpo.se  of 
the  TR.S  program — to  jirovide 
communication  services  for  people  with 
hearing  or  speech  disabilities  who  an; 
otherwise  unable  to  n.se  conventional 
telejihone  .services.  .See  47  ll.S.fk 
22.')(a)(3)  (defining  TR.S  to  “*  *  * 
jirovide  the  ability  for  an  individual 
who  is  deaf,  hard  of  hearing,  deaf-hlind, 
or  who  has  a  speech  disability  to  engage 
in  communication  by  wire  or  radio. 

*  *  *”).  For  these  various  reasons,  the 
(lonnnission  finds  good  cau.se  to  adopt 
an  interim  rule  expressly  prohibiting, 
for  a  short  term,  all  referrals  for  rinvards 
|)rogram.s  and  any  other  form  of  direct 
or  indirect  inducements,  financial  or 
otherwisi!,  to  subscribe  to  or  use,  or 
encourage  sub.scription  to  or  use  of  IP 
(TI’.S,  including  inducements  that 
provide  incentives  for  potential  users  to 
suh.scrihe  to  IP  (TI’.S  or  that  incent  third 
])arties,  such  as  audiologists  and  other 
hearing  and  health  jirofessionals,  to 
encourage  such  sub.scriptions. 


1 1 .  The  (knnmission  disagrees  with 
the  argument  that  it  should  treat 
differently  the  payment  of  referral  fees 
to  hearing  s])ecialist.s  and  paymimts  to 
non-experts  such  as  friends  and 
charities.  To  the  extent  that  such 
])rofessionals  are  offered  rewards  that 
incent  them  to  encourage  consumers  lo 
order  and  n.se  IP  ('.T.S — whether  or  not 
such  consumers  would  actually  benefit 
from  IP  (IT.S — such  rewards  may  he 
IH'omoting  the  use  of  IP  (T.S  by 
individuals  who  do  not  neiul  this 
service,  or  who  could  benefit  more  from 
other  assistive  devices  or  hearing 
technologies. 

12.  In  the  TR.S  context,  the 
(kimmission  has  had  a  history  of 
addressing  fraud,  abuse  and  misuse 
through  re.strictions  on  financial 
incentives  such  as  tho.se  adojited  here. 
Sac  Tolaconnnunications  Relay  Scn’icos 
and  S})ooch-to-Spoocli  Son'ices  for 
Individiuds  with  Hearing  and  Speech 
Disabilities,  C(;  Docket  No.  0.3-123, 
Report  and  Order,  and  Declaratorv 
Ruling:  published  at  73  FR  3197, ' 
(anuarv  17,  2008  (prohibiting  payments 
made  to  third  parties  and  incentives  that 
result  in  the  registration  of  consumers 
with  a  TR.S  provider,  as  well  as 
incentives  that  increase  a  suhscriher’s 
usage  of  'I’RS). 

13.  The  (Commission  believes  that 
providers  can  effectively  jiromote  IP 
(T.S  without  offering  financial  rewards 
for  referrals  through,  for  exainjile,  the 
distribution  of  literature  to  assistive 
technology  specialists,  audiologists,  and 
other  professionals;  the  insertion  of 
advmtisements  in  mainstream  and 
disability  ]nihlication.s.  and 
])articii)ation  in  di.sahility  conferences 
and  other  activities  to  inform 
jirofessionals  and  the  imhlic  about  the 
lienefits  of  this  .service.  The  (Commission 
also  Ixdieves  that  any  expectation  by 
])rofe.ssionals  that  they  will  receive 
compensation  for  making  such  referrals 
appears  to  he  generally  inconsistent 
with  e.stahlished  federal  jiolicy.  For 
example,  the  (Commission’s  interim 
jirohibition  of  referral  awards  to 
audiologists  and  other  jirofessionals  is 
consistent  with  the  health  care  anti- 
kickback  statute,  which  prohibits  the 
offering  or  payment  of  any  remuneration 
in  return  for  (A)  referring  an  individual 
for  the  furnishing  or  arranging  for  the 
furnishing  of  any  item  or  service  for 
which  payment  may  he  made  under  a 
k’ederal  health  care  jirogram  or  (13)  in 
return  for  purchasing,  leasing  or 
ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made 
under  a  Federal  health  care  program.  42 
IJ..S.(C.  132()a-7l)(h)(2).  .Subject  to 
receiving  further  comment  on  this  and 
other  i.ssues,  the  Commi.ssion  finds  that 
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the  underlying  public:  jcolicy  reasons  for 
the  hc^althcare  anti-kickhack  statute 
appear  to  aj)j)ly  (Kpiallv  to  awards  for 
referrals  j)rovi(l(!(l  to  audiologists  and 
oth(;r  professionals. 

14.  The  tem])orary  ])rohihition 
a(lo])ted  by  the  (iomini.ssion  inclndes 
any  programs  initiatcul,  spon.sonul  or 
operated  by  IP  (iTS  jjroviders  that  offer 
financial  or  othcM'  incentives  or  rewards 
to  third  ])arti(;.s  for  the  rcTerral  of 
customers  who  sign  up  to  u.se  the 
]irovi(l(!r’s  IP  ('/I’S  offering,  as  well  as 
jcrovider  programs  or  ])ractic(;.s  offering 
or  i)rovicling  any  ])ayment  or  other  thing 
of  value,  directly  or  indirectly  to  a 
])otential  or  existing  IP  CTS  usca'.  In 
addition  to  the  ])rohil)ition  against 
rewards  for  referrals,  the  temporary 
prohibition  against  any  other  form  of 
direct  or  indirec:t  inducements,  financial 
or  otherwise,  to  suh.scrihe  or  use  or 
caicourage  suhscrijition  to  or  use  of  IP 
CTS  would  ])rohihit.  for  (;xam])le.  a 
])rovider  from  reimbursing  a  consumer 
for  the  cost  of  his  or  hc;r  examination  by 
a  hcxiring  or  health  ])rof(;.ssional  that 
would  he  needed  to  establish  the 
consumer’s  hciaring  loss  or  for  the  co.st 
of  obtaining  other  eligibility 
documentation.  The  Commission  is 
rci.serving  judgment  at  this  point 
pending  the  further  dcwelopmcait  of  a 
reccM'd  in  response;  to  the  accompanving 
NPRM  as  to  wh(;ther  there  should  he  a 
p(;rman(;nt  ])rohil)ition  on  these 
practices. 

1.').  nngislirition  and  (Mi  tification.  The; 
rec:iait  and  un(;xpec:ted  (;.scalation  in  IP 
CTS  minutes  raises  .serious  concerns 
about  wh(;ther  IP  CTS  is  now  being 
made  available  to  and  used  by  .some 
consumers  who  may  not  need  the; 
se;rvie;e  to  communicate;  in  a  manner 
that  is  functionally  eepiivalent  to 
telephone  e:ommunie:atie)n  by 
e:onve;ntional  ve)ie;e;  te;le])hone  u.sers. 

This  sudden  swell  in  IP  CTS  minutes 
not  oidy  threatens  the;  long  term 
viability  of  this  .service;  for  theese  who 
truly  ne;e;el  it.  hut  also,  on  a  meae 
imme;eliate  basis,  it  thre;aten.s  to  exhaust 
me)nie;.s  e:urre;ntly  available  in  the;  Funel 
for  this  anel  othe;r  apjjroveel  'I'RS  within 
the;  next  few  me)nths.  Feer  the;  reaseens 
eli.se;us.se;el  he;le)w,  the;  Ceemmi.ssion  finels 
it  ne;e;e;s.sary  te;  aele)];t  interim  rule;.s 
aeleire;.ssing  re;gistratie)n  anel  eligibility 
e:e;rtifie;<itie)n  to  use;  this  .se;rvie:e;. 

1(i.  IP  (TI’S  is  elistinguishahle  freem 
me)st  e)the;r  feerms  e)f  TRS  hv  its  unusual 
e;a.se  emel  e:e)nve;nie;ne;e;  of  u.se.  In  e:e)ntrast 
te)  edher  Ibrins  eef  TRS,  whie:h  e)fte;n 
re;eiuire;  .spe;e;ial  skills  (e;.g..  knowleelge;  eif 
Ame;rie:an  Sign  Language;  by  pe;r.sons 
vvlu)  u.se;  viele;e)  re;lay  se;rvie:e;.s)  e)r  ;ire; 
elesigneel  for  very  elise:re;te  jjortions  of 
the;  |)opulation  with  .sj)e;e;ific 
e:ommunicatie)n  neeels  (e.g.,  people  with 


.spe;e;e:h  elisahilities  whe;  ne;e;el  te;  u.se 
.spe;e:ially  traine;el  .spe;e;e:h-to-.spe;e;e;h  CAs). 
e;e)nsumer.s  whe;  use;  IP  C'l’S  may  he;  less 
likely  te;  “se;lf-.se;re;e;n”  in  e:he)e).sing 
whether  te;  snh.se:rihe;  te;  IP  CTS. 
Furthe;rme)re;,  IP  CTS  is  “pre)viele;el  in  a 
Wiiy  that  is  auteanateel  anel  invisible;  te; 
heeth  ]):irtie;s  te;  the;  e:all,”  IP  CTS  Order. 

T1  FR  8980,  Imhruary  14,  2()()7.  likely 
making  it  a  meere;  attrae:tive;  TRS  o])tion 
thiin  e)the;r  se;rvie;e;.s  in  whie:h  the;  CA  has 
a  kne)wn  pre;.se;ne:e;.  lnele;e;ei.  one;  e)f  the 
central  benefits  te;  IP  CTS  is  that,  unlike; 
me).st  e)the;r  fe)rm.s  e)f  TRS,  IP  CTS  is 
e:apahle  of  being  use;el  withe)ut  any 
inte;rruptie)n  in  the  nea  inal  Ilenv  of  a 
ve)ie:e  tele])he)ne  e;e)nve;r.satie)n.  Further, 
unlike  the;  PSTN-haseel  forms  of  CTS 
anel  many  other  type;.s  e)f  TRS,  ine;oming 
IP  CTS  e:eill.s  are  not  encumbereel  by 
having  to  first  elial  an  800  number  to 
re;ach  a  CA;  rathe;r,  the;  call  e:an  he 
elire;e;tly  elialeel  to  the;  IP  CTS  use;r. 
hdiially,  IP  CTS  eeffers  e;ertain  fe;atures 
that  may  attrae;t  its  u.se;  by  inelivieluals 
whe)  mav  ne)t  ne;e:e;ssarilv  ne;e;el  the; 
.se;rvie:e  to  e:e)mmunie:ate  in  a  manne;r 
that  is  fune:tie)nally  e;ejiuvale;nt  to 
e;e)mmimie:atie)n  by  e:e)nve;ntional  voie:e; 
te;le])he)ne;  u.se;r.s,  hut  rathe;r  simplv 
ele;.sire;  sue:!)  ie;ature;.s.  lua'  e;xample;,  ii 
e:e)n.sume;r  with  ne)  he;aring  leess  might 
.snh.se;rihe;  to  anel  u.se;  IP  CTS  merely 
he;e;au.se;  it  ])re)viele;.s  ;i  tran.se;ri})tie)n  e)f 
what  the;  eether  partv  te)  a  e;all  is  saving. 
Other  inelivieluals  may  u.se;  the;  e;aptie)n.s 
te)  e;ngage;  in  imdtiple  tasks  at  the;  .same; 
time,  anel  may  ne)t  he;  aware;  that  this  is 
a  pul)lie:ly  funeleel  ))re)gram  that  .supj)e)rts 
the;  e:ost.s  e)f  e:aptie)n.s  e;ae;h  time  the;y  are; 
pre)elue:e;el.  Anel  .some;  inelivieluals  who 
eh)  not  neeel  e;aptie)n.s  might  sign  u])  for 
.se;rvie;e;  in  oreler  te)  e)htain  a  free;  or 
.sul).sielize;el  highly-amplifieel  ])he)ne;  from 
the  pre)viele;r.  The;  (hemmissieni  the;refe)re; 
finels  that  there;  is  a  greater  risk, 
ce)m])are;el  with  e)the;r  feerms  of  TRS.  that 
IP  CTS  is  being  useel  (with  e:on.se;e]uent 
hilling  of  the  Funel  fe)r  the;  minute;s  use;el) 
by  inelivieluals  whe)  elo  ne)t  ne;eel  the 
.servie;e;  te)  e:ommunie:ate;  in  a  manner 
that  is  fune:tie)nallv  e;e|uivalent  te) 
e:omnumie:atie)n  by  e:onve;ntie)nal  ve)ie:e; 
te;le;i)he)ne;  iise;r.s. 

17.  To  aelelress  the  antie:i])ate;el  ne;ar- 
term  impae;t  on  the;  'I’RS  Funel  anel  te) 
ensure  that  e)nlv  the)se;  inelivieluals  for 
whe)m  TRS  truly  vviis  inte;nele;el  are;  using 
this  servie:e; — anel  the;re;l)y  prevent  waste; 
of  Funel  re;se)nre;e;.s — the;  Commissie))! 
finels  it  ne;e;e;.ssary  anel  appre)])riate;  at 
this  time;  te;  aeleept,  een  an  interim  h.isis, 
a  re;gi.stratie)n  anel  e:e;rtifie:atie)n 
re;e|uire;me;nt  to  re;.strie;t  the;  u.se;  e)f  IP  CTS 
to  the).se;  who  have;  a  lu;aring  elisiihility 
that  the;  Commission  l)e;lieve;.s  the;  Ae;t 
anel  the  Ceemmissieen’s  rule;s  are; 
inteneleel  te)  aelelre;.s.s.  The;  Ce)mmis.sie)n 


l)e;lie;ve;.s  that  the  e;xigent  e:ire:nm.stance;s 
that  ne)W  e;xist  re;e]uire;  the;  Ce)mmi.ssion 
to  take  sue;!)  ae.tion  te)  ])re)te;e;t  the  Funel 
ehiring  the;  2012-13  Funel  ye;ar,  and  te) 
fulfill  Ce)ngre;s.s’.s  ni.melate;  fe)r  this 
.se;rvie;e;  te)  l)e  available  to  eligible 
pe;rse)ns  whe)  genuinely  ne;eel  it  to 
e:e)nmumie:ate;  by  te;le;phe)ne  in  a  nianne;r 
that  is  fune;tie)nallv  e;ejnivale;nt  te) 
tele;phe)ne  u.se;  by  he;aring  inelivieluiils. 
The;  Ceemmi.ssion  furthe;r  l)e;Iie;ve;.s  that 
the;  ae:tie)n  it  take;s  toelay  is  in  ae;e;orelane:e 
with  .se;e:tie)n  22.'j  e)f  the;  Act’s  manelate;  to 
proviele;  TRS  “to  the;  e;xte;nt  peessihle  anel 
in  the;  me).st  e;ffie:ie;nt  manner’’  te)  its 
inteneleel  popidatieen.  47  ll.S.C. 

22.'5(h)(1). 

18.  In  oreler  to  ease;  the  hurelen  e)f 
e:ompliane;e;.  the  Commission  will  ae:e;ept 
a  .se;lf-ce;rtifie:atie)n  in  tho.se  in.stane:es  in 
whie:h  the;  user  has  either  maele  a 
signifie:ant  finane:iiil  investme;nt  in  IP 
CTS  e;e|ui])me;nt  e)r  re;e:eiveel  that 
e;epupme;nt  through  a  ge)ve;rnmental 
pre)gi'am.  While  there;  is  ne)  way  at  this 
time;  te;  j)inpe)int  the  pre;e:i.se;  ce)st  that 
will  me).st  e;ffe;e;tive;lv  eleter  ineligible 
usage;  of  IP  CTS.  the;  Ceemmission 
l)e;lie;ve;s  that  .setting  a  fle)e)r  e)f  at  le;ast 
.S7.'j  in  e)rele;r  te)  ejualify  fe)r  the;  self- 
e;e;rtifie:atie)n-e)nlv  e)ptie)n  represents  a 
rea.seenahle;  halane:ing  e)f  inte;re;sts.  'I’lie 
iimount  is  high  t;ne)iigh  te;  affe;e;t  me)st 
e:e)n.sume;rs’  ])ure;ha.sing  ele;e;i.sie)n.s.  hut 
not  se)  high  eis  te)  make;  the;  ])ure:ha.se;  e)f 
e;e|uipme;nt  infeasible;.  lnele;e;el,  a  tle)e)r  e)f 
87.')  is  well  l)e;le)w  the;  li.steel  retail  prie:e;.s 
fe)r  the;  e:a})tie)neel  te;le;phones  useel  with 
e:urre;nt  IP  CTS  e)ffe;ring.s.  The 
Ceemmission  also  finels  .self-e;e;rtifie;atie)n 
ale)ne;  te)  he;  .suffie:ie;nt  if  the;  inelivielual 
e)htain.s  fre;e  e)r  le)w-e:e).st  e;e)uipment  from 
a  governmeaital  preegram  he;e:au.se  sue:h 
pre)gram.s  thean.selves  se:re;en  u.sers  to 
ele;te;rmine;  their  ne;eel  for  IP  C'CS. 

10.  'Flu;  Commissie)!)  helie;ve;.s  that 
limiting  the  numl)e;r  of  pe)tential  u.se;r.s 
who  ne;eel  to  se;ek  thirel-party 
e;e;rtirie;atie)n  in  this  manner  fe)r  a  she)rt 
perioel  while  it  ele;termine;.s  what 
permanent  e:ertifie;atie)n  re;epiireme;nt.s 
will  l)e;.st  serve;  the;  Funel  is  in  the  puhlie; 
inte;re;st.  anel  will  ne)t  plae.e  an  unelue 
hurelen  e)n  le;gitimate  IP  CTS  users.  As 
to  the;  e;ffe;e:t  of  this  rule;  on  low-ine;e)me 
inelivieluals  who  may  not  he;  able  to 
affeerel  S7.'j  fen  IP  CTS  e;epiij)ment.  tho.se; 
inelivieluals  may  be;  able  to  eehtain  IP 
C'FS  e;epiij)me;nt  from  state  e;ejui|)me;nt 
elistrihution  pre)grams.  anel  in  any  e;vent 
mav  ae:e:e;pt  free;  e)r  ve;ry  le)W-prie:e;el 
e;epiipme;nt  se)  long  as  the’.y  e)l)tain  a 
thirel-party  e:ertificatie)n.  Thus,  the; 
Ceanmi.ssion  l)elieve;.s  that  this  inti;rim 
rule  is  unlikely  te;  j)reve;nt  theese  who 
truly  ne;e;el  ae:e;e;.s.s  te)  IP  CTS  fre)m 
ree:eiving  the  servie:e;. 

20.  'Flu;  Commissie)!)  therefore  aele)pt.s 
an  i!)te!ri!))  rule  that  reeejuires  e;ae;h  IP 
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(/rS  provider,  in  order  to  be  eligible  for 
compensation  from  the  'I’RS  Fund  for 
|)roviding  service  to  new  IP  (/I'.S  users, 
to  registm'each  new  IP  (H'S  user  for 
service  and  as  j)art  of  the  registration 
process,  to  obtain  from  each  user  a  self- 
certification  that  (1)  the  user  has  a 
hearing  loss  that  necessitates  the  use  of 
IP  CTS  to  communicate  in  a  manner  that 
is  functionally  (ujuivahait  to 
communication  hv  conventional  voice 
telephone  users,  (2)  the  u.ser 
understands  that  the  ca|)tioning  service 
is  providiid  hy  a  live  CA.  and  (3)  the 
user  understands  that  the  cost  of  the  11’ 
(/I'.S  calls  is  funded  hy  the  TRS  Fund. 
This  self-certification  must  he  made  on 
a  form  separate  from  any  other  user 
agreemimt  (such  as  on  a  s(i])arat(!  page), 
and  requinis  a  separate  signature 
specific  to  the  self-certification.  For  the 
j)urposes  of  this  recjuirement,  an 
electronic  signature  has  the  same  legal 
effect  as  a  written  signature. 

21.  Where  the  consumer  acce})ts  IP 
CT.S  e(|uipment  for  less  than  .S7.'j  from 
any  source  other  than  a  governmental 
j)rogram,  the  interim  rule  also  recpnres 
the  provid(!r  to  obtain  a  certification 
from  an  independent,  third-jjartv 
professional  attesting  that  the  user  has 
a  hearing  lo.ss  that  necessitates  the  u.se 
of  IP  (7rS  to  communicate  in  a  manner 
that  is  functionallv  equivalent  to 
communication  by  conventional  voice 
telephone  users.  Such  third-i)artv 
professionals  must  he  (pialified  to 
evaluate  an  individual's  lusiring  loss  in 
accordance  with  a])])licahle  pn)f(!.ssional 
standards,  and  may  include  community- 
hased  service  ])roviders.  lusaring  related 
professionals,  vocational  rehabilitation 
counselors,  occupational  therapists, 
.social  workers,  educators,  audiologists, 
speech  pathologists,  hearing  instrument 
.sj)eciali.st.s,  and  doctors,  nurses,  and 
other  medical  or  health  professionals. 
Any  such  j)rofe.ssionals  must  certify  in 
writing  that  the  applicant  needs  IP  CTS 
to  communicate  in  a  manner  that  is 
functionally  ecpiivalent  to  conventional 
voice  telej)hone  .s(;rvice  experienced  bv 
individuals  without  hearing  disabilities. 
In  ca.ses  where  new  u.sers  have  obtained 
IP  (T.S  e(|uipment  for  free  or  at  low  co.st 
through  a  governmental  i)rogram.  the 
Commission  finds  it  nxisonahle  for 
purposes  of  tin;  interim  rules  to  permit 
the  ])rovider  to  rely  on  documentation 
demonstrating  that  the  ecpiipment  was 
obtained  through  one  of  these  j)rograms. 
in  licui  of  providing  an  independent, 
third-party  c(!rtification.  These  steps 
will  protect  against  registration  hy 
individuals  who  do  not  need 
ca])tioning.  hut  who  are  registering 
merely  to  niceive  fnu;  or  very 
inexpensive  ])hones.  The  Commi.ssion 


also  requires  (;ach  IP  CTS  provider  to 
maintain  the  confidentiality  of  all 
registration  and  certification 
information  obtained  by  the  provider, 
and  to  not  disclose  such  regi.stration  and 
certification  information,  as  well  as  the 
content  of  such  information.  exc(!pl  as 
recjuired  by  law. 

22.  Default  Captiona  Off.  In  addition 
to  adopting  measunjs  to  (Misure  that  IP 
e  rs  e(|uipment  and  .service  is  provided 
to  suhscrihers  who  need  the  .service  to 
communicate  in  a  functionally 
(Hjuivalent  manner,  the  (Commi.ssion 
seeks  to  prevent  hilling  of  the  TRS  Fund 
for  casual  or  inadvtn  timt  u.se  of  IP  C.  l’S 
bv  other  individuals  who  do  not  need  IP 
(CTS  to  communicate  by  phone,  in 
particular  those  who  may  he  living  in  a 
subscriber's  household  or  visiting  a 
suh.scriher's  hou.se  or  office.  It  is  the 
Commission's  understanding  that  much 
of  the  IP  (CrS  equipment  that  is  being 
distributed  at  this  time  provides  for 
ca])tions  to  he  automatically  di.s])layed 
without  the  need  to  affirmatively  turn 
the  ca])tions  on.  As  a  con.siujuence,  the 
TRS  Fund  is  hilled  unle.ss  the  person 
using  the  IP  (CTS  eejuipment  lakes 
affirmativ(;  action  to  turn  the  ca])tions 
off.  Further,  some  (Hiuijiment  is 
configured  such  that  the  user  mu.st  go 
through  a  two-step  proce.ss  to  turn 
captions  off,  rather  than  having  a  clear 
on/off  button  visible  at  all  times. 

23.  To  avoid  misuse  of  IP  (CT.S.  and  to 
ensure  that  the  Fund  is  used  for 
functionally  etjuivalent  telephone 
service  for  |)eoj)le  with  disabilities,  the 
(Commission  is  re(]uiring  on  an  interim 
basis  that  all  jjroviders  ensun;  that 
(uiuipment  and  software  used  in 
conjunction  with  their  IP  (CTS  have 
captions  turned  off  as  the  default 
setting.  This  is  consi.stent  with  actions 
already  taken  hy  a  number  of  states  to 
j)revent  similar  misuse  of  PSTN-based 
CTS.  The  Commission  antici])ates  that 
consumers  who  are  |)rovided  with  a 
clear  on/off  option  and  an  exiilanation 
of  how  to  use  it  can  reasonablv  he 
expected  to  learn  to  turn  cajitioning  on 
at  the  beginning  t)f  each  call. 

24.  Further,  while  taking  one  or  more 
steps,  such  as  pushing  a  button,  to 
receive  caj)tions  may  add  a  small 
burden  to  the  proce.ss  of  using  IP  (CT.S, 
the  (Commission  preliminarily  finds  that 
any  burden  is  outweighed  bv  the 
substantial  public  int(;rest  in  preventing 
the  misu.se  of  this  .service.  As  explaimul 
earlier.  IP  (CT.S  is  "])rovided  in  a  way 
that  is  automated  and  invisible  to  both 
parties  to  the  call,"  //’  OTS  Order,  Tl  FR 
OtHiO,  is  capable  of  being  used  without 
any  interruption  in  the  normal  ilow  of 

a  voice  telephone  conversation,  and 
offers  certain  features  that  may  attract 
its  use  hy  individuals  who  may  not 


nece.ssarily  need  the  service  to 
communicate  in  a  manner  that  is 
functionally  etpiivalent  to 
communication  by  convcmtional  voice 
tele|)hone  u.sers.  Because  of  these  IP 
(CT.S  attributes,  with  a  captions-on 
setting,  the  likelihood  increa.ses  that 
individuals  who  do  not  ikumI  IP  (CT.S 
may  be  casually  or  inadvertcmtly  using 
IP  (CT.S.  causing  illegitimate  minutes  of 
use  to  he  hilled  to  the  Fund. 

2T-).  For  these  same  rea.sons.  the 
(Commi.ssion  also  reejuires,  on  an  interim 
basis,  that  IP  (CT.S  ecjiiipment  not 
])rovide  consumers  the  option  of 
changing  the  default  .setting  from 
ca])tions-off  to  ca])tion.s-on.  At  this  time, 
the  Commission  likewise  df)e.s  not  adopt 
a  propo.sed  exception  to  allow  a 
consumer-initiated  "default  on"  setting 
for  u.sers  that  provide  an  elevated 
certification  to  the  effect  that;  (a)  Tluiv 
understand  that  the  captioning  service 
they  enjoy  free  of  charge  is  jjrovided  by 
a  live  (CCA  dtidicated  to  each  of  their 
caj)tioned  calls,  and  reimbursed  by  the 
TRS  Fund,  (h)  their  device  is  not 
accessed  hy  or  easily  acce.ssihle  to 
ineligible  users,  and  (c)  they  will  not 
])ermit  the  u.se  of  captions  on  their 
device  by  any  ineligible  persons.  Even 
well-intentioned  u.sers  may  find  it 
difficidt  to  ensure  that  there  is  no 
unnecessarv  use  of  captioning  once  it  is 
turned  on;  bv  contrast,  the  burden  on 
the  consumer  to  siinjily  jjre.ss  a 
“captions  on"  button  or  similar  method 
a])pear.s  to  he  minimal.  The 
accompanying  NPRM  .seeks  comment  on 
this  proposed  excejition,  as  well  as  a 
suggestion  that  the  (Commission  set 
.standards  for  connection  time  after  the 
consumer  activates  the  captions. 

2(i.  In  order  to  afford  IP  (CT.S  providers 
an  opportunity  to  make  any  software 
and  other  changes  neces.sarv  to 
implement  a  captions-off  default  .setting, 
the  reejuirements  adopted  herein  will 
become  effective  30  days  after  their 
publication  in  the  F’ederal  Register.  To 
the  extent  that  it  is  technically 
infeasible  for  a  j)articular  IP  CT.S 
provider  to  comjjly  within  this  3()-day 
time  i)eriod  for  eciuijiment  that  is 
already  de])loved.  the  provider  may 
re(pi(!.st  additional  time  hv  seeking  a 
limited  waiver  of  the  effective  date, 
supi)orted  by  an  ap])ro])riate  good  cause 
showing. 

fClTeclive  Date 

27.  The  APA  provides  that  a 
substantive  rule  cannot  b(;come  effective 
(wirlier  than  30  days  after  the  recpiired 
publication  or  service  t)f  the  rule,  except 
“as  otherwise  provided  by  the  agency 
for  good  cau.se  found  and  published 
witli  the  rule."  .5  II.S.(C.  .5.53(11).  See  also 
§  1.427(a)  of  the  (Commission’s  rules.  As 
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(liscusscul  al)ove,  the  Conimi.ssion  finds 
good  cause  to  adopt  immediately 
interim  rules  without  the  o])]n)rtnnity 
for  puhlic  comment  because  the 
(iommi.ssion  heliev(!s  that  the  imminent 
harms  to  the  Fund  and  legitimate  'I’RS 
users  ontwciigh  the  public  interest  in 
obtaining  comment  iMifore  such  ruhis  go 
into  effect.  The  .same  good  can.se  reasons 
for  ailopting  immediately  interim  rules 
without  the  o])portnnity  for  public 
coimmmt  ajjjily  to  making  the  rules 
effective  as  soon  as  ])ossil)le.  As  noted 
above,  any  delay  in  making  the  rules 
effective  would  encourage  IP  (ITS 
providers,  during  the  ])eriod  prior  to  the 
effective  date,  to  continue  and  |)ossihly 
even  accelerate;  the  use  of  inappropriate 
incentives  to  recruit  and  sign  up  new 
users  without  first  e.stahlishing  their 
eligibility,  adeling  additional 
uncontrolled  growth  that  could  result  in 
TRS  payment  obligations  exceeiling  the 
amount  available  in  the  ]*hmd.  Further, 
the  Commission  has  no  reason  to 
h(;lieve  that  IP  CTS  j)roviders  cannot 
comply  with  the  rules  adopted  herein 
within  the  pre.scrihed  time  periods. 
There  are  only  four  providers  currently 
offering  IP  CTS.  and  the  pavment  of 
incentives  and  registration  of  new  users 
are  matters  well  within  each  ])rovider’s 
immediate  ability  to  control. 

28.  The  interim  rules  adopted  in 
docannent  F(X]  13-13  shall  cease  to  ht; 
effective  on  a  common  date  that  is  either 
(1)  180  days  after  the  effective  date  for 
the  interim  rules  on  registration  and 
certification,  ^  04. 004(c)(9)  of  the 
("ommi.ssion’s  rules,  or  (2)  the  effective 
date  of  final  rules  on  the.se  issues, 
whichever  date  is  sooner.  The 
CtHumission  will  i)uhlish  a  .separate 
document  in  the  Federal  Register 
announcing  the  sun.set  date. 

Final  Regulatory  Flexibility  Analysis 

29.  The  Regulatory  Flexibility  Act 
(RFA),  .'i  IJ.S.C.  003,  reciuires  that  an 
agency  jjrepare  a  regulatory  flexibility 
analysis  for  notice-and-comment 
rulemaking  proceedings,  unless  the 
agency  c:ertifie.s  that  “the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  iinjiact  on  a  substantial 
niimher  of  small  entities.”  ."i  II.S.C. 
00.')(h).  The  RFA  generally  defines 
“small  entity”  as  having  the  same 
meaning  as  the  terms  “.small  business, " 
“small  organization,”  and  “small 
gov(;rnmental  jurisdiction.”  .5  II.S.C. 
001(0).  In  addition,  the  term  “small 
business”  has  the  same  meaning  as  the 
term  “small  business  concern”  under 
the  Small  Busine.ss  Act.  .0  IJ.S.C  001(3). 
A  “small  business  concern”  is  one 
which;  (1)  Is  indejjendently  owned  and 
ojjerated;  (2)  is  not  dominant  in  its  field 
of  o])eration:  and  (3)  sati.sfies  any 


additional  criteria  established  by  the 
Small  Busine.ss  Admini.stration  (SBA). 

1.0  IJ.S.C.  032. 

30.  In  document  P’CC  13-13,  in 
re.s|)onse  to  an  urgent  public  interest 
need  to  curtail  misuse  of  IP  CTS,  the 
Commission  ado])ts  interim  rut(;.s 
prohibiting  all  referrals  for  rewards 
])rograms  and  any  other  form  of  direct 
and  indin;ct  inducements,  financial  or 
otherwise  to  snhscrihe  or  use  or 
encourage  suh.scription  to  or  u.se  of  IP 
CTS.  The  Conimi.ssion  akso  adopts 
interim  rules  reipuring  each  IP  CTS 
provider,  in  order  to  he  eligible  for 
compen.sation  from  the  TRS  Fund  for 
providing  service  to  new  IP  CTS  users, 
(1)  to  register  each  new  IP  CTS  user  for 
service,  (2)  as  part  of  the  registration 
process,  to  olitain  from  each  user  a  s(;lf- 
certification  that  the  n.ser  has  a  hearing 
loss  that  necessitates  IP  CTS  to 
communicate  in  a  manner  that  is 
functionally  eijuivalent  to 
communication  by  conventional  voice 
telejihone  users,  and  (3)  where  the 
consumer  accejits  IP  C'l'S  ecjuijiment  at 
a  ])rice  below  $7.5  from  any  source  other 
than  a  governmental  jirogram,  to  obtain 
from  the  user  a  certification  from  an 
independent,  third  party  professional 
attesting  to  the  same.  The  Commission 
also  re(|inre.s  IP  CT.S  eciuipment  to  have 
a  default  setting  ofcajitions  off  at  the 
beginning  of  each  call,  so  that  the 
consumer  must  affirmativ(;Iy  turn  on  the 
captions  each  time  the  consumer  wishes 
to  use  IP  CTS. 

31.  In  recent  months.  IP  CTS  has  h(;en 
experiencing  unusually  rapid  growth. 
The  Commission  is  concerned  that 
usage  of  this  service  by  jieople  who  may 
not  need  the  assistance  of  IP  CTS,  along 
with  imjirojier  incentives  for  referrals  to 
u.se  this  service  are  contributing 
substantially  to  this  sudden,  rapid 
increase  in  IP  CTS  minutes  of  u.se. 

32.  With  regard  to  the  criterion  of  the 
economic  imjiact  of  document  FCC  13- 
13,  the  Conimi.ssion  concludes  that  IP 
CTS  providers  fit  within  the  business 
classification  of  Wired 
Tolecommunications  Carriers.  See 
NAICS  Code  .'517110  (2007).  The  clo.se.st 
ajiplicahle  size  standard  under  the  SBA 
rules  is  for  Wired  Teleconiimniications 
Carri(;r.s.  for  which  the  small  business 
size  standard  is  all  such  firms  having 

1  ,.'500  or  fewer  employiies.  1 3  CFR 
121.201,  NAICS  Code  .'517110  (2007). 
Collectively,  there  are  four  IP  CTS 
providers  that  are  authorized  by  the 
Commission  to  offer  these  .services. 
Only  one  ofthe.se  entities  is  a  small 
husine.ss  under  the  SBA  size  standard. 
Therefore,  the  interim  rules  would  not 
have  a  significant  economic  imjiact  on 
a  siihstantial  nuinher  of  small  entities. 


33.  The  Commission  therefore 
certifies,  pursuant  to  the  RFA.  that  the 
interim  rules  adopted  in  document  FCC 
13-13  will  not  have  a  significant 
(;cononiic  impact  on  a  siihstantial 
nimiher  of  small  entities.  The 
Conimi.ssion  will  send  a  copy  of 
doenment  FCC  13-13,  inclndinga  copy 
of  the  RFA  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA. 

Congressional  Review  Act 

34.  The  Commission  will  send  a  copy 
of  document  FCC  13-13  in  a  rejiort  to 
he  sent  to  Congress  and  the  Covernment 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act.  .'5  IJ.S.C. 

801  (a)(1)(A). 

Ordering  Clauses 

3,‘5.  Pursuant  to  sections  1,  2,  4(i)  and 
(j)  and  225  of  the  Communications  Act 
of  1934,  as  amended,  47  II.S.C.  151,  152, 
154(i)  and  (j)  and  225,  doenment  FCC 
13-13  is  hereby  m/o/ifed. 

List  of  Subjects  in  47  (JFR  Part  (54 

Individuals  with  disabilities, 

R(;porting  and  record keejiing 
reipiirements.  Telecommunications. 
Federal  (’.eniniunications  (’.mnniission 
Marlene  it.  Dortch. 

Socralarv. 

Interim  Rule  Changes 

For  the  reasons  di.scussed  in  the 
preamble,  the  Federal  Communications 
Conimi.ssion  amends  47  CFR  jiart  (54  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1 .  The  authority  citation  to  part  (54 
coiitinnes  to  read  as  follows; 

Authority:  47  II..S.C.  1.54.  2.54(k): 
403(1))(2)(B).  (c).  Pul).  L.  104-104.  110  Slat. 

.50.  Interpret  or  aiijilv  47  IJ..S.C.  201, 218.  222, 
225.  220.  227,  228.  254(k).  010.  020.  and  the 
Middle  Class  Tax  Relief  and  )ol)  Creation  Act 
of  2012.  Pul).  L.  112-0(),  unless  otherwise 
noted. 

■  2.  Amend  ^  (54.(504  by  adding 
paragraphs  (c)(8),  (9),  and  (10)  to  read  as 
follows: 

§64.604  Mandatory  minimum  standards. 

***** 

(c)  *  *  * 

(8)  Induceimmts  for  uso  of  IP  CTS.  (i) 
An  IP  (JTS  jirovider  shall  not  offer  or 
provitle  to  any  jierson  or  entity  anv  form 
of  direct  or  indirect  inducements, 
financial  or  otherwise,  to  sub.scrihe  to  or 
u.se  or  encourage  subscription  to  or  u.se 
of  IP  CTS.  IP  CTS  providers  offering  or 
providing  such  inducements  shall  be 
ineligible  for  any  compen.sation  for  IP 
CTS  from  the  TRS  Fund. 
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(ii)  iRo.servedl. 

(0)  IP  CTS  n^ffistration  and 
carlificalion  wqiiiwinanls.  (i)  IF  (TS 
providers,  in  order  to  he  eligible  to 
rectiive  (:oin|)ensation  from  the  TR,S 
Fund  for  jn'oviding  IP  (H'S  to  a  new 
consumer,  must  first  register  the  mnv 
consumer  applying  for  sca  vice  l)y 
obtaining  the  following  registration 
information:  'I’he  consumer’s  name, 
address  and  telephone  ninnher. 

(ii)  IP  CITS  providers,  in  order  to  he 
eligible  to  receive  compensation  from 
the  TRS  Fund  for  j)roviding  IP  (ITS  to 
a  new  consumer,  also  must  first  obtain 
a  written  certification  atte.sting  that  the 
consumer  needs  IP  (ITS  to  communicate 
in  a  manner  that  is  functionally 
ecpiivalent  to  the  ahilitv  of  a  hearing 
individual  to  communicate  using  voice 
communications  services. 

(iii)  The  certification  re(]uired  by 
|)aragra])h  (c)(9)(ii)  of  this  .section  must 
include  the  consumer's  certification 
that: 

(A)  The  consumer  has  a  hearing  lo.ss 
that  nece.ssitat(!s  IP  (ITS  to  communicate 
in  a  manner  that  is  functionally 
(upiivalent  to  communication  by 
conventional  vt)ice  t(!le])hone  u.sers: 

(13)  The  consumer  understands  that 
the  caj)tioning  service  is  provided  by  a 
live  communications  a.ssi.stant;  and 

((1)  The  consimu!!'  understands  that 
the  cost  of  the  IP  (ITS  calls  is  funded  by 
the  TRS  Fund. 

(iv)  The  certification  recpiired  hy 
paragraph  (c)(‘))(ii)  of  this  .section  must 
he  made  on  a  form  .sej)arate  from  any 
other  agreement  or  form,  and  must 
inchul(!  a  se])arate  consumer  signature 
specific  to  the  certification.  For 
purposes  of  this  rule,  an  electronic 


signature,  defined  hy  the  FlecIronic 
Signatures  in  (Jlohal  and  National 
(lomnuii’cc!  Act,  l.'j  U.S.d.  7001  e/  sacj., 
as  an  electronic  .sound,  symbol,  or 
])roce.ss,  attached  to  or  logically 
associated  with  a  contract  or  other 
record  and  executed  or  ado])ted  by  a 
person  with  the  intent  to  sign  the 
record,  has  the  same  legal  effect  as  a 
written  signature. 

(v)  In  in.stances  where  IP  (ITS 
e(pni)menl  is  (jhlaimul  by  a  new 
consumer  for  less  than  S7.‘>.  the  IP  (ITS 
])rovider  must  also,  in  order  to  he 
eligible  to  reccuve  comj)en,salion  from 
the  TRS  Fund,  obtain  written 
certification  provided  and  signed  by  an 
inde])endent  third-party  professional. 
exce])t  as  i)rovided  in  paragraph 
(c)(‘))(v)(D)  of  this  section  . 

(A)  In  instances  where  certification 
from  an  independent  third-partv 
profe.ssional  is  nxjuinul,  such 
])rofessionals  mu.st  he  (|ualified  to 
evaluate  an  individuars  hearing  loss  in 
accordance  with  apj)licahle  j)rofessional 
standards,  and  may  include,  hut  are  not 
limited  to,  t;onmumity-hased  .social 
service  providers,  hearing  related 
profe.ssionals,  vocational  rehahilitation 
counselors,  occupational  thera|)ists, 
social  workers,  educators,  audiologists, 
speech  pathologists,  hearing  instrument 
s])ecialists,  and  doctors,  nurses,  and 
other  m(!dit:al  or  health  ])rofessionals. 

(13)  In  instam;(!.s  where  certification 
from  an  iiuhjpeiuhmt  third-])arty 
prolessional  is  reciuired,  such  third- 
jjarty  profe.ssionals  must  certifv  in 
writing  that  the  IP  ('.TS  consumer  is  an 
individual  with  hearing  lo.ss  who  needs 
IP  ("TS  to  communicate  in  a  manner  that 


is  functionally  ecjuivalent  to  telephone 
.service  exjjerienced  by  individuals 
without  hearing  disahilities. 

((])  In  instances  where  certification 
from  an  inde])(!ndent  third-])arty 
])rofe.ssional  is  retjuinul,  such  third- 
party  ])rofe.ssional  mu.st  provide  his  or 
her  name,  title,  and  contact  information, 
including  address,  tele])hone  number, 
and  email  address. 

(D)  In  instances  where  the  new 
consumer  has  obtained  eciuipment  from 
a  governmental  program,  the  new 
consumer  may  ])re.sent  documentation 
to  the  IP  (7rS  provide!!’  demonstrating 
that  the  e(iuii)ment  was  obtained 
through  one  ofthe.se  programs,  in  lien 
of  providing  an  independent,  third- 
party  certification. 

(vi)  Each  IP  C.TS  ])rovider  shall 
maintain  the  confidentiality  of  any 
registration  and  certification 
information  obtained  by  the  ])rovi!ler, 
and  may  not  disclose  such  nigistration 
and  certification  information  or  tlu! 
content  of  such  registnition  and 
certification  information  excejet  as 
reepiired  hy  law  or  regulation. 

(vii)  |Re.served|. 

(10)  IP  CTS  default  saitings.  (i)  IP  CTS 
])rovider.s  mu.st  ensure  that  (Kpiipmenl 
and  softwai'!!  used  in  conjunction  with 
their  service  have  a  default  .setting  of 
captions  off.  so  thiil  new  and  existing  IP 
CTS  users  mu.st  affirmatively  turn  on 
cai)tioning  for  each  t(!le])hone  call 
initiate!!!  or  received  hefon!  captioning  is 
])rovi!i(!d. 

(11)  I  Reserved]. 

H'K  Doc.  :i0i:!-()2:i(i<)  l-’il(!(l  2-1-1:!:  4:1.'")  pilll 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  205 

[Document  Number  AMS-NOP-1 2-0016; 
NOP-12-07PR] 

RIN  0581-AD27 

National  Organic  Program;  Proposed 
Amendments  to  the  National  List  of 
Allowed  and  Prohibited  Substances 
(Crops  and  Processing) 

AGENCY:  Agricultural  Marketing  Service, 
IJSDA. 

ACTION:  Propo.srul  rule. 

SUMMARY:  This  j)ro]K).se(l  rule  would 
anuaul  the  IJ.S.  De])arliuenl  of 
Agriculture’s  (IJSDA’s)  National  List  of 
Allowed  and  Prohihitml  Sid).stances 
(National  List)  to  address 
recommendations  snhmitted  to  the 
Secretary  of  Agriculture  (Secretary)  by 
the  National  ()rganic  Standards  Board 
(NOSB)  on  November  .5.  2009.  and 
December  2,  2011.  One  recommendation 
addressed  in  this  proi)osed  rule  })ertains 
to  amending  the  annotations  for  two 
exemptions  (uses)  for  jieracetic  acid  in 
organic  crop  j)roduction.  Additional 
NOSB  recommendations  addre.ssed  in 
this  propo.sed  rule  ])ertain  to  changing 
the  annotations  for  three  substances, 
pota.ssinm  hydroxide,  silicon  dioxide, 
and  beta-carotene  extract  color,  which 
are  currently  allowed  for  use  in  organic 
handling.  'Fids  projio.sed  rule  would 
akso  address  the  NOSB  recommendation 
to  remove  the  allowance  on  the  National 
List  for  the  use  of  nonorgaidc  annatto 
extract  color  in  organic  handling. 

DATES:  Oomments  must  he  received  hv 
March  7,  2013. 

ADDRESSES:  Interested  ])erson.s  may 
comment  on  the  ])ro])osed  rule  using  the 
following  procedures: 

•  Fedtmil  eRuIenuiking  Portal:  http:// 
ww'w.regiilations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Toni  Strother,  Agricidtural 
Marketing  Specialist,  National  Organic 
Program,  USDA-AMS-NOP,  1400 


lnile])endence  Ave.  SVV.,  Room  2040- 
So.,  Ag  Stop  0200,  Washington,  IXi 
202.'50-020H. 

Instructions:  All  suhnnssions  received 
must  include  the  docket  number  AMS- 
NOP-1 2-0010;  NOP-12-07PR,  and/or 
Regulatory  hdormation  Numher  (RIN) 
0581-AD27  for  this  rulemaking.  You 
should  clearly  indicate  the  topic  and 
section  numher  of  this  proposed  rule  to 
which  your  comment  refers.  You  should 
clearly  indicate  whether  you  suj)i)ort 
the  action  being  proposed  for  the 
substances  in  this  |)roposed  rule.  You 
should  clearly  indicate  the  reason(s)  for 
your  position.  You  should  also  supply 
information  on  alternative  management 
practices,  where  applic;al)le,  that 
supi)ort  alternatives  to  the  proj)osed 
action.  You  should  also  offer  any 
recommended  language  change(s)  that 
would  h(!  aj)propriate  to  your  position. 
Plea.se  include  relevant  information  and 
data  to  support  your  i)osition  (e.g. 
scientific,  environmental, 
manufacturing,  industry,  impact 
information,  etc.).  Only  relevant 
material  su])j)orting  your  i)osition 
should  he  submitted.  All  c.omments 
received  will  he  po.sted  without  change 
to  http://\v\\'\v. regulations. gov. 

AMS  is  i)articularly  interested  in 
comments  that  identify  anv  formulated 
hydrogen  peroxide  products  labeled  for 
agricultural  use  that  contain  more  than 
.')%  peracetic  acid  and  that  may  he 
impacted  by  this  rulemaking  action. 
AMS  is  also  interested  in  comments  that 
de.scrihe  whether  product  reformulation 
will  he  nec:es.sary  and  the  timeframe  that 
will  he  needed  to  com])ly  with  the 
proposed  amendment  for  silicon 
dioxide  at  section  20.1. (10.5(1))  and  the 
l)roposed  removal  of  annatto  extract 
color  from  section  200.00(1.  Such 
comments  will  he  considered  to 
determine  aj)propriate  effective  dates  for 
these  changes  to  the  National  List  if 
codified  through  a  final  rule. 

nocnincnt:  For  access  to  the 
document  to  read  comments  received  or 
any  related  background  documents,  go 
to  http://\\’\\’\v. regulations. gov. 
Comments  submitted  in  response  to  this 
proposed  rule  will  also  he  available  for 
viewing  in  person  at  USDA-AMS, 
National  Organic  Program,  Room  2(14(1- 
South  Building,  1400  Independence 
Ave.  SW.,  Washington,  DC.  from  9  a.m. 
to  12  noon  and  from  1  p.m.  to  4  ]).m., 
Monday  through  Friday  (except  official 
Federal  holidays).  Persons  wanting  to 


visit  the  USDA  South  Building  to  vii;w 
comments  received  in  response  to  this 
propo.sed  rule  are  recpiested  to  make  an 
appointment  in  advance  hv  calling  (202) 
720-3232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meli.ssa  Bailey.  Ph.D.,  Director, 

Standards  Division,  Telej)hone:  (202) 
720-3232:  Fax:  (202)  2().3-7«08. 
SUPPLEMENTARY  INFROMATION: 

1.  Background 

On  December  21,  2000,  the  Sec:retary 
established,  within  the  National  Organic 
Program  (NOP)  (7  (iFR  part  203),  the 
National  List  regulations  in  sections 
203.(100  through  203.(107.  This  National 
List  identifies  the  .synthetic  substances 
that  may  he  used  and  the  nonsvnthetic 
(natural)  substances  that  may  not  he 
used  in  organic  production.  The 
National  List  akso  identifies  synthetic, 
nonsynthetic  nonagricultural  and 
nonorganic  agrit:ultural  substances  that 
may  he  used  in  organic  handling.  The 
Organic  Foods  Production  Act  of  1990 
(OFPA)  (7  U.S.C.  (13()1-(1322).  and 
USDA  organic  regulations,  in  section 
203.103,  specifically  prohibit  the  use  of 
any  synthetic  substance  in  organic 
production  and  handling  unle.ss  the 
synthetic  substance  is  on  the  National 
List.  Section  203.103  also  reejuires  that 
any  nonorganic  agricultural  and  any 
nonsynthetic  nonagricultural  substance 
used  in  organic  handling  he  on  the 
National  List. 

I  Inder  the  authority  of  the  OFPA.  the 
National  List  can  he  amended  by  the 
Secretary  based  on  recommendations 
developed  by  the  NOSB.  Since 
established,  AMS  has  published 
multiple  amendments  to  the  National 
List  beginning  on  October  31. 2003  ((>8 
FR  01987).  AMS  published  the  mo.st 
recent  amendment  to  the  National  List 
on  September  27.  2012  (77  FR  39287). 

This  pro])o.sed  rule  would  amend  the 
National  List  to  reflect  one 
recommendation  submitted  to  the 
Secretary  by  the  NOSB  on  November  3, 
2009,  and  four  recommemlations 
submitted  to  the  Secretary  by  the  NOSB 
on  December  2,  2011.  Based  upon  their 
evaluation  of  j)etitions  submitted  by 
indu.stry  partici])ants.  public  comments, 
market  surveillance,  and  review  of 
technical  reports  and  previous  NOSB 
recommendations,  the  NOSB 
recommended  that  the  Secretary  revise 
the  annotations  for  two  listings  for 
peracetic  acid  for  organic  croj) 
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|)rodu(:tion  at  seetion  203.(i()l,  revise  the 
annotations  for  two  snbstajices 
(potassium  hydroxide,  and  silicon 
dioxide)  for  organic  processing  at 
.section  20.'j.()0.'j(l)),  and  revi.se  the 
annotation  f(»r  one  substance  (l)eta- 
t:arotene  extract  color)  for  organic 
processing  at  section  2t).'>.(i0(j.  In 
addition,  tlie  NOSH  recommended 
removing  one  sul)stance  (annatto  extract 
color)  for  organic  processing  from 
.section  2().'i.(i(Hi.  wliicli  allows  the 
nonorganic  form  to  he  used  when  the 
organic  form  is  not  commercially 
available.  The  exemptions  for  the  u.se  of 
each  substance  in  organic  crop 
production  and  handling  were 
evaluated  by  the  NOSH  using  the 
criteria  specified  in  OFPA  (7  II.S.O. 
().^)17-().118). 

II.  Overview  of  Proposed  Amendments 

The  following  provides  an  overview 
of  the  propo.sed  amendments  to 
designated  sections  of  the  National  List 
regulations: 

Sad  ion  205. (iOl  Synthdic  Snbstoncas 
Allowed  for  I  /se  in  Organic  Orof) 
Production 

This  pro])osed  rule  would  amend 
suh|>aragraphs  (a)((i)  and  (i)(8)  of  section 
2().'j.(i()l  by  amending  two  annotations 
for  the  following  substance: 

Pcracdic  acid.  Perac(?tic  acid  is  a 
clear,  colorless  licjnid.  It  is  an  oxidizing 
agent  iornuMi  bv  a  reaction  of  hvdrogen 
j)eroxide  with  acetic  acid  in  water.  'I'he 
reaction  used  to  j)roduce  peracetic  acid 
prociHuls  until  e(|uilihrium  is  reached, 
and  all  three  species  (i.e..  j)eracetic  acid, 
hvdrogen  peroxide,  and  acetic  acid)  are 
always  simultaneouslv  pre.sent  in  anv 
formulated  peracetic  acid  jiroduct. 
Peracetic  acid  is  often  us(k1  in  the  food 
industry  as  a  .sanitizer  and  disiniei:ts  bv 
oxidizing  the  outer  cell  membrane  of 
vegetative  bacterial  cells,  endosjxjres. 
yeast,  and  mold  sj)ores.' 

This  proposed  rule  would  implement 
a  recommendation  issued  hv  the  NOSH 
at  its  meeting  on  November  .'j.  2009.  to 
amend  two  listings  for  peracetic  acid  in 
subparagraphs  (a)((i)  and  (i)(8)  in  .section 
2().').(i()l  of  the  National  Li.st.  This  rule 
pro|)oses  an  amendment  to  the 
annotation  for  pmacetic  acid  to  clarifv 
that  peracetic  acid  is  also  permitted 
with  certain  restrictions  in  hvdrogen 
|)eroxide  formulations.  This  change  is 
lujcessary  to  align  the  IISDA  organii: 
n?gulations  with  an  updated  labeling 
re(|uirement  of  the  Knvironmental 
Protection  Agency  (EPA).  The  EPA 


'  Ti!i:hni<:iil  iidvisory  |)iin(d  n-porl  lor  p(!ni(:(!ti(: 
acid.  NoviMiilM^r  (i.  2(MM).  .-\vailal)lc  in  I’otilioiicd 
Stiirslancos  Dalaliaso  iind(!r  ”1’."  at  the  NOl’  Woh 
siUc  lilti):/7i\'\u\Mius.us(la.»(>\/.-\MSvl.O/<^-tlilo? 
ill)<>(:X(inic=STELd{IX2i(Hi7(lHir-mt:t=n<>p;4i‘ninl(). 


labeling  retpiirement  sjtecifies  that 
peracetic  acid  needs  to  be  listed  as  tin 
active  ingredient  in  some  products  that 
were  previously  labeled  with  hvdrogen 
|)eroxide  as  the  sole  active  ingredient. 

Peracetic;  Jicid  was  fir.st  adcled  to 
scu'.tion  2().'j.()01  of  the  National  List  on 
November  3.  2003  (OH  PR  01087).  AMS 
addcid  peracetic  ticid  to  the  National  Li.st 
for  use  in  disinfecting  ecpiijjinent.  .seed, 
and  a.sexually  jiropiigatcul  |)lant  material 
and  for  u.se  to  control  fire  blight 
bacteria.  In  2007.  the  NOSH  revienved 
thci.se  two  li.stings  for  jceraccdic  acid 
under  the  fivcc-yciar  sunset  process 
rcHjiured  by  OFPA  and.  consistent  with 
the  NOSH  recommendation.  AMS 
renewed  both  listings  on  Novcnnhcir  3. 
2008  (73  FR  .'59470).  Following  their 
renewal  in  2008,  these  two  listings  for 
peraccdic  acid  are  scheduled  to  sim.set 
from  the  National  List  on  Novembc;r  3, 
2013. 

On  Augu.st  12,  2008,  AMS  received  a 
petition  from  a  manufacturer  of  sanitizer 
|)roduct.s  reepmsting  an  amendincmt  to 
the  National  List  to  cjxpand  the 
allowance  for  peracetic  acid  in  organic 
crop  ])roduction.-  The  petition  to  amend 
the  annotations  for  pcnaccitic  acid  in 
.scjctions  20.'5.(i0 1(a)(0)  and  20.‘5.001(i)(8) 
was  submitted  in  response  to  a  change 
in  the  EPA  labeling  recpiirements  for 
certain  jcroducts  rcigistercul  iindcH'  the 
Federal  In.scicticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (7  li.S.O.  130- 
130(y)).  The.se  products  wen;  previonslv 
labeled  with  hydrogen  ])eroxide  as  the 
sole  active;  ingredient.  .Some  hydrogen 
|)eroxid(;  lah(;l(;d  jcrodiicts  also  contain 
a  small  amount  of  jieracetic  acid. 
Peract;tic  acid  is  prodnc(;d  from  the  in 
situ  r(;action  of  ac(;tic  acid,  an  in(;rt 
ingr(;dient  permitted  under  s(;ction 
2().'5.001(m)  of  the  U.SDA  organic 
r(;gnlation.s.  with  the  active  ingredient 
hydrogen  j)eroxide.  EPA  now  r(;(iuir(;.s 
that  th(;.se  hydrogen  peroxide  products 
he  relabeled  to  list  both  hydrogen 
j)(;roxide  and  perac(;tic  acid  as  active 
ingrc;dients. 

Under  the;  U.SDA  organic  n;gulation.s, 
hydrogen  p(;roxide  is  p(;rmitt(;d  for 
j)lant  disease  control  in  organic  croj) 
])roduc:tion  (§  2().'5.(i()l(i)(.‘5)).  However, 
the  allowance  for  peracetic  acid  for 
plant  disease  control  under  the  U.SDA 
oi-ganic  regulations  is  limited  to  fire 
blight  control  (§  2().'5.()01(i)(8)).  .Since 
EPA  now  re(]uir(;s  that  p(;racetic  acid  1m; 
listed  as  an  active  ingredient  on  the 
product  label  in  some  hvdrogen 
peroxide  formulations,  certifving  agents 
and  material  evaluation  jjrograms  have 


-'llu!  pi^tition  wa.s  suhniitliHl  by  Itio.Salb  .Sy.sliaii.s 
I.I.C.  and  is  availal>l(!  on  tint  NOl’  Wnh  .sit(!  at 

\(inur=STELt^filX}r>()7]  77.’}rr(i(:(:l=iiopgi!iiinl(). 


had  to  limit  the  n.st;  of  th(;.se  products  to 
that  for  fire  blight  control  in  organic 
croj)  i)roduction.  In  the  course  of  th(;ir 
product  review,  certifying  agents  and 
material  evaluation  programs  identify 
the  active  ingredients  on  the  product 
label  (i.e.  both  hydrogen  peroxide  and 
peracetic  iicid)  iind  (;nsnre  that  the 
producer’s  use  aligns  with  the 
restrictive  allowance  for  i)eracetic  acid 
on  the  National  List  at  section 
20.'5.(i()l(i)(8). 

At  its  Novemb(;r  2000  public  meeting, 
the  NO.SH  reviewed  the  jietition  and 
public  comment  and,  in  response  to  the 
petition,  issued  a  r(;commendation  to 
amend  the  restrictive  annotation  for 
both  listings  of  ]M;racetic  acid.-'  A 
.second  motion  to  list  p(;raf:etic  acid 
without  any  restrictive  annotation  under 
the  U.SDA  organic  regulati{)ns  did  not 
receive  the  r(;qnired  two-thirds  majority 
to  jia.ss.^ 

'i'he  NOSH  imlicated  in  its 
recommendation  for  peracetic  acid  that 
its  intent  was  to  amend  the  annotations 
tor  perac;etic  acid  to  continue  the 
availability  of  certain  hydrogen 
p(;roxide  containing  products  that  an; 
now  recpiired  by  EPA  to  list  ]K;racetic 
acid  as  a  .s(;cond  active  ingredient  on  the 
label.  The  NO.SH  recommended  that 
AM.S  amend  the  annotations  for 
p(;racetic  acid  to  limit  tin;  amount  of 
peracetic  acid  to  no  more  than  .'5% 
concentration  in  hvdrogen  peroxide; 
products.  Although  the  NO.SH 
recommendation  characterized  the 
small  amount  of  peracetic  acid  in 
hydrogen  peroxide  products  as 
“formerly  allowed  as  inert."  ])eracetic 
acid  is  not  an  inert  ingredient  under 
.section  2().'5.(i()l(m)  of  the  U.SDA  organic 
regulations,  since  perac(;tic  acid  wa.s  not 
classified  as  a  List  4  inert  ingredient 
under  the  former  classification  sy.stem 
used  by  EPA.'’  Instead,  the  peracetic 
acid  may  have  always  been  ];resent  in 
some  products  from  the  in  situ  reaction 
of  acetic  acid  (a  List  4  inert  ingredient) 
with  the  active  ingredient  hydrogen 
jM;roxide. 

At  its  December  2,  201 1.  ijuhlic 
meeting,  the  NO.SH  recommended  that 
the  listings  for  j)eracetic  acid  in  section 
2().'5.0()1  he  renewed  und(;r  the  sunset 
jirocess.'*  The  NO.SH  sunset 


‘  A\  ;iil;il)l(!  on  llio  NOl’  Wol)  silo  <il  http://\vivw. 
(in}s.iis(l(i.}ii)v/AMSv}  .()/gcllilc?(lni)(:\’(inic= 
STi:i.Pl{n(:r>(i;i2(ir)()rracci^iwsl). 

■'  Availal)lo  on  lint  NOl’  Wol)  siU;  al  klip:// 
\\wn\(in)s.llscl(i.<i()\7AMSvI  .l)/}>(:llil(//(ll)(H:\’(inH!= 
STKLPHIX'.r>0i>2()r>2trii(:cl=nosl). 

■'■’I  ho  lormor  list  ol  lil’A  List  4  inorl  ingi'odionls 
is  availahio  al  l>llp://iv\v\v.ep(i.}i(>\7()ppr(llll)I /inrris/ 
cascomphic.pdf.  This  list  was  last  iipdatod  in 
,\ugiisl  21)04  and  is  no  longor  niainlainod  l)y  lil’A. 

'■Tho  NO.SH  roooininondalion  lor  poracolic  aoid 
lor  .Snnsol  2013  is  availahio  on  Iho  NOl’  Woh  silo 

CoiitiiiiX'd 


.CX)1  mm.iul.ition  noted  that  tlu)  2009 
NOSB  (iooninuaulation  to  anioml  the 
•«t.ng  for  peracotioaoid  had  not  vet 
been  nnpleinontod  hy  AMS.  Since  both 
NOSJj  loeonnnendation.s  for  jjeracelie 
jH.hI  are  ont-standing.  AMS  i.s  proposing 
nnjjleinent  the  2009  NOSh  ^ 

'JH-ommendafion  lor  peracetic  acid 
jbiough  this  jnopo.sed  ride.  AMS 
in tonds  to  complete  rulemaking  prior  to 

1.  Nove,nher:h2013,.snn.set  rk.le  for 

2  )-  ’em  ?i  bniacefic  acid  in  section 
20.). 001  ot  ||j„  J  jj,( 

ainmided  listings  for  jieracetic  acid  in 
•section  20.'-, .001  would  then  hesnhject 
to  leview  again  within  five  voars  of  their 
ciinendinent,  in  accordance  with  the 

OIlAprovi.sionlorlhesun.set  of 

fi'517(ei)  •‘^"'’^‘ence.s  (7  U.S.C. 

proposed  changes  are  necessarv 
1  .  ;  ^"'■"ndaled  products 

USIm””  compliant  with  the 

nSDA  organic  regulations  will  continue 

cuiicntlyin  use  hy  organic  crop 

^'Pplicationsarein 
'ifldition  to  tho.se  for  disinfection  of 
'•quijmient.  seed,  and  a.sexuallv 
piopagated  jilanting  material  and  for 

nosh  recommendation  continues  the 

pioducts  for  plant  di.sea.ses  which 
would  not  otherwi.se  he  permitted  if  the 
piodnct  has  been  relabeled  in 

ra-dancewith  EP A  requirements  to 
Irst  peracetic  acid  as  an  active 

ingredient. 

iniii.s  propo.sed  amendment  i.s  not 
'»lophHl  as  final,  .some  hvdrogen  ! 

peroxide  products  that  contahi  small 

arid  w’m  ^ 

-id  Hill  become  prohibited  under  the 

SDA  organic  regulations  for  most  - 

app  ications.  Once  these  jiroducts  are 

ahe  ed  m  accordance  with  new  EPA  n 

a  )(,  mg  guidelines,  these  jirodiicts  will 

'  <  subject  to  the  more  re.strictive  o 

a  knvances  for  peracetic  acid  under  the 
SDA  orpine  regulations.  AMS  has  not 

ingredient  on  the  product  label.  In 

bnrthermore.  under  this  propo.sed  w] 

ac.tion,  formulated  peracetic  acid  th 

piomu.ts  tliat  contain  more  than  .'S'X,  oe 

poracetic  acid,  would  continue  to  he  nii 

subject  to  the  .same  restrictive  L 

«niu>t„l,„"s  („r  pcniMic  ,K:i,l  ih,,  lu 

SUA  „rg„n„:  ro).ul.li„„.s.  "o 
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of  iVipfnl?''^'*- "‘I'lilion 

of  the  fidlowing  text  to  the  current 
.n.no.M,no.,f„r||K,p,,,„,,,p,.,,,.p| 

I'-'’  ings  in  .section  20.'-,.(J0i:  “Permitted 
in  hydrogen  jieroxide  formulations  at 


♦  I  •  iiiulu  111(111  i)7o  In 

tins  pr()p(,so(l  AMS  is  proposino 

)  "’nibfication  to  the  NOSlPs 

i-nnoimnended  text  as  follows  (emoh  isis 
'  ^'‘'^''>‘'.^i‘‘;,Witteclinhv(hogen  ' 
poroxide  formulations  at  concentration 
nf  no  more  than  .5%  u.s-  indiralj on  the 
pasiicide  product  label:'  This 
r  amendment  i.s  intended  to  clarifv  the 

biat  the.'-,%  concentration  o 
pm-acetic  acid  .should  be  verified  hi  the 

kirinulated  jirodnct  itself,  not  after  the’ 
l-ibe ’d-*  ’  r  '»'<-onling  to 

AMS  has  reviewed  and  jiroposes  to 

uith  the  modification  described.  This 
pioposed  rule  would  amend 

l1o  f  I  Lisi  liVHd.lins 

Ifu.  following  text  to  the  current 
annotations  for  jieracetic  acid- 
»n„illo,l  in  l,y,lr„Bon  pnrox'i,!,, 
oimulatioiis  at  concentration  of  no 
nore  than  5%  as  indicated  on  the 

listhu!^  r  "  "  ibialized.  the 

20'-,  P‘-‘;«:eticacid  in  .section 

t  b 

a  .(.oi  dance  witfi  the  ()FJV\  ,, revision  for 
AMS  IS  jiarticnlarlv  interested  in 

j-rnmnontsthatiilentifyanvimpactecl  j 

•'  Pnioxide  jiroducts  labeled  for 

<  ^ricullural  use  ttiat  contain  more  than  ! 

a  A)  jiei acetic  acid.  f 


Shc/jo,,  7».5.6'a5  Noimgrionlliml 
Inunarganic)  suhslnnms  alhnml  ns 

labeled  as  oroanw  or  “made  ivith 

Tbis  jirojiosed  rule  would  amend 
•sochoii  20.5.00.'-,(h)  bv  changing  an 
annotation  to  ex|,and  the  u.se  for  the 
following  snhstance- 
/^^/n.s.smm  hydroxide.  Potassium 
h.ulroxide  is  a  white,  cau.stic  solid 

t  nt'h\li  to  the  point 

JPat  It  dissolves  into  .solution.  It  is 

nellel's’'n'’l""'‘'’ •"'/  ‘‘'''bb'ble  in 

Pi-lln  s.  Make.s,  .sticks.  Iumj).s  and 

powder.  Cominerciallv,  food  grade 
I»'»assium  hydroxide  i.s  obtained  from 
u.  olec.trolysis  of  |)ota.s.sium  chloride 

■sohi  ionmthej,re.senceofa,,orous  ' 

iVrue’A’f"'  Pk-  Eood  and 

V  mM  le’i'’’'‘'’’‘‘‘”n^  Pota.s.sinm 
safe  Konerally  recognized  as 

•safe  ((dMS)  when  used  as  a  formulation 


OP  V  Ml- processing  aid 
ition  184  i^lni  ’  Th  "p  ' (21  f-FR 

provide  th-,t  I  regulations  further 
pro\  ule  that  substances  generallv 

"  a.sli  oi  to  a.s.si.st  m  the  jieeling  of  fruits 
In  '■''S^'^-'bles  (21  CFR  1 7:i.:il5).7  |„  (j‘,p 

lyo  jieeling  of  fruits  and  vegetables 

b  Rf^’'*^>'nn  hydroxide  works  hv  ’ 

weakening  the  glycolic  honds'of  j,ectin 

Ml  .Tl  '  """‘’'■'I'' 'Viiliir  s|)rav  an.i 

he  f '■  "/.‘'‘-bfnioal  method.s. 

^"‘'Ilowanceforjiota.ssiuni 

'is8  on  n,'.’  “’"'I 

last  on  Dei.emher  21. 2000  (pfi  pj, 

pota.ssinm  hydroxide  in  organic 
•  P'-obibited  its  u.se  in  Ive 

1-  M  vegetables."  On  ' 

tmal  lule  which  amended  the 
annotation  for  iJotassimn  hvdroxide  to 

;  b>w  Its  use  for  peehng  peaches  dim 

op’’  ‘''“bmlly  Quick  Frozen  (IQF) 
piodiiction  jirocess  (08  FR  0221. 'll.  AMS 
lasta  this  amendment  on  a  2001  NOSH 
n.i.ommendation  to  allow  jiotassinm 
lydroxide  for  IQF  peaches.  The  NOSI3 

rouommendation  stated  that  therru^re 
oa)mmen:hdlvviahhialternativesir 

10  '■  b  poaches.  The  NOSH  akso 

ncbided  that  the  low  jiU  of  the 
poaches  would  helj,  neutralize  the  i,U  of 

'■  a  -mx^'  l»>Rmtiallv 

7  '“''  ‘■••\'-‘-"vironmenlal  effects  of  the  ' 
pola.ssnim  hvdroxide  u.se 
On  A, nil  19.  2011.  AMS  received  a 

1  iv  r  v!  ‘bat  potassium 

h\  liox  (le  he  iiermitted  as  a  jiroce.ssing 
a  i  in  the  lye  j,eeling  of  fresh  jieaches^ 
(.aiming."  I  he  jjetition  exjjhiined 
bat  tin.  jieeling  jirocesses  for  freezing  or 

rminmgjieaches  are  identical.  ^ 

horefore.  the  jjetition  claimed  that  an 
■  lowance  to  use  pota.ssinm  hvdroxide 

wi  1  ^  b>r  canning  is  consistent 

uith  the  existing  allowance  for  the  use 
of  potassium  hydroxide  in  jieelino  of 

organic:  j,eacdies  for  fn,zen,,rc,ducTf 

'"Hi  VHopiahlo.s.  I’HHlins  "H,sl  Iruils 

'  liio  pplilion  was  .sulmiiliocl  by  I’at  ilic  ('(nst 
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The  jietitioii  also  stated  that  no  other 
treatment  or  j)ro(:ess  is  ecjuivalent  to 
potassium  hydroxide  for  peelinj> 
peaches,  in  terms  of  minimal  loss  of 
textnn*.  llavor,  a|)pearance  and  aroma. 

At  its  Novemher  20-D(!ceml)er  2.  2011 
meeting,  the  NOSH  considered  the 
))(;tition  to  amend  the  annotation  for 
pota.ssium  hydroxide  to  allow  its  n.se  in 
lye  peeling  of  peaches  to  l)e  canned.  In 
its  (lelilxirations.  the  NOSH  noted  a  lack 
of  commercially  viable  alternatives  for 
p(!(!ling  j)eaches  and  stated  that  the 
acidity  of  tlx;  Iriiit  and  on-site  buffering 
wonhi  mitigate  any  potential 
environmental  impact  of  alkaline  waste 
from  a  peach  ])roc(!ssing  facility  using 
potassium  hydroxide.  The  NOSH  also 
masoned  that  freezing  and  canning  are 
the  j)rimary  commercial  proce.sses  for 
p(!aches  and  that  these  processes  are 
identical  until  the  last  stej).  Hased  upon 
the  information  in  the  petition  and 
t(!chnical  rej)ort.  and  juior  NOSH  action 
r(?gar(ling  potassium  hydroxide,  the 
NOSH  recommendeil  that  potassium 
hydroxide  he  allowful  for  anv  peach 
peeling  in  organic  j)roce.s.sing,  rather 
than  limiting  the  allowance  to  ])(;aches 
to  he  frozen  using  the  IQF  proce.ss. 

AM.S  has  reviewed  and  proi)oses  to 
addre.ss  the  NO.SH  recommendation 
through  this  proposed  rule,  (lonsistent 
with  the  NOSH  recoimiKmdation.  this 
jx'opo.sed  rule  would  amend  the  listing 
for  |)otas.sium  hydroxide  in  section 
2()!5.(j().'i(h)  by  deleting  the  words, 
“during  the  individually  Quick  Frozen 
(IQF)  production  proce.ss".  This  change 
would,  in  effect,  allow  the  n.se  of 
j)otas.sinm  hydroxide  in  lye;  |)eeling  of 
p(!aches  for  all  tyjies  of  organic  jieach 
jjrocessing.  including  canning  and  the 
IQF  j)rocess.  If  finalized,  the  listing  for 
potassium  hyrlroxide  in  section 
2().'i.t)0.'j(h)  would  he  subject  to  review 
within  five  years  of  its  amendment,  in 
accordance  with  the  OFPA  j)rovision  for 
thesim.set  of  National  List  substances  (7 
II.S.C.  6.51 7(e)). 

This  propo.s(;d  rule  would  further 
amend  section  2().'5.()()5(1))  by  adding  an 
annotation  to  .s|)ecify  the  permitted  use 
of  the  following  suh.stance: 

Silicon  dioxide.  Silicon  dioxide  is 
currently  listed  as  an  allowed  svnthetic 
in  organic  processing  in  .section 
20.‘5.(i0.')(h).  In  accordance  with 
aj)plicahle  FDA  recjinrements  for  its  use 
as  a  food  additive.'"  the  substance  can 


'‘’'rii<!n!  ;ir»!  niultipk;  rotmiiicos  in  the  l-'DA 

lli.il  iin!  rtlciViinl  lo  silicon  dioxide  and 
its  aullioriztxl  use  in  food  for  human  consumption. 
'rlu!S(!  an;  idled  in  the  'riailinicid  Report  prepared  for 
the  .\().SHand  include  21  CI'K  172.4Hn.  21  Cl  K 
172.2:U).  21  CFK  7;i.:i40.  21  CI  R  KiO.lO.d.  21  Cl’R 
Kill.ia.d.  and  21  (if'R  ia2.!)0.  See  Tiadniicid  Report 
on  .Silicon  Dioxide.  Novemher  12.  2010.  Available 
in  l’(4ilion(!d  .Snhstancxis  Database,  under  “.S."  at 


serve  many  technical,  functions 
including  as  an  anti-caking  agent,  a 
deloamer,  a  stabilizer,  or  an  adjuviint. 

At  its  meitting  November  29- 
Ditcember  2,  2011,  the  NOSH  considered 
a  ptdition  recinesting  the  remov.il  of 
silicon  dioxide  from  section  2().'5.()().'j(b) 
ol  the  Natioiiiil  I.ist.  The  jietition  was 
submitted  by  a  mimnfactnrer  of  an 
organic  product  derived  from  rice  hulls, 
'file  petitioner  stated  that  the  rice  hull 
product  is  an  organic  altermitive  for  the 
n.se  ol  synthetic  silicon  dioxide  in  .some 
applications.  The  petitioner  rcHjne.sted 
that  silicon  dioxide  be  removed  from 
the  Ntttional  List  biisiul  on  tin;  criteria 
provided  under  .section  2().'5.()()()(b)(l )  of 
the  IJSDA  organic  regulations.  Sectitm 
20.'i.(>()()(b)(l )  specifies  that  anv 
synthetic  substance  used  as  a  processing 
aid  or  adjuvant  on  the  National  List 
must  be  evaluated  under  the  criteria  that 
the  snb.stance  cannot  bit  produced  from 
a  natural  source  and  there  are  no 
organic  .substitutes. 

During  its  delibenitions.  tbe  NOSH 
stated  that  the  alternative  organic 
product,  deriviul  from  organic  rice  hulls, 
could  b(!  a  replacement  for  silicon 
dioxide  in  some,  but  not  till,  current 
apjilications  of  silicon  dioxide  in 
orgiinic  bandling.  Specifically,  tin; 

NO.SH  noted  that  llu;  altttrniitive  organic 
product  does  not  function  as  a 
replacement  for  synthetic  silicon 
dioxide  as  a  defotmier.  In  addition,  the 
NOSH  iikso  noted  that  there  mav  bt; 
other  ap])lication.s  when;  the  continued 
n.se  of  silicon  dioxide  may  bit  nece.ssarv 
if  the  iilternative  organic  jirodnct  does 
not  jirovide  the  fnnction.ditv  needed. 

In  order  to  recognize  the  availabilitv 
of  the  alternative  organic  product  its  a 
substitute  for  some  uses  of  silicon 
dioxide,  the  NOSH  recommended  that 
an  annotation  be  added  to  the  listing  for 
silicon  dioxide  at  section  2().'i.(i().'j(b)  as 
follows:  “Silicon  dioxide — allowed  for 
n.se  as  a  defoanier.  May  be  used  in  other 
applications  when  non-.synthetic 
alternatives  are  not  commerciallv 
available." 

AMS  understands  that  the  intent  of 
the  NOSH’s  ntcommendation  is  to  allow 
the  continued  n.se  of  silicon  dioxide  as 
•I  defoanier  and  to  retpiire  the  use  of  a 
iionsynthetic  snb.stance  i instead  of 
silicon  dioxide  when  possible.  I’o 
ensure  clarity  and  consistenev  within 
the  USDA  organic  regulations,  AMS  is 
proposing  a  modification  to  the  NOSH’s 
recommendation  by  jiroposing  an 
annotation  which  would  read  as 
follows:  “.Silicon  dioxide — Permitted  as 
a  defoanier.  Allowed  for  other  uses 


till!  NOP  Woh  silo:  bltj)://\v\v\v.(ims.ii!id(i.f^()v/X()P 
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when  organic  rice  Indls  are  not 
commercially  available.” 

AMS  is  proposing  this  modification  to 
specify  the  sjiecific  alternative 
substance  (i.e.,  organic  rice  Inills)  that 
the  NOSH  considered  d  nring  its  review, 
rather  thiin  including  the  general  term 
“iionsynthetic  alternatives.”  AMS  has 
.s])ecifie(l  the  particular  iionsynthetic 
iilternative  within  the  annotation  so  that 
certifying  agents  can  consistently  verifv 
that  orgiiiiic  handlers  .ire  in  comjiliance 
with  the  regulations.  The  clarification 
iilso  reduces  the  burden  on  organic 
hiindlers  since  they  would  not  be 
retinired  to  demonstrate  that  all 
Iionsynthetic  injnits  were  considered 
prior  to  the  use  of  silicon  dioxide. 

AM.S  has  al.so  specified  in  the 
annotation  that  the  rice  hulls  must  bt! 
organic.  .sint:e  the  use  of  conventional 
(i.e.,  nonorganic)  rice  and  rice  products 
is  not  ])erniitted  in  iirotlucts  labeled  as 
“organic:”  under  the  USDA  organic 
regulations.  .Set:tion  20.‘i.()()()  of  the 
National  List  .sjiecifies  the 
nonorginiically  produced  agricultural 
])rodncts  that  may  be  u.stid  tis 
ingredients  in  or  on  jiroce.ssed  ])roducts 
labeled  as  “orgtmic.”  .Sub.stances 
included  in  .section  2().'i.(i()(i  are  only 
ptirinitttul  when  the  product  is  not 
comnien;ially  avaihifile  in  orgiinic  form. 
Rice  and  rice  hulls  iire  not  included  at 
.section  20.1. (iOti  of  the  Niitional  I.ist; 
therefore,  the  n.st!  of  nonorganic  rice 
])rodnct,s  would  not  be  permitted  in 
products  labeled  as  “organic.”  This 
jiroposed  ride  does  not  change  this 
retpiirement.  Het:an.se  section  20.1. OOti 
does  not  apply  to  products  labeletl 
“made  with  organic  (.s])ecified 
ingredients  or  food  gronp(s)).”  organic 
or  nonorganic  rice  hulls  would  be 
])erniilte(l  as  a  sub.stitute  for  silicon 
dioxide  in  the  30  percent  nonorganic; 
t:c)ntent  of  a  “made  with  organic 
(.spet:ific!d  ingredients  or  food 
group(.s)),”  product  iiiiclc!!' .set:tion 
201.301(c)  of  the  USDA  organic 
regulations. 

AMS  nndca'.stancls  that  the  NOSH 
rec.'ommendation  intended  for  silicon 
dioxide  to  c:ontinne  to  be  allowed  in 
applications  when  organic  rit;e  hulls  do 
not  aclecjuately  substitute  for  the 
functionality  jiroviclecl  by  silicon 
dioxide.  (]c)nnnerc;ially  available  is 
defined  under  .sc:c:tion  201.2  of  the 
USDA  organic  regulations  as  “the  ability 
to  obtain  a  proclut:tion  injmt  in  an 
apiiropriate  form,  cjuality.  or  ejnantity  to 
fnifill  an  essential  function  in  a  system 
of  organic  prc)dnc:tic)n  or  handling,  as 
cletermincul  by  the  c:c!rtifying  agent  in 
the  course  of  rcivicnving  the  organic 
plan.”  Linking  the  n.se  of  silicon  dioxide 
by  annotation  to  the  connnerc:ial 
availability  of  organic  rice  hulls  reflet:t.s 
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tho  NOSB’s  intont  to  iM;rniit  tho  uso  ot  c:h 
svnthotic  silicon  dioxide  when  organic  nn 
rico  hulls  do  not  fulfil  Ian  essential  tia 

function  in  a  system  oi  oiganic.  5 

handling,  as  detenu inetl  by  the  ve 

certifying  agent  in  the  course  ol 
reyievving  the  organic  plan.  A  diiference  pi 
in  co.st  between  synthetic  si  icon 
dioxide  and  organic  rice  hnlhs  would  •; 

not  he  considered  a  permitted  ' 

instification  for  use  of  synthetic;  sihc.on  oi 
dioxide  under  the  proposed  annotation.  c. 

AMS  has  reyiewed  and  projio.ses  to  a 
address  the  NdSB  recommendatiem  o 

with  the  modification  described.  This  y 

proposed  ride  would  amend  section 
2()5.(i0ri(h)  by  adding  an  annotation  tor  a 
silicon  dioxide  to  read  as  follows;  i 

“Silii;on  dioxide— Bermitted  as  a  I 

defoamer.  Allowed  for  other  uses  wlmn 
organic  rice  hulls  are  not  c;omnier(;ially  ; 
ayailahle.”  AMS  is  seeking  c.omments  t 

that  desc;rihe  whether  prodiK;t  < 

reformulation  will  he  ne(;essary  and  the  j 
timeframe  that  will  he  needed  to  c.omply  : 
with  this  (;hange.  Snc.h  (;omments  will 
inform  an  aiijiropriate  f"'” 

this  amendment  if  finalized.  It  finalized, 
the  listing  for  sili(;on  dioxide  m  se(;tion 
205. (>05  would  he  snhjec;!  to  reyiew 
within  fiye  years  ot  its  amendmemt,  in 
a(;cordan(;e  with  the  OFBA  proyision  for 
the  sunset  of  National  l.i.st  snhstan(;es  (7 
IJ.S.C.  051 7(e)). 

S(H:tion  205.(i()6  Nonoii’onicaUy 
Prodiia^d  Agricultural  Products  Allowed 
as  Ingredients  in  or  on  Processed 
Products  Labeled  as  “Organic 

This  iiroposed  rule  would  amend 
subparagraph  (d)(3).  redesignatiHl  under 
this  proposed  ac.tion  as  (d)(2).  of  sec.tion 
205.000  by  changing  the  annotation  to 
c.orrec-t  the  Chemical  Abstra(;ts  Seryu;e 
(CAS)  mnnlier  and  to  allow  an 
additional  sonr(;e  of  the  following 
.substance: 

Beta-carotene  extract  color.  Oeta- 
carotene  is  a  carotenoid.  Carotenoids  are 
natural  pigments  synthesized  by  plants 
that  aid  in  iihotosynthesis  by  absorbing 
light  and  protect  the  plant  frmii 
iihotosensitization.  Carotenoids 
commonly  exhibit  antioxidant  actiyity 
in  food.  In  the  hiinian  body,  heda- 
carotene  is  conyerted  to  yitamin  A. 
Beta-carotene  is  the  most  common 
carotenoid  and  the  major  colorant  in 
carrot  and  palm  oil  seed  extracts  and  is 
ahso  found  in  cantaloupes,  apricots, 
sweet  iiotatoes  and  other  orange,  red 
and  dark  green  fruit.s  and  ycigetahles. 

Beta-carotene  c:an  be  produc.ect 
through  yarious  methods  including 

iiTnc.linic.al  Koiioit  on  BoUi-ciiroUnu!  nxtraot 
color,  lulv  15.  2011.  AvailaBlo  in  I’nlitionod 
.Snbstanco.s  Datal)aso.  uiulor  •  (.  lor  y”’ 

N01>  Wol)  silo:  hltp://nmv  <iius.us(l(i.}i(>y/M)‘ 

PciilionodSiihstinicasDdlalxiso. 


chemical  synthesis,  fermentation  of  n 

microorganisms  (fungi,  yeasts,  or  a: 

bacteria),  and  extraction  from  certain  o 

aleae  (Dunnaliella  salina]  and 
yegetahles.  Chtaining  lieta-carotene  from  e 
natural  sources  generally  iiiyoh'es 
projiagation  and  haryest  of  the  source 
and  solyent  extraction  of  the  beta-  1 

carotene.  According  to  the  201 1 
'I’echnical  Report  for  heta-caroteiie,  only  i 
one  preiiaration  of  cry.stalline  heta- 
t;arotene  from  carrots  is  commercially  ( 
ayailahle  and  the  substance  is  not  yet 
obtained  commercially  from  other 
yegetahle  sources. 

Beta-carotene  is  used  as  a  color 
additiye  and  as  a  nutritiye  supplement 
in  a  yariety  of  foods  including  dairy 
products,  fats  and  oils,  and  processed 
fruits  and  fruit  juices.  As  a  colorant,  it 
adds  a  deeji  orange  to  light  yiillow  coloi 
to  the  food  depending  upon  the 
concentration.  The  FDA  regulations 
iiroyide  that  beta-carotene,  prepared 
'  Umthetically  or  obtained  from  natural 
.sources,  may  he  safely  used  for  coloring 
foods  in  amounts  consistent  with  good 
,  manufacturing  practices,  ft  may 

used  in  foods  for  which  there  is  an  1'  DA 
standard  of  identity  unless  that 
of  identity  authorizes  its  use  (21  (TK 

7  On  lime  27.  21)07,  a  h.sting  for  beta- 
carotene  extract  color,  deriyed  froin 
carrots,  was  added  to  section  2()5.()()b  ot 
,  the  National  last  through  an  interim 

final  rule  (72  FR  35137).''"  This 

allowance  proyides  for  the  use  ol  the 
iionorganii:  form  of  beta-carotene  extrai. 
color,  deriyed  from  carrots,  in  organic 
processing  when  an  organic  form  is  not 

commercially  ayailahle.'  * 

On  )uly  20,  2000,  AMS  receiyeil  a 
*  iietition  to  amend  the  annotation  tor 

beta-carotene  extract  color  deriyed  from 
carrots.'-*  The  petition  requested  two 
changes  to  the  listing  for  lH'hM:arotene 
extract  color;  (i)  Correction  ot  the  CAS 


■  nil.,  interim  final  rnie  was 
final  rnli!  published  )nni!  li.  2(112  (77  I'R  ,1.12.1(1) 
which  renewed  (he  listinf-  for  hela-carotm.e  .^Iract 
t:olor  as  i)art  of  the  2(1 12  sunset  review.  1  he  limit 

nde  was  effective  lime  27.  2012.  ,  ,  , 

c*ln  April  2007,  the  NOSH  reconiinended  adding 
heta-c.arotene  color  extract  derived  Iroin  carrots  to 
•205  000  The  NOSH  concluded  that  this  siihslaiu.c 
was  not  available  in  organic  form  hecaiise  the 
spec.ilic  varieties  of  carrots  grown  lor  heta-caroleiu. 
pmdiiclion  were  not  iirodiiceal  oi-ganu:ally  in 
sufficient  (piantilies.  NOSH  hormal  ,  •  .  , 

Kecomineiidalion  on  Heta-carotene 

horn  carrots.  April  21. 2007,  'y'"''"';''*' '  '  ‘ 

Wei)  site;  )i((/).-//n  ii  iv.mii.s.nsdd.goi’/AM.Si  1.0/ 

"  '.The  petition  was  siihmilted  l.y  D.D.  Wd  unnson 

KOo  Inc...  and  is  available  from  the  N()l>  Web  site 

in  the  I’elilioned  Siihslances  Database:  /i«;)://nnn. 

A  separate  iietition  has  been  siihmilted  by  the 
Inleiwitional  Formula  C.onm:!!  lor  the  use  ol  the 
synthetic  form  of  heta-carotene  m  organic 
processing. 


nuiiilior;  and  (ii)  the  inclusion  of  algae 
as  a  source  of  lieta-carotene  extract 
color.  The  petition  indicated  that  the 
CAS  nimiher  listed  for  heta-carotene 
extract  color  (CAS  #1393-(i3-1)  is 
incorrtK-.l  and  refers  to  the  pignumt 
found  in  annatto  extract  color.  'Ihe 
petition  also  stated  that  algae  provide 
the  only  source  of  heta-carotene  that  can 
he  produced  with  allowed  .solvents, 
such  as  nonsynthetic  ethanol,  vegetable 

oil.  and  carbon  dioxide  ,,  v(ti  i 

At  its  Noyemher  29-Deceniher  2,  201 1 
meeting,  the  NOSB  considered  the 
petition  to  amend  the  listing  for  beta- 
carotene  extract  color.  In  its 
deliberations,  the  NOSB  considered  its 
October  2010  reconimeiidation  to 
prohibit  the  use  of  synthetic  solveiBs 
and  carrier  systems  or  any  artifi(:ial 
pre.seryative  in  the  production  of  colors 
used  in  organic  ]irocessing.  The  October 
2010  NOSB  recommendation  specitietl 
that  the  listing  for  colors  derived  from 
agricultural  products  at  section  205.b0b 
should  include  the  following 
annotation;  "Must  not  he  produced 
using  synthetic  solvents  and  carrier 
systems  or  any  artificial  preservative.  - 
1  This  NOSB  reconimeiidation  was 

c  odified  ihrough  a  final  rule  pub  islied 
on  lime  0.  2012  (77  FR  33200).  The 

NOSB  accepted  the  Iietition  s 

instification  for  revision  ot  the  listing  ioi 
1  heta-carotene  extract  color,  which  slated 
that  the  only  method  to  extract  beta- 
carotene  from  carrots  uses  synthetic, 
solvents  and  would  not  comply  with  tlie 
;t  revised  requirements  lor  colors  dtiriyec 
from  agricultural  products  in 

I  205.000.  The  NOSB  concluded  that  the 
production  of  heta-carotene  color  troiii 
aloae,  as  described  in  the  petition,  could 
ctmnilv  with  the  amended  annotation 

II  for  colors  in  section  205.000  and  be  an 
acceptable  source  of  heta-carotene 

:  extract  color  in  organic  products  wlmii 

;  an  organic  form  was  not  commercially 
available.  The  NOSB  also  recommended 
that  the  CAS  numher  he  corrected  to 
7235-40-7  for  this  listing.'" 

AMS  has  reviewed  and  propo.ses  to 
'  address  the  NOSB  recoiiimeiidation 
ing  through  this  proposed  rule.  Consistent 
lo  with  the  NOSB  recommendation,  tins 
""  proposed  rule  would  amend  paragraph 
(d)(3).  redesignated  under  this  action  as 
paragraph  (d)(2).  of  section  205.000  ot 
the  National  hist  by:  (i)  Replacing  the 
•'  text,  "(CAS  #1303-03-1)”  with  the  text 


ir.NO.SH  Formiil  Rc  ommomti.lion 
(K.rivml  from  iigriciiltmiil  ingrwhimts Oclolior  _(U(l. 
Availahlo  at  tho  NOR  Wol.  silo: 

rt(mm'isirw(t=i\onb. 

I'-NO.SH  Formal  Rocommomlalion  on  .ymatto 
FNlraot  Color.  Dooomhor  2.  2(11 1. 

NOl’  Woh  silo:  htlp://\\  mv  t„us.iisiia.oo\/AStS\  1.0/ 

»()(/i7oA/Do(:.V(iili()=STW-™/X;5()f>71(ll. 
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‘*(|)igment  (;AS  #723.')-40-7)":  and  (ii) 
adding  the  words,  “or  algae"  lielween 
“carrots"  and  “(j)iginent  ('AS  #723.'j- 
40-7).”  If  finalized,  the  listing  for  heta- 
carotene  extract  color  at  .section  20.'j.()0() 
would  he  subject  to  review  within  five 
years  of  its  ainendnunit.  in  accordance 
with  the  OFPA  jirovision  for  the  sun.set 
of  National  List  substances  (7  ll.S.d. 
ti.')17(e)). 

This  proposed  rule  would  further 
amend  jiaragraph  (d)  of  .section  2().'i.(i()() 
by  removing  the  exemjition  for  the 
following  substance: 

Annatio  extract  color.  Annatto  extract 
color  is  made  from  the  dried  seed  of 
Bixa  orcllana  L..  an  evergreen  shrub 
native  to  ('.entral  and  tropical  South 
America,  which  is  cultivated  globally  in 
tropical  areas.  The  seed's  coating 
contains  carotenoid  pigments, 
jirinci pally  liixin,  which  are  used  to 
imjiart  a  deej)  orange  to  light  vellow 
color,  depending  upon  the 
concentration,  to  foods  and  beverages. 
The  water  soluble  form  is  used  as  a 
colorant  in  foods,  such  as  hard  cheeses, 
bakery  jiroducts.  .sauces,  and  sugar  and 
flour  confectionary.  This  form  is 
available  spray-driiid  on  a  carrier  or  is 
available  in  an  a(|ueous  .solution.  The  oil 
.soluble  form  is  u.sed  in  foods  with  a 
high  fat  content,  such  as  salad  dressings. 
This  form  is  available  dried  or 
snspemied  in  vegetable  oil.'^  Organic 
annatto  extract  seeds  are  hulled, 
crushed  into  small  pieces  and 
physically  ground  together  in  vegetable 
oil  or  mildly  alkaline  water.  The  oil  and 
water  are  filtered  and  concentrated,  and 
retain  the  pignmnts  contained  in  the 
sei*d. 

According  to  FDA.  annatto  extract 
may  lx;  .safely  u.sed  for  coloring  foods 
generally  in  amounts  consistent  with 
good  manufacturing  practices,  excejit 
where  a  standard  of  identitv  does  not 
authorize  its  use.  The  FDA  has  also 
(hitermined  that  annatto  extract  color  is 
(ixempt  from  color  certification  (21  C3*'R 
73.30).  Under  section  721(c)  of  the 
Federal  F'ood,  Drug  and  (x)smetic  Act 
(FFD(;A).  the  FDA  exempts  certain  color 
additives  from  certification  if  l-'DA 
ajiproval  is  not  necessary  for  the 
protection  of  the  public  health. 

On  june  27,  2007,  a  listing  for  annatto 
extract  color  (pigment  (^AS  #13‘).3-03- 
1),  water  and  oil  soluble,  was  added  in 
section  20.'i.()0()  of  the  National  List 
through  an  interim  final  rule  (72  FR 
3.51 37). This  allowance  provides  for 


F(i()(l  iind  Aj>rii:iilliin!  Or^aiiiziitiiin  (il  lliii 
Unilisi  Niilions.  HHI.i.  Ncin-Wootl  Korosl  I’rixliicts. 
Niitural  (kilouraiits  and  Dvnslidts.  http://\v\\  \\  .fM>. 

'“'riin  ininriiii  final  ruin  was  siipiirsnchid  by  a 
Pinal  ruin  pnlilislind  |iinn  (>.  2012  (77  I'K  ;<:t2!IU) 
which  mnnwnd  Ihn  listiii”  for  annatto  nxiraci  c:olor 


the  use  of  the  nonorganic  forms  of  water 
and  oil  soluble  annatto  extract  color  in 
organic  processing  when  an  organic 
form  is  not  commerciallv  available.  The 
2007  rule  .stated  that  the  global  .supply 
jirodiiction  of  annatto  seeds  was 
insufficient  to  consistently  provide 
organic  sources  of  this  substance. 

In  Sejitemher  2010,  AMS  received  a 
petition  for  the  removal  of  annatto 
extract  color  from  the  National  List."’ 
The  jietition  slated  that  the  use  of 
nonorganic  annatto  extrai:t  in  organic 
lirocessing  was  no  longer  warranted 
liecause  there  is  an  adeipiale  supply  of 
organic  annatto  .s(!ed  from  which 
organic  annatto  extract  can  be  produced. 
The  petition  explained  that  the 
geograjihic  diversity  in  organic  annatto 
seed  ])roduction  jirotects  the  supplv 
from  interruptions  due  to  weather.  In 
addition,  the  petition  indicated  that  the 
availabilitv  of  water  soluble,  oil  soluble, 
oil  soluble  susiiensions  and  jiowdered 
forms  of  annatto  extract  are  adeijuate  for 
the  needs  of  the  organic  industrv. 

On  June  (i,  2012,  AMS  published  a 
final  rule,  renewing  the  listing  for 
annatto  extract  color  at  .section  205.()0(). 
prior  to  its  sun.set  dale  on  Junn  27,  2012 
(77  FR  33200).  The  final  rule  is 
consistent  with  the  October  2010  NOSH 
sunset  recommendation  to  continue  the 
allowance  for  the  u.se  of  nonorganic 
annatto  extract  color.  In  the  justification 
for  r(!commending  nmewal  in  2010.  the 
,NO.S13  explained  its  uncertainty  about 
the  commercial  availability  of  organic 
|)owdered  annatto  extract  liased  upon 
public  comment  at  that  tiiiK!.  The  NOSH 
indicated  that  it  would  address  the 
commercially  availability  of  li(|uid  and 
dry  forms  of  annatio  extract  color  during 
its  future  consideration  of  the 
September  2010  petition  to  remove 
annatto  extract  color  from  the  National 
List.^" 

At  the  November  29-December  2, 

2011  NOSH  meeting,  the  NOSH 
considered  the  September  2010  petition 
to  remove  annatto  extract  from  tlie 
National  List.  The  NOSH  Handling 
(Committee  conducted  market  re.search 
to  verify  that  the  forms  of  annatto 
extract  u.sed  by  organic  handlers  are 
available  organically.  Their  findings 
indicated  that  liijuid  forms  of  organic 
annatto  extract  wen;  widely  available. 


iis  piirl  ol  till!  2012  siins(!t  roviiiw.  'Phi;  Pin.il  nih;  was 
(!ll(!(;liv(!  )uii(!27.  2012. 

'“'TIk!  palition  was  siihinittial  hv  0.1).  Williainsdii 
K:  Co..  Iiic.  and  is  availahh;  li'oin  tho  NOI’  Wnh  silo 
in  lh(!  I’otitioniHl  .Snhslancos  Oatahaso  iindor  "C"  loi' 
colors:  hlli)://\\  \v\v.<iniN.iis(l(i.<’nv/\'()l’l’(:Uli(>iU‘(l 
SiihsliincasDiildlxisir. 

-"NOSH  l‘'orinal  Kncoinnunulalion:  Colors 
(lorivod  troin  a(<ri(:ultiiral  products — Annotation 
Change.  October  28.  2010.  Available  at  the  NOP 
Web  site:  hlli)://\\  \\  \\  .(inis.iiscl(i.<>ov/AMSv}.()/ 
fidllil<'y<tl)o<:\'<inu!=STId.l’l{l)(^~>()Hlt()]HlT<ic<:l=tu>sl). 


cind  the  ])owdered  form  of  organic 
amiatto  extract  was  available,  hut  not 
widely  used.  The  NOSH  Handling 
(Committee  proposed  that  the  annotation 
for  annatto  extract  be  ntvi.sed  from  water 
and  oil  soluble  to  liiiuid  iind  ])owdered 
forms  to  reflect  the  forms  found  in  the 
marketplace.  To  ensure  that  the  NO.SH 
considered  all  forms  of  annatto  extract 
needed  by  organic  handlers,  the 
(Committee  solicited  ]nil)lic  comment  on 
any  specific  needs  for  a  continued 
allowance  of  nonorganic  annatto 
extract.-'  During  the  November  29- 
December  2.  2011,  NOSH  meeting,  the 
Handling  (A)iiuuittee  explained  tliat  it 
had  not  received  ])iiblic  comment 
indicating  that  nonorganic  forms  of 
annatto  extract  were  needed.  Therefore, 
the  NOSH  approved  a  recommendation 
to  remove  annatto  extract  color  from 
section  2()5.0()()(d).-“ 

AMS  has  reviewed  and  jirojjo.ses  to 
adilress  the  NO.SH’s  recommendation 
through  this  j)ro])osed  rule.  C'onsistent 
with  the  NOSH  recommendation,  this 
proposed  rule  woidd  amend  paragrajih 
(d)  of  section  2()5.(i()(i  by  removing 
annatto  extract  color  (pigment  (3AS 
#1393-(i3-l) — water  and  oil  soluble  and 
redesignating  jiaragraphs  (d)(2)  through 
(d)(19)  as  paragraphs  (d)(1)  through 
(d)(18).  AM.S  is  .seeking  comments  that 
de.scrihe  whether  product  reformulation 
will  he  necessary  and  the  timeframe  that 
will  he  needed  to  comply  with  this 
change.  Such  comments  will  inform  an 
ap])roj)riate  effective  date  for  this 
amendment  if  finalized. 

III.  Related  Documents 

Two  notices  were  published  regarding 
meetings  of  the  NOSH  and  its 
deliberations  on  recommendations  and 
substances  jietitioned  for  amending  the 
National  List.  Substances  and 
recommendations  included  in  this 
proposed  rule  were  announced  for 
NOSH  deliberation  in  the  following 
Federal  Register  notices:  (1)  74  FR 
49411,  September  9,  2009  (peracetic 
acid):  and  (2)  70  FR  02330,  October  17, 
2011  (jjota.ssium  hydroxide,  silicon 
dioxide,  heta-carotene  extract  color,  and 
annatto  extract  color). 

IV.  Statutory  and  Regulatory  Authority 

The  OFRA,  as  amended,  (7  U.S.C. 
0501-0522),  authorizes  the  Secretary  to 
make  amendments  to  the  National  List 


.NO.SI1  lliiiulliii<>  CoininitliH!  rocoinnicndiitioii 
on  Annatto  (!Xtiai:t  color.  .S(!))ti!inbi!r  2!).  21111. 
Available  at  tlie  NOI’  Web  site:  hllj):// 
\im\’.<ims.usil(i.}i()v/AMSvl.O/f’(:lliI(:y(II)()r\'am(:= 
siT.LPltDcrdmun  i . 

^-NO.SH  ronnal  recommendation  on  Annatto 
extract  color.  December  2.  2t)11.  Available  at  tlie 
NOI’  Web  site:  hUpJ/www.ams.usdd.gov/AMSvl.O/ 
<’i!llil(!?dl)()(:\'(inu^STliLI’l!n(:r>(l97()fH). 
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l)a.s(ul  on  proposed  aiuemlments 
develoj)ed  l)v  the  N()S13.  .Sections 
(i.'ll«(k)  and  b.^lHln)  of  the  OFPA 
authorize  the  NOSB  to  develop 
propo.sed  aniendnients  to  the  National 
List  for  snhniission  to  the  S(;(;retary  and 
establish  a  ])etition  ])rocess  hv  which 
|)(!r.sons  inav  petition  the  NO.SH  for  the 
])ur])o.se  of  having  substances  evaluated 
for  inclusion  on  or  deletion  from  the 
National  List.  The  National  List  ])etition 
l)rocess  is  iin])leinent(;d  under  section 
20.'i.()()7  of  the  IJSDA  organic 
regulations.  The  current  petition  iMocess 
(72  FR  2107.  lanuary  18,  2007)  can  he 
acce.ssed  through  the  NOP  Web  site  at 
hit  p://\v\v\v. ants. iisdd. gov/ AMSv  1 .()/ 
nop. 

A.  Exacntiva  Order  I2(i()6 

This  action  has  been  determined  not 
significant  for  purposes  of  Executive 
Order  12800,  and  therefore,  has  not 
l)(!en  reviewed  by  the  Office  of 
Management  and  Budget. 

B.  Executive  Order  12i)(i8 

Executive  Order  12088  instructs  each 
executive  agency  to  adhere  to  certain 
re(|uirements  in  the  development  of  new 
and  revised  regulations  in  order  to  avoid 
unduly  burdening  the  court  system, 
rhis  proposed  rule  is  not  intended  to 
have  a  retroactive  effect. 

.States  and  local  jurisdictions  are 
preemj)led  under  the  OFPA  from 
creating  programs  of  accreditation  for 
j)rivate  per.sons  or  .State  officials  who 
want  to  become  certifying  agents  of 
organic  farms  or  handling  operations.  A 
governing  .State  official  would  have  to 
aj)j)ly  to  IJSDA  to  he  accredited  as  a 
certifving  agent,  as  described  in  the 
OFPA  (7  IJ.S.C.  (l.'iMlh)).  .States  are  also 
preempted  by  the  OFPA  (7  II..S.C.  (i.'5()3 
through  8.'j07)  from  creating  certification 
jjrograms  to  certify  organic  farms  or 
liandling  ojjerations  unless  the  .State 
j)rograms  have  been  submitted  to,  and 
approved  by,  the  Secretary  as  meeting 
the  requirements  of  the  OFPA. 

Pursuant  to  the  OFPA  (7  IJ.S.C. 
(i.'5()7(h)(2]).  a  State  organic  certification 
j)rogram  may  contain  additional 
re(iuirements  for  the  production  and 
handling  of  organically  ])roduced 
agricultural  products  that  are  produced 
in  the  .State  and  for  the  certification  of 
organic  farm  and  handling  operations 
located  within  the  .State  under  certain 
circumstances.  .Such  additional 
nuiuirements  must;  (a)  Further  the 
piirjjo.ses  of  the  OFPy\.  (h)  not  be 
inconsi.stent  with  the  OFPA,  (c)  not  be 
discriminatory  toward  agricultural 
commodities  organically  j)roduced  in 
other  .States,  and  (d)  not  be  effective 
until  a])j)roved  by  the  .Secaetarv. 


Pursuant  to  the  OFPA  (7  IJ.S.C. 
8.118(0),  this  propo.sed  rule  would  not 
alter  the  authority  of  the  .Secretary 
under  the  Federal  Meat  Insjjection  Act 
(21  IJ.S.C.  801-824),  the  Poidtry 
Products  Inspection  Act  (21  II..S.(J.  4.11- 
471),  or  the  Egg  Products  lns])ection  Ac;t 
(21  IJ..S.(’,.  1031-1018),  couceruing  meat, 
poultry,  and  egg  ])roduct.s,  nor  any  of 
the  authorities  of  the  .Secretary  of  Health 
and  Human  Servictis  under  the  FFDCJA 
(21  IJ..S.(J.  301-300),  nor  the  authority  of 
the  Administrator  of  EPA  under  the 
FIFRA  (7  II.S.C.  138-138(y)). 

'Die  OFPA  (7  IJ..S.(J.  8120)  provides 
for  the  .Secretary  to  e.stahlish  an 
expedited  ailministrative  ap])eals 
jjrocedure  under  which  iiersons  may 
a])peal  an  action  of  the  .Secretarv,  the 
ajjplicable  governing  .State  official,  or  a 
certifving  agent  under  this  title  that 
adversely  affects  such  person  or  is 
inconsi.stent  with  the  organic 
certification  program  established  under 
this  title.  The  OFPA  al.so  ]M'ovides  that 
the  IJ..S.  District  Court  for  the  district  in 
which  a  ])er.son  is  located  has 
jurisdiction  to  review  the  .Secretary’s 
final  decision. 

O.  Begnlatory  Elexihility  Act 

The  Regulatory  Flexibility  Act  (RFA) 

(1  IJ..S.(;.  801-812)  nupures  agencies  to 
consider  the  economic  impact  of  each 
rule  on  small  entities  and  evaluate 
alternatives  that  would  accomplish  the 
objectives  of  the  rule  without  unduly 
burdening  small  entities  or  erecting 
harriers  that  would  restrict  their  ability 
to  com})ete  in  the  market.  The  purpose 
is  to  fit  regulatorv  actions  to  the  .sc:ale  of 
husine.s.ses  subject  to  the  action.  .Section 
801  of  the  RFA  allows  an  agency  to 
certify  a  rule,  in  lieu  of  prejjaring  an 
analysis,  if  the  rulemaking  is  not 
expected  to  have  a  significant  economic 
imjjact  on  a  substantial  number  of  small 
entities. 

.Small  agricultural  service  firms, 
which  include  producers,  handlers,  and 
accredited  certifying  agents,  have  been 
defined  by  the  .Small  Busine.ss 
Administration  (.SBA)  (13  CL’R  121.201) 
as  those  having  annual  receipts  of  less 
than  .$7,000,000  and  small  agricultural 
])roducers  are  defined  as  those;  having 
annual  receij)ts  of  less  than  $710,000. 

IJ..S.  .sales  of  organic  food  and  non¬ 
food  have  grown  from  $1  billion  in  1000 
to  .$31.4  billion  in  2011.  .Sales  in  2011 
rejjresented  0.1  percent  growth  over 
2010  .sales.-  '  According  to  USDA, 
National  Agricultural  .Statistics  .Service 
(NA.S.S),  certified  organic  acreage 


-■'()r”iinic:  Trade  Associalimi.  2012.  Organic 
Iiuliislrv  .Survey,  wn  w.olii.coni. 


exceeded  3.1  million  acres  in  2011. 
According  to  NOP’s  Accreditation  and 
International  Activities  Division,  the 
number  of  certified  organic  operations 
in  the  IJ..S.  has  more  than  doubled  over 
time  from  approximately  7,000 
o|)eration.s  in  2000  to  over  17,000 
o])eration.s  by  the  end  of  2011.  Of  these 
operations,  over  4,000  are  organic 
handlers,  over  10,000  are  organic  crop 
producers,  and  over  1,000  are  organic 
livestock  producers.  AM.S  believes  that 
mo.st  of  these  entities  would  be 
considenid  small  entities  under  the 
criteria  established  by  the  .SBA. 

In  addition,  the  IJSDA  has  87 
accredited  certifying  agents  who 
provide  certification  .services  to 
jiroducers  and  handlers.  A  complete  list 
of  names  and  addresses  of  accredited 
certifving  agents  mav  he  found  on  the 
AMS  NOP  weh  site,  at  http:// 
www.ains. nsda.gov/nop.  AM.S  believes 
that  most  of  the.se  accredited  certifving 
agents  would  he  considered  small 
entities  under  tlu;  criteria  established  bv 
the  .SBA.  Certifying  agents  reported 
approximately  20.000  certified 
t)perations  worldwide  in  2011. 

AM.S  has  considered  the  economic 
impat:t  of  this  action  on  small  entities. 
The  effect  of  this  propo.sed  rule  would 
he  to  expand  the  allowed  uses  of 
peracetic  acid  in  organic  crop 
l)roduction.  AM.S  concludes  that 
expanding  the  allowance  for  peracetic 
acid  on  the  National  Li.st  both  addres.ses 
EPA  relabeling  i.ssues  for  jiroilucts  u.sed 
in  organic  crop  ])roduction  and 
continues  access  to  a  .substance  u.sed  for 
plant  disea.se  control  on  organic  farms. 
Therefore,  this  action  will  he  beneficial 
to  small  agricultural  service  firms.  This 
propo.sed  rule  also  would  expand  the 
use  of  pota.ssium  hydroxide  and  heta- 
carotene  extract  color  in  organic 
handling.  AMS  concludes  that 
expanding  the  allowance  for  these 
substances  on  the  National  List  provides 
organic  handlers  with  more  tools  for 
jirocessing  organic  products  and. 
therefore,  will  he  beneficial  to  small 
agricultural  service  firms.  This  propo.sed 
rule  would  amend  the  allowance  for 
.synthetic  silicon  dioxide  such  that 
organic  rice  hulls  would  be;  reqinr(;d  as 
an  alternative  to  silicon  dioxide  when 
commercially  available.  The  proposal 
would  continue  to  allow  the  use  of 
silicon  dioxide  as  a  defoamer  and  would 
allow  the  use  of  silicon  dioxide  when 
organic  rice  hulls  are  not  available  in  an 
appropriate  form,  (juality,  or  ejuantity  to 
fulfill  an  essential  function  in  a  system 


-■*  II. .S.  DoparliniMit  of  Asriculluro.  Niilional 
A^riciilturiii  .Statislics  .Siirvici!.  ()c:tol)(!r  2012.  201 1 
CortiliwI  ()|-”iinic:  ITodiiclioiis  .Survov.  http:// 
iisddt)  1  .lihnirwntrnclI.cdu/iisdti/cmwnt/On^aim: 
Produi:tion/Of«unicProduction-t()-l)4-2t)i2.pdl'. 
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of  organic  handling.  This  Ihixihility  is 
intended  to  minimize  the  im])act  on 
small  entities.  This  proposed  rule  woidd 
also  remove  the  allowance  for  one 
nonorganic  agricultural  substance, 
annatto  extract,  in  oi-ganic  handling. 

The  NOSH  has  detta  inined  that  annatto 
extract  is  commercially  available  in 
organic  form  in  sufficicmt  (juantities  for 
organic  handling.  AMS  concludes  that 
the  economic  impact  of  this  amendment 
to  the  National  hist,  if  any,  would  he 
minimal  to  small  agricultural  service 
firms  and  may  spur  further  develojmient 
of  organic  annatto  |)roduction. 
Accordingly,  AMS  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

D.  Papvnvork  Recluciion  Act 

No  additional  collection  or 
recordkeeping  re(juirements  an- 
imposed  on  the  ]niblic  hv  this  proposed 
ride.  Accordingly.  OMB  clearance  is  not 
reipiired  hv  the  Paperwork  Riiduction 
Act  of  imth.  44  II.S.C.  .'hlOI.  and 
(Chapter  35. 

E.  Executive  Order  13175 

This  proposed  rule  has  hium  reviewed 
in  accordance  with  the  nHiuirements  of 
Rxecutivi!  Order  13175.  (lonsultation 
and  (Coordination  with  Indian  Tribal 
(lovernments.  The  review  reveals  that 
this  regulation  will  not  have  substantial 
and  direct  effects  on  Tribal  governments 
and  will  not  have  significant  Tribal 
imjdications. 

E.  General  Notice  oj  l^iihlic  Ihdeinakin}’ 

This  pro|)osed  rule  addres.ses 
recommendations  suhmittiul  to  the 
Secretary  by  the  NOSB  for  suh.stances 
on  the  National  hist  of  Allowed  and 
Prohibited  Suh.stances.  A  3()-dav  period 
for  interested  |)ersons  to  comment  on 
this  rule  is  jirovided.  Thirty  days  is 
deemed  appropriate  because  potential 
changes  to  these  listings  were  widelv 
publicized  through  two  NOSB  meetings. 
Further,  certain  proposed  amendments, 
one  for  potassium  hydroxide  in  organic 
handling,  and  those  for  peracetic  acid  in 
organic  crop  production,  are  considered 
time  sensitive  and  critical  to  organic 
production.  The  projiosed  amendment 
to  th(!  listing  for  potassium  hydroxide 
would  provide  more  tools  for  organic 
jieach  jiroce.ssors  by  allowing  use  of  this 
substance  to  peid  |)eache.s  for  canning, 
in  addition  to  its  current  allowance  to 
piiel  peaches  for  frozim  products.  The 
projiosiai  amendments  to  the  listings  for 
jMMcicetic  acid  would  ensure  consistenev 
with  FPA  labeling  nupiirements  for 
hydrogen  jieroxide  jiroducts  containing 
jieracetic  acid. 


hist  of  Subjects  in  7  (^FR  Part  205 

Administrative  practice  and 
procedure.  Agriculture.  Animals, 
Archives  and  records,  lm])orts,  haheling, 
Organicallv  jiroduced  iiroducts.  Plants, 
Reporting  and  recordkee])ing 
reiiuirements.  Seals  and  insignia.  Soil 
con.servation. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  jiart  205,  Subpart  Ci  is 
jirojKi.sed  to  be  amended  as  follows: 

PART  205— NATIONAL  ORGANIC 
PROGRAM 

■  1 .  The  authority  citation  for  7  CFR 
jiart  205  continues  to  read  as  follows: 

Authority:  7  IJ.S.C.  0.501-0.522. 

■  2.  Section  205.001  is  amended  by 
revising  jiaragraphs  (a)(0)  and  (i)(H)  to 
read  as  follows: 

§205.601  Synthetic  substances  allowed 
for  use  in  organic  crop  production. 

***** 

(a)*  *  * 

(0)  Peracetic  acid — for  u.se  in 
disinfecting  eipiipment,  .seed,  and 
a.sexually  projiagated  ])laiiting  material. 
Permitted  in  hvdrogen  peroxide 
formulations  at  concentration  of  no 
more  than  5%  as  indicated  on  the 
pesticide  product  label. 
***** 

(i)  *  *  * 

(0)  Peracetic  acid — for  u.se  to  control 
fire  blight  bacteria.  Permitted  in 
hvdrogen  |)eroxide  formulations  at 
concentration  of  no  more  than  5%  as 
indicated  on  the  pe.sticide  jiroduct  label 
***** 

■  3.  In  §  205. (i05  ])aragraph  (h),  revi.se 
the  entry  for  “Potassium  hydroxide” 
and  “Silicon  dioxide”  to  read  as 
follows: 

§205.605  Nonagricultural  (nonorganic) 
substances  allowed  as  ingredients  in  or  on 
processed  products  labeled  as  “organic”  or 
“made  with  organic  (specified  ingredients 
or  food  group(s)).” 

***** 

(h)  *  *  * 

Potassium  hydroxide — jirohibited  for 
use  in  lye  jieiding  of  fruits  and 
vegetables  excejit  when  used  for  ])eeling 
|)eaches. 

***** 

Silicon  dioxide — Permitted  as  a 
defoamer.  Allowed  for  other  uses  when 
organic  rice  hulls  are  not  commerciallv 
available. 

***** 

■  4.  Section  2()5.()()(i  is  amended  hv: 

■  A.  Removing  paragrajih  (d)(1): 

■  B.  Redesignating  (d)(2)  through  (d)(19) 
as  (d)(1)  through  (d)(18):and 

■  (].  Revising  paragraph  (d)(2)  to  read  as 
follows: 


§205.606  Nonorganically  produced 
agricultural  products  allowed  as  ingredients 
in  or  on  processed  products  labeled  as 
“organic.” 

***** 

(d)*  *  * 

(2)  Beta-carotene  extract  color — 
derived  from  carrots  or  algae  (pigment 
CAS#  7235-40-7). 

***** 

Dated:  |aniiarv  30.  2013. 

Rex  A.  Itarnes, 

Actin''  Adniinislrnlor.  Afiiiciiltiirnl  Xtnrhdiiifi 
Scivicc. 
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BILLING  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  959 

[Doc.  No.  AMS-FV-1 2-0039;  FV1 2-959-1 
PR] 

Onions  Grown  in  South  Texas; 
Increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
DSDA. 

ACTION:  lh'0])osed  rule. 

SUMMARY:  1’his  rule  would  increasi;  the 
assessment  rate  established  for  the 
South  Texas  Onion  (]ommittee 
(Committee)  for  the  2012-13  and 
subseipient  fiscal  periods  from  .$0,025  to 
.$0.03  ])er  50-pound  eipiivalent  of  onions 
handled.  The  C.ommittee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  onions  grown 
in  South  Texas.  Assessments  upon 
onion  handlers  are  used  by  the 
C'ommittee  to  fund  reasonable  and 
necessary  expen.ses  of  the  program.  The 
fi.scal  period  begins  August  1  and  ends 
)uly  31.  The  a.sse.ssment  rate  would 
remain  in  effect  indefinitely  unle.ss 
modified,  suspended,  or  terminated. 
DATES:  Comments  mu.st  he  received  by 
Februarv  1 5,  2013. 

ADDRESSES:  Intere.sted  jiersons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  (3erk,  Marketing 
Order  and  Agnunnent  Division,  Fruit 
and  Vegetable  Program,  AMS,  IISDA, 
1400  Indejiendence  Avenue  SW..  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8930;  or  Internet:  http:// 

WWW. ret^uhit ions. ^ov.  C.omments  should 
reference  the  document  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Cllerk  during  regular 
business  hours,  or  can  be  viewed  at: 


http://\\’\\'\y-r(^^A^il(ttions.y,ov.  All 
comments  submitted  in  resjKjnse  to  this 
rule  will  be  inehuled  in  the  record  and 
will  be  made  available  to  the  ])ublic. 
iMease  be  advised  that  the  identity  of  the 
individuals  or  entities  submitting  the 
comments  will  be  made  public  on  the 
Internet  at  the  address  jirovided  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  lamieson.  Marketing  Specialist  or 
Cbristian  D.  Nissen.  Regional  Director, 
Southeast  Marketing  Field  Otlice, 

Marketing  Order  and  AgrcHunent 
Division.  Fruit  and  Vegetable  Frogram. 
AMS,  IISDA;  Telephone;  824- 
8375.  Fax;  (8(i3)  32.5-8793,  or  Email; 

Doris.J(nnwson@(nris.usda.go\'  or 
(:hristian.Nissen@ams.iisda.go\'. 

Small  businesses  may  recpiest 
information  on  c:omi)lying  with  this 
regulation  by  contacting  Laurel  May, 
Marketing  cirder  and  Agreement 
Division,  Fruit  and  Vegetable  Frogram, 
AMS,  DSDA.  1400  Independence 
Avenue  SVV.,  STOF  0237,  Washington, 

DC  20250-0237;  Telephone;  (202)  720- 
2401.  Fax;  (202)  720-8038.  or  Email; 
IjniwJ.M(n'@cims.iis(hi.gov. 

SUPPLEMENTARY  INFORMATION;  This  rule 
is  issued  under  Marketing  Order  No. 
t)50,  as  amended  (7  CFR  part  t)50), 
regulating  the  handling  of  onions  growi 
in  South  Texas,  hereinafter  referred  to 
as  the  “order.”  The  order  is  ellective 
under  the  Agric.nltural  Marketing 
Agreement  Act  ol  lt)37.  as  amended  (7 
II.S.C.  001-()74),  hereinafter  referred  to 
as  the  “Act." 

The  Department  of  Agriculture 
(IISDA)  is  is.sning  this  rule  in 
conformance  with  Exec:ntive  Order 

12800.  ,  , 

This  rule  has  been  reviewed  under 
Executive  Order  12088.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  onion  hamllers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  a.ssessments.  It  is  intended  that  the 
assessment  rate  as  projjosed  herein 
would  he  applicable  to  all  asse.ssahle 
onions  beginning  on  August  1,  2012, 
and  continue  until  amended, 
suspended,  or  terminated. 

'I’lie  Act  ])rovides  that  administrative 
])roceedings  must  he  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  0()8c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  IISDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  ac(;ordance  with  law 
and  reejuest  a  modific;ation  ol  the  oidei 
or  to  he  exemjited  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USD  A  woidd  rule  on  the 


ijetition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
distri(;t  in  which  the  handh;r  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  juristliction  to 
review  USDA’s  riding  on  the  petition, 
provided  an  action  is  filed  not  later  th<m 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increa.se  the 
assessment  rate  established  for  the 
Committee  lor  the  2012—13  and 
suhseiiuent  fiscal  iieriods  from  ,$0,025  to 
.$0.03  jier  50-poimd  equivalent  of 
onions. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  IISDA, 
to  formulate  an  annual  budget  ol 
expense.s  and  collect  a.s.ses.sments  fiom 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  South  1  exas 
onions.  They  are  familiar  with  the 
Committee’s  needs  and  with  the  i;osts 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  asses.sment  rate  is  formulated 
and  discn.ssed  in  a  public;  meeting. 

Thus,  all  directly  affected  persons  have 
an  opiiortnnity  to  participate  and 
1  lu’ovide  input. 

For  the  2000-10  and  .suhsecpient  hscii 
periods,  the  Committee!  r(!c:omm(!nded, 
and  IISDA  approved,  an  ass(!ssment  rate 
that  would  continue  in  effect  from  fiscal 
lieriod  to  fiscal  period  unlexss  modified. 
snspendcKl.  or  terminated  by  IISDA 
njion  rc!comm(!ndation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  20,  20r2. 
and  unanimously  recommended  2012— 
18  expenditures  of  $145,407  and  an 
a.ssessment  rate  of  $0.08  per  50-pound 
equivalent  of  onions.  In  com])arison. 
last  year’s  budgeted  exiienditurcis  were 
$100,407.  The  asse.ssment  rate  of  $0.08 
is  $0,005  higher  than  the  rate  currently 
in  effect.  The  CommittcHi’s  2012-18  crop 
estimate  of  five  million  50-pound 
ecpiivalents  is  lowcir  than  the  six  million 
estimatcid  lor  last  yiuir,  and  would  not 
gc!n(!ratc!  adecjuati!  assc:ssm(!nt  inc.ome  to 
covcir  hudgcitcid  cixpciu.ses  at  thi!  $0,025 
rate.  With  the  rec:onunendc!d  $0,005 
inc;rea.st!,  a.sse.s.smcint  in(;ome  should 
approximate  $150,000.  The  increased 
assessment  rate  should  jirovide 
suffi{;ient  funds  to  cover  anticipated 
2012-18  c!xpens(!s. 

The  major  t!xpenditures 
rciconmuinded  by  the  (.onunittec!  foi  the 
2012-18  fiscal  jieriod  include  $40,010 
for  com])liaiu;e,  $87,050  tor 
administrative,  and  $82,042  for 
management.  Budgeted  exiienses  for 
these  items  were  the  .same  in  2011—12. 


The  reduction  in  ovcirall  hudgeted 
expenses  from  $100,407  to  $145,407  is 
due  to  the  elimination  of  market 
developmcint  programs. 

The  assessnuiut  rate  re(;ommende(l  by 
the  CommittcK!  was  derived  by  dividing 
anticipated  expenses  by  expected 
shiiun(!nts  of  South  I  exas  onions. 

Onion  shipments  for  the  year  are 
estimated  at  five  million  50-pound 
ecpiivalents  whic:h  should  provide 
$150,000  in  asse.ssment  income.  lnc;c)me 
dcirived  from  handle!!’  assc!ssnu!nts,  along 
with  interest  inc;c)mc!,  would  he 
adecpiate  to  c:c)ver  budgeted  expc!nsc!s. 

Funds  in  the  reserve  (c:nrrc!ntly 
$107,102)  would  he  kept  within  the 
maximum  permitted  by  the  order  ^ 
(approximately  two  fiscal  periods 
expi!nses  as  authorizc!cl  in  §050.4.1). 

The!  ])roposc!d  assi!ssment  rate!  would 
c:ontinuc!  in  i!ffi!c:t  indefinitely  unless 
modified,  suspended,  or  tcM  ininated  by 
USDA  iqion  rcu.cmunendation  and 
information  submitted  by  the 
Committee  or  othc!r  available 
information. 

Although  this  assc!ssmc!nt  rate  would 
he  in  effeu:!  for  an  indefinite  period,  the 
CommittcH!  would  c’.ontinne  to  mecO 
prior  to  or  during  c!ac;h  fi.sc:al  pc!ric)cl  to 
rc!c:c)nunc!ncl  a  budget  of  expense's  and 
c;onsiclc!r  rcu.cmnnendations  lor 
moclific;atic)n  of  the  a.ssc!ssment  rate.  The 
clatc!S  and  timexs  of  Commit tcu!  meetings 
are  available  from  the  Committee  or 
USDA.  Committcu!  mcietings  are  cqien  to 
the  public  and  intercwtcnl  person.s  may 
exj)rc!ss  their  views  at  thc!sc!  meetings. 
USDA  would  evaluate  Committcu! 
rc!c:onunenclations  and  other  available 
information  to  determine  whether 
moclific:ation  ol  the  assessment  rate  is 
nec!clecl.  Furthc!r  rulc!making  would  hc! 
undertaken  as  necessary.  The 
Committc!C!’s  2012-18  hudgeO  and  those 
for  suhsecpient  fi.sc;al  ])eriocls  would  he 
reviewed  and.  as  aipiroiniate,  apiiroved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Fnrsuant  to  rcHpiirements  set  forth  in 
the  Rc!gnlatory  Flexibility  Ac:t  (RFA)  (5 
II.S.C.  001-012),  the  Agric;ultural 
Marketing  Si!rvic;e  (AMS)  has 
c.onsiclered  the  ec.onomic;  imi)ac:t  ol  this 
rule  on  small  emtities.  Ac:c:orclingly. 

AMS  has  jnejiared  this  initial  regulatory 
flexibility  analysis. 

'rhc!  purpose!  of  the  Rl*  A  is  to  fit 
rc!giilatc)ry  ac’.tions  to  the  sc;alc!  of 
hn.sinc!ss  suhjc!c:t  to  suc;h  ac;tions  in  orcli!r 
that  small  businesses  will  not  he  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Ac;t,  and  the  rules  issued  thc!rc!nnder,  are 
unicpie  in  that  they  are  brought  about 
through  gronj)  action  of  t!s.si!ntially 
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small  entities  acting  on  their  own 
iMihalf. 

'I'here  are  a])j)roxiinately  85  producers 
of  onions  in  tlie  production  area  and 
approximately  30  handlers  sul)j(!ct  to 
n;gulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(SBA)  as  tho.se  having  annual  receipts 
less  than  S75().()00.  and  small 
agricultural  service  firms  are  delined  as 
tho.se  who.se  annual  receipts  are  less 
than  87.000.000  (13  CFR  121.201). 

According  to  Committee  data  and 
information  from  the  National 
Agricultural  Statistical  Service  (NASS), 
the  average  ju  ice  for  South  'Fexas  onions 
during  the  2010-11  season  was  around 
,87.35  j)er  50-])ound  equivalents  and 
total  .shijmients  were  a])])roximately  5.4 
million  50-jJound  equivalents.  Using  the 
average  j)ric(;  and  shij)ment  information 
and  a.ssuming  a  normal  di.strihution.  the 
majority  of  South  Texas  onion 
ju'odncers  would  have  annual  recei|)ts 
of  le.ss  than  8750.000.  In  addition,  based 
on  available  information.  a])j)roximately 
80  |)(;rcent  .South  Texas  onion  handlers 
could  be  consi(h;red  small  busine.sses 
under  .SBA's  definition.  Thus,  the 
majority  of  .South  Texas  onion 
|)roducers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
(lommittee  and  collected  from  handlers 
for  the  2012-13  and  sulrsecjnent  fiscal 
|)eriods  from  80.025  to  80.03  |)er  50- 
|)ound  (Kjnivalent  of  onions.  '1  he 
(Committee  unanimously  recommended 
2012-13  ex|)enditures  of  8145.4()7  and 
an  as.sessment  rale  of  .80.03  jxa'  50- 
])ound  equivalent.  The  jjrojjo.sed 
assessment  rate  of  80.03  is  .80.005  higher 
than  the  2011-12  rate.  The  cjuantity  of 
assessable  onions  for  the  2012-13  fiscal 
year  is  estimated  at  five  million  50- 
|)ound  ecjnivalents,  coinjiared  to  an 
estimated  six  million  50-iJonnd 
ecjuivafimts  last  year.  The  current 
assessment  rale  of  .80.025  would  not 
generate  sufficient  rex  enne  to  meet 
ex|)en.ses,  however  the  .80.03  rate  should 
])rovide  .8150.000  in  assessment  income 
and  be  adiujuate  to  meet  this  year’s 
ex|)enses. 

The  major  exjjenditures 
recommended  by  the  (kmnnittee  for  the 
2012-13  fiscal  ])eriod  include  .840.010 
for  com|)liance,  .837.050  for 
administrative,  and  832.042  for 
management.  Budgeted  ex])en.ses  for 
these  items  were  the  same  in  201 1-12. 
The  nuluction  in  overall  budgeted 
exjjenses  from  .8100,407  to  8145.407  is 
due  to  the  elimination  of  market 
(hivelojiment  jirograms. 

Prior  to  arriving  at  this  budget,  the 
Committee  consi(len;d  information  from 


various  sources,  such  as  the 
(Committee’s  Budget  and  Personnel 
(Committee  and  the  Marketing 
(Committ(!e.  .Alternative  ex|)enditure 
levtds  were  discai.ssiul  by  these  groiq).s. 
based  u|)on  the  relative  value  of  various 
|)romotional  jjrojects  to  the  .South  'Ujxas 
onion  industry.  The  asse.ssmenl  rate  of 
.80.03  ])(!!'  50-])ound  ecjuivalent  of 
a.s.se.ssable  onions  was  then  determimul 
by  dividing  the  total  recommended 
budget  by  the  (juantitv  of  a.sse.ssahle 
onions,  estimated  at  five  million  50- 
])ound  (Kjnivalents  for  the  2012-13 
fiscal  jHiriod.  Assessment  income 
should  a])])roximate  8150,000,  85.333 
above  anticijiated  ex])enses,  which  the 
(Committee  determined  to  he  accej)tal)le. 

A  review  of  hi.storical  information  and 
jireliminary  information  jjertaining  to 
the  uj)coming  fiscal  ])eriod  indicates 
that  the  grower  |)rice  for  the  2012-13 
fiscal  jjeriod  couhl  range  between  80.00 
and  .80.80  ])er  50-j)onnd  ecjuivalent  of 
onions,  'riierefore,  the  e.stimated 
a.sse.ssment  revenue  for  the  2012-13 
fiscal  ])eriod  as  a  ])ercentage  of  total 
grower  revenue  could  range  between  .3 
and  .45  j)ercent. 

This  action  wonld  increase  the 
a.sse.ssment  obligation  imjXKsed  on 
handlers.  While  asse.ssiiKints  im|)ose 
some  additional  costs  on  handlers,  the 
co.sts  are  minimal  and  uniform  on  all 
handlers.  .Some  of  the  additional  costs 
may  be  |)a.ssed  on  to  jx'odncers. 
However,  the.se  costs  would  1)(!  offset  bv 
the  benefits  derived  by  the  ojxaation  of 
the  marketing  order.  In  addition,  the 
(Committee’s  meeting  was  widelv 
])ublicized  throughout  the  .South  Texas 
onion  industry  and  all  interested 
I)(!r.sons  were  invited  tj)  attend  the 
meeting  and  jxirticijjate  in  (Committee 
deliberations  on  all  i.ssues.  Like  all 
(Committee  meetings,  the  June  28.  2012. 
meeting  was  a  |)ul)lic  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  ex|)ress  views  on  this  i.ssue.  Finallv, 
interested  |)ersons  are  invited  to  submit 
comments  on  this  ])ro|)osed  rule, 
including  the  regulatory  and 
informational  im])acts  of  this  action  on 
small  busine.sses. 

In  accordance  with  the  Pajica'work 
Reduction  Act  of  lt)t)5.  (44  U..S.(C. 
(Cha|)ter  35).  the  order’s  information 
collection  retjuirements  have  been 
|)reviously  aj)j)roved  bv  the  Office  of 
Management  and  Budget  (OMB)  and 
a.ssigned  OMB  No.  0581-0178 
(V(!getahle  and  .S|)ecialty  (Crojjs).  No 
changes  in  those  recjuirements  as  a 
result  of  this  action  an;  necessary. 
.Should  any  changes  bcicome  neces.sary, 
they  wonld  he  submitted  to  OMB  for 
a|)|)roval. 

This  j)roj)o.sed  rule  would  imjiose  no 
additional  rejjorting  or  recordkee])ing 


recjuirements  on  either  small  or  large 
.South  Texas  onion  handlers.  As  with  all 
Ixuleral  marketing  order  ])rogram.s. 
re])orts  and  forms  are  ])eriodically 
reviewed  to  nuluce  information 
recjuinanents  and  duj)lication  by 
indu.strv  and  })id)lic  sector  agencies. 

AM.S  is  committed  to  com])lving  with 
the  E-(Covernm(!nt  Act,  to  jjromote  tlu; 
use  of  the  Internet  and  other 
information  technologies  to  |)rovide 
increased  o|)|)ortunitie.s  for  cntizen 
acce.ss  tt)  (Covernment  information  and 
.services,  and  for  other  |)ur|)o.ses. 

U.SDA  has  not  identified  any  relevant 
F(uleral  rules  that  duj)licate,  overlaj),  or 
conflict  with  this  rule. 

A  small  busijiess  guide  on  com|)lying 
with  fruit,  vegetable,  and  sjiecialty  crojj 
marketing  agreements  and  orders  may 
be  viewed  at:  ww’w.dins.usdd.gov/ 
MdikdtingOrddisSmdllBdsindssCjuidd. 
Any  (juestions  about  the  com])lianc:e 
guide  should  he  sent  to  Laurel  Mav  at 
the  |)reviously-mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

A  lO-day  comment  ])eriod  is  |)rovided 
to  allow  interested  ])ersons  to  res])ond 
to  this  j)ro])os(!d  rule.  Ten  davs  is 
deeiiKHl  aj)|)ro])riate  because:  (1)  'I'he 
2012-13  fi.scal  |)eriod  Ixigan  on  August 
1,  2012,  and  the  marketing  order 
r(!(|nires  that  tlu;  rate  of  asse.ssment  for 
(iach  fisc:al  ])eriod  a])|)ly  to  all  as.sessable 
onions  handled  during  such  fiscal 
j)eriod;  (2)  the  (’.ommittee  needs  to  have 
sufficient  funds  to  jiay  its  ex|)en,se.s 
which  are  incurred  on  a  continuous 
basis:  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Uommittee  at  a 
])ublic  meeting  and  is  similar  to  other 
a.sse.ssment  rate  actions  i.ssued  in  jxist 
y(!ars. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements,  (Inions, 
Rejjorting  and  recordkeei)ing 
nHjuinanents. 

For  the  reasons  set  forth  in  the 
])reaml)le.  7  CP'R  |)art  95!t  is  ])ro|)osed  to 
b(!  amended  as  follows: 

PART  959— ONIONS  GROWN  IN 
SOUTH  TEXAS 

■  1 .  file  authority  citation  for  7  (3‘’R 
])art  959  continues  to  read  as  follows: 

Authority:  7  ll..S.(:.  001-074. 

■  2.  .Section  959.237  is  revised  to  read 
as  follows: 

§959.237  Assessment  rate. 

On  and  after  August  1, 2012,  an 
assessment  rate  of  80.03  |)er  50-|)ound 
ecjuivalent  is  established  for  South 
Texas  onions. 
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Dahul:  )anuarv  30,  2013. 

David  R.  Shipman, 

Adminislmlor.  Agriculliiidl  Market  ini’ 
Scivice. 

|FK  Doc.  2()i:i-024()0  l•'il(!(l  2-4-12;  K:4.''i  ami 
BILLING  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  72 

[Docket  No.  PRM-72-7;  NRC-201 2-0266] 

Spent  Fuel  Cask  Certificate  of 
Compliance  Format  and  Content 

AGENCY:  Nuclear  Regulatory 
(lonimission. 

ACTION:  Petition  for  rulemaking;  receipt 
and  reijnest  for  comment. 

SUMMARY:  The  IJ.S.  Nuclear  Regulatory 
Commi.ssion  (NRC)  is  publishing  for 
public  comment  a  notice  of  receipt  for 
a  jietition  for  rulemaking  (PRM),  dated 
October  3,  2012,  which  was  filed  with 
the  NRC;  by  Anthony  R.  Pietrangelo  on 
l)(*half  of  the  Nnc.lear  Energy  Institute 
(NEl  or  the  ])etitioner).  The  jietition  was 
docketed  by  the  NRC  on  October  18. 

2012,  and  assigned  Docket  No.  PRM- 
72-7.  The  jietitioner  reipiests  that  the 
NRC  add  a  new  rule  that  governs  the 
format  and  content  of  sjient  fuel  storage 
c:ask  (kirtificates  of  (iomjiliance  (Co(is). 
extend  the  backlit  rule  to  CoCs,  and 
make  other  improvements  that  result  in 
“more  efficient  and  effective  NRC 
oversight  of  drv  cask  .storage  activities  as 
well  as  imjiroved  imjilementation  of  dry 
cask  .storage  retpiirements  by  industry.” 
DATES:  Submit  comments  by  Ajiril  22, 

2013.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
.so,  hut  the  NRC  is  able  to  assure 
exmsideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  acc:ess  information 
and  comment  submissions  related  to 
this  Jietition  for  rulemaking,  which  the 
NRC  jio.ssesses  and  are  jiuliliclv 
available,  by  searching  on  http:// 
www.raaiilations.gov  under  Docket  ID 
NRC-2()1 2-0200.  Yon  may  submit 
comments  by  any  of  the  following 
methods  (unless  this  document 
describes  a  different  method  for 
snlimitting  comments  on  a  sjiecific 
.subject); 

•  Federal  Hiileniaking  Web  Site:  Co  to 
http://\v\\'\v. regidations.gov  and  .search 
for  D(H:ket  ID  NR(i-201 2-0200.  Address 
(juestions  about  NRC  doc:ket.s  to  Carol 
Callagher;  telejihone;  301-492-3008; 
emai  1 :  Carol.  Callagher@nrc.gov. 

•  Email  comments  to: 
Hnlemaking.Comments@nrc.gov.  If  you 


do  not  receive  an  automatic  email  rejilv 
confirming  rec:eijit,  then  contact  us  at 
301-41. '’1-1077. 

•  /'UA'  comments  to:  Secretarv,  D.S. 
Nuclear  Regulatorv  Commission  at  301  — 
41.'>-1101. 

•  Mail  comments  to:  Secretarv.  D.S. 
Nuclear  Regulatorv  Commission, 
Washington.  DC  2b5.'’ir)-0001 ,  ATTN; 
Rulemakings  and  Adjudications  Staff. 

•  Hand  deliver  comments  to:  1 1  .'ififi 
Rockville  Pike,  Rockville,  Maryland 
208.'i2,  between  7:30  a.m.  and  4:15  ji.m. 
(Eastern  Time)  Federal  workdavs; 
telejihone:  301-41.5-1077. 

For  additional  direction  on  accessing 
information  and  submitting  comments, 
see  “Acce.ssing  Information  and 
Submitting  Comments”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cindy  Bladey,  Chief.  Rules, 
Announcements,  and  Directives  Branch, 
Division  of  Administrative  Services, 
Office  of  Administration.  D.S.  Nuclear 
Regulatorv  Commi.ssion,  Washington, 

DC  2()55.5'-()()()l;  telejihone:  301^92- 
3()(i7,  email:  Cindv.Hlade\@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

A.  Accessing  Information 

Please  refer  to  Docket  ID  NRC-2()12- 
()2(i()  when  contac:ting  the  NRC  about 
the  availability  of  information  for  this 
Jietition  for  rulemaking.  Yon  may  acce.ss 
information  related  to  this  jietition  for 
rulemaking,  which  the  NRC  jiosse.sses 
and  is  jiulilicly  available,  by  any  of  the 
following  methods: 

•  Federal  Hnlemaking  Web  Site:  Co  to 
http://\v\v\v.reguiations.gov  and  searc:h 
for  Docket  ID  NRC-2()1 2-0288. 

•  NHC’s  Agencywide  Documents 
Access  and  Management  Svstem 
(ADAMS):  You  may  acce.ss  jinhliclv 
available  documents  online  in  the  NRC 
Library  at  http://www.nrc.gov/reading- 
rm/adams.html.  To  begin  the  search, 
select  “ADAMS  Pnhiic  Documents''  and 
then  select  “Begin  Weh-hased  ADAMS 
Search."  For  jirolilems  with  ADAMS, 
jilease  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301-41.5-4737,  or  by 
email  to  pdr.resonrce@nrc.gov.  The 
incoming  jietition  is  in  ADAMS  under 
Accession  No.  ME12299A380. 

•  NBC's  PDB:  You  may  examine  and 
jiurchase  copies  of  jiulilic  documents  at 
the  NRC’s  PDR,  Room  ()1-F21.  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 


B.  Submitting  Comments 

Please  include  Docket  ID  NRC-201 2- 
0288  in  the  subject  line  of  vonr 
comment  sulimission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  sulimission  available  to  the 
Jiulilic  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  he  jinlilicly 
disclosed  in  you  comment  submission. 
The  NRC  will  jiost  all  comment 
.sulimi.s.sion.s  at  http:// 
www.regnlations.gov ns  well  as  enter  the 
comment  sulimissions  into  ADAM.S. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  yon  are  requesting  or  aggregating 
comments  from  other  jiersons  for 
.submission  to  the  NRC,  then  you  .should 
inform  tho.se  jiersons  not  to  include 
identifying  or  contai;t  information  that 
they  do  not  want  to  he  publicly 
disclo.sed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
sulimissions  to  remove  such  information 
before  making  the  comment 
sulimi.ssions  available  to  the  jiulilic  or 
entering  the  c:onunent  sulimi.ssions  into 
ADAM.S. 

II.  The  Petilionei 

The  NEl  is  the  jiolicy  organization  for 
the  nuclear  energy  and  technologies 
indu.strv.  The  NEl's  jietition  states  that 
its  “memliers  include  entities  licen.sed 
to  ojierate  commercial  nuclear  jiower 
plants  in  the  Dnited  .States,  nuclear 
jilant  designers,  major  architect/ 
engineering  firms,  and  other 
organizations  and  entities  involved  in 
the  nuclear  energy  indu.strv.”  These 
include  CoC  “holders,  and  licensee.s — 
under  both  the  sjiecific  and  general 
license  jirovisions — regidated  by  the 
NRC  through  10  CFR  jiart  72  Ijiart  72  of 
Title  10  of  the  Code  of  Federal 
Begidations  (10  CFR)].”  The  jietitioner 
states  that  its  jirimary  interest  in 
.snlimitting  this  jietition  is  that  it  “is 
resjionsilile  for  coordinating  the 
combined  efforts  of  licensees  and  CoC 
holders  on  matters  involving  generic 
NRC  regulatorv  policy  issues,  and 
generic  ojierations  and  technical 
regulatorv  issues  affecting  the  activities 
of  NRC-licensed  indejiendent  sjient  fuel 
.storage  installations  (l.SF.Sls)  and  NRC- 
certified  dry  storage  cask  designs.” 

III.  The  Petition 

In  its  Jietition  (ADAMS  Accession  No. 
ML12299A380),  the  jietitioner  requests 
that  the  NRC  initiate  a  rulemaking  to 
amend  10  CFR  jiart  72.  The  jietitioner 
requests  that  the  NRC  regulations  he 
amended  as  follows: 
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1.  Add  a  new  rule  to  ‘‘])rovide  sj)e(:in(: 
criteria  for  the  format  and  content  to  he 
included  in  a  sj)ent  fuel  storage  cask 
('.(iitificate  of  F.oinpliance  ((’.of',).” 

2.  Revise  the  backlit  rule  in  10  (l-'R 
72.02  to  aj)|)ly  to  (loCs  and  (^ot;  holders, 
ensuring  that  the  addition,  elimination, 
or  modification,  after  the  licen.se  has 
lM!(!n  issued,  of  structures,  systcans.  or 
components  of  an  ISFSl  or  Monitored 
Retrievable  Storagi;  (MRS)  facility,  or 
the  procedums  or  organization  required 
to  operate  an  ISFSI  or  MRS  are  limited 
to  "situations  where  the  Commission 
finds  that  the  jiropo.sed  change  will 
yield  a  substantial  increase  in  the 
overall  jirotection  of  jnihlic  health  and 
.safety  and  is  cost-justified." 

,3.  Delete  the  reipiirement  in  10  CFR 
72.21 2(1)K0)  for  general  licen.sees  to 
review  the  NRC  Safety  Fval nation 
Report  (SFR)  related  to  the  CoC^  or 
amended  ('.oC  jirior  to  use  of  the  general 
licen.se. 

4.  (larify  the  regulatory  nKpiirements 
in  10  CFR  72.21 2(1))(10),  which  recpiires 
the  licensee  “to  review  various  plans 
and  programs  that  are  governed  hv  other 
regulations." 

.'5.  Remove  the  re(]uirement  in  10  CFR 
72.23()  that  the  empty  wiiight  he  marked 
on  the  storage  cask. 

0.  Amend  10  CFR  72.124  to  clarifv  the 
applicability  of  the  criticality 
monitoring  exemjitions  "to  reflect  that 
criticalitv  monitoring  does  not  a|)plv  to 
sjient  fuel  dry  storage,  including  cask 
loading,  preparation,  onsite  trans|)ort 
and  storage  operations  governed  by  a 
Fart  72  license." 

The  petitioner  states  that  these 
changes  are  nece.ssary  “to  achieve 
needed  imjirovements  to  regulatory 
efficiency  and  effectiveness.  *  *  *  can 
only  he  achieved  by  amending  the 
regulations,  and  *  *  *  are  not  currently 
iMiing  considered  by  the  .NRC.” 

.4.  I^iscussion  oj  Piopostul  Amendnicnls 
to  10  CFIi  Port  72 

1.  Add  a  New  Rule  for  C]o(]  Format  and 
Content 

The  petitioner  states  that  amending  10 
Cl-’R  ])art  72.  suhpart  L,  to  jirovide 
specific  criteria  for  Cof!  format  and 
content  "would  provide  the  largest 
benefit  to  regulatory  clarity  and  .stability 
by  assuring  that  the  level  of  detail  in 
('oC-s  is  consistent  and  risk  informed.” 
(airrently.  the  regulatorv  reipiirements 
for  spent  fuel  storage  cask  ajijiroval  and 
fabrication  are  contained  in  10  C3"R 
72.230.  and  apply  to  the  applit:ants  and 
holders  of  (k)Cs  for  sjient  fuel  storage 
casks.  The  petitioner  asserts  that  "these 
regulations  do  not  jirovide  specific 
re(|uirements  for  the  CMi  format  and 
content"  and  “la]s  a  result,  the  content 


of  existing  (^o(ks  and  a.ssociated 
documents  varies,  with  respect  to  both 
the  type  of  information  included  and 
the  l(!vel  of  detail  provided.”  The 
petitioner  states  that  making  format 
changes  to  Cof^s  ensures  “clarity  with 
respect  to  the  division  of 
resjKmsihilitiiis  between  CioC  holders 
and  licensees  in  implementing  the  (aiC. 

*  *  *”  Additionally,  the  petitioner 
a.sserts  that  changes  related  to  tlu; 
content  of  the  C]o(]  will  clarify  the 
specific  details  that  must  hi;  included  in 
the(^o(k  improving  "efficiencies  in 
licensing  by  focusing  on  the  safety 
significant  aspects  of  cask  use.”  The 
petitioner  believes  the.se  changes  would 
"reduce  the  number  of  unnecessary  (kiC 
amendments  by  eliminating  the  need  for 
NRC  review  of  less-safety-significant 
information  that  is  currently  included  in 
many  (]oC.s." 

2.  Revi.se  the  Backfit  Rule  in  10  (3‘’R 
72.02  To  Apply  to  CoCs  ami  CoC 
Holders 

The  petitioner  reipiests  that  10  C]FR 
72.02.  suhpart  (i.  he  amended,  so  that 
the  hackfitting  jirotections  jirovided  to 
general  and  specific  licensees  are 
a|)plied  to  fkiCLs  and  Cof]  holders.  The 
petitioner  also  nupiests  that  conforming 
changes  he  made  to  10  (3'’R  72.13.  The 
petitioner  argues  that  “|n|ew  or 
amended  NR(^  staff  positions  should  not 
he  imposed  on  a  Co(;  or  {'.o(;  holder, 
unless  the  NRC  official  communicating 
that  |)o.sition  has  first  ascertained 
wheth(*r  the  new  or  changed  |)o.sition  is 
a  backlit.”  The  petition  goes  on  to  .state 
that  "if  a  staff  projiosed  position  is 
identified  as  a  backlit,  the  staff  should 
determine  exjieditiously  whether  the 
backfit  is  needed  to  ensure  adequate 
protection  of  the  public  health  and 
safety,  or  to  comply  with  (;ommi.s.sion 
rules  or  orders,  the  CoC"  itself,  or  written 
(;o(’  holder  commitments.”  The 
petitioner  states  that  “Ipjositions 
identified  as  CoC  hackfits  that  do  not 
fall  into  one  of  these  exceptions,  should 
be  impo.sed  on  Cof^.s  and  {]o(]  holders 
only  after  documentation  of  a 
determination  indicating  that  there  is  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
.safety,  or  the  common  defense  and 
.security,  and  that  the  direct  and  indirect 
co.sts  of  implementation  are  outweighed 
by  the  increa.sed  protection.”  The 
jietitioner  believes  that  this  change 
"would  improve  consistency  between 
the  way  in  which  specific  licensees, 

( holders  and  general  licensees  are 
regulateil,  and  would  ensure  that 
changes  to  CoCs  are  impo.sed  only  after 
an  adecpiate  justification  has  been 
developed.” 


3.  Delete  the  Reiiuirement  in  10  CFR 
72.21 2(1))(0)  forCeneral  Licensees  To 
Review  the  SLR 

The  petitioner  reipiests  that  10  (IFR 
])art  72.  suhpart  K.  he  amended  "to 
removi!  the  reiiuirement  for  the  general 
licensee  to  jierform  the  NRC  .SLR 
compliance  evaluation.”  The  petitioner 
states  that  10  CFR  72.212  "reiiuires 
general  licensees  to  perform  a 
comjiliance  evaluation  of  the  Safely 
Analysis  Rejiort  (SAR),  referenced  in  the 
(',o(;,  or  the  amended  ('.oC  *  *  *."  The 
petitioner  argues  that  “since  the  review 
of  the  cask  SAR  referenced  in  the  (k)C 
or  amended  (kiC,  would  encompass  the 
evaluation  of  the  site-specific 
jiarameters  versus  the  cask  design  ha.ses 
information”  the  "Irleview  of  the  SER  is 
extraneous,  as  the  SER  will  not  contain 
any  new  reipiirements  or  commitments 
that  are  not  alreadv  contained  in  the 
CoC  and  FSAR.” 

4.  Clarifv  the  Recpiirement  in  10  CFR 
72.21 2(r))(10)  for  Review  of  Frograms 
and  Flans  Coverned  by  Other  Farts  of 
the  Regulations 

'I'he  ])etitioner  reipiests  that  10  (IFR 
72.212  he  amended  to  clarify 
reciuirements  "that  general  licensees 
perform  a  review  of  the  emergency  plan 
(EF),  (juality  assurance  jirogram  (QAF), 
training  program,  and  radiation 
])rotection  program  (RF).  to  determine  if 
their  effectiveness  is  decreased  and,  if 
.so.  prepare  the  nece.ssary  changes  and 
seek  and  obtain  the  necessary 
approvals."  The  petitioner  suggests  that 
currently  the  rule  may  he  interpreted  as 
imposing  additional  change  control 
reciuirements  different  than  the  existing 
change  control  recpiirements  provided 
for  in  10  CFR  jiart  .'10.  The  jietitioner 
argues  that  changes  .should  be  made  that 
“would  remove  ambiguity  and 
duplication,  and  improve  clarity  by 
simjily  directing  the  general  licensee  to 
the  appropriate  governing  regulations 
for  10  CFR  Fart  .'SO  program  change 
control.” 

.'S.  Remove  Recjuirement  in  10  CFR 
72.230  That  the  Emptv  Weight  Be 
Marked  on  the  Storage  Cask 

The  ])etitioner  reipiests  that  10  CFR 
jiart  72.  snh])art  L,  he  amended  to 
remove  the  re(]uirement  that  the  emjitv 
weight  be  marked  on  storage  casks, 
(airrently,  10  ('.1*'R  72.230(k)  .stijndates 
that  spent  fuel  storage  casks  be  marked 
with  the  model  number,  a  uni(]ue 
identification  number,  and  enqitv 
weight.  The  jietitioner  believes  that  the 
model  number  and  uni(]ue 
identification  number  are  nece.ssary  and 
"ensure  that  the  cask  can  he  jiroperly 
identified,  and  traced  back  to  its  QA 
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IQiiality  Assuraneel  records,  wliich 
include  information  on  the  design  and 
contents.”  However,  the  ])etitioner 
states  tliat  it  is  important  to  minimize 
the  number  of  markings  on  a  container, 
vvhicli  will  reduc(!  the  chances  that 
changes  will  have  to  he  made;  to  the 
])ermanent  markings  on  a  cask.  The 
])(;titioner  akso  states,  ‘‘lc|hanging 
p(;rmanent  markings  on  the  c:ask  are 
problematic  since  this  would  re(]uir(! 
significant  re])air  work,  evaluation  to 
v(M'ifv  the  cask  maintains  conformance 
with  the  (io('„  and  worker  do.se  if  the 
cask  contains  used  fuel.”  'Fhe  petitioner 
maintains  that  since  this  information  is 
contained  in  the  QA  controlled  records. 
r(!(]uiring  that  the  empty  weight  he 
permanently  marked  on  the  cask  does 
not  "jjrovide  any  ineniase  to  the 
protection  of  public  health  and  safety” 
and  “serves  no  u.seful  pur|)ose.” 

(».  Aimaid  10  CFR  72.124  To  Clarify  the 
Ap])lit:al)ility  of  the  (iriticality 
Monitoring  Exemjjtions 

The  petitioner  retjuests  that  10  CFR 
j)art  72,  .snh])art  F,  he  amended  “to 
sjiecifv  that  criticality  monitoring  docis 
not  apj)ly  to  sjiecial  nuclear  material  in 
a  dry  storage  cask  being  managed  under 
a  license  granted  pursuant  to  i)art  72, 
with  ‘managed’  defined  as  c:a.sk  loading. 
l)re])aration,  onsite  trans|)ort  and  .stijiage 
operation.”  The  ])etitioner  states  that 
“no  criticality  monitoring  should  he 
re(|uired  as  long  as  the  cask/canister  is 
being  managed  in  accordance  with  its 
ajjproved  licensing  and  design  basis  as 
described  in  the  Cask  CoC  or  ISF.Sl 
licemse  and  their  resjiective  FSARs 
IF’inal  Safety  Analysis  Reports].”  In 
addition,  the  |)etitioner  asserts  that  “the 
])roposed  rule  cdiange  to  modifv  10  CFR 
72.124(c),  would  clarify  the  regulations 
without  modifying  the  intent”  and  “is 
consistent  with  NRC  guidance,  and 
other  ])arts  of  the  regidations.” 

B.  Additional  Ragulatorv  Frainawork 
Iin})rovamHnts  (Not  Requasted  as  Part  of 
This  Pat  it  ion  for  Rulainaking) 

Separate  from  the.se  rulemaking 
changes,  the  ))etitioner  recommends 
eight  other  regulatory  framework 
improvements.  The  petitioner  states  that 
these  improvements  are  not  reejnested  as 
part  of  the  petition,  hut  believes  that 
the.se  other  changes  would  provide 
“synergies  with  the  im|)rovements” 
re(|ue.sted  in  the  petition.  These 
recommendations  include: 

1.  Streamlining  the  cask  certification 
process. 

2.  Clarifying  “the  imj)lementation  of 
the  general  licen.se  process  and 
activities  at  the  interface  of  Part  .'50  and 
Part  72  requirements.” 


3.  llpilating  guidance  for 
implementing  10  (iFR  72.48. 

4.  Examining  the  role  of  cladding 
integrity  in  the  nigulatorv  framework. 

IJi.scussing  “the  potemtial  to 
reinitiate  a  rulemaking  for  moderator 
exclusion.” 

().  Di.scussing  the  “])otential  options 
for  harmonization  of  Part  71  and  Part  72 
for  s])ent  fuel.” 

7.  Making  further  improvements  to 
the  inspection  program. 

8.  Streamlining  the  process  for 
“establishing  and  maintaining  the 
relevant  NRC  guidance”  and  “achieving 
a  more  straight-forward  regulatorv 
framework  by  implementing 
improvements  to  the  organization  of  the 
network  of  giudance  documents”  that 
exists. 

IV.  Conclusion 

'fhe  NRC  has  determined  that  the 
j)etition  meets  the  threshold  sufficiency 
requireinents  for  a  petition  for 
rnlemaking  under  10  CFR  2.802, 
“Petition  for  rnlemaking,”  and  the 
])etition  has  been  docketed  as  PRM-72- 
7.  The  NRC  is  re(juesting  public 
comment  on  tlu;  ])etition  for  rnlemaking. 

Dated  at  Rockville.  Maryland,  lids  30lli  dav 
of  laiuiarv  2013. 

l’’()r  the  Nuclear  R(!gidalorv  Coininissioii. 
y\nnetti;  I..  Vietli-Cnok, 

Sa('ral(irv  of  Ilia  (ioniniissian. 

Il'R  Doc.  2(n:!-(l2477  Idled  2-4-13:  a:4.'>  iim| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2012-1322;  Directorate 
Identifier  201 2-NM-1 55-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  DASSAULT 
AVIATION  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOl’. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
DASSAULT  AVIATION  Model 
MYSTERE-FALCON  {)()()  and  FALCON 
UOOEX  airplanes.  This  pro|)o.sed  7\D  was 
])romj)ted  by  rejiorts  of  chafing  between 
the  tail  strobe  power  supjdy  and  a 
hvdraulic  line.  This  proposed  AD  would 
recpiire  modifying  the  tail  strobe  power 
supply  wire  routing.  We  are  proposing 
this  AD  to  ])revent  chafing  between  the 
tail  strobe  jmwer  .supply  and  a  hydraulic 


line,  which  could  result  in  hydraulic 
fluitl  leakage  and  possible  fire  due  to 
arcing,  ami  consecpient  lo.ss  of  control  of 
the  airplane  due  to  structural  failure  of 
the  tail. 

DATES:  We  mu.st  receive  comments  on 
this  projiosed  AD  by  March  22,  2013. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Fadaral  aRidainaking  l^ortcd:  Co  to 
http://\v\v\v. ra.galations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  (202)  493-22,51. 

•  Mail:  U..S.  Department  of 
Transportation,  Docket  Operations.  M- 
30.  West  Building  Cround  Floor.  Room 
W12— 140,  1200  New'  ]er.sey  Avenue  .SE., 
Wa.shington,  DC  20.590. 

•  Hand  Dalivary:  U.S.  Dej)artment  of 
Transportation,  D(K;kt!t  Operations,  M- 
30,  West  Building  Cround  Floor.  Room 
W12— 140.  1200  New  Jersev  Avenue  SE., 
Washington,  DC.  between  9  a.m.  and  .5 
p.m.,  Monday  through  Fridav,  except 
Federal  holidays. 

For  .service  information  identified  in 
this  proposed  AD,  contact  Da.s.sault 
Falcon  jet,  B.O.  Box  2000,  .South 
Hackensack,  N)  07()0();  telephone  201- 
440-0700;  Internet  http:// 
www.dassanitfcdcon.coin.  Yon  mav 
review  co])ies  c)f  the  referenced  service 
information  at  the  FAA,  Transport 
Air])lane  Directorate.  1001  Lind  7\v(!nue 
.SW..  Renton,  WA.  For  information  on 
the  availahilitv  of  this  material  at  tin; 
FAA.  call  42.5-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
ww’w’.ragidations.gov:  or  in  person  at  the 
Docket  OjKuations  office  between  9  a.m. 
and  5  p.m..  Monday  through  hYiday. 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD.  the 
regidatorv  evaluation,  any  comments 
received,  and  other  information.  'I’he 
.street  address  for  the  Docket  Operations 
office  (telephone  (800)  047-5.527)  is  in 
the  ADDRESSES  section.  Comments  will 
he  available  in  the  AD  docket  shortlv 
after  receijit. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer. 
International  Branch,  ANM-110, 
Transport  Airplane  Directorate,  F’AA, 
1001  Lind  Avenue  .SW..  Renton. 
Washington  t)80.57-33.50;  telephone 
(425)  227-1137:  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  .send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  .Send  your  comments 
to  an  addre.ss  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
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FAA-2()12-1322:  Directorate  Identifier 
201 2-NM-l 55-AD”  at  the  beginning  of 
your  comments.  We  sj)ecifically  invite 
comments  on  the  overall  regulatorv, 
(H:f)nomic.  (mvironmental.  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  mav  amend  this 
proj)osed  AD  based  on  tho.se  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  htlp:// 
www.rt^gulat ioiis.gov.  including  any 
personal  information  you  provide.  We 
will  al.so  post  a  re))ort  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proj)osed  AD. 

Discussion 

The  Furopean  Aviation  Safety  Agency 
(EASA).  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
(Community,  has  issued  EASA 
Airworthiness  Directive  2012-0102. 
dated  August  29.  2012  (referred  to  after 
this  as  the  Mandatory  Continuing 
Airworthiness  Information,  or  “the 
MCAl”).  to  correct  an  unsafe  condition 
for  the  specified  j)roducts.  Tlu;  MCA! 
.slates: 

'I’we  niporls  wore  rocoivcid  concerning 
falcon  900  aero])lan(!s.  when;  dialing 
helween  the  tail  strobe  power  suiiply  and  a 
hydraulic  line  was  found.  In  the  latest 
i-eported  occurrence,  the  chafing  damaged  the 
power  line  and  created  an  electrical  arcing 
which  created  a  jiin  hole  in  the  hydraulic 
line,  leading  to  hydraulic  fluid  leakage. 

This  condition,  if  not  corrected,  could 
jeopardize  the  aeroplane's  safe  flight. 

To  address  this  potential  unsafe  condition. 
Dassault  Aviation  developed  modification 
{M5741 )  of  the  routing  of  the  tail  strobe 
|)ower  supjily  wire,  which  is  available  for 
accomplishment  in  servif:e  through  Dassault 
Service  Bulletin  (SB)  f'9l)0— 191  or  SB 
l•'900EX-437.  as  a|)])licahle  to  aero])lane 
model. 

for  the  reasons  described  above,  this 
(EASAl  AD  requires  modification  of  the 
routing  of  the  tail  strobe  power  supjily  wire. 

Th(!  unsafe  condition  is  chafing  between 
the  tail  strobe  |)ower  siijijily  and  a 
hydraulic  line,  which  could  result  in 
hydraulic  fluid  leakage  and  jiossible  fire 
due  to  arcing,  and  conseijuent  loss  of 
control  of  the  airplane  due  to  structural 
failure  of  the  tail.  You  may  obtain 
further  information  by  examining  the 
M(iAl  in  the  AD  docket. 

Relevant  Service  Information 

Dassault  has  issued  Mandatorv 
Service  Bulletin  F9()()-4:fl.  dated 
November  8.  2011  (for  Model 
MYSTICRE-FALCON  tlOO  airiilanes);  and 
Mandatory  Service  Bulletin  EOOOEX- 
4.37,  dated  November  8.  2011  (for  Model 
FAL(X)N  900EX  airplanes).  The  actions 
described  in  the.se  service  bulletins  are 


intended  to  correct  the  unsafe  condition 
identified  in  the  M('AI. 

f’AA’s  Deterinination  and  Ke(|iiiremenls 
of  This  Proposed  AD 

This  product  has  been  aj)prov(Hl  by 
the  aviation  anthoritv  of  another 
countrv,  and  is  approved  for  o])eration 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  .State  of 
Design  Authority,  we  have  been  notified 
of  the  un.safe  condition  de.scrihed  in  the 
MCAl  and  service  information 
nderenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develo])  on  other  products  of  the  same 
type  design. 

(X)sts  of  Compliance 

Based  on  the  service  information,  we 
(!stimate  that  this  pro])osed  AD  would 
affect  about  180  products  of  U.S. 
regi.stry.  We  also  estimate;  that  it  would 
take  about  2  work-hours  per  ])roduct  to 
e:omplv  with  the  basic  requirements  of 
this  ])roposed  AD.  The  average  labor 
rate  is  .$85  per  work-hour.  R(;(]uired 
parts  would  cost  about  $.31  per  jeroduct. 
Where  the  service;  informatieai  lists 
re;e|nire;ei  ])art.s  e;e).st.s  that  are;  e:ove;re;el 
unele;r  warranty,  we;  have;  a.ssnmeel  that 
lhe;re;  will  he;  no  e:harge;  fe)r  the.se;  |)arls. 

As  we;  eh)  not  e:e)ntre)l  warranty  e;e)ve;rage; 
fe)r  affe;e:te;el  parties,  se)me;  ])cirtie;s  may 
ine:nr  e:e)st.s  highe;r  than  (;stimate;el  here. 
Ba.seel  eui  the;.se;  figures,  we;  e;stimate;  the; 
e;e).st  e)f  the;  i)re)j)e)se;el  AD  on  U.S. 
eeperators  to  he;  S3(),180,  eer  $201  ])e;r 
pre)ehie;t. 

Authority  for  This  Rulemaking 

Title;  49  e)f  the;  Unite;el  State;.s  Ceeele; 
spee:ifie;.s  the;  FAA’s  authority  te;  i.s.sue; 
reile;.s  em  aviatie)n  .safe;ty.  Subtitle;  1, 
.se;e:tion  100,  ele;.se:ribe;.s  the;  authority  of 
the;  FAA  Aelministrator.  “Subtitle  Vll: 
Aviation  Preigrams,”  ele;.se;ril)e;s  in  more; 
ele;tail  the;  .se:e)j)e;  of  the;  Age;ne;y’.s 
authority. 

We;  are;  i.ssenng  this  rulemaking  uneler 
the;  authority  ele;se;ri!)e;el  in  “Sul)title;  Vll, 
Part  A,  .Snbpart  111,  Se;e:tie)n  44701: 
Ce;ne;ral  re;epnreane;nts.”  Uneler  that 
.se;e:lie)n,  Ce)ngre;.s.s  e:harge;.s  the  FAA  with 
pre)me)ting  safe;  flight  e)f  e:ivil  aire;raft  in 
air  e;e)mme;re:e;  bv  |)re;.se:ril)ing  re;geilatie)n.s 
fe)r  j)rae;tie;e;s,  metheeels,  anel  pre)e:e;ehire;s 
the;  Aelmini.strate)!'  finels  ne;e:e;.ssary  lor 
safety  in  air  e:e)nnne;re:e;.  This  re;gidatie)n 
is  within  the;  se:e)])e;  e)f  that  autheerity 
hee;au.se  it  aelelres.ses  an  un.safe;  e:onelitie)n 
that  is  likely  to  exist  eer  eleveh)])  eui 
proelue:t.s  iele;ntifie;el  in  this  ruleanaking 
ae;tion. 


Re;gulate)ry  Findings 

We;  ele;te;rmine;el  that  this  pre)))e)se;ei  AD 
weenie!  ne)t  have;  fealeralism  implie:atie)ns 
uneler  Exe;e:utive;  ()rele;r  13132.  This 
])re)|)e),se;el  AD  won  lei  ne)t  have  a 
substantial  eiire;e:t  e;ffe;e:t  e)n  the;  States,  e)n 
the;  reliitieenship  hetwe;e;n  the;  natieuial 
Ce)ve;rnme;nt  anel  the  .States,  eer  eui  the; 
dislrihutiem  eif  ])owe;r  anel 
re;sponsi!)ilitie;s  among  the;  varieuis 
levels  e)f  ge)ve;rnme;nt. 

Feir  the;  re;asons  eli.se:usse;el  aheive,  1 
e:e;rtify  this  pre)pose;el  re;gulatie)n: 

1.  Is  neit  a  “signifie;ant  re;gidatory 
ae;tie)n"  under  Exe;e;utive;  Oreler  12800; 

2.  Is  ne)t  a  “signifie:ant  rede”  uneler  the; 
DOT  Re;gulatory  Pe)lie:ie;s  anel  Pre)e:e;elure;.s 
(44  FR  11034,  Feibruarv  20,  1979): 

3.  AVill  not  affe;e:t  intrastate;  aviatieui  in 
Alaska;  anel 

4.  Will  not  have;  a  .signifie;ant 
e;e:e)ne)mie;  impae:t,  jieisitive;  eir  ne;gative;, 
em  a  substantial  number  of  small  entities 
uneler  the;  criteria  e)f  the  Re;gulatory 
Flexibility  Ae:t. 

We  prepareel  a  n;gidate)rv  evaluation 
e)f  the  e;stimate;el  costs  to  e;e)mplv  with 
this  jireipeised  AD  anel  phK;e;el  it  in  the; 

AD  eioe;ke;t. 

List  e)f  Subjects  in  14  CFR  Part  39 
Air  transpeu'tation,  Aire;raft,  Aviatiem 
.safety,  lne;e)rpe)ratie)n  by  re;fe;re;ne;e;, 

S;de;ty. 

The  Proposed  Amenelment 

Ae:e:e)relingly,  under  the  authority 
ele;l{;gate;ei  to  me;  by  the;  Aelministrator, 
the;  FAA  pre)pose;s  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The;  authority  citatie)n  feer  part  39 
e;e)ntinue.s  te;  re;ael  as  fe)lle)w.s: 

Aeitheirily;  49  II.S.C:.  10(i(g),  4()11:T  44701. 

§39.13  [Amended] 

■  2.  rhe;  FAA  ame;nels  §  39.1 3  by  aeleling 
the;  fe)l lowing  ne;w  AD: 

DASSAULT  AVIATION:  Docket  No.  FAA- 
2012-1322;  Dire;(;toral(;  leliinlilinr  2012- 
NM-1 .5.5-AD. 

(a)  (]e)n)m);nls  Due;  Date; 

We  must  receive  e:onimenls  hv  March  22, 
2013. 

(b)  Ane;e:le;el  ADs 

None. 

(e:)  A|)|)lie:ability 

This  AD  ap])lies  to  the  airplanes  s])ee:ifie(l 
in  j)ar<igra])hs  (c)(1)  anel  (c)(2)  of  this  AD, 
e:ertirie;ate(i  in  ;inv  e:ate!gorv. 

(1)  DA.S.SAUL'f  AVIATION  Model 
MY.STFRE-FALCXIN  900  air))lanes.  seried 
ninnhers  (.S/N)  142  and  snhse(pu;nl. 

(2)  DASSAUL  T  AVIATION  Moelel 
FALCON  OOOliX  air|)lanes,  all  se;rial  ninnhers 
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(!X(:(!])1  tlu)S(!  on  wliich  Dassault  Aviation 
modification  M.'5741  lias  boon  oinbodiod  in 
liroduction. 

(d)  Siilijoct 

Air 'rransport  Association  (A'l'A)  of 
America  dodo  24.  bioctrical  I’owor. 

(o)  Koasnn 

Tbis  AD  was  |)roin|)tod  by  reports  of 
dialing  between  the  tail  sirolie  power  snp])ly 
and  a  bydraiilic  line.  VVe  are  issuing  this  AD 
to  ])revent  chafing  between  the  tail  strobe 
power  sup])ly  and  a  hydraulic  line,  which 
could  result  in  hydraidic;  fluid  leakage  and 
possible  fire  due  to  arcing,  and  consecpient 
loss  of  contrid  of  the  airjilane  due  to 
structural  failure  of  the  tail. 

(0  (Compliance 

You  are  resjionsible  for  having  the  actions 
recpiired  by  this  AD  iierfornied  within  the 
conpdiance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  Actions 

Within  (i.T  days  or  200  flight  hours  after  the 
effective  date  of  this  AD.  whidiever  occurs 
first:  Modify  the  tail  strobe  |)ower  sipijily 
wire  routing,  in  ac:cordance  with  the 
Accomplishment  Instructions  of  Dassault 
Mandatory  .Service  Bulletin  f’000-431,  dated 
November  8,  2011  (for  Model  MYS’l’ERE— 
EAbdON  000  air])lanes):  or  Dassault 
Mandatory  Service  Bulletin  1'’000EX-4,'17. 
dated  November  8,  2011  (for  f'AhdON  OOOEX 
airplanes). 

(h)  Ollier  FAA  AD  Provisions 

The  following  jirovisions  also  a))plv  to  this 
AD: 

(1)  Alternative  Methods  of  (Compliance 
(AMOfCs):  The  Manager.  Internalioiud 
Branch.  ANM-110.  fransjiort  Airplane 
Directorate.  f'AA,  has  the  authority  to 
apjirove  AM()(Cs  for  this  AD.  if  retpiested 
using  the  jirocedures  found  in  14  (Cf'R  30.10. 
In  accordance  with  14  (Cf'R  30.10.  send  your 
recpiest  to  your  princi|)al  ins])ector  or  local 
flight  Standards  Distrit:t  Office,  as 
apiiropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Tom  Rodriguez,  Aerospace  Engineer. 
International  Branch.  ANM-lKi.  Transport 
Airplane  Directorate.  EAA,  KiOl  Lind 
Avenue  SW..  Renton,  Washington  080.37- 
.3.3o0;  telephone  (42.3)  227-1 137:  fax  (42.3) 
227-1140.  Information  mav  he  emailed  to:  .9- 
ANM-lKi-AMOC-HEQl  ’ESTS@f(ia.oov. 

Before  using  any  approved  AM(XC,  notify 
your  aj)])ro]3riate  princijial  insiiector.  or 
lacking  a  jirincijial  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  Tlu!  AM(KC 
a])|)roval  h;tt(!r  must  specific:allv  riderence 
this  AD. 

(2)  Airworthy  Product:  For  any 
rerpiirimumt  in  this  AD  to  obtain  corrective 
actions  from  a  manufacturm'  or  other  sourer;, 
use  th(;s(;  actions  if  they  are  EAA-approved. 
Corrective  actions  are  considered  EAA- 
approved  if  th(;y  are  ajijiroved  by  the  .State 
of  D(;sign  Authority  (or  their  delegated 
agent).  You  are  rerpiired  to  assure  the  product 
is  airwoi'thy  hefon;  it  is  returned  to  service. 


(i)  Related  Information 

(1)  Reler  to  Mandatory  Continuing 
Airworthiness  hddrmation  (MCAl)  Euro])ean 
Aviation  .Salety  Agency  Airworthiness 
Directive  2012-0182,  dated  August  29,  2012. 
and  the  service  information  sp(;cified  in 
paragraphs  (j)(l  )(i)  and  (j)(l  )(ii)  of  this  AD. 
for  related  information. 

(1)  Dassault  Mandatory  .Service  Bulletin 
l'<)00-431.  dated  Nov(;mher  8,  2011. 

(ii)  Dassault  Mandatory  S(;rvice  Bulh;tin 
E!)00EX-437.  dated  Novemher  8,  2011. 

(2)  for  s(;rvic(;  information  id(;ntifi(;d  in 
this  AD.  contact  Dassault  Eah:on  )et,  P.(l.  Box 
2000.  .South  llacken.sack.  N)  07808: 
tele])hone  201-440-()700:  lntern(;t  http:// 
www.ddssaiillfdlcoii.com.  You  may  r(;vi(;w 
copies  of  the  r(;f(;r(;nced  .s(;rvice  information 
at  the  EAA,  Trans|)ort  Air|)lane  Directorate, 
1801  Lind  Avenue  .SW..  R(;nton,  WA.  for 
information  on  the  availability  of  this 
material  at  the  EAA,  call  42.3-227-1221. 

Issued  in  R(;nlon.  Washington,  on  )anuarv 
28,  2013. 

Ali  Bahraini, 

A/a/mger.  'I'lddsport  Airplanr  Dirdclordta. 
Airci'dfl  (Jcrtificdtion  Sarvicd. 
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BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1321;  Directorate 
Identifier  201 1-NM-147-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Fodoral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  VVe  propose  to  supensede  an 
existing  airworthiness  directive  (AD) 
that  applies  to  certain  Airbus  Model 
A.'llO  series  airplanes.  The  existing  AD 
tairrently  retpiires  rejietitive  inspections 
for  fatigue  cracking  of  the  area  around 
the  fasteners  of  the  landing  plate  of  the 
aileron  access  doors  of  the  bottom  skin 
jianel  of  the  wings,  and  related 
corrective  action.  The  existing  AD 
|)rovides  for  an  ojitional  terminating 
action,  which  ends  the  repetitive 
insjiections.  .Since  we  issued  that  AD,  a 
reassessment  of  the  jirevions  fatigue 
threshold  and  inspection  interval 
resulted  in  a  determination  that  reduced 
inspection  thresholds  and  intervals  for 
accomjilishment  of  the  tasks  are 
necessary.  This  proposed  AD  would 
reduce  the  initial  insjiection  comjiliance 
time  and  intervals  and  jirovide 
additional  terminating  action  options. 


We  are  jirojiosing  this  AD  to  detect  and 
correct  fatigue  cracking  of  the  area 
around  the  fasteners  of  the  landing  plate 
of  the  aileron  acce.ss  doors  and  the 
bottom  skin  panel  of  the  wings,  which 
could  result  in  reduced  structural 
integrity  of  the  wings. 

DATES:  VVe  mu.st  receive  comments  on 
this  pro])osed  AD  by  March  22,  2013. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Faderal  dRiildnidking  Portal:  (io  to 
http://\\’\vi\’. ragiiIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (202)  493-22.31. 

•  Mail:  IJ..S.  Department  of 
Transjiortation,  Docket  Operations,  M- 
30,  West  building  Ground  Floor,  Room 
\\D  2-140,  1200  New  Jersey  Avenue  SE., 
Washington.  DC  20590. 

•  Hand  Dalivary:  II. .S.  Dtipartment  of 
Transportation,  Docket  Operations.  M- 
30.  West  Building  Ground  Floor.  Room 
Wl 2-140.  1200  New  Jersey  Avenue  .SE.. 
Washington,  DG,  between  9  a.m.  and  5 
]).m.,  Monday  through  Fridav,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD.  contact  Airbus  .SA.S — 
EAW^  (Airworthiness  Office).  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Gedex,  France;  telephone  +33  5  01  93  30 
90:  fax  +33  5  01  93  44  51;  email 
account. (nrivorth-aas@airhns. coin: 
Internet  http://\v\\  \v.airhns.com.  You 
may  review  copies  of  the  nderenced 
.service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1001 
Lind  Avenue  .SWL.  Renton,  W^A.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. ragnIations.gov:  or  in  jjerson  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  j).m.,  Monday  through  Friday, 
excejit  Ftnleral  liolidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  047-5527)  is  in 
the  ADDRESSES  section,  ("omnients  will 
he  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer. 
International  Branch,  ANM-110, 
Transjiort  Airplane  Directorate,  FAA 
1001  Lind  Avenue  .SW.,  Renton,  WA 
98057-3350;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Gomments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
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tliis  pr()i)osed  AD.  Send  your  comments 
to  an  address  listiul  under  the 
ADDRESSES  .section.  Include  "Docket  No. 
FAA-2012-1321 :  Directorate  Identifier 
201 1-NM-l 47-AD”  at  tlie  l)eginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regnlatorv. 
economic,  environmental,  and  energy 
aspects  of  this  pro])osed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
projjo.sed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
ivivn’.rtigulations.^ov.  including  any 
personal  information  yon  provide.  We 
will  akso  post  a  re])ort  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  projiosed  AD. 

Discussion 

On  )uly  9.  2004.  we  issued  AD  2004- 
l.'j-07.  Amendment  39-13741  (09  FR 
44.'i92,  )nly  27.  2004).  That  AD  required 
actions  intended  to  address  an  nn.safe 
condition  on  Airbus  Model  A310  series 
airplanes. 

Since  we  i.ssued  AD  2004-1  .'j-07. 
Amendment  39-13741  (09  FR  44.')92. 

)uly  27.  2004).  the  manufactnn;r  has 
doiu!  a  reassessment  of  the  |)revious 
fatigue  thnishold  and  inspeilion 
interval  resulting  in  a  recommendation 
of  nuluced  inspection  thresholds  and 
intervals  for  accomi)lishm(!nt  of  the 
tasks.  The  Furopean  y\viation  Safetv 
Agcmcy  (FASA).  which  is  the  'Fechnical 
Agent  for  the  Member  States  of  the 
luiropean  (Community,  has  issued  FASA 
Airworthiness  Directive  2011-0125. 
dat(!d  )ime  30,  2011  (relerred  to  after 
this  as  “the  MCAl”).  to  correct  an  nn.safe 
condition  for  the  specified  products. 

The  MCAl  states: 

D(JA(;  [Diniclion  Cahierali:  de  rAviatiun 
(avihd  I’rance  issiuul  ,\11  2003-242(8)  (which 
coruisponds  to  FAA  At)  2004-1.5-07, 
AmeiuhiKail  30-13741  (0!)  FR  44.502.  )uly  27, 
2004)1  to  rtHjuiro  an  inspection  prograinine 
for  aero])lanes  with  ])^(^-  and  post-.'\irl)iis 
inoilification  05100  c:onligurations  (Airbus 
.S8  A310-57-2004)  in  ordia’  to  det(!ct  anv 
crack  locat(!d  on  tlu;  trailing  (ulge  of  the  wing 
l)ottoin  skin  No. 2  paiud  of  the  all-spcuid- 
aileron  .servo  control  hay.  A  crack  at  this 
location,  if  not  detectcul  and  correctcul.  would 
propagate;  towards  the  wing  rear  s|)ar  and 
ultimately  into  the;  wing  hud  tank  an;a. 
DndeOected  cracks  would  afiect  tin;  structural 
intcigrity  of  tlu;  (hdl  hand)  Lit  and/or  (right 
liand)  Kl  I  wing. 

.Since  issuance!  e)f  IKiAfi  Franeu!  AD  2003- 
242(8).  a  re!asse!ssme!nt  e)f  the;  lereivieeus  fatigue 
thre!she)lel  anel  inspe!e:tie)n  inteirval  lues  heieiii 
ce)in|)le!te!el.  As  a  ivsnlt  e)f  the:  reiassessnieint. 
the  inspe!e:tie)n  thre!she)lels  anel  inteirvals  feer 
ae:e;eiin|)lishment  e)f  the;  tasks  as  eleifiiuiel  in 
Airbus  .S8  A310-57— 2082  have;  heiein  aeljiisteel 
anel  re!elne;e:el.  Airbus  .S8  A310-57-2082 
Re!visie)n  03  has  heieen  piihlisheid.  in  whie:h  the; 


e:e)mi)liane:e!  time!  pe!rie)els  fe)r  thewe  inspe!e:tie)n 
thre!she)lels  anel  inteirvals  leave!  I)e!e!n  ame!nele!el. 

Fe)r  tlie  reuiseens  state!el  aleeeve;,  tliis  (FA.SA) 

AD  i'e!tains  the;  i'e!einire!me!nts  eef  tlie;  IKiACi 
l'nme:e!  AD  2003-242(8).  whie:h  is 
supe!rse!eleel,  <mel  re!epeii'es  imple!nee!ntatie)n  eef 
the!  aieie!nele!el  ins|)e!e:tion  |)re>gramme!. 

(xerreictive  action  includ(!S  eleeing  a 
permanent  repair  (in.stalling  a  rejeair 
plate  and  new  landing  ])lal(!s),  a 
temporary  repair  (crack-stop  elrilling 
and  apjilication  of  a  protective  coating) 
folleeweel  by  repeditive  inspeictions  until 
a  permanent  repair  is  deene,  and  a  reipair 
apjnoveid  by  the  FAA  or  FASA  (or  its 
de)(!gated  agent).  This  propeeseul  AD  alsee 
adds  optional  jeermanent  repairs. 

Tlie  initial  inspection  compliance 
times  are  dependent  on  the 
configuration  (modification  status, 
reqiair  status,  and  crack  length),  and 
tyjie  of  use  (short  range,  long  range,  and 
normal).  For  air])lanes  without 
temporary  nipairs,  the  initial  inspection 
compliance  time  ranges  between  2.()()() 
total  flight  cycles  or  10, 200  total  flight 
hours,  whichever  occurs  first;  and 
12.000  tot.tl  flight  cycles  or  24,000  total 
flight  hours,  whichever  occurs  first.  If 
the  total  flight  cycles  or  total  flight 
hours  compliance  time  has  been 
exc(!ed(!d,  th(!  initial  inspiiction 
complianci!  time  (grace  piiriod)  ranges 
l)i!tween  200  flight  cycles  or  1.000  flight 
hours,  to  within  1,000  flight  cycles  or 
2.800  flight  hours,  whichever  occurs 
fi  rst . 

F’or  airi)lanes  with  temporarv  repairs, 
the  initial  inspection  complianci!  lime  is 
d(!pendant  on  crack  length  and  ranges 
between  7  flight  cycles  or  35  flight 
hours,  whichever  occurs  first,  since  the 
repair:  to  within  100  flight  cycles  or  200 
flight  hours,  whichever  occurs  first, 
since  the  rejiair. 

For  airplanes  with  a  temporarv  repair, 
the  compliance  time  for  completing  the 
permanent  repair  ranges  h(!twei!n  35 
flight  cycles  or  175  flight  hours, 
whichever  occurs  first,  after  comjileling 
the  temjiorarv  re])air;  to  within  500 
llight  cycles  or  1,000  flight  hours, 
whicheviir  occurs  fir.st,  after  comjileting 
the  tem|)orary  repair. 

You  may  obtain  further  information 
by  examining  the  MCAl  in  the  AD 
docket. 

Relevant  .Service  Information 

Airbus  has  issued  the  following 
.smvici!  information. 

•  Airbus  .Service  llullidin  A310-57- 
2081.  Revision  03.  dated  October  13. 
2010. 

•  Airbus  Mandatory  .Service  Bulhdin 
A3 10-57-2082,  Revision  03,  dated 
November  15,  2010. 

•  Airbus  Riqiair  Instruction  R573- 
49237,  Repair  'I'o  (Tack  In  Trailing  Fdge 


Bottom  .Skin  Panel  No  2  Both  Wings. 
Revision  D,  dated  July  10.  2003. 

•  Airbus  Riipair  Instruction  R573- 
49243,  Repair  to  cracks  in  all  speed 
aileron  acciiss  door  landing  plates,  both 
wings.  Revision  (],  dated  July  10.  2003. 
The  actions  described  in  this  siirvice 
information  are  intendeul  to  correct  the 
unsafe  condition  identified  in  the 
MCAl. 

FAA’s  Determination  and  Re(|iiirements 
of  This  Proposed  AD 

This  product  has  been  a])])roved  by 
the  aviation  authority  of  another 
country,  and  is  a]q)roved  for  ojieration 
in  the  United  .States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  heiiii  notified 
of  th(!  unsafe  condition  de.scrihed  in  the 
MCAl  and  service  information 
referenced  above.  We  are  jirojjosing  this 
AD  because  we  evaluated  all  jiertinent 
information  and  determined  an  nn.safe 
condition  exists  and  is  likely  to  exist  or 
deviiloj)  on  other  products  of  the  same 
tyjie  design. 

Dilferences  Between  'fhis  AD  and  the 
M(;A1  or  Service  Information 

Airbus  Mandatory  .Service  Bulletin 
A31()-57-2()82.  Revision  03.  dated 
November  15,  2010:  and  Airbus  .Service 
Bulletin  A31 0-57-2081 .  Revi.sion  03. 
dated  October  13,  2010;  specify  to 
contact  the  manufacturer  for 
instructions  on  how  to  repair  certain 
conditions,  hut  this  pro])osed  AD  would 
reijuiri!  rejiairing  those  conditions  using 
a  method  approved  by  the  FAA  or  the 
FA.SA  (or  its  delegated  agent). 

Costs  of  (Tnnpliance 

Based  on  the  .service  information,  we 
(istimate  that  this  projiosed  AD  would 
affect  about  58  ])roducts  of  U..S.  registry. 

'fhe  actions  that  are  required  by  AD 
2004-15-07,  Amendment  39-13741  (69 
FR  44592,  July  27,  2004),  and  retained 
in  this  proposed  AD  take  about  2  work- 
hours  ])er  product,  at  an  average  labor 
rate  of  .$85  jier  work  hour.  Ba.sed  on 
these  figures,  the  e.stimated  cost  of  the 
currently  requiriid  actions  is  $170  jier 
product. 

We  estimate  that  it  would  take  about 
4  work-hours  j)er  j)roduct  to  comjilv 
with  the  new  basic  reiiuiriiments  of  this 
pro])os(!d  AD.  The  average  labor  rate  is 
.$85  per  work-hour.  Ba.sed  on  these 
figures,  we  e.stimati!  the  cost  of  the 
pro])o.sed  AD  on  IJ..S.  o])(!rators  to  hi! 
$19,720,  or  $340  ])er  product. 

We  have  received  no  definitive  data 
that  would  (!nable  us  to  provide  cost 
estimates  for  the  on-condition  actions 
specified  in  this  jirojiosed  AD.  We  have 
no  way  of  determining  the  number  of 
products  that  may  need  these  actions. 
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Authority  for  'I’his  Rulemaking 

Title  4n  of  the  United  States  (iode 
specifies  the  FAA’s  aiitliority  to  issue 
rules  oil  aviation  safety.  Suhtitle  1, 

.section  l()(j,  de.scrihes  the  authority  of 
the  h’AA  Adinini.strator.  “Suhtitle  VII: 
Aviation  Frograius.”  descrilies  in  more 
detail  the  scojie  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  de.scrihed  in  “Suhtitle  Vll. 
Fart  A,  Suhpart  III.  Section  44701: 
Ueueral  reciuiremeuts.”  Under  that 
.sec:tiou.  Uougress  charges  the  FAA  with 
promoting  safe  llight  of  civil  aircraft  in 
air  commerce  by  prescrihing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  nece.ssarv  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scojie  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
jirodncts  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  jiroposed  AD 
would  not  have  federalism  implications 
under  Fxecntive  Order  1.3132.  This 
pro])o.sed  AD  would  not  have  a 
suhstantial  direct  effect  on  the  States,  on 
the  relationshij)  between  the  national 
Uovernment  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

h’or  the  reasons  di.scussed  above,  1 
certifv  this  projiosed  regulation: 

1.  Is  not  a  “significant  regulatory 
ac:tion’’  under  Executive  Order  1288(1; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatorv  Policies  and  Procedures 
(44  FR  11034,  Fehruary  2(1,  1079):  and 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  jjositive  or  negative, 
on  a  substantial  numh(!r  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibility  Act. 

We  pr(!pared  a  regulatory  evaluation 
of  the  estimated  costs  to  com])ly  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tran.s])ortation.  Aircraft.  Aviation 
.safety.  Incorporation  by  relerence. 
Safety. 

The  Propo.sed  Amendment 

Accordingly,  under  the  anthoritv 
delegated  to  me  by  the  Administrator, 
the  FAA  projKKses  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  |)art  39 
continues  to  read  as  follows: 

Authcirity:  4<l  ll..S.(;.  10()(g).  401  Ut.  44701. 

§39.13  [Amended] 

■  2.  Th(!  FAA  amends  §  39.1 3  hv 
removing  airworthiness  directive  (AD) 
2004-1  .'1-07,  Amendment  39-13741  ((19 
FK  44.'192,  Inly  27,  2004),  and  aclding  the 
following  mnv  AD: 

Airbus:  Docket  No.  l'’AA-201 2-1 321 ; 

Directorate  l(l(intirier  201 1-NM-147-AD. 

(ii)  Coininenls  Due  Dale 

We  must  Hiceive  comments  by  March  22. 
2013. 

(b)  Afl’eclecl  ADs 

This  AD  supersedes  AD  2004-l.'1-07. 
Amendment  39-13741  (09  FR  44.592.  )ulv  27. 
2004). 

(c)  Applicaliility 

'I'his  AD  ajjjdies  to  Airhus  Model  A310- 
203, -204,  -221,-222.  -304.  -322.  -324.  and 
-325  airplanes,  cerlilicaled  in  any  category, 
all  serial  miml)ers:  (ixcepl  for  airplanes 
identified  in  paragrajihs  (c)(1)  and  (c)(2)  of 
this  AD. 

(1)  Airplanes  that  have  been  modified  in 
service  according  to  Airbus  .Service  llnlletin 
A31 0-57-2081  or  during  |)rodnclion  hv 
Airbus  modification  12525. 

(2)  Air|)lanes  that  have  h(;en  repaired 
according  to  Aiihus  K(!])air  Inspection  R573- 
49243  or  R57:i-49237. 

(d)  Subject 

.Air  Transi)ort  A.ssocialion  (ATA)  of 
Am(!ric:a  Code  57.  W'ings. 

(e)  Reason 

This  AD  was  prom|)ted  by  a  reassessment 
of  the  previous  fatigm!  threshold  and 
inspciction  interval  specifiiul  in  AD  2004-15- 
07.  Amendment  39-13741  (09  FR  44592.  jidv 
27,  2004).  whii:h  resulted  in  a  determination 
that  reduced  inspection  thresholds  and 
interv  als  for  accom|dishmenl  of  the  tasks  are 
necessary.  We  are  issuing  this  AD  to  detect 
and  correct  fatigue  cracking  of  the  area 
around  the  fasteners  of  the  landing  i)late  of 
(he  aileron  access  doors  and  the  hollom  skin 
])anel  of  the  wings,  which  could  r(!sull  in 
reduced  slriu:tural  integrity  of  the  wings. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
recpured  by  this  AD  performed  within  the 
comi)liance  limes  S|)ecified,  unless  the 
actions  have  alrciadv  hium  done. 

(g)  Retained  Repetitive  Inspections  for 
Airplanes  Without  Airbus  Modiilcation  .510(1 

't'his  paragraph  restates  the  reciuirements  of 
])aragraph  (a)  of  AD  2004-15-07. 

Amendment  39-13741  (09  l-'R  44592,  )ulv  27. 
2004).  l'’or  airplanes  on  which  Airhus 
Modification  5100  (Airhus  Service  tlullelin 
A31 0-57-2004,  Revision  2.  dated  March  5. 
l‘)9())  has  not  been  done  as  of  August  31, 

2004  (the  effective  dale  of  AD  2004-1.5-07): 


Within  2.000  flight  cvchis  after  the  August 
31. 2004  (the  effective  date  of  AD  2004-1.5- 
07).  or  within  3.000  flight  cycles  after  the  last 
inspection  done  per  |)aragraph  (k)  of  AD  98- 
20-01,  Amendment  39-10942  (03  FR  09179. 
December  10,  1998).  whichever  is  first;  do  a 
high  fre(iuency  (uhlv  current  (IIFFC) 
inspection  for  cracking  of  the  area  around  die 
fasteners  of  the  landing  plate  of  the  wing 
bottom  skin  panel  No.  2  of  the  left  and  right 
wings.  Do  the  insiiection  per  the 
Acc:om])lishmenl  Instructions  of  Airhus 
.Service  Ihdietin  A31 0-57-2082,  dated  )une 
11. 2002.  If  no  t;racking  is  found.  re|)eat  the 
inspection  thereafter  at  intervals  not  to 
exceed  1.900  flight  cycles,  until 
accom|)lishment  of  the  terminating  action 
specified  in  ])aragraph  (j)  of  this  AD. 
Accomplishment  of  the  insiiection  re(|uired 
liy  paragraph  (k)  of  this  AD  terminates  the 
recpiirements  of  paragraph  (g)  of  this  AD. 

(h)  Retained  Repetitive  In.spec;tiun  for 
Airplanes  With  Airlius  Muditlcation  510(1 

't'his  paragraph  restates  the  requirements  of 
paragraph  (h)  of  AD  2004-15-07. 

Amendment  39-13741  ((19  FR  44592.  )ulv  27, 
2004).  l''or  airplanes  on  which  Airhus 
Modification  510(1  has  been  done  as  of 
.August  31. 2004  (the  effective  date  ol  AD 
2004-15-07):  Do  the  tlFFU  inspection 
reipiired  by  paragrajih  (g)  of  this  AD  at  the 
ap|)licahle  time  specified  in  ])aragra|)h  (h)(1), 
(h)(2),  (h)(3).  or  (h)(4)  of  this  AD.  If  no 
cracking  is  found,  rejieat  the  ins])ection 
thereafter  at  intervals  not  to  exceed  1  .tlOO 
flight  cycles,  until  accomplishment  of  the 
terminating  action  specified  in  ))aragra))h  (j) 
of  this  AD.  Accomplishment  of  the 
inspection  reipiired  hv  jiaragraiih  (k)  of  this 
AD  terminates  the  requirements  of  paragra])h 
(h)  of  this  AD. 

(1)  l‘'or  airplanes  that  have  accumulated 
fewer  than  17.000  total  flight  cycles  since  the 
date  of  issuance  of  the  original  Airworthiness 
(iertificate  or  the  date  of  issuance  of  the 
original  Export  (Certificate  of  Airworthiness, 
whichever  is  first,  as  of  .August  31.  2004  (the 
effective  date  of  AD  2004-15-07. 

Amendment  39-13741  (09  I'R  44592.  )uly  27. 
2004)):  Inspect  prior  to  the;  accumulation  of 
18.000  total  flight  cycles. 

(2)  For  airplanes  that  have  aci:umulated 
17.000  or  more  total  flight  cycles,  hut  fewer 
than  19.001  total  flight  cycles  since  the  date 
of  issuance  of  the  original  Airworthiness 
(Certificate  or  the  date  of  issuance  of  tin; 
original  Export  (Certificate  of  .Airworthiness, 
whichever  is  first,  as  of  August  31.  2004  (the 
effective  date  of  AD  2004-15-07. 

Amendment  39-13741  (09  I'’R  44592.  )ulv  27. 
2004)):  inspect  within  2.000  flight  cycles 
after  August  31 . 2004  (the  idfective  date  of 
,AD  2004-1.5-07). 

(3)  l''or  airplanes  that  have  accumulated 
19.001  or  more  total  flight  c.ycles.  hut  fewer 
than  21.001  total  flight  cvi:les  since  the  date 
of  issuanc:e  of  the  original  Airworthiness 
(Certificate  or  the  date  of  issuance  of  the 
original  Exj)ort  (Certific:ate  of  Airworthiness, 
whichever  is  first,  as  of  .August  31.  2004  (tlu; 
effective  date  of  AD  2004-15-07. 

Amendment  39-13741  ((19  FR  44592,  )uly  27. 
2004)):  Ins])ect  with  1.200  flight  cyt:les  after 
August  31, 2004  (the  effective  date  of  AD 
2004-15-07). 
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(4)  For  airpluiuis  that  havr  ac;c:uinulal(!(l 
21.001  or  mon;  total  llif’ht  cyclos  siiico  tho 
«lat(!  of  issiuiiu;c!  of  tho  original  .Xirworthiiioss 
('.iTtificatc  or  tin;  date;  »)f  issuance;  of  tho 
original  Fxport  QM'tificati!  of  .Xirworlhiinis.s. 
whichovor  is  first,  as  of  .Xngiist  21.  2004  (tin; 
offoctivo  dato  of  All  2004-l."i-07. 

.'\inondinont  20-1 2741  (tit)  I'K  44.t‘)2.  |nlv  27. 
2004)):  Insptict  within  .500  llight  cyclos  aftor 
August  2 1 . 2004  (tho  (dtoctivo  tlato  of  .AID 
2004-1.5-07). 

(i)  Kolaiiiod  (iorntclivo  Action 

This  paragraph  rostatos  tho  rwpuromonts  of 
paragraph  (c)  of  AID  2004-1.5-07. 

Amondmont  29-12741  (09  FR  44.592.  )uly  27. 
2004).  If  any  cracking  is  found  during  any 
ins|)oction  riKpunul  l)v  paragra])h  (g)  or  (h)  of 
this  AID:  Hoforo  fnrthor  llight.  do  tlu;  actions 
rcnpurorl  hv  oitlujr  |)aragraph  (i)(l)  or  (i)(2)  of 
this  AID. 

(1)  IDo  a  pormaiHuit  ro|)air  of  tin;  aroa  hv 
doing  tho  applicahlo  corntetivo  actions  por 
tho  .\c:t:omi)lishinont  Instructions  of  Airbus 
SoiA'ico  Hullotin  .\21 0-57— 2082.  datcul  )uno 
11. 2002.  Ac;(:oinplishinonl  of  tho  porinanont 
nipair  torminatos  tho  njpotitivo  inspcictions 
n;<purod  hy  this  AID  for  tho  r(!i)airod  ariia 
only. 

(2)  IDo  tlio  torininating  action  spocifiod  in 
|)aragra])h  (j)  of  this  .AID. 

(j)  Kotainod  (Dptional  Ttu'iiiinating  Action, 
With  Now  Sorvic:o  Information  and  (Dptions 

This  |)anigraph  rostatos  tin;  rotainiul 
optional  t(;rininating  action  information 
spiH:ifiod  in  paragi'a|)h  (d)  of  .AID  2004-15-07. 
.Ainonilnumt  2!t-12741  (09  FR  44.5‘)2.  |uly  27. 
2004).  with  now  scirvicc;  information  and  now 
options.  Modification  of  tin;  landing  plato  ol 
tlu!  aih^ron  acc(!ss  doors  of  tho  wing  hottom 
skin  j)antd  No.  2  of  tho  hilt  and  right  wings 
hy  doing  ail  tlu;  actions,  in  accordance  with 
tho  .Accom|)lishmont  Instructions  of  Airbus 
.S(!rvico  llulhdin  .A21 0-57-2081 .  datcul  )uno 
1 1 . 2002.  or  Airbus  .Sorvit:o  Hulhdin  A210- 
57-2081.  Revision  02.  dated  (Detohor  12. 

2010:  or  hy  doing  tin;  njpair  in  ac:cordanco 
with  Airbus  Rojjair  Instruction  R.572-49242. 
Revision  (k  dated  )uly  10.  2002.  or  .Airbus 
R(!pair  lnstruc:tion  R.572-49227.  Revision  ID. 
datcHl  )nly  10.  2002;  tiirminatos  tho 
roipuroiiKmts  of  this  AID.  Whore  Airbus 
.SorA’ico  Bulletin  A21 0-57-2081.  dated  )uno 
11. 2002:  and  Airbus  Stn  vico  Bulhdin  A210- 
57-2081.  Revision  02.  datcul  (Detohor  12. 
2010;  specify  contacting  the;  mannfacturcir  for 
dis|)osition  of  c;(!rtain  repair  conditions  that 
might  Im;  as.sociatcul  with  the;  modification 
proccuhiro.  this  .AID  rcupiircjs  that  tlio  rcjpair  ho 
done!  in  ac;cordan{:(;  with  a  method  ap))rov(!d 
hy  cuthor  tlic;  Managcjr.  International  Branch. 
ANM-1 10.  Transport  Airplane  lDinu:torat(!. 
FAA;  tho  Direction  (h'mdralo  dc;  TAviation 
(nvilo  (IDCAti)  (or  its  dcilogatod  agent);  or  the; 
Europium  Aviation  .Safety  .Agonev  (EA.SA)  (or 
its  doh;gatod  agent). 

(k)  Now  liispoclions.  Rolalod  Invostigativo 
Actions,  and  (iorroclivo  Actions 

Exco|)t  as  s))iu:ifiod  in  ])aragra|)h  (m)(l)  of 
this  AID.  at  tho  a|)plicahlo  time  s|)ocifiod  in 
Paragraph  I.E..  "(iom|)lianc(!."  of  Airbus 
Mandatory  .Service;  Bulletin  A2 10-57-2082. 
Rc;vision  02.  datcul  Novc;mhc;r  15.  2010:  Do  a 
high  frcuiuc;nc:y  c;clcly  c:urrc;nt  (llFEd) 
insp(u:tion  to  clotcu:t  c:rac:king  of  the;  arc;a 


around  the  iastc;ni;rs  of  tho  landing  ])latc;  of 
the;  wing  hottom  skin  i)anc;l  No.  2  of  the;  l(;ll 
and  right  wings;  and  do  ail  applic:ahlc; 
c;orrc;c:tivc;  ac:tic)ns:  in  ac;c;orclanc:c;  with  the; 
.Ae;e:omi)lishme;nt  lnstrue:tions  of  Airbus 
Mandatory  .S(;rvie;(;  Bulle;tin  A210-57-2082. 
Revision  02.  elate;el  Nove;mhe;r  15.  2010. 
e;xe;e;pt  as  re;e|nin;el  hy  paragra|)h  (m)(2)  of  this 
AD.  Do  all  a|)plie;ahle;  e:orr(;e:tive;  ae:tions 
hi;fe)re;  furthe;r  flight.  Re;pe;at  the;  inspoc.tion  of 
the;  an;a  around  the;  faste;m;rs  of  the;  landing 
plate;  of  the;  wing  bottom  skin  ))ime;l  nmnhe;r 
2  of  the;  le;ft  and  right  wings  lhe;r(;aft(;r  at  the; 
ai)plie;ahle;  intervals,  ine:lueling  the; 
e;om))liane:e;  time;s  for  post  te;m])e)rary  re;|)air 
inspeu.tions.  s])e;e:ifi(;el  in  Paragraph  I.E.. 
■■('.ompliane;e;,"  of  Airbus  Mandatory  .Se;rvie:e; 
Bulle;tin  A210-57-2082.  Re;vision  02,  datcul 
Novomhor  15.  2010.  e;xe:(;pt  as  .spe;e;ifi(;el  in 
paragra|)h  (m)(2)  of  this  AD.  The;  le;mporary 
r(;pair  of  e:rae;ks.  as  iele;ntifi(;d  in  Airbus 
Mandatory  .Se;rvie:e;  Bulletin  A2 10-5 7-2082, 
Re;visie)n  02.  date;el  No\e;mhe;r  15,  2010,  does 
not  e:onstitute;  terminating  ae:tie>n  for  the; 
re;p(;titive;  ins|3e;e:tions  r(;e)uire;el  hy  this  AD. 
Ae:e:om])lishme;nt  of  the;  ins|)e;e:tion  re;epnre;d 
hy  this  paragra])h  te;rminate;s  the; 
re;e]uire;me;nts  of  paragraphs  (g)  and  (h)  of  this 
AD.  Doing  the;  modific:ation  sp(;e:ifi(;d  in 
])aragra|)h  (j)  of  this  AD  t(;rminate;.s  the; 
re;])e;titive;  inspe;e:tions  re;e|uire;el  hy  this 
paragraph. 

(l)  Now  Pi;rmaiiont  Repair 

For  airplane;s  on  whie:h  the;  le;mi)e)nirv 
re;];air  as  spe;e:ifie;el  in  Airbus  Miindalorv 
.Se;rvie;e;  Bnlie;tin  A210-57-2082  Inis  he;e;n 
done;,  within  the;  applie:al)le;  lime;  spe;e;ifie;el  in 
Panigra])h  I.E.,  "(u)m])liane:e;."  of  Airbus 
Miinehitorv  .Se;rvie:e;  Bulli;lin  A210-57-2082. 
Re;vision  02.  elale;el  Ne)ve;mhe;r  15.  2010:  Do 
the;  pe;rmanont  re;pair.  in  iu:e:e)rel;me:e;  with  the; 
Ae:e:e)niplishme;nl  Inslruc:lions  of  Airbus 
Miindalory  .Se;rvie:e;  Bulle;lin  A210-57-2082. 
Re;visiem  02,  elale;el  Nove;mhe;r  15.  2010. 
e;xe:e;pl  as  provieleui  hv  paragraph  (m)(2)  of 
this  AD. 

(m)  Ni;w  Kxe:optioiis  to  Service  Information 

(1)  \Vhe;re;  Paragrajih  I.E.,  "(u)m])liane:e;."  of 
.Airbus  Manehilory  .Se;rvie:e;  Bulletin  A210-57— 
2082.  Re;vision  02.  datcul  Ne)ve;mhe;r  15,  2010. 
spe;e:ifie;s  a  e:omplianc:e;  time;  "from  re;e:e;ii)t  of 
this  se;rvie:e;  hulje;lin,"  this  AD  re;e|uire;s 
e:e)m|)liime:e;  within  the;  s|)e;e:ifie;d  e:e)m])liane:e; 
lime;  afte;r  the;  e;ffe;e:tive;  chile;  of  this  AD. 

(2)  Whore;  Airbus  Mandatory  .Se;rvie:e; 
Bulle;tin  A210-57-2082.  Re;vision  02,  elate;el 
Nove;mhe;r  15.  2010.  spe;e:ifie;s  to  e:onlae:t 
Airbus  for  re;|)air:  Be;fore;  furlhi;r  flight,  ri;pair 
the;  e:rae:k  using  a  me;lhoel  ap])re)ve;el  hy  e;ilhe;r 
the;  Manage;!'.  Intiirnational  Brane:h,  ANM— 
110;  or  EASA  (or  its  dologaleul  agent). 

(2)  Whore;  Panigraph  I.E.,  “(’,e)mpli:me:e;."  of 
Airbus  Mandatory  Se;rvie;e;  Bulle;lin  A210-.57— 
2082.  Re;vi.sion  02,  elale;el  Ne)ve;mhe;r  15,  2010. 
spe;e:ifie;s  to  e:c)ntae:t  Airbus  for  inspe;e:lion 
inle;rvals,  this  AD  re;epiire;s  using  an 
ins])e;e:liem  inte;rval  iipi)rove;el  hy  e;ilhor  the; 
Manager.  lnte;rnalional  Brane:h.  ANM-1 10;  or 
EA.SA  (or  its  ele;le;galoel  iige;nl). 

(n)  Crc;clil  for  Previous  Ai;lie)ns 

(1)  This  ])aragra])h  pre)viele;s  e:re;elil  for  the; 
ae:tiems  re;epiire;el  hy  jiaragraphs  (k)  and  (1)  of 
this  AD.  if  those;  ae:lie)ns  we;re;  ])e;rfe)rme;d 
he;fe)re;  the;  e;ffe;e;live;  chile;  olTliis  AD  using  the; 


se;rvie;i;  inlormalie)n  s])e;e:ifie;el  in  |)anigra])h 
(n)(l)(i).  (n)(1)(ii).  or  (n)(l)(iii)  of  this  AD, 
whie:h  is  not  ince)rporali;d  hv  re;fe;rone;e;  in  this 
AD. 

(1)  Airhiis  .Se;rvic;e;  Bulletin  A210-57-2082. 
ehiteul  limn  1 1, 2002. 

(ii)  Airbus  .Servic.e;  Bulletin  A21 0-57-2082. 
Revision  01,  ehiteul  August  22.  2002. 

(iii)  Airhiis  .Se!rvie;e;  Bulletin  A210-57- 
2082,  dated  |iine  11,  2002. 

(2)  This  iiaragrajih  jirovides  e:re;elit  for  the; 
nioelifie:atie)n  of  the;  hinding  plate;  of  the; 
aile;rc)n  iie;e;e;ss  doors  of  the;  wing  hottom  skin 
pane;l  No.  2  of  the;  le;ft  and  right  wings 
re;epiire;el  hy  jiaragraph  (j)  of  this  AD.  if  those; 
ae;tie)ns  we;re;  j)e;rle)rnie;el  he;fe)re;  the;  e;ffe;e;tive; 
date;  of  this  AD  using  the;  se;rvie:e;  information 
si)e;e:ifie;el  in  ])<inigraph  (n)(2)(i)  or  (n)(2)(ii)  of 
this  AD.  whie:h  is  not  ine:or])e)rate;el  hy 
re;fe;re;ne:e;  in  this  AD.  exeie;])!  where;  this 
se;rvie:e;  inforimition  s])e;e:ifie;s  ce)ntae:ting  the; 
manuhie:lure;r  for  elisiiositiem  of  e:ertain  repair 
c;onelitions  that  might  he;  assoc;iatc;d  with  the; 
moelifie:atiem  pre)e:e;ehire;,  this  AD  reupiires  that 
the;  repiair  he;  done  in  ae:e:iirehme:e;  with  a 
nie;the)el  a|)])re)ve;el  hy  either  the;  Manage;!', 
International  Bra!ie:h.  ANM-1 10;  or  the 
E.A.SA  (or  its  delegeiled  agent). 

(i)  Airbus  .Se;rvie:e;  Bulletin  A21()-57-2081, 
Revision  01,  dated  Fehriiiiry  20.  2002. 

(ii)  Airbus  .Se;rvie:e!  Bulletin  A21 0-57-2081 . 
Revision  02,  dated  (De:tolie;r  18.  2007. 

(o)  (DIher  FAA  AID  Provisions 

The;  following  iirovisiems  also  epiplv  to  this 
AD: 

(1)  Alte;rn;itive;  Methods  of  (:onipliane:e; 
(AMCDfis):  The;  Manager.  International 
Bi'ane:h.  ANM-1 10,  has  the;  iiuthority  to 
approve  AMfDCis  for  this  AD.  if  i'e;epii;ste;el 
using  the;  proe:e;elnre;s  found  in  14  (IFR  29.19. 
In  iie:e:oi'elane:e;  with  14  CFR  29.19.  se;nel  your 
re;epie;st  to  your  |)rine:i|)al  in.spe;e:te)i'  or  le)e:<il 
f’light  .Slanelarels  Distrie:t  (Dffie.e.  as 
api)re)])i'iale;.  If  .se;neling  information  eliree:tly 
to  the;  lnte;rnatiem;il  Brane.h.  se;nel  it  to  ATTN: 
Dan  Rodina.  Ae;i'ospae:e;  Engine;e;r, 
International  Brane:h.  ANM-1  Ki.  Trans]je)rt 
Air|)lane  Dire;e;leinite;,  FAA  1001  Lind  Avenue; 
.SW..  Renton.  WA  98057-2250:  te;le;])he)ne; 
(425)  227-2125:  fax  (425)  227-1149. 
Iiiformaliem  mav  he;  emailed  to:  D-ANM-IKi 
-AM(X:-RI'QUESTS@fa(i.oav.  Be;fe)re  using 
any  a])proveel  AM(DCi.  notify  your  a])|n'e)priate; 
|)rine:ipal  insj3e;e:lor.  or  lae:king  a  |)rine:i])al 
inspe;e:lor.  the;  manager  of  the  le)e:al  flight 
slanelarels  dislrie:!  offie:e;/e:e;rtifie:ate;  holding 
elistrie:!  e)ffie:e;.  The  AMCDC  approval  le;lte;r 
must  s|je;e:ifie:ally  re;fe;re;ne:e;  this  AD. 

(2)  Airworthy  Pre)elue;t:  For  any 
i'e;epiire;me;nt  in  this  AD  to  obtain  e:e)rre;e:live; 
ae:lions  from  a  ni<inufae:ture;r  or  e)lhe;r  se)ure:e;. 
use;  lhe;se;  ae:lions  if  the;y  are;  FAA-ai)i)reive;el. 
(u)rre;e:tive;  ac:tions  are;  e:onsiele;re;el  FAA- 
approvee!  if  they  are  approved  hy  the  St.ite; 
of  De;sign  Aulhorily  (or  lhe;ir  ele;le;giile;el 
age;nl).  You  are;  re;e]uire;el  to  assure;  the;  |n'e)elue:l 
is  .lirworlhy  he;fe)re;  it  is  returne;el  to  se;rvie:e;. 

(2)  AMCDCls  a])prove;el  i)re;vie)usly  in 
ae:e:orel<me:e;  with  AD  2004-1 5-07, 
Amendment  29-12741  (09  FR  44592.  |uly  27. 
2004).  are;  apiiroved  as  AMCDCis  for  the; 
e:orre;sponeling  iirovisiems  of  this  AD. 

(p)  RelaleuI  Information 

(1)  Re;fe;i'  to  MCiAI  EASA  Airworthiness 
Dire;e:live;  2011-0125.  datcul  )une  20,  2011, 
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and  iho  sarvicc!  inibrinalioii  spocifiod  in 
l)ara{>rai)hs  (j))(l)(i)  througli  (|))(l)(vi)  of  tliis 
Al).  for  rolatod  infonnalion. 

(1)  Airlms  Mandatory  .Sorvico  Ifnilolin 
A310-o7-2()fi2,  Kovision  02.  daUul  Novoinbor 
1.2.  2010. 

(ii)  Airl)iis  .Scirvicc;  llidlotin  A210- .27-2081, 
datod  Iinu!  11. 2002. 

(iii)  Airbus  .Sorvicc;  Hnllotin  A:M0-.27- 

2081.  Kcivision  02.  datod  (lotolior  12,  2010. 

(iv)  Airl)us  .Scn  vicc!  Bnllotin  A210-.27- 

2082,  datod  jiino  11,  2002. 

(v)  Airbus  Rojrair  Instruction  R.272-49227. 
Rovision  11,  datod  )nly  Hi.  2002. 

(vi)  Airlius  Rcijiair  Instruction  R.272-40242. 
Revision  (',.  datod  |nly  10.  2002. 

(2)  for  sorvici!  information  idontifiiid  in 
tins  AD,  contact  Airbus  .SA.S-RAW 
(Airwortbinoss  Offici!).  1  Rond  Point  Maiirico 
Ilollonto,  21707  Blagnac  (lod(!X.  franco; 
tolo])hon(!  +22  .2  01  02  20  00:  fax  +22  .2  01 

02  44  .21;  (iinail  acc(>iiiil.(iim'()rlli-(^(is@ 
(iirl)iis.c()m:  Intornot  bilp://\v\v\\’. airbus. com. 
Yon  may  roviow  copies  of  the  roforoncod 
sm'vico  information  at  the  FAA.  Transport 
Airplane  Directorate!.  1001  Lind  Avonno  .SW.. 
Rontt)n,  VVA.  for  information  on  tlu! 
availability  of  this  material  at  the  PAA,  call 
42.2-227-1221. 

Issiuid  in  Riiiiton,  Wasbington.  on  lainiary 
20,2012. 

Michael  Kas/.ycki, 

Acting  Manager,  'rransporl  Airplane 
Directorate,  Aircraft  (Jertification  Stuvice. 

|FK  tloc.  2(111-1)2448  Filc;(l  2-4-12;  8:4.2  ain| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 2-0270;  Directorate 
Identifier  201 1  -NM-1 1 3-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Fokker 
Services  B.V.  Airplanes 

AGENCY:  Federal  Aviation 
Admini.stration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
projio.sed  rulemaking  (NPRM); 
reopening  of  comment  period. 

SUMMARY:  VVe  are  rindsing  an  earlier 
])ro])osed  airworthiness  directive  (AD) 
for  all  Fokker  Services  B.V.  Model  F.27 
Mark  0.20  airplanes,  and  Model  F.28 
Mark  0070  and  0100  air])lane.s.  That 
NPRM  projiosed  to  niquire  inspecting 
and,  if  necessary,  adjusting,  the  torcjiie 
values  of  nuts  on  circuit  breakers, 
contactors,  and  t(!rmin<il  blocks  of  the 
electrical  power  center  (FP(i)  and 
battery  relay  panel.  This  jiroposed  AD 
would  also  nuiuire  inspecting  to 
det(!rmine  if  certain  jiarts  are  installed, 
and  in.stalling  the  jiarts  if  necessary. 
3’his  action  revises  that  NPRM  bv 


adding  a  previouslv  omitted  tmniinal 
block  to  the  reijiiired  actions.  We  are 
jirojinsing  this  AD  to  detect  and  correct 
loose  nuts,  which  could  result  in  arcing 
and  potentially  an  onboard  fire,  possibly 
riLsidting  in  damage  to  the  air|)lane  and 
injury  to  occujiants  or  maintenance 
personnel.  .Since  these  actions  impose 
an  additional  burden  over  that  proposed 
in  th(!  NPRM,  we  are  reopening  the 
comment  jieriod  to  allow  the  public  the 
chance  to  comment  on  th(!se  proposed 
changes. 

DATES:  VVe  must  receive  comments  on 
this  Jiroposed  AD  by  March  22,  2013. 
ADDRESSES:  You  may  .send  comments  by 
any  of  the  following  methods: 

•  Federal  elhileniaking  Portal:  Go  to 
http:/ /ww’w. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Ff/.v;  (202)  403-2251. 

•  Mail:  U.S.  Dejiartment  of 
Transjiortation,  Docket  Ojierations,  M- 
30,  VV(!st  Building  Ground  Floor.  Room 
\V12-140,  1200  New  Jersey  Avenue  .SE., 
Washington,  DG  20500. 

•  Hand  Delivery:  IL.S.  Dejiartment  of 
Transjiortation,  Docket  Ojierations,  M- 
30,  We.st  Building  Ground  Floor,  Room 
W12— 140,  1200  New  Jersey  Avenue  .SE.. 
Washington,  D(k  between  0  a.m.  and  5 
|).m.,  Monday  through  Fridav,  excejit 
Federal  holidays. 

For  service  iidbrmation  identified  in 
this  ])ro])o.sed  AD,  contact  Fokker 
.Services  B.V.,  Technical  .Services  Dejit., 
P.O.  Box  231, 2150  AE  Nieuw-Vennej), 
the  Netherlands;  telejihone  +31  (0)252- 
027-350;  fax  +31  (0)252-027-21 1 ;  email 
/  ech  1 1  i  cal  sen  dees .  fokkerservices 
©stork.coin:  Internet  http:// 
www.inyfokkerfleet .coin .  Yon  may 
review  cojiies  of  the  referenced  service 
information  at  the  FAA.  Transjiort 
Airjilane  Directorate,  1001  Lind  Avenue 
.SW.,  Renton,  WA.  For  information  on 
the  availability  of  this  material  at  the 
FAA,  call  42.5-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regulations. gov;  or  in  jierson  at  the 
Docket  Ojjeration.s  office  between  9  a.m. 
and  5  ji.m.,  Monday  through  Fridav, 
excejit  Imderal  holidav.s.  The  AD  docket 
contains  this  ]iro|)o.sed  AD.  the 
regulatory  evaluation,  any  comments 
r(!ceived,  and  other  information.  The 
strtiet  address  for  the  Docket  Ojierations 
office  (telejihone  (800)  047-5527)  is  in 
the  ADDRESSES  section.  (Comments  will 
he  available  in  the  AD  docket  shortly 
after  receijit. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez.  Aerosjiace  Engineer, 
International  Branch,  ANM-110, 
Transjiort  Airjilane  Dinjctorate,  FAA. 


1001  Lind  Avenue  .SW.,  Renton, 
Washington  98057-3350;  telejihone 
(425)  227-1137;  fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

(iommenls  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  projiosed  AD.  .Send  your  comments 
to  an  address  listed  umhir  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-201 2—0270;  Directorate  Identifier 
201 1-NM-l  13-AD”  at  the  h(!ginning  of 
your  comments.  We  sjiecifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  tmd  energy 
asjiects  of  this  jirojjosed  AD.  We  will 
consider  all  comments  rijceived  by  the 
closing  date  and  may  amend  this 
|)roj)o.s(!d  AD  based  on  those  comments. 

We  will  jiost  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
jier.sonal  information  you  juovide.  We 
will  akso  jiost  a  rejiort  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  iirojio.sed  AD. 

Discussion 

We  jirojiosed  to  amend  14  (iFR  jiart 
39  with  an  earlier  NPRM  for  the 
sjiecified  jiroducts,  which  was 
inihlislKKl  in  the  Federal  Register  on 
March  21. 2012  (77  FR  10480).  Fhat 
earlier  NPRM  jirojiosed  to  reijuire 
actions  intended  to  address  the  un.safe 
condition  for  the  jiroducts  listed  above. 

.Since  that  NPRM  (77  FR  10480. 

March  21. 2012)  was  issued,  we  have 
det(!rmined  that  an  additional  terminal 
block  used  iu  .some  Model  F.28  Mark 
0100  airplanes  needs  to  he  included  in 
the  reijuired  actions  jirojiosed  in  the 
earli(!r  NPRM.  Eurojiean  Aviation  .Safety 
Agency  (EA.SA)  has  issued 
Airworthiness  Directive  2012-0050, 
dated  March  27,  2012  (referred  to  after 
this  as  “the  MGAI”).  to  add  that 
terminal  block  to  their  required  actions. 
The  MGAI  .states: 

1)1  Ddceinhiir  1989.  l-'okkcir  issued  .Service! 
Bulletin  (SB)  .SBF.50-24-A013  and  SBFIOO- 
24-AOn  (both  Alert  Bullt!lins)  to  instruct 
()])(!rat()rs  to  insjiecl  and  adjust  several  tonjiH! 
valu(!s  of  bus  bars  and  contactors  iu  the  EPF. 
Tbe  Givil  Aviation  Authority  of  The 
N(!lh(!rland.s  (GAA-NI..  forin(!rlv  RLD)  issinxl 
AD  (BLA)  89-1.59  and  BLA  89-157 
resi)(!clivelv  (both  now  al  issue!  2).  to  I'eujuire! 
e)i)e!rate)rs  eif  the!  edfe!e:le!d  iie!re)|)lane!S  le) 
e:e)ni|dv  with  the!  inslrue:tie)ns  eif  these  .SB's. 

.Since  llieise!  |nule;h|  ADs  were  issue!el, 
se!ve!ral  e)iM!rate)rs  re!|)e)rle!el  fineling  leieise  nuts 
on  e:e)ntae:le)rs  in  the  EPG  of  Feikker  50/80 
iM!ie)))lane!S  in  j)e)st-.SBF50-24-A01.'t 
eioidigunition  anel  ein  Fe)kke!r  70/100 
ae!re)i)lane!S  in  i)osl-.SBI''100-24-A01 1 
e:e)id'iguratie)n.  In  seime!  e;eise!s,  the!  finelings 
inclueled  diunageul  (hurne!d)  contactors. 

This  eionelitieni,  if  neit  de!tected  anel 
e;orre!Cte!el.  coidd  Icuiel  te)  arcing  anel.  in 
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coinbiniition  witli  olhor  laclors.  to  an  on¬ 
board  lire.  possil)ly  rosullin}*  in  (laina<’o  to 
tbo  aoro|)laiu;  and  ininrv  to  o(:(:ii])ants  or 
inaintonanco  ptjrsoniud.  EA.SA  issiKui  AO 
2011-01)83  IrdorcMKaid  in  tbo  oarlior  l''AA 
NPKM  (77  FK  11)480.  Marcli  21,  2012)1  to 
address  tliis  iinsatb  condition. 

Alter  Ibat  (FA.SA)  All  was  issued,  it  was 
noticed  that  terminal  block 'rn4t)00A.  used  in 
some  Fokker  100  aeroplaiuis.  was  missin{> 

Irom  tlie  list  ol  alTecled  terminal  l)locks.  as 
s|)ecilied  in  Fokkcir  .S81''10t)-24-043.  To 
correct  Ibis  ovei'sigbt,  Fokker  .Services  issued 
Riivision  1  o!  Sni'’l 00-24-043,  addin}> 
terminal  block  r84‘)00A. 

For  tbe  rt:as«)ns  described  above,  tins 
[FA.SA]  AD  retains  tbe  recpiiremenls  ol  FA.SA 
AD  2011-0083.  wbicb  is  superseded,  and  Tor 
F28  Mark  0100  aeroj)lanes.  adds  recpiired 
action  lor  tbe  inissiu"  terminal  block 
rn400()A  by  inakiii”  relerencc;  to  .SIll-  lOO- 
24-043  Revision  1. 

The  required  actions  include  doing  a 
general  visual  inspection  to  determine  if 
either  the  lock  washer.  Hat  washer  and 
nut.  or  locking  nut  and  Hat  washer,  are 
installed:  installing  it  new  lock  washer 
or  .self-locking  nnt.  if  nece.ssarv:  and 
applying  tortjue  insj)ection  lactpier.  You 
may  obtain  further  information  hv 
examining  the  MCAI  in  the  AD  docket. 

Relevant  Service  Information 

f’okker  .Services  13. V.  has  issued 
Service  Hulletin  ,S15FK)()-24-()43. 
Revision  1.  dated  December  15.  2011 
(for  Model  F.28  Mark  ()07()  and  01 00 
air|)lanes).  The  actions  descrihtul  in  this 
service  information  are  intended  to 
correct  the  nn.safe  condition  identified 
in  the  MCAI. 

Comments 

We  gave  the  public  the  opportunity  to 
comment  on  the  earlier  NPRM  (77  FR 
10480,  March  21. 2012).  We  received  no 
comments  on  that  NPRM  or  on  the 
determination  of  the  cost  to  the  public. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  ajiproved  bv 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Punsnant  to  onr 
bilateral  agreement  with  the  State  of 
D(!sign  Authority,  we  have  been  notified 
of  the  unsafe  condition  ilescrihed  in  the 
MCAI  and  .service  information 
referenced  above.  We  an;  proposing  this 
AD  hcicause  we  evaluated  all  pertinent 
information  and  determined  an  nn.safe 
condition  exists  and  is  likely  to  exi.st  or 
develoj)  on  other  j)rt)ducts  of  the  same 
type  design. 

Cei'tain  changes  de.scrihed  above 
expand  the  sco|)e  of  the  earlier  NPRM 
(77  FR  lb48().  March  21.  2012).  As  a 
result,  we  have  determined  that  it  is 
necessary  to  reopen  the  comment  jieriod 
to  jirovide  additional  ojiportunity  for 


the  public  to  comment  on  this  ])roposed 
AD. 

Dilference  Between  the  Proposed  AD 
and  the  MCAI 

The  MCAI  specifies  credit  for  actions 
done  according  to  Fokker  .Service 
Bulletin  SBFl00-24-04:3.  dated 
February  10,  2011,  which  does  not 
include  in.s|)ecting  the  additional 
terminal  block  jjart  number.  This 
pi()|)o.sed  AD  does  not  s|)ecify  such 
enulit  hecan.se  we  determined  that 
ins])ec.ting  for  the  additional  terminal 
block  more  pro])erly  meets  the  intent  of 
this  proposed  AD.  'I’liis  difference  has 
been  coordinated  with  EASA. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
e.stimate  that  this  jjrojiosed  AD  woidd 
affect  about  4  products  of  II.S.  regi.stry. 
We  al.so  e.stimate  that  it  would  take 
about  5  work-hours  j)er  product  to 
comply  with  the  basic  recjiiirements  of 
this  ])ropo.sed  AD.  The  average  labor 
rate  is  .$85  ])er  woik-hour.  Based  on 
the.se  figures,  we  e.stimate  the  cost  of  the 
pro])o.sed  AD  on  U..S.  o])erators  to  he 
Sl.7()(),  or  .$425  per  jirodnct. 

In  addition,  we  estimate  that  any 
neces.sarv  follow-on  actions  would  take 
about  4  work-hours  and  reiiuire  ])art.s 
costing  $25,  for  a  cost  of  $3(55  per 
product.  We  have  no  way  of 
determining  the  number  of  ])roducts 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  .States  Code 
specifies  the  FAvWs  authority  to  i.ssne 
rules  on  aviation  safety.  .Subtitle  I. 
section  10(5,  de.scrihes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  .scope  of  the  Agency’s 
authority. 

We  are  i.ssuing  this  rulemaking  under 
the  authority  de.scrihed  in  “.Subtitle  Vll. 
Part  A,  .Suhpart  111,  .Section  44701: 
General  recpiiremenls.”  Under  that 
section.  Congress  charges  the  FAA  with 
jiromoling  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  i)roi;ednre.s 
the  Admini.strator  finds  neces.sarv  for 
safety  in  air  commerce.  This  regulation 
is  within  the  .scope  of  that  authoritv 
because  it  addre.sses  an  nn.safe  condition 
that  is  likely  to  exi.st  or  develo|)  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  projiosed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  Stales,  on 


the  relationship  between  the  national 
Government  and  the  .Stales,  or  on  the 
distribution  of  power  and 
resiionsihilities  among  the  various 
levels  of  government . 

For  the  reasons  di.scussed  above,  I 
certify  this  jiroposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  lixecntive  Order  128(5(5: 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  I'mhruarv  2(5,  1979): 

3.  Will  not  affect  intrastate  aviation  in 
Alaska:  and 

4.  Will  not  have  a  significant 
economic  impact,  ])o.sitive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  c;riteria  of  the  Regulatory 
Flexibility  Act. 

We  pre])ared  a  regulatory  evaluation 
of  the  estimated  costs  to  comjily  with 
this  pro])osed  AD  and  j)laced  it  in  the 
AD  docket. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incoriioration  hv  reference. 

Safety. 

The  Proposed  Amendment 

Accoi'dingly,  under  the  authority 
(kdegated  to  me  hv  the  Admini.strator, 
the  FAA  ju'opo.ses  to  amend  14  GFR  ])art 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  l.The  authority  citation  for  ])art  39 
continues  to  read  as  follows: 

Aiilhoritv:  49  U..S.(:.  l()(5(g),  40113,  44701. 
§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

Fokker  Servic:e.s  H.V.:  DocktU  No.  k’AA- 
2012-0270;  Direcloralo  Identil'ior  2011- 
NM-1 1,3-AD. 

(a)  Uonuneiils  Due  Date 

We  imisl  receive  comments  by  March  22, 
2013. 

(Ii)  Afl'ectecl  ADs 
None. 

(c:)  Applicability 

This  AD  aj)plies  to  all  l''okk(!r  .Services  B.V. 
Model  I''.27  Mark  0.50  air])lanes.  and  Model 
1''.28  Mark  0070  and  0100  airplanes, 
certificated  in  anv  categorv. 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  Godc;  24:  Electric  ])o\v(!r. 

(e)  Reason 

This  AD  was  |)rom|)ted  by  reports  of  loose 
mils  on  contactors  in  tbe  electrical  power 
center  (EPC).  and  in  some  cases,  burned 
contactors.  We  are  issuing  Ibis  AD  to  delect 
and  correct  loose  nuts.  whic:h  could  result  in 
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arcing  and  jjolcnitially  an  ()nl)()ar(i  lire;, 

|)()ssil)ly  nisniting  in  damage!  to  llm  airplane! 
anel  injury  le)  e)e:e:n|)imts  e)r  inainte!nane:e! 
pe!rse)nne!l. 

(0  (iomplianci! 

Ye)n  iire!  re!spe)nsil)le!  le)!-  having  Uh!  iie:lie>ns 
re!eiinre!el  l)y  lliis  Al)  ])e!rle)rme!el  witliin  tlu! 
e:e)nipli<ine:e!  (ime!s  spe!e:irie!el.  nide!ss  tlu! 
iie:tie)ns  luive!  alre!iieiy  l)(!e!n  eleeiu!. 

(g)  ActieiiiN 

Williin  24  ine)nllis  alle!!-  the!  e!He!e;live!  eleile! 
eel  lliis  AO,  ele)  llu!  <ie:lie)ns  spe!e:if'ie!el  in 
piiragrai)lis  (g)(1),  (g)(2),  anel  (g)(:i)  eel'lhis  Al). 

(1)  De)  a  teereine!  e:lu!e:k  eel'  llu!  mils  emel 
e:ire:nil  l)re!alee!rs.  e:e)ntae:te)rs,  anel  teerminal 
hleie.'ks  eil  the!  KP(i  emel  h;ille!ry  re!lay  |)ane!l.  as 
a|)plie;ii))le!,  anel  elei  id  I  ii])|)lie:ahle!  iieljnslmeenls 
eil  lhe!  leireine:  viihiees.  in  ae;e:e)relime:e!  with  the! 
Ae:e:e)m])lishme!nl  Instrnediems  eil  ^'e)kke!r 
,Seirvie;e!  Hnlle!tin  ,SHl’',')0-24-032.  inedneling 
l'’e)kke!r  Miinual  Cilumge!  Neitil'ieaitiem — 
Mainte!nime:e!  Deieaimeenlaliem 

072.  elateed  Imhrnary  10.  2011  (leir  Meiele!!  I-'. 27 
Mark  0,30  airpiane!s);  eir  the!  Ae:e:e}m|)iisinne!nt 
Inslrnediems  eil  l'’e)kke!r  ,Se!rvie:e!  15iille!lin 
.Slll-'l 00-24-04,'l.  Ke!\'isie)n  1.  elale!el  De!e:e!mhe!r 

1.3.  2011  (leir  Meiele!!  F.2»  Mark  0070  iinel  0100 
inr|)lane!s).  Dei  iill  iipplieuihle!  aeliiistme!nts 
l)e!re)re!  l'nrlhe!r  flight. 

(2)  Dei  ii  ge!ne!rid  vismil  inspe!e:liein  eiflhe! 
e:emlae:ts  iinel  nuts  ein  e:ire:nit  hre!iike!rs. 
e:emlae:le)rs.  anel  te!rminal  hleieiks  eiflhe!  fil’d 
iinel  halteiry  reilay  ]iane!l  lei  eleiteirmine!  if  eiilheir 
the!  leie:k  washeir,  flat  washeir  anel  mil.  eir 
liie:king  nut  anel  flat  washeir  are!  inslalle!el.  anel 
elei  all  ap]ilie:alile!  installalieins;  in  ae:e:eireliine:e! 
with  the!  Ae:e:eimiilishnie!nl  lnstrne;lieins  eif 
feikke!!' .Se!rvie:e!  llnlleelin  .SIlf’,30-24-032. 
ine.hiding  f’eikke!r  Mamial  (’.hange! 

Neitifie:alieiii — Miiinle!nane;e!  I)eie:mne!nlaliein 
M(:NM-fo0-072.  elateeel  Imliriiary  10.  2011 
(feir  Meiele!l  1’.27  Mark  0.30  aii'iilanees);  eir  thei 
Ae:e;einiplishme!nl  Inslriiedieins  eif  f'eikkeir 
.Seirvie:e!  llnlleilin  SIll-'l 00-24-043.  Keivisiein  1. 
elateiel  Deieieimlieir  1.3.  2011  (feir  Meieleil  f’.28 
Mark  0070  anel  0100  airplimeis).  Dei  all 
iip]ilie:iihle!  installalieins  lieifeirei  fnrlheir  flight. 

(3)  lleifeire!  fiirtlieir  flight  afteir  ae:e;eimplishing 
any  e;he!e:k  reicjuireiel  liy  paragra]}h  (g)(1)  eif  t)iis 
AD  eir  any  ins]ieictiein  reieiiiireiel  liy  ]iaragra]ih 

(g) (2)  eif  this  AD:  Ap])ly  leirepie!  insjieictiem 
laeiqimr,  in  ace:eirelime:e!  with  tlu! 
Ae:e:eimi)lishme!nt  lnslrne:lieins  eif  f’eikkeir 
.Seirvieiei  Biilleitin  SI3f’.30-24-032,  ine:hieling 
f’eikkeir  Manual  dhiinge!  Neilifie;atiein — 
Mainteinane:!!  Deiemmemtaliem  MCiNM-f’.30- 
072,  elateiel  f’eiliniary  10.  2011  (feir  Meieleil  f’.27 
Mark  0.30  airplimeis);  eir  l)ie!  Ae;e:eim])lishme!nt 
lnslrne:lieins  eif  f’eikkeir  .Seirvieiei  Biilleitin 
.SBf’l  00-24-043,  Keivisiein  1,  elateiel  Deieieimheir 

1.3.  2011  (feir  Meieleil  f’.2a  Mark  0070  anel  0100 
airiilaneis). 

(h)  Olheir  Fy\A  AD  Provisieins 

'I’liei  feilleiwing  preivisiems  nisei  ap|ilv  tei  this 
AD: 

(1)  Alliirnalivei  Meilheiels  eif  (ieimplianeiei 
(AMOds):  Thei  Manageir,  Inteirnaliemal 
Brime:h.  ANM-1 10. 'rrans]ieirl  Airplanei 
Direieileiralei,  f’AA,  has  thei  aiilheirily  tei 
a|}]ireivei  AMOfis  for  this  AD,  if  reiepieisteiel 
using  thei  ]ireie:eidureis  feiiinel  in  14  df’K  39.19. 
In  iie;e:orelane:ei  with  14  df’R  39.19.  seine!  yenir 
reiepieist  lei  yeiiir  prine:ipal  inspeieileir  eir  leie:al 
l'’lighl  Slanelarels  Distrie:t  ()ffie:ei,  as 


a]i|ireipriiitei.  If  seineling  infeirmaliein  elireie:tlv 
tei  the!  Inteirnatieinal  Braneih.  seiiiel  it  tei  A'r'I’N: 
'reini  Keielrigiieiz,  Aeireis|iae;ei  Engimieir, 
Inleirnatiemal  Braneih,  y\NM-110.  'rrans]i(irl 
Airplanei  Direieileinitei.  f’AA.  1001  Linel 
Aveimiei  S\\'..  Keinlein.  W'a.shinglein  980.37- 
33.30:  leileipheinei  (42.3)  227-1137;  liix  (42.3) 
227-1 149.  hifeirmatiem  may  hei  eimaileiel  lei;  !)- 
A\'M- 1 1  (i-AMOC-liHQl  n-:STS@f(ui.}>ov. 

Beifeirei  using  iiiiv  a|ipreiveiel  AMOd.  neilifv 
yeinr  appreiprialei  ]irine:ipal  inspeieileir.  eir 
liie:king  a  prineiipal  inspeieiteir,  thei  manageir  eif 
thei  leie:al  flight  slanelarels  elislrie:t  eifficei/ 
e:eirlifie:atei  heileling  elislrie;t  eiffieiei.  The!  AMOd 
iippreiviil  leitteir  mnsi  s|ieie:ifie:ally  reifeireineiei 
this  AD. 

(2)  Airweirlhy  Breiehie:t:  f’eir  any 
reieiuireimeiiil  in  this  AD  tei  eihtain  ceirreieilivei 
iie:tieins  freim  a  mannfae:lnreir  eir  eilheir  seiiire:ei, 
nsei  iheisei  aeitiems  if  Iheiy  arei  f’AA-ajipreiveiel. 
deirreieilivei  ae:tiems  arei  eiemsieleireiel  f’AA- 
apjireiveiel  if  iheiv  arei  a|)preiveiel  hy  thei  .Stalei 
eif  Deisign  Aniheirilv  (eir  llieiir  eleileigaleiel 
ageinl).  Yem  arei  reiepiireiel  lei  assnrei  thei  preiehie:! 
is  airweirlhy  heifeirei  it  is  reiinrneiel  tei  seirvieiei. 

(i)  Rolatfid  Informatiein 

Reifeir  lei  MdAl  Eiireqieian  Aviatiein  Safeity 
Ageiiieiy  Airweirlhineiss  Direie:livei  2012-00.30, 
elateiel  Mare:h  27,  2012.  anel  thei  seirvie:ei 
infeirmaliein  speie:ifieiel  in  paragraphs  (i)(l)  anel 
(i)(2)  eif  this  AD,  feir  reilateiel  infeirmaliein. 

(1)  f’eikkeir  .Seirvie:e!  Bnlleilin  .SBf’.30-24-032. 
ineilueling  f’eikkeir  Manual  dhangei 
Neilifie:aliem — Maintiinane:ei  Deieinmeinlaliein 
MdNM-l'’.30-072.  elateiel  f’eihrnary  10.  2011. 

(2)  f’eikkeir  .Seirvieiei  Bnlleitin  .SBI’100-24- 
043,  Keivisiein  1.  elateiel  Deieieimheir  1,3,  2011 
(feir  Meieleil  f’.28  Mark  0070  anel  0100 
airplaneis). 

(3)  f’eir  seir\'ie:ei  infeirniiiliein  ideinlifieiel  in 
this  AD.  e;eintae;l  f’eikkeir  .Seirvieieis  B.Y.. 
Teichnie;al  Seirvieieis  Deipt..  B.O.  Beix  231, 21.30 
AE  Nieinw-Veiimeip,  thei  Neilheirhmels: 
leileiiiheinei  +31  (0)2.32-027-3.30;  lax  +31 
(0)2.32-027-211:  eimail 

t(;(:hnic(ils(!n'ic(;s.l()kknrs(!ni(:(fs@stork.coiu: 
Inleirneil  http:/ /www.myjokkf^rf lnci.com.  Yeiu 
meiy  reivieiw  eiopieis  eif  l)ui  reifeireineieiel  seirvie;ei 
infeirmaliein  al  thei  f’AA,  Transpeirl  Airplanei 
Direie:leiratei.  1001  Linel  Aveinuei  .S\V.,  Reintein. 
\VA.  f’eir  infeirmaliein  ein  thei  aveiilahilily  eif 
this  niiiteirial  id  thei  f’AA,  e:all  42.3-227-1221. 

Issneiel  in  Reinlein.  Wiishingtein.  ein  liinuarv 

2.3.  2013. 

Ali  Bahraini, 

M(in(i<‘cr.  I'ninsparl  Airphmc  Dirccloivtc. 
Aircraft  (icriificalion  Service. 

|I'K  Doe:.  2()i:i-024,31  fileiel  2-4-i:t:  «:4.3  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-106918-08] 

RIN  1545-BH89 

Treatment  of  Grantor  of  an  Option  on 
a  Partnership  Interest 

agency:  Iiiteirnal  Reiveimu!  .Sorvico  (IRS), 
Triiasurv. 

ACTION:  Notice  of  projio.sed  ruloniaking. 

SUMMARY:  Thi.s  docuniont  contains 
proposed  regnlations  relating  to  the  tax 
treatment  of  noncomjiensatorv  options 
and  convertible  in.struments  issued  by  a 
partnersliip.  Specifically,  the  propo.sed 
regulations  expand  the  characterization 
rule  measurement  events  to  include 
certain  transfers  of  interests  in  the 
issuing  jiartnershi])  and  other  look- 
through  entities,  iind  provide  additional 
guidance  in  determining  the  character  of 
the  grantor's  gain  or  loss  as  a  result  of 
a  closing  transaction  with  respect  to.  or 
a  lapse  of,  an  ojition  on  a  jiartnership 
interest.  The  proposed  regulations  will 
affect  jiartnerships  that  i.ssue 
noncomjien.satorv  o|)tions.  the  jiartners 
of  such  ])artnershi]).s,  and  the  holders  of 
such  ojitions. 

DATES:  Written  or  electronic  comments 
and  retpiests  for  a  jmhlic  hearing  nui.st 
he  received  hv  May  B,  2013. 

ADDRESSES:  Send  suhmissions  to: 
C;C:1’A:LFD;PR  (REG-1 0091 8-08).  room 
.3203.  Internal  Revenue  .Service,  PO  Box 
7004,  Ben  Franklin  Station,  W'ashington, 
DG  20044.  Suhinissions  may  he  hand- 
delivered  Monday  through  Fridav 
between  the  hours  of  8  a.m.  and  4  ]).m. 
to  GG:BA:LPD:PR  (REG-100918-08), 
Courier’s  Desk,  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW., 
Washington,  DC,  or  .sent  electronically 
via  the  Federal  eRnlemaking  Portal  at 
w'ww.regiihit ions. gov  (IRS  REG— 10(i918- 
08). 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  jirojinsed  regulations 
under  ^  1.701-3,  Benjamin  Weaver  at 
(202)  022-3030:  concerning  tin; 
projio.sed  regulations  under  §  1.1234-3, 
.Shawn  Tetelman  at  (202)  022-3‘)30; 
concerning  suhmi.ssions  of  comments 
and  re(|ue.st.s  for  a  public  hearing. 
Oluwafimmilavo  (Fimmi)  Taylor,  (202) 
022-7180  (not  toll  free  mnnhers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  propo.sed 
amendments  to  20  CFR  part  1  under 
sections  701  and  1234  of  the  Internal 
Revenue  Code  (Code).  On  jamiarv  22, 
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2003,  proj)o.se(l  regulations  (RECJ- 
103580-02)  relating  to  the  tax  treatment 
of  noncompensatory  oj)tions  and 
convertible  instruments  issued  hv  a 
partnershij)  (noncom])ensatorv 
j)artnership  option  regulations)  were 
pul)lish(;d  in  the  Federal  Register  (08 
FR  2‘t30).  Final  regulations  in  the  Rules 
and  Regulations  .section  of  this  issue  of 
the  Federal  Register  contain 
amendments  to  the  Income  Tax 
Regulations  (20  (I'R  Part  1).  which 
finalize  the  proposed  regulations. 
However,  the  Treasury  D(!partment  and 
the  IRS  have  decided  to  j)ropo.se 
amendments  to  the  regulations 
ex])anding  the  characterization  rule 
measurement  evmits  to  include  c:ertain 
transfers  of  interests  in  the  issuing 
partnership  and  other  look-through 
entities. 

Additionally,  the  Treasury 
Department  and  the  IRS  received 
comments  on  the  proposed  regulations 
expressing  uncertainty  as  to  whether 
.section  1234(h)  applies  to  the  grantor  of 
an  option  on  a  partnership  interest  on 
the  laj)se  or  repurcha.se  of  the  oj)lion. 
The  comments  indicateil  that  it  was 
unclear  whether  the  term  “securities,” 
as  used  in  .s(;ction  1234(h)(2)(H). 
includes  |)artnershi|)  interests.  After 
consideration  of  all  comments  received, 
the  IRS  and  Treasury  D(!j)artment 
believe  that  it  is  appropriate  to  propose 
an  amendment  to  the  regvdations  under 
section  1234(1))  to  expressly  treat 
partnership  interests  as  securities  for 
purposes  of  section  1234(1)). 

Explanation  of  Provisions 

1.  Pi'oposfHi  Additions  to  tho 
X’oncoiuponsatoiY  Poilnorship  Option 
Oluiroctorixcdion  Huh  Mcosuroinont 
Hvonts 

The  final  regulations  being  ])ul)lished 
eksewhere  in  this  issue  of  the  Federal 
Register,  relating  to  the  tax  treatment  of 
noncompensatory  partnership  oj)tions. 
contain  a  characterization  ride 
l)roviding  that  the  holder  of  a 
noncomj)ensatory  oj)tion  is  treated  as  a 
partner  under  certain  circumstances. 
Under  the  characterization  rule,  a 
noncomj)en.satory  o])tion  is  treated  as  a 
partnership  interest  if.  on  the  date  of  a 
measurement  event  (1)  the 
noncomj)ensatory  oi)tion  provides  the 
option  holder  with  rights  that  are 
substantially  similar  to  the  rights 
afforded  a  partner,  and  (2)  there  is  a 
strong  likelihood  that  the  failure  to  treat 
the  holder  of  the  noncomi)en.satorv 
option  as  a  j)artner  would  result  in  a 
substantial  reduction  in  the  present 
value  of  the  partners’  and 
noncom|)en.satory  o])tion  holder’s 
aggregate  Federal  tax  liabilities.  The 


final  regulations  define  a  measurement 
event  as:  (1)  kssuance  of  the 
noncomj)en.satorv  option;  (2)  an 
adjustment  of  the  terms  (modification) 
of  the  noncompensatory  option  or  of  the 
underlying  partnershij)  interest 
(including  an  adjustment  |)ursuant  to 
the  terms  of  the  noncom|)ensatorv 

oi) tion  or  the  underlying  |)ai’tnershi|) 
interest);  or  (3)  transfer  of  the 
noncomi)ensatory  o|)tion  if  either  (A) 
the  o])tion  may  be  exercised  (or  settled) 
more  than  12  months  after  its  issuance, 
or  (13)  the  transfer  is  ])ursuant  to  a  j)lan 
in  existence  at  the  time  of  the  issuance 
or  modification  of  the  noncom])ensatory 

oj) tion  that  has  as  a  |)rinci])al  ])ur])ose 
the  substantial  induction  of  the  ])resent 
\  cdue  of  the  aggregate  Federal  tax 
liabilities  of  the  i)artner.s  and  the 
noncom])ensatory  oj)tion  holder. 

The  Treasury  De])artment  and  the  IRS 
hidieve  it  is  a])|)ro])riate  to  exj)and  the 
list  of  measurement  events  to  include 
certain  transfers  of  intere.sts  in  the 
issuing  |)artnershi])  and  look-through 
entitles.  The  ])io])osed  I'egulations  add 
three  measurement  events  to  the  li.st 
above,  hut  a])|)ly  only  if  those 
measurement  events  are  |)ur.suant  to  a 
])lan  in  existence  at  the  time  of  the 
issuance  or  modification  of  the 
noncom])ensatoi'y  o])tion  that  has  as  a 
})rinci])al  |)ur|)ose  the  substantial 
reduction  of  the  i)re.sent  value  of  the 
aggregate  Federal  tax  liabilities  of  the 
|)artners  and  the  noncom|)ensatory 
o])tion  holder.  The  three  additional 
measurement  events  are;  (1)  Issuance, 
tran.sfer,  or  modification  of  an  interest 
in,  or  liijuidation  of,  the  i.ssuing 
l)artnershi});  (2)  issuance,  tran.sfer,  or 
mollification  of  an  intere.st  in  anv  look- 
through  entity  that  directly,  or 
indirectly  through  one  or  more  look- 
through  entities,  owns  the 
noncom|)ensatory  o])tion;  and  (3) 
issuance,  transfer,  or  modification  of  an 
interest  in  any  look-through  entity  that 
directly,  or  indirectly  through  one  or 
more  look-through  entities,  owns  an 
interest  in  the  issuing  |)artnershi]).  The 
Treasury  Dej)artment  and  the  IRS 
believe  that  the  first  of  these 
measurement  events  is  necessary 
because  it  is  inconsistent  to  te.st  a 
noncom|)ensatory  o|)tion  under  the 
characterization  rule  ui)on  transfer  of 
the  noncom])ensatory  oj)tion,  hut  not 
u])on  tran.sfer  of  an  intere.st  in  the 
issuing  ])artnershi|),  because  either  ty|)e 
of  transfer  may  change  the  analysis  of 
whether  there  is  a  strong  likelihood  that 
the  failure  to  treat  the  o|)tion  holder  as 
a  |)artner  would  result  in  a  substantial 
reduction  in  the  ])re.sent  value  of  the 
|)artners’  and  o])tion  holder’s  aggregate 
tax  liabilities.  The  Treasury  De])artment 


and  the  IRS  believe  that  the  second  and 
third  measurement  events  are  nece.ssai  v 
to  j)i'event  avoidance  of  the 
characterization  rule  through  the  u.se  of 
look-through  entities. 

Like  the  measurement  events  in  the 
final  regulations,  the  tliree  measurement 
events  in  the  ])roj)osed  regulations  are 
subject  to  exce])tions  in  §  1.7()l-3(c)(2). 
'fhe  Treasury  De])artment  and  the  IRS 
believe  that  the  limitations  on  the.se 
measurement  events  will  reduce  the 
administrative  burden  associated  with 
te.sting  under  the  characterization  rule 
u])on  the.se  events. 

The  Treasury  Uej)ai'lment  and  the  IRS 
request  comments  on  the  a])j)roj)riate 
|)rocedures  for  notifying  the  ])artner.s 
and  the  ])artner.shi])  uj)on  the 
occurrence  of  a  measurement  event. 

2.  Chamcter  of  Gain  or  Loss  on  hi/)SH, 
S(do.  or  Exchange  of  Partnership 
Options 

A.  C'diaracter  of  Gain  or  Lo.ss  to  the 
Grantor  of  the  ()])tion 

In  resj)onse  to  comments,  the 
])ro])o.sed  regulations  address  the 
a])])lication  of  section  1234(1))  to  the 
grantor  of  an  o|)tion  on  a  j)artnership 
intere.st  on  the  la|).se  or  re|)urchase  of 
the  o])tion.  Section  1234(h)  j)rovides 
that,  in  the  case  of  the  grantor  of  an 
o|)tion,  gain  or  loss  from  any  closing 
transaction  with  res|)ect  to,  and  gain  on 
lai).se  of,  an  oj)tion  in  projierty  shall  be 
treated  as  gain  or  loss  from  the  .sale  or 
exchange  of  a  ca|)ital  asset  held  not 
more  than  one  year.  Section 
1234(I))(2)(B)  defines  the  term  i)roi)erty 
to  mean  .stock  and  .securities  (including 
stocks  and  .securities  dealt  with  on  a 
when  issued  basis),  commodities,  and 
commodity  futures.  Accordingly,  for 
.section  1234(1))  to  a])|)ly  to  a  clo.sing 
transaction  with  res|)ect  to,  or  la]).se  of, 
an  oj)tion  on  a  ])artnershij)  interest,  a 
jiartnershij)  interest  would  have  to  he  a 
security  and,  thus,  ])ro])erty  within  the 
meaning  of  section  1234(hj(2)(B).  The 
])ro])o.sed  regulations  j)rovide  that  the 
term  “.securities”  as  used  in  .section 
1234(h)(2)(B)  includes  jiartnershij) 
interests.  As  a  result,  in  the  case  of  the 
grantor  of  an  ojition  on  a  |)artnershi|) 
interest,  gain  or  loss  from  any  closing 
transaction  with  resj)ect  to,  and  gain  on 
la])se  of,  the  oj)tion  is  generally  treated 
under  the  ])ro])osed  regulations  as  gain 
or  lo.ss  from  the  sale  or  exchange  of  a 
ca])ital  as.set  held  not  more  than  1  year. 

B.  Gharacter  of  Gain  Or  Loss  to  the 
()|)tion  Holder 

With  resjiect  to  an  ojition  holder, 
under  section  1234(a),  gain  or  loss  on 
the  sale  or  exchange  of,  or  loss  on 
failure  to  exercise,  an  o|)tion  is 
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considered  gain  or  loss  from  the  sale  or 
exchange  of  property  that  has  the  .same 
character  as  the  property  to  which  the 
option  relates  would  have  in  the  hands 
of  the  taxi)ayer.  Although  a  partner.shij) 
interest  is  generally  considered  a  capital 
asset,  section  7.'jl(a)  may  a])ply  to 
recharacterize  a  portion  of  a  partner's 
gain  on  the  sale  or  exchange  of  a 
|)artnership  interest  as  ordinary.  A 
numher  of  commenters  on  the 
noncompen.satorv  partnership  o])tion 
])roj)osed  nignlations  (juestioned 
whether  section  75^  a])])lie.s  to  the 
laji.se.  repurchase,  sale,  exchange,  or 
other  termination  of  a  noncom])ensatory 
option. 

The  Treasury  Dei)artment  and  the  IRS 
continue  to  study  this  i.ssue  and  re(jue.st 
comments  on  (1)  if  section  7.'jl(a) 
applies  to  the  lap.se,  repurchase,  sale,  or 
exchange  of  a  nonc:ompen.satory  ojdion, 
(a)  how  the  option  holder's  share  of 
income  or  loss  from  section  7.'jl 
jjroperty  woidd  h(!  determined  under 
§  1.7,'il-l (a)(2),  and  (h)  how  a  partner  in 
the  issuing  ])artn(!rshi])  that  transfers  its 
])artnership  intere.st  while  the  o])tion  is 
out.standing  would  determine  its  share 
of  income  or  loss  from  section  7.'jl 
j)roperty  under  1.7.'>1-1  (a)(2)  (that  is, 
should  it  he  reduced  by  the  amount  of 
income  or  loss  from  section  7.‘il 
|)rop(!rty  attrihutahh;  to  the  option 
holder);  and  (2)  if  .section  7.'il(a)  does 
not  apj)ly  to  the  lapse,  repnrcha.se,  sale, 
or  (!xchange  of  a  noncomj)(!n.satory 
option,  what  measures,  if  any,  should  he 
taken  to  ensure  that  ordinary  income  is 
not  jjermanently  eliminated. 

ElTeclive/AppIicability  Date 

To  coordinate  the  proposed 
regulations  with  the  final 
noncompensatory  jiartnership  option 
regulations,  the  jnoposed  regulations 
are  pro])osed  to  have;  the  same  effective 
date  as  the  final  nonce)m])e;n.satory 
partnership  option  regulations. 
Therefore,  the  propos(;d  r(;gulation.s  are 
projjosed  to  a])])lv  to  options  issued  on 
or  aftt;r  Fe;hruary  5,  2013. 

Special  Analyses 

It  has  l)(;en  determin(;d  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  n;gulatorv  action  as  (l(;fine(l 
in  Executive  Order  12800,  eis 
supjdemented  hy  Executive  Order 
13.503.  Th(;refore.  a  regulatory 
assessment  is  not  re(|uired.  It  also  has 
been  determined  that  section  .5.53(h)  of 
the  Administrative  Procedure  Act  (.5 
II.S.C.  cha])ter  .5)  does  not  a])]jly  to  this 
regulation,  and  because  the  regulation 
does  not  impose  a  collection  of 
information  recpdrement  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  IJ.S.C.  chapter  0)  does  not  apply. 


Pursuant  to  section  78().5(f)  of  the  Code, 
this  regulation  has  been  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
.Small  Business  Administration  for 
comment  on  its  impact  on  .small 
husine.ss. 

Comments  and  Recpiests  for  Public 
Hearing 

Before  these  jiroposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  he  given  to  any 
writt(;n  (a  signed  original  and  eight  (8) 
coj)ies)  or  electronic  comments  that  are 
suianitted  timely  to  the  IRS.  The 
Treasury  Department  and  the  IR.S 
recjuest  comments  on  all  aspects  of  the 
jji'oposed  rules.  All  comments  are 
available  at  wivw.rfigiilations.guv  or 
ui)on  reque.st.  A  public  hearing  may  he 
scheduled  if  requested  in  writing  by  any 
])erson  that  timely  submits  written 
comments.  If  a  jjuhlic  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  he 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
projjo.sed  n;gulations  are  Benjamin 
VVeaver  of  the  Office  of  A.ssociate  Chief 
Coun.sel  (Passthroughs  and  .S];ecial 
Industries)  and  .Shawn  Tetehnan  of  the 
Office  of  A.ssociate  Chief  Coun.sel 
(Financial  In.stitutions  and  Products). 
However,  other  personnel  from  the  IR.S 
and  Treasury  Department  participated 
in  their  development. 

List  (jf  Subjects  in  20  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeei)ing  reciuirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  20  CFR  part  1  is 
])roj)o.sed  to  he  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation 
for  ])art  1  continues  to  read  in  part  as 
follows: 

Authority:  2()  780.5  *  *  * 

■  Par,  2.  .Section  1.701-3  is  amended  hy 
adding  paragraph  (c)(l)(iv)  to  read  as 
follows: 

§  1 .761-3  Certain  option  holders  treated  as 
partners. 

■k  it  i(  -k  * 

(c)  *  *  * 

(1)  *  *  * 

(iv)  An  event  described  in  jjaragraphs 
(c)(l)(iv)(A),  (B),  or  ((d  of  this  .section, 
provided  the  event  is  pursuant  to  a  plan 
in  exi.stence  at  the  time  of  the  issuance 
or  modification  of  the  noncomp(;n.satory 
ojjtion  that  has  as  a  principal  purpo.se 


the  substantial  reduction  of  the  pre.sent 
value  of  the  aggregate  Federal  tax 
liabilities  of  the  partners  and  tin; 
noncompen.satorv  option  holder  (under 
])aragraph  (a)(l)(ii)  of  this  .section): 

(A)  Issuance,  transfer,  or  modification 
of  an  intere.st  in,  or  liciuidation  of,  the 
issuing  ])artnership; 

(B)  kssuance,  transfer,  or  modification 
of  an  interest  in  any  look-through  entity 
(as  defined  in  paragraph  (h)(1)  of  this 
section)  that  directly,  or  indirectly 
through  one  or  more  look-through 
entities,  owns  the  noncompen.satorv 
option: 

(C)  kssuance,  transfer,  or  modification 
of  an  interest  in  any  look-through  entity 
that  directly,  or  indirectly  through  one 
or  more  look-through  entities,  owns  an 
interest  in  the  issuing  partnershiji. 
***** 

■  Par.  3.  .Section  1.1234-3  is  amended 
hy  adding  a  sentence  at  the  end  of 
j)aragraph  (h)(2)  to  read  as  follows: 

§1.1 234-3  Special  rules  for  the  treatment 
of  grantors  of  certain  options  granted  after 
September  1, 1976. 

***** 

(h)  *  *  * 

(2)  *  *  *  For  purposes  of  the 
])rece(ling  .sentenc(;,  for  options  granted 
on  or  after  February  .5,  2013,  the  term 
sf^ciiritws  includes  partnership  interests. 
***** 

Stovon  T.  Miller, 

Dupiilv  (Miiimissinnar  for  Sarvicos  and 
Enforconwnt. 

IKK  Doc.  2()i:i-()22(i0  Kilocl  2-4-1:!;  8:45  iim| 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[REG-141066-09] 

RIN  1545-BL08 

Awards  for  Information  Relating  To 
Detecting  Underpayments  of  Tax  or 
Violations  of  the  Internal  Revenue 
Laws;  Correction 

AGENCY:  Internal  Revenue  Service  (IR.S), 
rreasury. 

ACTION:  (k)rrection  to  notice  of  proj)osed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proj)osed 
rulemaking  (RE(I-141()()(j-()‘))  that  was 
jnihlishetl  in  the  Federal  Register  on 
Tuesday,  December  18.  2012  (77  FR 
74708).  The  propo.sed  regulations 
provide  comprehensive  guidance  for  the 
award  program  authorized  under  the 
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Internal  Revenue  Code  section  7823,  as 
anieiuhul.  The  regulations  provide 
guidance  on  submitting  information 
nigarding  underpayments  of  tax  or 
violations  of  tlie  int(!rnal  revenue  laws 
and  filing  claims  for  award,  as  well  as 
on  the  admini,strativ(*  proceedings 
applicable  ti)  claims  for  award  under 
section  7823. 

FOR  FURTHER  INFORMATION  CONTACT: 
M(!ghan  M.  Howard  at  (202)  822-7!),'j() 
(not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION; 

Bac:kground 

The  notice  of  ])ropo.s(!d  rulemaking 
(RK(i-141()88-00)  that  is  the  subject  of 
these  corrections  is  under  .Section  7823 
of  the  Internal  R(!venue  f^ode. 

Need  for  Correction 

As  published,  the  notic(;  of  proposed 
rulemaking  (REC-1 4 1088-09)  contains 
errors  that  may  prove  to  be  misleading 
and  an;  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  notice  of  jjropo.sed 
rulemaking  (RR(;-141088-09).  that  was 
the  subject  of  FR  Doc.  2012-30.'il2,  is 
corrected  as  follows: 

1.  On  j)age  74798.  in  the  preamble, 
column  3,  under  the  cajition  FOR 
FURTHER  INFORMATION,  line  1  from  the 
top  of  the  column,  the  language; 
“Oluwafunmilavaio  Taylor,  at  (202) 
822—"  is  corrected  to  read 
“Oluwafunmilavo  Taylor,  at 
(202)  822-”. 

§301.7623-1  [Corrected] 

■  2.  On  page  74804,  column  3. 

§  301 .7823-1  (a),  line  3.  the  language  “by 
law,  the  IRS’s  Wbi.stleblower  (Iffice”  is 
corrected  to  r(;ad  “by  law.  the 
Whistleblower  Office". 

§  301 .7623-2  [Corrected] 

■  3.  On  Jiage  74808.  column  1. 

§  301.7823-2(a)(2).  line  .'i,  the  language 
"a  j)ortion  of  an  IRS  civil  or  criminal" 
is  corrected  to  read  “a  jjortion  of  an 
Internal  Revenue  .Service  (IR.S)  civil  or 
criminal”. 

■  4.  On  page  74808.  column  1 . 

§  301 .7823-2(b)(l),  line  4.  the  language 
“Internal  Revenue  (IRS)  procoads 
Inisf^d”  is  corrected  to  read  "IR.S 
procoads  based' ' . 

§301.7623-3  [Corrected] 

■  .S.  On  page  74808.  column  2, 

§  301 .7823-3(a)  .second  column,  line  17, 
the  language  “Internal  Revenue  .Service 
(IR.S)  may,”,  is  corr(;cted  to  read 
“Internal  Revenue  .Service  (IR.S)  may 
rely  on  the  claimant’s  de.scription  of  the 
amount  owed  by  the  taxpayers(s).  The 
IR.S  mav,”. 


■  8.  On  ])ag(;  74808,  column  3, 

§  301 .782.3-3(c)(l ),  lim;  10,  the  language 
“file."  is  correct;;;!  to  r(;ad  “fib;.  Tb;; 
wbisll(;l)low(;r  administrativ;; 
proceeding  d(;scrib;;d  in  ])aragraj)bs 
(c)(1)  through  (ti)  ;)f  this  se;:ti;)n  b;;gins 
;)n  the  dat;;  the  VVbistlebl;)W(;r  Office 
.sends  tb;;  |)r(;liminarv  awar;l 
re;:ommen;lation  letter.  The  i)r;;liminarv 
awanl  r;;commen;lati;)n  is  not  a 
;l;;lerminali;)n  letter  within  lb;;  m;;aning 
of  l)aragrapb  (c)(8)  ;)f  this  s;;;;tion  ami 
cannot  be  ap])eal;;d  t;;  Tax  Oourt  un;i(;r 
s(;cti;)n  7823(1))(4)  and  paragraph  (;1)  of 
this  .section.  The  preliminary  awanl 
recommendati;)!!  will  n;)tify  the 
individual  that  the  IR.S  cann;)t 
;letermine  or  ];ay  any  award  until  tb;;r;; 
is  a  final  di;termination  ;)f  tax,  as 
defin;;;l  in  §  301.7823^(d)(2).” 

■  7.  On  page  74808,  column  3, 

§  301.7823-3(c)(2)(iv),  lines  1  through 
18.  the  language  “A  confidentiality 
agreement.  Tb;;  whistleblower 
a;bninistr:ilive  pro;:(;eding  ;l(;.scril)ed  in 
l)aragrapbs  (c)(1)  through  (8)  of  this 
s(;ction  l)(;gins  on  the  date  the 
Wbistl;;blow(;r  Office  semis  the 
|)reliminarv  award  r;;commen;lation 
letl;;r.  Tb;;  pr;;liminary  awar;l 
r;;comnu;ndation  is  not  a  ;l;;t;;rminati;)n 
letter  within  the  m;;aning  of  paragra])b 
(c)(8)  of  this  .s(;;;ti;)n  and  cannot  b;; 
a])p;;ab;d  to  Tax  (iourt  un;ler  s(;cfi;)n 
7823(1))(4)  ami  paragraph  (d)  ;)f  this 
s(;clion.  The  ])reliminarv  awar;l 
r(;comim;n;lati;)n  will  notify  the 
individual  that  the  IR.S  cannot 
;let;;rmin;;  ;)r  j)ay  any  award  until  there 
is  a  final  d(;terminati;)n  of  tax.  as 
defim;d  in  §  301 .7823^(;1)(2).  ”  is 
corrected  to  r(;ad  “A  confidentiality 
agr(;;;ment.”. 

§301.7623-4  [Corrected] 

■  8.  On  page  74810,  c;)lumn  2. 
instructional  paragraph  .'i,  is  corrected  to 
r(;ad  “Par.  8.  ,S;;cti;)n  301.7823-4  is 
add;;d  to  r(;ad  as  follows:’’. 

LaNita  VanDyk;;, 

(diief.  Ihihliccilions  and  liegiikilions  Branch. 
Laoal  Prac(;ssin}>  Division.  Associate  Chief 
Counsel.  (Procedure  and  Adnnnisindion). 

II'K  Ddc.  2()i:t-()241(i  l'il(((l  2-4- K;:  H:4.')  ain| 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  Number  USCG-2012-1001] 

RIN  1625-AAOO 

Safety  Zones;  Annual  Firework 
Displays  Within  the  Captain  of  the 
Port,  Puget  Sound  Area  of 
Responsibility,  WA 

AGENCY;  Ciiast  Ouard,  DUS. 

ACTION:  Notice  ;)f  propo.sed  rulemaking. 

SUMMARY:  The  Coast  Cuanl  ])ropo.ses  to 
add  tbn;e  new  fireworks  ev(;nts  and  to 
corr;;ct  the  location  of  five  (;xisting 
(;vents  to  ensure  public  safety  during 
annual  firework  ;lisj)lays  at  various 
locations  in  the  Ca])tain  of  the  Port 
((X)TP),  Puget  .S;)und  Area  of 
R(;.s])onsibility  (A(1R).  When  tb(;se  .saf(;ty 
zones  are  activati;;!  and  subj;;ct  to 
;;nf;)rcement.  this  rule  woubl  limit  the 
m;)veim;nt  of  vessels  within  the 
;;stablislu;d  firework  display  ar(;as. 

'rb(;se  additions  and  corr(;clions  an; 
n(;cessarv  to  ])r;;vent  injury  and  to 
jn'otect  life  and  ])rop;;rty  of  the  maritimi; 
public  fr;)m  hazards  as.sociaf;;;!  with 
fir;;w;)rk  ;lis])lavs. 

DATES:  C;)mment.s  ami  n;lat;;d  material 
must  be  r(;ceived  by  the  Coast  Guard  on 
;)!'  l)i;fore  April  8,  2013. 

ADDRESSES:  You  may  submit  comments 
identifi;;;!  by  dock;;!  number  U.SCG- 
2012-1001  using  any  ;)n;;  ;)f  the 
f;)ll;)wing  m;;tbo;ls: 

(1)  Fedend  elhdeimtking  Parird: 

http:// WWW. regulations. eov. 

(2)  Fax:  202-493-22.'i'l . 

(3)  Mad  or  Deliveiv:  D;);;ket 
Management  Fa;;ility  (M-30).  IJ.S. 
Department  of  Transj;ortati;)n.  We.st 
Buihling  Grouml  Flo;)r.  R;);)m  Wl  2-140, 
1200  New  l;;rs;;y  Avenue  SE., 
Wa.sbington,  DG  20.'i90-0001 .  D;;liv;;ri;;s 
a;:;;;;pt;;;l  b;;tw;;;;n  9  a.m.  an;l  .'5  p.m., 
M;)mlay  tbr;)ugb  I'’ri;lav,  ex;;e])t  f;;;l;;ral 
b;)li;lays.  The  l;;l;;pb;)ne  number  is  202- 
388-9329. 

.S;;;;  the  “Publi;:  Parti;;ipati;)n  an;l 
R;;;]u;;st  f;)r  G;)mments”  p;)rti;)n  ;)f  tb;; 
SUPPLEMENTARY  INFORMATION  s;;;:ti;)n 
l)i;low  lor  furlber  instru;:tions  on 
submitting  ;;;)mm;;nts.  T;;  av;)i;l 
;lupli;:ati;)n,  ])l;;as;;  u.se  ;mly  ;)n;;  ;)f 
these  tbr;;;;  m;;tb;);ls. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
y;)u  have  ;jm;stions  on  this  ])rop;),s;;;l 
rule,  ;:all  ;)r  email  EN.S  Nathaniel  P. 
Glinger,  G;)ast  Guaixl  .S(;;:tor  Puget 
.S;)un;l,  Waterways  Management 
Division,  lj..S.  (]oast  Guanl;  telephone 
(208)  217-804.5,  email 
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SH(:ioi'Pugf;iSouiid\V\\'M@iiscg.niil.  If 
you  have  (|uestion.s  on  viewing  or 
submitting  material  to  the  docket,  call 
Barbara  Hairston,  Program  Manager, 
Docket  Operations,  telephone  (202) 
300-9820. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

1)1  IS  l)(;i)arlnu;nl  of  1  lonHiland  .Sc'carily 

I  K  FiKleral  Regi.stor 

NORM  Noliee  of  Pi()])os(!(l  Kiilcaiiaking 

A.  Public  Participation  and  Keque.st  for 
Ooininenls 

We  encourage  you  to  particij)ate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  wilt  he  posted 
without  change  to  http:// 
www’.wguhitions.gov  and  will  include 
any  personal  information  you  have 
provided. 

1.  Siihiuitting  (JomniHnts 

If  you  submit  a  comment,  please 
include  the  (loc:ket  number  for  this 
rulemaking  (I J.SCC— 201 2—1001 ), 
indicate  the  specific  sectitJii  of  this 
document  to  which  each  comment 
apjdies,  and  provide  a  rea.son  for  each 
suggestion  or  recommendation.  You 
may  submit  yoiir  comments  and 
material  online  at  http:// 
www.wguldtions.gov,  or  by  fax,  mail,  or 
hand  delivery,  hut  |)lease  u.si)  onlv  one 
of  these  means.  If  you  submit  a 
comment  online,  it  will  he  considered 
received  by  llu;  (loa.st  (hiard  when  you 
successfully  transmit  the  comment.  If 
you  fax,  hand  deliver,  or  mail  yoiir 
comment,  it  will  he  considenni  as 
having  been  n;ceiv(ul  by  the  Coast 
Cuard  when  it  is  received  at  the  Docket 
Management  Facility.  We  recommend 
that  you  include  your  name  and  a 
mailing  address,  an  email  address,  or  a 
telephone  number  in  the  body  of  your 
document  so  that  we  c:an  contact  you  if 
we  have  (piestions  regarding  your 
submi.ssion. 

To  submit  your  comment  online,  go  to 
http://\\’\\’\\’.ivgiiI(itions.gov,  tyi)e  the 
docket  number  |IJSCC-2()12-1()()1 1  in 
the  “.SEARCH”  box  and  click 
".SEARCH.”  Click  on  “.Submit  a 
Comment”  on  the  line  associated  with 
this  rulemaking. 

If  yon  submit  yon.  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
nnhound  format,  no  larger  than  8V2  l)y 

II  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
jdease  enclo.se  a  stamj)ed.  self-addre.ssed 
postcard  or  envelojie.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  mav 


change  the  rule  based  on  vonr 
comments. 

2.  Viewing  (/oinnicnts  and  Docunwnts 

To  view  comments,  as  W(;ll  as 
documents  mentioinul  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://\v\v\v.ragidations.g()v,  tyj)e  the 
docket  numher  “U.SCC— 2012-1001”  in 
the  “.SEARCH"  box  and  click 
“.SEARCl  1.”  Click  on  Open  Docket 
Folder  on  the  line  a.ssociated  with  this 
rulemaking.  Yon  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
De])artment  of  Transportation  West 
Building.  1200  New  jer.s(!y  Avenue  .SE., 
Washington,  DC  20.')90,  between  9  a.m. 
and  .'5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  a.ssociation,  business,  labor 
union,  etc.).  You  may  nndew  a  Privacv 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3310). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  j)ul)lic 
meeting.  But  you  may  submit  a  retpiest 
for  one  using  one  of  the  methods 
s])ecified  under  ADDRESSES.  Please 
explain  why  you  Ixdiexa;  a  public 
meeting  would  he  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  j)lace  announced  by  a  later  notice 
in  the  Federal  Register. 

B.  Regulatory  History  and  Information 

Idle  Coast  Cuard  published  the 
following  Temporary  Final  Rules:  Safety 
Zones:  Multiple  Firework  Disjilays  in 
Cajitain  of  the  Port,  Puget  .Sound  Area 
of  Responsihilitv,  2010  Docket  No. 
l).SCG-2010-0.'i'91, 2011  Docket  No. 
lJ.SCC-201  l-04.'i0,  and  2012  Docket  No. 
I ].SCG-201 2-0488.  The  Coast  Guard 
received  no  negative  comments  or 
coiujilaints  jiertaining  to  these  rules. 

C.  Basis  and  Purpose 

There  is  a  need  to  correct  the 
coordinates  of  five  firework  displavs 
outlined  in  33  CFR  l().'i.l332,  located 
within  the  greater  Puget  .Sound  Area,  to 
accurately  reflect  the  correct  jiosition  of 
the  firework  displays.  Additionally, 
three  new  firework  display  locations 
have  been  added  to  area,  and  the  title 
of  the  ride  does  not  accurately  rellect 
what  is  codified  in  33  CFR  3.8.')-! 0. 
The.se  corrections  and  additions  are 


necessary  in  order  to  restrit:t  vessel 
movement  and  reduce  vessel 
congregation  in  the  proximity  of 
firmvork  discharge  sites  ensuring 
maritime  public  .safetv. 

D.  Discussion  of  Propo.sed  Rule 

This  rule  jiroposes  to  amend  the 
following  firework  di.sjilay  jiositions: 

(Jity  ol  Benton  Fireworks.  Coordinates 
will  he  revised  to  read:  latitude  47° 
30.388'  N.  longitude  122°  12. .102'  W; 
Bainhridge  Island  Fireworks. 

Coordinates  will  be  revised  to  read: 
latitude  47°  37.142'  N.  longitude  1 22° 
30.397'  W:  Port  Townsend  Sunrise 
Botaiy.  Coordinates  will  he  revised  to 
read:  latitude  48°  08.413'  N.  longitude 
122°  4.1. .131'  W;  Tacoma  Freedom  Fair. 
Coordinates  will  he  revised  to  read: 
latitude  47°  17.103' N,  longitude  122° 
28.410'  W:  Brewster  4th  of  Julv. 
Coordinates  will  be  revi.sed  to  read: 
latitude  48°  0.1.382' N.  longitude  119° 
47.147'  W. 

This  rule  jnopo.ses  to  add  the 
following  firework  displays:  Port 
Ludlow  Fireworks,  latitude  47°  .1.1.181' 

N.  longitude  122°  41.1.17' W;  Boston 
Harbor  4th  of  July,  latitude  47°  08.828' 

N.  longitude  122°  .14.149'  W;  Everett  4th 
of  July,  latitude  48°  00.872'  N.  122° 
13.391'  W. 

The.se  safety  zones  will  extend  410 
yards  from  their  launch  site.  This  zone 
size  allows  for  the  use  of  uj)  to  a  18" 
mortar  shell  in  annual  firework 
displays.  However,  safetv  zones  will  he 
only  be  enforced  for  the  appropriate  size 
for  the  largest  mortar  shell  used.  These 
zones  are  nominal  in  size  and  are 
typically  positioned  in  areas  which 
allow  for  transit  around  the  zone.  Thus, 
these  zones  have  an  inconseipiential 
impact  on  the  majority  of  waterway 
users.  'I’hese  zones  are  also  short  in 
duration  and  allow  waterway  u.sers  to 
enter  or  transit  through  the  zone  when 
deemed  safe  by  the  on-scene  jiatrol 
commander.  Through  this  action,  the 
CCTP  intends  to  promote  the  safety  of 
jiersonnel.  vessels,  and  facilities  in  tin; 
area. 

E.  Regulatory  Analyses 

We  developed  this  proposi;d  rule  aft(;r 
considering  numerons  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analv.ses 
based  on  a  numher  of  these  statutes  or 
executive  orders. 

I.  Begulatoiv  Planning  and  Beview 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12888,  Regulatory 
Planning  and  Review,  as  supjilemented 
by  Executive  Order  13183,  Improving 
Regulation  and  Regulatory  Review,  and 
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does  not  re()uire  an  assessment  of 
])otential  costs  and  Ixmefits  under 
.section  (i(a)(3)  orKxecutive  Order  128(i(i 
or  under  .section  1  oi  Fxecutive  Order 
13.1(1.3.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Tlie  (ioast  (hiard  liases  this 
finding  on  the  fact  that  the  safety  zones 
listed  will  he  in  place  for  a  limited 
jieriod  of  time  and  are  minimal  in 
duration,  and  vessel  traffic  will  he  able 
to  transit  around  the  safety  zones. 

2.  Impact  on  Small  liniitics 

Under  the  Regulatory  Flexibility  Act 
(.I  U.S.C.  (i01-(il2),  we  have  considered 
the  impact  of  this  jiroposed  rule  on 
small  entities,  'fhe  term  “Small  entities" 
compri.ses  small  business,  not-for-])rofit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  juri.sdictions  with 
jiojnilations  of  less  than  50, ()()(). 

The  (ioa.st  (Juard  certifies  under  5 
D.S.O.  ()()5(h)  that  this  jirojiosed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  'I’his  rul(!  would  affect  the 
following  entities,  sonu!  of  which  mav 
1)(!  small  entities;  the  owners  and 
operators  of  vessels  intending  to  operate 
in  the  waters  covered  hv  the  safetv  zone 
while  it  is  in  effect.  'I’liis  rule  would  not 
have  a  significant  economic  imi)act  on 
a  substantial  number  of  small  entities 
lH!cause  the  safetv  zone  would  he  in 
])lace  for  limited  periods  of  time  and 
maritime  traffic  would  still  lx;  able  to 
transit  around  the  salety  zone.  Maritime 
traffic  may  also  recpie.st  permission  to 
transit  through  the  zone  from  the  (X)TP, 
Puget  .Sound  or  a  D(;signated 
Rej)re.sentative. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entitv 
and  that  this  rule  would  have  a 
significant  economic  imj)act  on  it, 
please  sidxnit  a  comment  (see 
ADDRESSES)  ex])laining  whv  von  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

2.  Assistance  for  Small  Entities 

Under  .section  213(a)  of  the  .Small 
Business  Regulatory  Phiforcement 
Fairne.ss  Act  of  KHHi  (Pub.  L.  104-121), 
we  want  to  assist  small  (;ntities  in 
understanding  this  |)roposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  (piestions 
conc(;rning  its  j)rovisions  oro])tions  for 
compliance,  please  contact  the  j)er.son 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above,  fhe  Coast  Guard  will 
not  retaliate  against  small  entities  that 
(juestion  orcomj)lain  about  this 


])ro])os(;d  rule  or  any  ])olicy  or  action  of 
the  (ioast  Guard. 

4.  (Collection  of  Information 

This  pro])os(;d  rule  will  not  call  for  a 
new  collection  of  information  under  the 
Paperwork  Reduction  Ac:t  of  ltH)5  (44 
U.S.G.  3501-3520.). 

5.  Federalism 

A  rule  has  im|)lications  for  federalism 
under  Executive  Order  13132, 
F(;deralism.  if  it  has  a  substantial  dir(;ct 
effect  on  the  .States,  on  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distribution  of 
]K)wer  and  responsibilities  among  the 
various  levels  of  government.  VVe  have 
analyzed  this  pro|K)sed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
f(;d(;ralism. 

a.  Protest  Activities 

The  (x)ast  Guard  resp(;cts  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
l)erson  list(;d  in  tlu;  “For  l‘Xirth(;r 
Information  Contact”  .section  to 
coordinate;  ])rotest  activities  so  that  vour 
message  can  lx;  receivexl  without 
jeopardizing  the  safety  or  security  of 
lx;o])le.  places  or  v(;ss(;ls. 

7.  Unfunded  Mandates  Reform  Act 

'Fix;  Unfunded  Mandates  Reform  Act 
of  lt)‘)5  (2  U..S.G.  1531-1538)  requires 
Federal  agenci(;.s  to  assess  tlu;  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  jjrivatc;  sector  of 
.$100, ()()(), 000  (adjusted  tor  inflation)  or 
more  in  any  one  year.  Though  this 
propo.s(;d  rule  would  not  result  in  such 
an  expenditure,  we  do  di.scuss  the 
effects  of  this  rule  elsewhere  in  this 
lu'eamhle. 

H.  Taking  of  Private  Property 

'I'his  projx)s(;d  rule  would  not  cau.se  a 
taking  of  i)rivat(;  i)ro]x;rty  or  otherwise 
have  taking  implications  under 
Executive  Order  12030,  (Governmental 
Actions  and  Interference  with 
Gon.stitutionally  Prot(;ct(;d  Pro])ertv 
Rights. 

!).  (Civil  Justice  Reform 

'I'liis  |)roposed  rule  meets  applicable 
standards  in  .sections  3(a)  and  3(b)(2)  of 
IGxecutive  Order  12088,  (Givil  )ustice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 


10.  Protection  of  (Children  From 
Fnvironmented  Health  Risks 

We  have  analyzed  this  jnoposed  ride 
under  Executive  Order  13045, 

Protection  of  CGhildren  from 
Environm(;ntal  Health  Risks  and  .Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
(;nvironm(;ntal  risk  to  health  or  risk  to 
.safety  that  might  disprojiortionately 
affect  children. 

11.  Indian  Trih(d  (iovernnumts 

This  proposed  rule  d(x;s  not  havi; 
tribal  imjilications  under  Executive 
Order  13175,  Cionsultation  and 
Gxxirdination  with  Indian  Tribal 
(Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
lx;tween  the  Federal  (Governmeid  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

12.  Fnergv  Effects 

This  ])roposed  rule  is  not  a 
“significant  eix;rgy  action”  und(;r 
Executive  Order  13211.  Actions 
Goncerning  Regulations  That 
.Significantly  Affect  Energv  .Su])])lv. 
Distribution,  or  Usi;. 

12.  Technic(d  Standards 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  u.se  of  voluntary 
consensus  .standards. 

14.  Environment 

We  have  analyzed  this  jnojiosed  rule 
under  Department  of  Homeland 
.Security  Management  Directive  023-01 
and  (Gommandant  Instruction 
Ml 0475. ID.  which  guide  the  Goast 
(Guard  in  complying  with  the  National 
Environmental  Poliev  Act  of  1000 
(NEPA)(42  U.S.G.  43"21-4370f).  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individuallv  or 
cumulatively  have  a  significant  effect  on 
the  human  i;nvironment.  This  rule 
involves  the  amendment  of  safetv  zones 
listixl  in  33  (GFR  105.1332.  This  rule  is 
categorically  excluded  from  furth(;r 
review  under  jiaragraph  34(g)  of  Figure 
2-1  of  the  Gommandant  Instruction.  A 
jxeliminary  environmental  analysis 
checkli.st  siqiiiorting  this  determination 
and  a  (Gategorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicat(;d  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  jirojxised  rule. 
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List  of  Subjects  in  33  CFR  Part  l(i5 

Harliors,  Marine  safety.  Navigation 
(water),  R(!])orting  and  record  keejiing 
reiinirements.  Security  measures, 
\Vat(!r\vays. 

For  the  reasons  discussed  in  the 
]ireanil)le,  the  Cioast  (hiard  projioses  to 
amend  33  (3-’R  part  Kif)  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  Ki.'i 
continues  to  read  as  follows: 


Aiilh»»rily:  3:t  U.S.C.  122(j.  1231:  4(i  D.S.C. 
Chapters  701, 33()(i.  3707:  30  U.S.C:.  101. 193: 
33  Cl'R  1. 0.3-1. 0.04-1, 0.04-0.  and  100.3; 
Pul).  1..  107-293.  llO.Stat.  2004;  Department 
ot  I  loineland  Security  Delegation  No.  0170.1 

■  2.  In  §  1  (hi.!  332,  amend  the  table  in 
])aragraph  (a)(1)  by: 

a.  Revising  the  entries  for  “Ciity  of 
Renton  Fireworks,”  “Hainhridge  Island 
I'dreworks,"  and  “Port  Townsend 
Snnri.se  Rotary”;  and 

1).  Adding  entries  for  “Tacoma 
l^reedoin  Fair.”  “Rrewster  4th  of  )nly,” 
“Port  Ludlow  Fireworks,”  “Boston 


Harbor  4th  of  )ulv,”  and  “Everett  4th  of 
July.” 

The  revisions  and  additions  read  as 
follows: 

§165.1332  Safety  Zones;  Annual 
Fireworks  Displays  within  the  Captain  of  the 
Port  Puget  Sound  Zone. 

(a)  *  *  * 

(1)  *  *  * 


Event  name 

Event  location 

Latitude 

Longitude 

City  of  Renton  Fireworks  . 

.  Renton,  Lake  Washington  . 

* 

.  47°  30.386' N  ... 

122  12.502' W 

Bainbridge  Island  Fireworks . 

.  Eagle  Flarbor  . 

.  47°  37.142' N  ... 

122=  30.397' W 

Port  Townsend  Sunrise  Rotary  . 

.  Port  Townsend  . 

.  47  08.413'  N  ... 

122  45.531' W 

Tacoma  Freedom  Fair  . 

Brewster  4th  of  July  . 

Port  Ludlow  Fireworks  . 

Boston  Flarbor  4th  of  July  . 

Everett  4th  of  July  . 

.  Commencement  Bay . 

.  Brewster  . 

.  Port  Ludlow  . 

.  Boston  Harbor  . 

.  Port  Gardner . 

.  47°  17.103' N  ... 

.  48°  05.362' N  ... 

.  47°  55.161' N  ... 

.  47°  08.626' N  ... 

.  48  00.672'  N  .. 

122  28.410' W 
119  47.147' W 
.  122  41.157' W 

.  122  54.149' W 

.  122°  13.391' W 

Dated;  jannarv  14.  2013. 

S.  J.  Ffirgiisnn, 

(Aiptdin,  U.S.  (Jodsl  Chuml.  Cdptdin  ol  Ilia 
Pori.  Pi/gf;/  Sound. 

IPK  lloi;.  2()1:M)24;12  Idltsi  2-4-i;i:  fi:4.3  ain| 
BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  50 

(EP A-HQ-0 AR-201 2-0210;  FRL-9775-6] 
RIN  2060-AP89 

Method  for  the  Determination  of  Lead 
in  Total  Suspended  Particulate  Matter 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION;  Pro])osed  rule. 

SUMMARY;  Data  used  for  comparison 
with  the  lead  (Ph)  national  ambient  air 
(|uality  .standards  (NAAQS),  must  be 
collected  using  either  a  Federal 
Reference  Method  (1"RM)  or  a  I’^ederal 
lupiivalent  Method  (FEM)  as  defimul  in 
the  Code  of  Federal  Regulations  ((iFR). 
Tlie  EPA  is  projiosing  to  establish  a  new 
FRM  for  measuring  Ph  in  total 
suspended  jiarticnlate  matter  (TSP) 
collected  from  ambient  air.  The 


j)ro])osed  method  is  intended  for  use  bv 
analytical  laboratories  i)erforming  the 
analysis  of  Ph  in  TSP  to  su|)])ort  (lata 
collection  for  the  Ph  NAAQS.  The  EPA 
is  akso  proposing  to  make  the  exi.sting 
FRM  for  PI)  a  new  FPiM,  and  retain 
currently  designated  FEMs.  This 
j)ro])osed  action  avoids  anv  disrujition 
to  exi.sting  Pb  monitoring  networks  and 
data  collection  and  would  also  not  affect 
the  FRM  for  TSP  sample  collection 
(High-Volume  Method). 

DATES:  Ciomments  must  he  received  on 
or  before  Marcli  7,  2013 
ADDRESSES:  Submit  vour  comments, 
identified  l)y  Docket  ID  No.  EPA-HQ- 
()AR-2()1 2^)210  by  one  of  the  following 
methods: 

•  ww’W’.rHgiilcitions.dov:  Follow  the 
on-line  in.structions  for  submitting 
comments. 

•  Email:  a-and-r- 
do(:kat@apamail. epa.gov 

•  Fax:  (202)  .'i()(i-9744 

•  A'/m7;  Federal  Reference  Method  for 
Lead  in  Total  Suspended  Particulate 
Matter,  D.S.  Environmental  Protection 
Agency,  El’A  Docket  Center  (EPA/DC), 
Air  and  Radiation  Docket  and 
Information  Center,  M(i  2822T,  1200 
I’enn.svlvania  Ave.  NW.,  Washington, 
DC  20400. 

•  Hand  Delivery:  EPA  Docket  Center. 
Room  3334  in  the  EPA  We.st  Building, 
located  at  1301  Constitution  Ave.  NW.. 


Washington.  DC  20400.  The  Docket  is 
o])en  to  the  juihlic  on  all  federal 
government  work  davs  from  8;30a.m.  to 
4:30p.m.  Such  deliveries  are  oidy 
accejited  during  the  Docket's  normal 
hours  of  operation,  and  sjiecial 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions;  Direct  vour  comments  to 
Docket  ID  No.  EPA-HQ-()AR-2012- 
0210.  The  EPA’s  jiolicy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  he  made  available  online  at 
WWW. regulatiuns.gov,  including  any 
jiersonal  information  jirovided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
who.se  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  von 
consider  to  he  CBI  or  otherwise 
|)rotected  through  www.regulations.gov 
or  email.  The  www.regulations.gov  Web 
site  is  an  “anonymous  acce.ss"  system, 
which  means  the  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  ])rovide  it  in  the  body  of 
your  comment.  If  you  send  an  email 
comment  directly  to  the  EPA  without 
going  through  www.regulations.gov, 
your  email  address  will  he 
automatically  captured  and  included  as 
part  of  the  comment  that  is  placed  in  the 
public  docket  and  made  available  on  the 
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Internet.  II  von  submit  an  elerlronie 
comment,  the  FPA  recommends  tliat 
you  include  your  name  and  other 
contact  information  in  the  body  of  yonr 
comment  and  with  any  disk  or  CD-ROM 
you  snl)mit.  If  the  FPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  yon  for  clarification, 
the  El’A  may  not  he  able  to  considca' 
your  comment.  Electronic  files  should 
avoid  the  use  of  special  characters,  any 
form  of  encrvption,  and  he  free  of  any 
defects  or  viruses.  For  additional 
information  about  the  EPA’s  ])ut)lic 
docket,  visit  the  EPA  Docket  ('.enter 
homepage  at  Iitti)://\\'\vw.op(i.gov/ 
t^xihome/dockiHs.htiu.  All  documents 
in  the  docket  an;  listed  in  the  http:// 
w’w’w.reguldtions.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  pnhlicdy  available,  e.g.,  CHI  or  other 
information  whose  disclosure  is 
nistricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  j)laced  on  the  Internet  and  will  la; 
publicly  available  only  in  hard  copy 
form.  Pnhliclv  available  docket 
materials  are  available  either 
electronically  at  www.rdt’iilations.f’ov  or 
in  hard  co])y  at  the  Air  Docket.  EPA/IX], 
El’A  West.  Room  8884.  1801 
{Constitution  Avenue  N\V..  Washington. 
IXC.  The  Docket  Facility  and  the  Public 
Reading  Room  are  open  from  8:80  a.m. 
to  4:80  p.m..  Monday  through  lu  iday. 
excluding  legal  holidays.  The  telephone 
nuinlHM'  for  the  Public  Reading  Room  is 
(202)  744.  and  the  telej)hone 

number  for  the  Air  Docket  is  (2t)2)  .'jOO- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
joann  Rice.  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
A.ssessment  Division.  And)ient  Air 
Monitoring  Croup  (C804-00).  II. S. 
I'Cnvironmental  Protection  Agencv, 
R(!S(;arch  Triangle  Park.  North  Carolina 
27711;  telephone  numher;  (919)  .‘541- 
8872;  fax  numher;  (919)  541-1908; 
(anail  address:  ri(:d.jo(inn@dpa.gov. 
SUPPLEMENTARY  INFORMATION: 

'Fable  of  Contents 

i.  Background 

A.  Purpose  ol  tlu;  New  Keierencc!  Mcitliod 

B.  Kalional(!  for  .Selection  of  llie  New 
Rcdcnaice  Mcitliod 

II.  .Suminarv  of  Mcjtliod 

III.  .Slalutorv  and  Executive;  Order  Kevi(;ws 

A.  Ex(;culiv(;  Order  128fif>:  K(;gulalorv 
Planning  and  K(;vi(;w  and  Ex(;culiv(; 
Ord(;r  18508;  linj)roving  K(;gulation  and 
Regulatory  R(;view 

B.  Pa|)erwork  Reduction  Act 

0.  Regulatory  I'lexihility  Act 

13.  llidund(;d  Mandates  Reform  Act 

E.  Ex(;cuti\’(;  Order  18182;  Eederalisin 

E.  Ex(;cutive  Ord(;r  18175:  Consultation 
and  Coordination  With  Indian  Tribal 
Cov(;rnnienls 


C.  Executive;  Orele;r  18045:  Prole;e;tie)n  eif 
Chilelre;n  freiin  Envire)nme;ntal  lle;alth  anel 
.Safe;ty  Risks 

II.  Exe;e:ulive;  Orele;r  18211:  .Ae:lie)ns 
Ce)ne:e;rning  Re;gulalions  Thiit 
.Signifie::mljy  Affe;e;l  Ene;rgy  .Supply, 
Distrihutiem.  eer  Use; 

I.  National  Te;e:line)le)gy  Transfe;r  anel 
.'\elvane:e;ine;nl  Ae:l 

].  Exe;e:ulive;  Orele;r  12808;  Ee;ele;ral  Ae:tie)ns 
te)  Aelelre;ss  Environine;nlal  |uslie:e;  in 
Mineerily  Popid:ilie)ns  anel  Eow-lne:e)ine; 
Peepidiitienis 

I.  Background 

A.  Purpose  of  the  New  Reference 
Method 

On  November  12,  2008,  the  EPA 
substantially  strengthened  the  National 
Ambient  Air  Quality  Standard  for  L(;ad 
(78  k’R  ()(59(i4).  The  EPA  revised  the 
level  of  the  ])rimary  (health-based) 
standard  from  1.5  micrograms  per  cubic 
meter  (pg/m  *)  of  Pb  to  0.15  pg/m  ‘  of  Ph 
measuretd  in  T.SP  and  revised  the 
secondary  (welfar(;-l)as(;d)  stamhirel  to 
be;  identical  in  all  respetets  to  the 
primary  stanelarel.  The  curre:nt  Ph  in 
T.SP  l''RM  is  based  on  Flame  Atomic 
Absorption  .S])e;ctre)scopy  (FAA.S)  as 
.specifie;d  in  40  CFR  ])art  50.  Appendix 
C.  'I’he  FRM  in  Ap])e;ntlix  C  was 
originally  promulgated  in  1978  when 
FAA.S  was  wielelv  u.sed  iuid  consid(;re;d 
the  best  available  metthexl  to  supjiort  Ph 
NAAQ.S  data  coIh;ction  at  a  Ie;vei  of  1.5 
pg/m  *.  A  n(;w  Ph  in  T.SP  FRM  is  needed 
to:  (1)  'fake  advantage  e)f  improv(;d 
extraction  methods  that  are;  now 
available  with  impre)V(;d  pr(;cision. 
sample;  thre)ugh])ut.  anel  e;xtrae:tie)n 
e;ffie:ie;ncy:  (2)  iielelreess  aelvane;e;.s  in 
me;a.sure;me;nt  te;e:hne)le)gy  that  have; 
e)e;e:urre;el  sine;e;  preHiiidgation  e)f  the; 
e)riginal  FRM;  anel  (8)  aelelre;.s.s  the 
improveel  measurement  .sensitivitv 
(ele;te;e:tie)n  limits)  ne;e;ele;el  in  resiionse;  te; 
the;  tighte;ne;el  Pb  NAAQS. 

The;  re;fe;re;ne:e;  methoel  fe)r  Ph  in  'I'.SP 
ine;luele;s  twe;  parts,  the;  analvsis  me;the)el 
fe)r  Ph  in  T.SP  as  spee:ifieei  in  Apjieaielix 
C  anel  the;  re;fe;re;ne;e;  me;the)el  for  high- 
ve)hune;  samj)ling  of  T.SP  as  sj)e;e:ifie;el  in 
40  CFR  50,  Ai)penelix  H.  The  preepeeseel 
FRM  will  he;e:e)me;  a  re;plae;e;me;nt  fe)r  the; 
analytie;al  methoel  in  Appe;nelix  C.  'I’lie; 
EPA  is  pre)pe).sing  a  ne;w  h’RM  leer  the; 
analysis  erf  Pb  in  T.SP  haseel  ern 
Inelue:tively  Couirleel  Plasma  Mass 
.Spe;e:tre)me;try  (ICP-MS).  The;  FRM 
we)idel  .serve;  as  the;  ele;finitive;  me;the)el  fe)r 
re)utine;ly  analyzing  Ph  lor  e;e)mj)arise)n 
te)  the;  NAAQ.S  iuiel  eilse)  .serve;  ;is  the; 
stanelarel  e)f  e;e)mparise)n  leer  ele;te;rmining 
e;epnvale;ne;e;  e)f  e;anelielate;  l-'EMs.  The; 
me;the)el  is  pre)pe)se;ei  as  a  new  Appenelix 
(i  te)  40  CFR  part  50.  'I'lie  FRM  that  was 
l)romulgate;ei  in  1978  as  Aiijrenelix  C 
wendel  l)e;ce)me;  an  ajrprerveel  FEM  anel 
the;  e:urre;ntly  ele;signate;el  FEMs  wendel  he; 


re;taine;el.  'fhe;  EPA  he;lie;ve;s  this  is 
eippreipriate  he;e:iiu.se;  the;  ne;w  FRM  is 
hase;el  eni  twe)  me;the)els  that  were;  te;.ste;el 
anel  apjrrerveel  as  FEMs  (EQE-0510-191 
;mel  EQE-0710-192)  te)  ensure; 
e:e)mparal)ility  with  the;  existing  FRM. 

The;  pre)pe)se;el  appre)ae:h  pe;rmits 
e:e)ntinne;el  u.se  of  the;  eelel  FRM  (:is  an 
I'EM)  anel  the;  e;xisting  h’EMs.  This 
averiels  any  eli.sru])tie)n  te)  stiite;  anel  le)e;al 
air  merniterring  age;ne:ie;s  using  the;.se; 
me;the)el.s  lor  Ph  mejiiitening.  The; 
re;fe;re;ne;e;  metherel  for  high  volume; 
sampling  erf 'f.SP  will  e:ontinue;  ter  he; 
pe;rfe)rme;el  in  ae:e:e)reiane;e;  with  the;  FRM 
eie;.se:rihe;el  in  Apjrenelix  B.  anel, 
therefore,  is  nert  ine:luele;el  as  part  erf  this 
prerjroseel  FRM. 

With  the;  much  tighteneel  NAAQS  in 
2008  anel  the;  neeel  for  ine:rease;el 
measurement  se;nsitivity,  an  imj)re)ve;el 
measurement  tee;hne)le)gv  has  l)e;e:e)me; 
available  to  be;tte;r  me;e;t  the;  ne;e;els  of  the; 
current  NAAQ.S.  'I’lie  FAA.S  FRM  is  le;.s.s 
fre;c]ue;ntly  u.seel  in  the;  Ph  ambient 
moniterring  net  weak  (aherut  10  pere:e;nt  erf 
the;  site;s  reperrteel  Ph  in  'I’.SP  elata  ter  the; 
EPA's  Air  Quality  .Systean  in  2012  using 
the;  FRM)  anel  ICP-heiseel  metherels  have; 
ine:re;a,se;el  in  jrerpidarity.  'I’lie  FAA.S 
me;the)el  is  mainly  iiseel  as  the;  re;fe;re;ne;e; 
metheiel  for  te;.sting  anel  ele;signatie)n  erf 
e:;melielate;  FEMs  ferr  Ph  in  ae;e:e)relane:e; 
with  40  CFR  58.88.  With  the;  lowereel  Ph 
e:e)ne:e;ntratie)n  te;sting  range;  in  Part  58 
anel  new  reejiureaneait  ferr  a  Me;therel 
De;te;e:tle)n  Limit  (MDL)  erf  0.0075  pg/m  * 
(ele;.se:rihe;el  helerw),  the;  h’AA.S  metherel 
sensitivity  anel  availalrilitv  of 
hiherraterries  with  FAA.S  e:apahilitv  have; 
e:re;ate;el  some;  e:halle;nge;s  ferr 
e:ermparal)ility  testing  erf  ne;w  FEMs. 

In  2008,  the  EPA  akser  reviserd  the; 
pe;rfe)rm;me:e;-ha.se;ei  re;e|uire;me;nt.s  ferr  Ph 
FEMs  in  Part  58.  'Fhe  perferrmane:e 
re;quire;ments  were;  re;vise;d  ter  he; 
e:e)nsiste;nt  with  the;  reviseel  Ph  NAAQS 
level.  .Sjree:ifie:ally,  the  Ph  e:oncentratie)n 
range;  at  whie:h  the;  FEM  e:ermparalrility 
te;.sting  is  e:onelucte;el  was  lerwe;re;ei  ter  a 
range;  erf  0.045  to  0.875  pg/m-'  anel  the; 
re;e]uire;me;nt  ferr  a  minimum  mertherel 
ele;te;e;tie)n  limit  was  e;stal)lishe;el  at 
0.0075  pg/m-'.  'I’he;  ele;te;e:tie)n  limit  erf  the; 
jrrerper.seel  FRM  is  merre;  than  aele;ejuate  ter 
me;e;t  the;  re;elue:e;el  te.sting  range;  anel 
ele;te;e:tion  limit  re;eiinre;me;nt.s.  'I’lie 
proper.seel  FRM’s  average;  ele;te;e:tie)n  limit 
ferr  Ph-sirikeel  filte;rs  is  estiniateel  at 
0.00009  pg/m-*,  whie:h  is  well  herlerw  the; 
re;eiuire;nie;nt  erf  0.0075  pg/m  *. 

R.  Ralion(de  for  Selection  of  the  New 
Reference  Method 

'I'lie  projroseel  FRM  is  haseel  on  two 
re;e:e;ntly  ajrprerveel  FEMs  ferr  e;xtrae:ting 
Ph  freriii  glass  fiber  filters  ferr  suh.se;c|ue;nt 
analysis  by  ICP-MS:  (1)  Merthoel  EQL- 
0510-191  which  users  a  herateel  (80  ±  5'^ 
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C;)  ultrasonic  water  l)ath  witli  l.()3M 
nitric  (nNQd/2.23M  hydrochloric  (HCl) 
acids,  and  (2)  Method  ii:QL-()710-in2 
which  uses  a  heated  (95  ±  5°  ('.)  gra|)hite 
block  (hot  hloc:k)  with  3.5  |)erc:ent 
vohnne/vohune  (v/v)  HNOx.  In  .selecting 
the  proposed  methodology,  the  FPA’s 
])riinary  considerations  were:  methods 
that  have  already  been  tested  and 
a])prove(l  against  the  FAAS  FRM 
(current  Apjjendix  C);  use  of  eciuipment 
that  is  commonly  used;  a  method  that  is 
practical  (use  of  a  single  vessel  for  the 
entire  extraction  jjroce.ss  and  storage); 
and  a  method  with  im])roved  sensitivity 
and  throughput  to  increase  effic;iency 
and  cost  effectiveness  over  the  current 
FRM.  ICP-MS  was  cho.sen  as  the 
analytical  technicpie  hecau.se  it  has 
much  improved  sensitivity,  selectivity, 
linear  range,  and  is  much  more  readily 
available  than  FAAS  in  laboratories 
today. 

The  ))roj)osed  FRM  uses  methods 
from  two  existing  FEMs  that  have  been 
])rov(!n  comparable  to  F"AAS  and, 
thendbre,  retains  con.si.stencv  with  the 
legacy  FRM  (Ric:e  2013).  The  proposed 
F'KM  is  only  intended  for  the  analysis  of 
Ph  in  TSP  and  allows  for  the  use  of  gla.ss 
fiber,  (|uartz;,  or  Teflon  filters.  UNO? 
aloiK!  is  sufficient  for  the  extraction  of 
Ph;  however,  the  ultrasonic  extraction 
method  includes  ilCil  to  allow 
monitoring  agenc:ies  some  flexibility  for 
future  ne(!ds  that  may  include  the 
extraction  of  other  metals.  11(3  is 
needed  to  aid  the  extraction  of  other 
metals  that  are  not  easily  brought  into 
solution  with  HNO^  alone.  The 
])roj)os(Hl  FRM  was  ex'aluated  for  the 
extraction  of  Ph  only.  If  the  propo.sed 
FRM  is  used  for  metals  other  than  Ph. 
the  user  must  evaluate  the  FRM's 
aj)plical)ility  before  use.  The  heated 
block  extraction  method  uses  only 
HN()»  and  must  also  he  evaluated  by  the 
user  hcdbre  use  to  extract  metals  other 
than  Ph. 

The  approach  and  key  specifications 
of  the  method  were  submitted  for  ])eer 
review  to  the  (3ean  Air  Scientific 
Advisory  Committee  (CASACi)  Ambient 
Air  Monitoring  and  Methods 
.Subcommittee.  Public  meetings  were 
held  to  discuss  the  method  and  related 
monitoring  issues  on  .Se])teml)er  15, 
2010.  (iomments  on  the  propo.sed 
method  and  api)roach  were  provichid  in 
writing  in  a  letter  dated  November  30, 
2010  (EPA-C:A.SAC-1  1-002),' 


‘CA.SAC.’s  tinnl  ioi)()it  on  llio  Approach  tor  tho 
l)(!Vol()pim!nl  otii  Now  Foctiaal  Kol'oronco  Method 
(FKM)  idr  Load  in  Total  .Suspondod  I’articulatos  (Fh- 
T.SF)  can  ho  found  at;  hlipJ/yastnmU^.epd.i^ov/sal)/ 
sdhprmhwl.nsf/DA:m)2(;Er>4BAF4liEH52r>7tnl)l)()m) 
(Ui'Mi/SFild/EPA-C.ASAl^l  l-()()2-tinsi^ned.p(ll 


forwarded  by  CAS  AC  to  the 
Administrator. 

The  CA.SAC  was  su])portive  of  the 
I(3’-M.S  analytical  method  and  found 
the  approac:h  to  he  ap])ropriate  with 
su])erior  sensitivity  and  specificity  for 
Ph.  The  (iA.SA(i  recommended  a 
strategy,  using  a  performance-ha.sed 
FRM.  to  provide  flexibility  for  use  of 
non-FRM  or  FEM  measurement  methods 
and  recommended  that  it  third 
extraction  method  (microwave)  he 
added  to  the  F'RM  for  its  greater  sample 
throughput  and  potential  for  reduced 
sample-to-sample  variability.  'Fhe 
(]A.SA(;  viewed  tin;  compreliensiveness 
of  the  FRM  te.st  plan  to  he  ai)propriate, 
and  recommended  that  the  EPA 
consider  .separating  the  (ixtraction 
methods  from  the  analytical  methods  so 
that  any  of  the  pro])osed  FRM  extraction 
methods  can  he  n.sed  with  any  of  the 
pro])os{!d  FRM  analytical  measurement 
methods. 

'I'he  federal  reference;  and  e(inivah;nce 
testing  method  for  Ph  in  40  CFR  53.33 
serves  as  the  j)erformance-l)ased  method 
ajiproach  for  the  FEM  a])])roval  process. 
Candidate  methods  are  tested  using  the 
performance;  spe;e:ifie:atie)ns  e)f  part  40 
(iF'R  ])art  53  fe)r  ae;e:e;pt;me;e;  anel  aj)pre)val 
as  e;einivale;nt  me;the)els.  lJse;rs  eilse;  h.ive; 
the;  flexibility  te;  test  einel  submit 
aelelitieemd  e;xtrae:tie)n  anel  analysis 
me;the)els  ibr  re;vie;w  anel  appreeval  as 
eeiuivalent  me;the)els.  'Flu;  EPA  he;lie;ve;s 
that  mie:re)wave;  e;xtrae:tie)n  is  a  viable 
optie)!!  iinel  is  alreaely  avaihihle  :is  an 
a])pre)ve;el  FEM-.  The  idtrase)nie:  anel  he)t 
hloe:k  appre)ae;he;s  are;  sufficieait  fe)r  the; 
e;xtrae:tie)n  e)f  Ph  anel  preeviele  high 
sami)le;  lhre)iighput.  low  e:onsnmal)le; 
co.sts,  anel  le)wer  e;e|iu])ment  e;osts  while 
minimizing  the  ri.sk  of  cross 
e:e)ntamination  anel  sample;  le).ss.  In 
aelelition,  the;  EPA  believes  that  the 
existing  FEMs  *  currently  ])roviele;  a  wiele; 
varie;ty  e)f  e;xtrae;tion  anel  imalytie;al 
methoels  and  the;  EPA  strongly 
e;ne:ourages  me)nite)ring  agencies  te) 
ce)nsiele;r  adopting  e)ne;  of  the;  alreaelv 
apj)rove;el  FEMs  in  lieai  of  submitting 
new  f’EM  applie:ation.s.  The  j)re)pe).se;d 
FRM  has  twe;  e;xtrae:tie)n  me;the)el.s 
(heateel  idtra.sonie:  anel  he)t  l)le)e:k)  anel 
e)ne;  analytie;al  metheeel  (KiP-M.S).  The; 
pre)])e)se;el  FRM  allows  Ibr  the;  use  of 
e;ithe;r  e)f  the;  two  e;xtnu:tie)n  me;the)els 
s])e;e:ifie;el  with  the;  ICP-MS  analytie;al 
me;the)el.  The;  metheeel  akso  alleews  feer  the; 
use  e)f  glass  fil)e;r,  Te;fle)n  “ ,  or  epiartz 
filter  meelia  fe)r  the;  e:e)lle;e:tie)n  e)f  Ph  in 
'PSP. 


fi;m  FQi,-e)4e)e)-()i4()  (ei.')  fk  z(i(i();LMay  ». 
2e)()()) 

■'Tlu!  list  of  cumuli  FFMs  is  Ioc.iUkI  at;  hllp:// 
dpn.gov/ltn/anUic/filon/mnhwnl/aildrid/ivIhivncf!- 
dquh'dlenl-nidlhods-Iisl.pill 
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II.  Summary  e>f  Method 

'rhe;  pre)])ose;el  F’RM  use;s  the;  ambient 
air  .sample;  e:e)lle;e:tion  pre)e;e;elure;s  of  the; 
high-ve)hnne;  T.SP  methoel  (40  (iFR  |)art 
50,  Ap])e;nelix  H)  anel  the;  analvtie;al 
pre)e:e;ehire;  fe)r  the;  me;a.sure;me;nt  of  Ph 
heiseel  e)n  ICP-MS.  Twe)  e;xtrae;tie)n 
metheiels  are;  pre)])e)se;el;  e)ne;  using  he;ate;el 
nltrasonie;  anel  erne  using  he;ate;el  hle)e:k 
elige;.stie)n.  The;  ])re)j)e).se;el  e;xtrae:tie)n 
methoels  anel  IC.P-M.S  analysis  metheeel 
have;  been  testeel  anel  Ibunel  ae:ce;ptahle; 
fe)r  e;xtr;ictie)n  e)f  Ph  fre)m  gla.ss  fiber. 
Teflon  “ ,  e)r  epiartz  filter  meelia  (Rice 
2013).  The;  pre)pe).se;el  me;the)el  will 
re;])lae;e;  the;  existing  FRM  specified  in  40 
C.FR  part  50.  Appenelix  C.  Althe)ugh  the; 
e;xi.sting  FRM  in  Appenelix  C  is 
ade;epicite;.  the;  j)re)pe).seel  F’RM  e)ffe;rs 
aelvantages  e)ver  the  e:nrre;nt  FRM  by 
])re)vieling  imj)re)ved  sensitivity  or 
eletectie)!)  limits,  precision,  sample 
threenghpnt,  anel  e;xtrae:tie)n  effie;ie;ne;v. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  ExpcutivH  Ordpv  Rpdulatory 

Pldiinind  (tnd  Rdvidw  and  Executive 
Order  J35(i3:  huproving  Reguhition  and 
RegidutoiT  Review 

This  ae:tie)n  is  ne)t  a  “signifie;ant 
re;gnlate)rv  ae;tie)n”  nneler  the;  terms  e)f 
Exe;e;utive;  ()rele;r  12800  (58  FR  51735. 
()e:te)l)e;r  4,  1003)  anel  is.  therelbre,  not 
subject  te)  re;vie;w  nneler  Exe;e:utive; 

Orelers  12800  anel  13503  (70  FR  3821, 
January  21 . 2011). 

R.  Paperwork  Reduction  Act 

'I’liis  ae:tie)n  ele)e;.s  ne)t  im])e).se;  an 
information  e;e)lle;e;tie)n  hnrelen  nneler  the; 
pre)visie)ns  of  the  Paperwork  Reduction 
Act.  44  l)..S.{’.  3501  et  seq.  Bnrelen  is 
elefineel  at  5  C3‘’R  1320.3(1)).  The; 
pre)pe).se;el  rule;  is  for  a  new  I'RM  fe)r  Ph 
in  TSP,  anel  to  ele;.signate  the  existing 
FRM  as  an  FEM,  anel  eloes  ne)t  aelel  any 
infeermation  e:e)llee:tion  re;epiirement.s 
he;ye)nel  the).se  impeeseel  by  the;  existing 
Ph  me)nite)ring  re;ephre;me;nts. 

C.  Redulatoix  Elexibilitv  Act 

'rhe;  Re;gu!ate)ry  Fle;xil)ility  Ae;t  (RFA) 
generally  re;e]iiire;.s  an  eige;ne;y  te)  ])re;])are; 
a  re;gulate)rv  ne;xil)ility  analysis  e)f  any 
rule  .snl)je;e;t  te)  notice;  anel  e:e)mme;nt 
redemaking  reepiireanents  unele;r  the; 
Aelministrative  Pre)e:e;ehire;  Ae:t  e)r  any 
e)the;r  st.itide  unle.ss  the;  age;ne:y  e;e;rtifie;s 
that  the;  rule;  will  ne)t  have;  a  .signifie;ant 
e;e:e)ne)mie:  im]);)e:t  on  a  substantial 
numher  e)f  small  entities.  Small  e;nlitie;s 
inclnele  small  hnsine;s.se;s,  small 
e)rganizatie)n.s.  anel  small  ge)ve;rnme;ntal 
jiiriselictions. 

F’or  j)urpe)se;.s  e)f  a.sse;s.sing  the;  impae:t.s 
e)f  this  j)re)pe)se;el  ride  ein  small  entities, 
small  entity  is  elefine;el  as  (1)  a  small 
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business  as  defined  by  the  .Small 
Business  Administration's  (.SBA) 
regulations  at  1.8  (',FR  121.201:  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
.school  district  or  sj)ecial  district  with  a 
poj)ulation  of  less  than  .'iO.OOO;  and  (.8) 
a  small  organization  that  is  any  not-for- 
profit  entei'ini.se  which  is  inde|)end(mtly 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  projiosed  rule  on  small 
entities.  1  certifv  that  this  action  will  not 
have  a  significant  economic  imjiact  on 
a  substantial  number  of  small  entities. 
This  j)ro|)o.sed  rule  will  not  impose  any 
additional  monitoring  recjuirements 
beyond  those  specified  in  the  current 
regulations,  nor  will  it  recjuire  any 
changes  in  approved  monitoring 
methods.  As  such,  it  will  not  impose 
any  recjuirements  on  small  entities.  The 
Id’A  continues  to  he  interested  in  the 
potential  impacts  of  the  pro])osed  rule 
on  small  entities  and  welcomes 
comments  on  issues  related  to  such 
impacts. 

IX  Vnfiindad  Mandatiis  Hajonn  Act 

This  action  contains  no  federal 
mandates  under  the  ])rovisions  of  Title 
11  of  tlu!  Unfunded  Mandates  Reform 
Act  of  Itm.'i  (UMRA).  2  U..S.(;.  l.'-)81- 
l.'i88  for  state,  local,  or  tribal 
governments  or  the  private  .sector.  This 
action  imposes  no  enforceable  dutv  on 
any  slate,  local  or  tribal  governments  or 
the  private  sector.  Therefore,  this  action 
is  not  subject  to  the  re(|uir(?ments  of 
.sections  202  or  2().'j  of  tlu;  UMRA.  This 
action  is  al.so  not  subject  to  the 
nupurements  of  section  208  of  UMRA 
h(!cau.se  it  contains  no  regidatory 
recpurements  that  might  significantly  or 
unifjuely  affect  small  governments.  This 
action  proposes  to  establish  a  new  FRM 
for  state  and  loc:al  air  monitoring 
agencies  to  use  as  one  of  the  approved 
methods  for  measurement  of  Ph  in  T.SP 
and  to  designate  the  existing  FRM  as  an 
FFM.  It  does  not  cr(;ate  anv  additional 
monitoring  nuiuinnuents  or  recpiire 
changes  in  ap])roved  monitoring 
methods. 

F.  Executive  Order  Eedendisin 

This  action  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  .states,  on  the 
ndationshi])  between  the  national 
government  and  the  slates,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Fxecutive  Order  18182.  Tliis  action 
proposes  to  establish  a  new  FRM  for 
state  and  local  air  monitoring  agencies 
to  use  as  one  of  the  apjjroved  methods 


for  measurement  of  Ph  in  T.SP  and  to 
designate  the  existing  FRM  as  an  FFM. 
This  action  does  not  cnxite  any  new 
monitoring  nuiuirements  or  recpiire  any 
changes  in  ajiproved  monitoring 
methods.  Thus,  Fxecutive  Order  18182 
does  not  ajiply  to  this  action.  In  the 
spirit  of  Fxecutive  Order  18182,  and 
consi.stent  with  the  FPA  policy  to 
promote  communications  between  the 
FPA  and  state  and  local  governments, 
the  FPA  specifically  .solicits  comment 
on  this  projiosed  rule  from  state  and 
local  officials. 

F.  Executive  Order  13175:  Oonsultution 
(lud  Ooordinution  With  ludiau  Trilnd 
(iovernnients 

This  action  does  not  have  tribal 
implications,  as  specified  in  Ivxecutive 
Order  1817.'5  ((i.'i  FR  87249,  November  9, 
2()()()).  This  jiroposed  rule  imjioses  no 
requirements  on  tribal  governments. 

This  action  proposes  to  establish  a  new 
FRM  for  .state  and  local  air  monitoring 
agencies  to  u.se  as  one  of  the  aiiproved 
methods  for  measurement  of  Ph  in  T.SP 
and  to  designate  the  existing  FRM  as  an 
FFM.  This  action  does  not  create  anv 
new  monitoring  recpiirements  nor 
recpiire  any  c.hanges  in  apjiroved 
monitoring  methods.  Thus,  l']xec:utive 
Order  1817.'5  does  not  applv  to  this 
action.  In  the  spirit  of  Execaitive  order 

1817.1,  the  liPA  .spec:ificall V  .solicits 
additional  c:c)mment  cm  this  proposed 
action  from  tribal  c)ific:ial.s. 

C.  Executive  Order  13045:  I^rotection  of 
(Jhildren  From  EnvironiuentuI  Hecdth 
and  Safety  Bisks 

The  FPA  interprets  FO  1804.1  (02  F.R. 

1988.1,  April  28,  1t)97)  as  ajiiilying  only 
to  those  regulatory  ac:tions  that  conc:ern 
hcialth  or  safety  risks,  such  that  the 
analysis  required  under  sec:tion  1-101  of 
the  E()  has  the  potential  to  influenc:e  the 
regulation.  This  action  is  not  suhjec:t  to 
EO  18041  because  it  does  not  establish 
an  environmental  standard  intended  to 
mitigate  health  or  .safety  risks. 

H.  Executive  Order  13211:  Actions 
(Concerning  Regulations  That 
Significantiv  A  ffect  Energy  Su})j)Iy, 
Distril)ution,  or  Use 

This  ac:ticm  is  not  subject  to  Fxecutive 
Order  18211  (00  FR  28811  (May  22, 
2001)),  bec:ause  it  is  not  a  significant 
regulatory  action  under  Execaitive  Order 
12800. 

/.  Nationed  Technologv  Transfer  and 
Advancement  Act 

Section  12(cl)  of  the  National 
Technology  Transfer  and  Advancaancait 
Ac:l  of  1991  (“NTTAA”),  Public:  Law 
104-118  (11  U.S.O.  272  note)  clircicts  the 
FPA  to  use  voluntarv  c;onsen.sus 


.standards  in  its  regulatory  ac;tivities 
unle.ss  to  do  so  would  be  inconsistent 
with  applic;able  law  or  otherwise 
im])ractic:al.  Voluntary  c.on.sensus 
standards  are  tec;hnic:al  standards  (e.g.. 
materials  sjiecifications.  test  methods, 
.sanqiling  prociedures,  and  busine.ss 
prac:tic;es)  that  are  develojied  or  adopted 
bv  voluntarv  cionsensns  standards 
bodies.  N'lTAA  direc:t.s  the  FPA  to 
jirovicle  Congress,  through  OMB, 
ex])lanalion.s  when  the  agenc:y  decides 
not  to  u.se  available  and  a])])lic:able 
voluntarv  consensus  standards. 

The  projjosed  rule  involves 
environmental  monitoring  and 
measurement  consi.stent  with  the 
Agenc;v’s  Performance  Ba.sed 
Measurement  .Sy.stem  (PBM.S).  The 
PBM.S  ajjjn’oach  is  intended  to  be  more 
flexible  and  c;ost-effec:tive  for  the 
regulated  community:  it  i.s  also  intended 
to  enc;ourage  innovation  in  analytical 
tec:hnology  and  improved  data  cpiality. 
.Specific:ally.  this  prc)])c)secl  rule  would 
establish  a  now  FRM  for  Pb  in  T.SP 
measurements.  The  FPA  used  voluntary 
c:onsen.su.s  standards  in  the  prejiaration 
of  this  FRM.  The  FRM  i.s  the  benchmark 
against  whic;h  all  ambient  monitoring 
methods  are  compared.  The  FRM  i.s  not 
a  voluntarv  consensus  standard. 

The  FFM  ecpiivalenc.y  criteria 
c:ontainecl  in  40  C.FR  jiart  18  c:on.stitutes 
performance  c:riteria.  Therefore,  the  FPA 
i.s  not  prec:lucling  the  u.se  of  any  method, 
whether  it  c:onstitute.s  a  voluntarv 
c;onsen.sus  standard  or  not,  as  long  as  it 
incMits  the  .spec:iiiecl  i)erfc)rmanc:e  c:riteria 
in  40  CFR  ijart  18  and  i.s  ajijiroved  by 
the  FPA  pursuant  to  those  regulations. 

The  FPA  welc:ome.s  comments  on  this 
a.spec:t  of  the  jiroposed  rulemaking  and, 
s])ec:ifically,  invites  the  ]mblic:  to 
identify  ])otentially-applic:able 
voluntarv  consensus  .standards  and  to 
explain  why  suc:h  standards  should  be 
used  in  this  regulation. 

/.  Executive  Order  12803:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minoritv  Populations  and 
Lo \v-In com e  Po })uIation s 

Fxecutive  Order  (FO)  12898  (19  FR 
7029  (Feb.  10.  1994))  establishes  federal 
exec:utive  i)C)lic:y  on  environmental 
juslicie.  Its  main  jirovision  clirec:t.s 
federal  agencies,  to  the  greatest  extent 
prac:ticable  and  jiermitted  bv  law,  to 
make  environmental  ju.stic:e  part  of  their 
mission  by  identifving  and  addre.ssing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effec:t.s  of  their  programs, 
policies,  and  activities  on  minority 
j)Oj)ulation.s  and  low-inc:ome 
populations  in  the  United  .States. 

The  FPA  has  determined  that  this 
propo.sed  rule  will  not  have 
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(lisjH'oportioiiatelv  high  and  adverse 
human  health  or  environmental  efleets 
on  minority  or  low-income  jiopnlations 
Ixican.se  it  does  not  affect  the  level  of 
])rotection  ])rovide(l  to  human  health  or 
the  environment.  This  action  pro])oses 
to  e.stahlish  a  new  f’RM  for  state  and 
local  air  monitoring  agencies  to  n.se  as 
one  of  the  ai)prove(l  methods  for 
measurement  of  Ph  in  TSP  ami  to 
designate  the  existing  FRM  as  an  FHM. 

List  of  Siilijects  in  40  (iFR  Part  50 

Environmental  jirotection.  Air 
pollution  control,  and  L(!ad. 

Dated:  lanuary  25.  2013. 

Lisa  P.  lacksnn, 

Adniinistnilor. 

For  reasons  stated  in  the  j)reamhle, 
title  40,  chajiter  1  of  the  Code  of  Federal 
Regulations  projmses  to  amend  as  set 
forth  in  the  following. 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

■  1 .  The  authority  citation  for  ]jart  50 
continues  to  read  as  follows: 

Aiilliority:  42  IJ.S.tt.  7401.  et  scx]. 

■  2.  Appendix  (i  to  ])art  50  is  rijvised  to 
read  as  follows: 

Appendix  fl  to  Part  50 — Reference 
Method  for  the  Determination  of  Lead 
in  Total  Suspended  Partic:ulate  Matter 

1.0  S(:()|U!  and  a|)|)li{:al)ilily 

Oascul  on  review  of  the  air  (|uality  crilcn  ia 
and  national  anit)ient  air(|ualily  standards 
(NAAQS)  for  lead  (PI))  (:oini)l(!ted  in  200(5. 
tlu!  EPA  made  rcivisions  to  tlie  |)riinary  and 
secondary  NAAQS  lor  Ph  to  protect  public 
health  and  weliari;.  'fin;  Elh\  nn'iscnl  lh(!  level 
from  1.5  pg/ni  ‘  to  0.15  pg/in  '  while  rtitaining 
the  current  indicator  of  Ph  in  total  siisjjended 
particulate  matter  (Ph-TSP). 

Ph-'t’SP  is  collected  for  24  hours  on  a  't’SP 
filter  as  d(!scrihed  in  A]Ji)endix  ft  of  part  50, 
the  Refer(!nce  Method  for  the  Dcilermination 
of  Snsjamded  Parlic;ulate  Matter  in  the 
Almos|jhere  (t  tigh-VoImm!  Khithod).  't  his 
method  is  for  the  detcnininalion  of  14)  from 
'I’SP  filters  hy  lnduc:lively  (’.ou])led  Plasma 
Mass  .Spectrometry  (ICP-MS)  using  a  heated 
ultrasonic  hath  with  nitric  and  hydrochloric 
acid  or  a  heated  block  (hot  t)lock)  digester 
with  nitric  acid  for  filter  extraction. 

'I'his  method  is  based  on  the  EPA’s  (Iffice 
of  Solid  Waste  (S\V-840)  Method  ()020A — 
Inductively  Cou|)led  Plasma  Mass 
Spectrometry.'  Wording  in  certain  sections  of 
this  method  is  paraphrased  or  taken  directly 
from  Method  ()()20A. 

1.1  ICP-MS  is  aj)i)licahle  for  the  suh-pg/ 
ml.  (p|)h)  determination  of  Ph  in  a  wide 
variety  of  matrices.  The  method  sensitivity  is 
more  than  adeipiate  for  determining  Ph  at 
c;oncentrations  etpial  to,  or  less  than.  5 
percent  of  the  level  of  the  Ph  NAAQS 
(O.l.npg/m-')  for  Ph-TSP.  Results  reported  for 
monitoring  or  c:ompliance  purposes  are 


calculated  in  pg/m-‘  at  local  conditions  (l.(t). 
This  ])rocedure  describes  a  method  for  the 
ac:id  extraction  of  Ph  in  particulate  matter 
collected  on  glass  fiber,  (piarlz.  or  'I’eflon  " 
filters  and  measurement  of  the  extracted  Ph 
using  ICP-MS. 

1.2  Due  to  variations  in  tlie  isoto])ic 
abundance  of  14),  the  value  for  total  Ph  must 
he  based  on  the  sum  of  the  signal  intensities 
for  isoto])ic  masses.  20(5.  207,  and  20(5.  Most 
instrument  software  packages  are  able  to  sum 
the  primary  isoto])e  signal  intensities 
automatically. 

1 .3  ICP-MS  re(|uires  the  use  of  an 
internal  standard.  "•'’In  (Indium),  "’'’I  to 
(llolmium).  and  -""t5i  (ISismuth)  are 
recommended  internal  standards  for  the 
determination  of  14). 

1.4  Use  of  this  method  is  restricted  to  use 
by,  or  under  supervision  of.  pro])erlv  trained 
and  experienced  ])ersonnel.  Rec|uirements 
include  training  and  experience  in  inorganic 
sami)le  pre])aration.  including  acid 
extraction,  and  also  knowledge  in  the 
recognition  and  in  the  correction  of  sj)ectral. 
chemical  and  ])hvsical  interference  in  ICP- 
MS. 

2.0  Summary  of  method 

2.1  'I'his  method  describes  the  acid 
extraction  of  14)  in  ])arliculale  matter 
collected  on  glass  fiber,  (]uartz,  or  'I’eflon  “ 
ambient  air  filters  with  sid)se(iuent 
measurement  of  14)  by  ICP-MS.  Estimates  of 
the  Method  Detection  l.imit  (MDl.)  or 
sensitivity  of  the  method  are  |)rovided  in 
'l'at)les  1, 3  and  5  and  determined  using 
either  blank  filters  or  14)-S])iked  filters  or 
slri|)s  analyzed  in  accordance  with  the 
guidance  provided  in  40  (il'  R  part  130, 
Ap])endix  15— Determination  and  i)rocedures 
for  the  Determination  of  the  Method 
Detection  l.imit — Revision  1.1.  'I’he  anahiical 
range  of  the  method  is  0.00024  pg/m  *  to  0.00 
pg/m-',  and  based  on  the  low  and  high 
calibration  curve  standards  and  a  nominal 
filter  sample  volume  ot  2000  m-'. 

2.2  This  method  includes  two  extraction 
methods.  In  the  first  method,  a  solution  of 
IlNOt  and  tlCl  is  added  to  the  filter  stri])s  in 
plastic  digestion  tubes  and  the  tubes  are 
placed  in  a  heated  ultrasonic  hath  for  one 
hour  to  facilitate  the  extraction  of  Ph. 
l''ollowing  ullrasonicalion.  the  samples  are 
brought  to  a  final  volume  of  40  ml.,  vortex 
mixed  or  shaken  vigorously,  and  centrifuged 
])rior  to  alitpiots  being  taken  for  ICP-MS 
analysis.  In  the  second  method,  a  solution  of 
dilute  1  lNO(  is  added  to  the  filter  strips  in 
])lastic  digestion  tubes  and  the  tubes  ])lac:ed 
into  the  heated  block  digester.  'I'he  filter  strip 
is  completely  covered  hy  the  solution,  't  he 
tubes  are  covered  with  |)olyi)ro])vlene  watch 
glasses  and  j-efluxed.  After  reflux,  the 
samples  are  diluted  to  a  final  volume  of  50 
ml.  with  reagent  water  and  mixed  before 
analvsis. 

2.3  Calibration  standards  and  check 
standards  are  pre|)ared  to  matrix  match  the 
acid  comi)o,sition  of  the  sami)les.  ICP-M.S 
analysis  is  then  performed.  With  this 
method,  the  sami)les  are  first  aspirated  and 
the  aerosol  thus  created  is  transported  hy  a 
flow  of  argon  gas  into  the  plasma  torch.  'I'he 
ions  produced  (e.g..  Ph  '  ')  in  the  plasma  are 
extracted  via  a  differentially-pum])ed 
vac:uum  interface  and  are  se|)arated  on  the 


basis  of  their  mass-to-charge  ratio,  't  he  ions 
are  quantified  hy  a  channel  electron 
nmltii)lier  or  a  Imraday  detec:tor  and  the 
signal  collected  is  processed  hv  the 
instrument's  software.  Interferences  must  he 
assessed  and  corrected  for,  if  present. 

3.1)  Definitions 
14) — Elemental  or  ionic;  lead 
tlNOi — Nitric  acid 
1 1(4 — I  lydrochloric  acid 
ICP-MS — Inductively  Cou|)led  I4asma  Mass 

•Spectrometer 

MDt. — Method  detection  limit 

R.SID — Relative  standard  deviation 

RPD — Relative  percent  differenc;e 

CB — Calibration  Blank 

CAt. — Calibration  Standard 

1C15 — Initial  calibration  blank 

CCB — Continuing  calibration  blank 

ICV — Initial  calibration  verification 

CCV — Continuing  calibration  verification 

1.1. CV — l.ower  I.evel  Calibration  Verification, 

serves  as  the  lower  level  ICV  and  lower 

level  CCV 

RB — Reagent  blank 

RBS — Reagent  blank  spike 

MSt3.S — Material  Safetv  Data  .Sheet 

NIST — National  Institute  of  Standards  and 

'I'echnologv 

13.1.  water — 13eionized  water 

SRM — NIS'l'  Standard  Reference  Material 
CRM — Certified  Reference  Material 
EPA — Environmental  Protection  Agenc:y 
\7v — volume  to  volume  ratio 

4.0  Interferences 

4.1  Reagents,  glassware,  plasticware,  and 
other  sample  processing  hardware  mav  yield 
artifacts  and/or  interferences  to  sample 
analysis.  If  reagent  blanks,  filter  blanks,  or 
(juality  control  blanks  yield  results  above  the 
detection  limit,  the  source  of  contamination 
must  he  identified.  All  containers  and 
reagents  used  in  the  processing  of  the 
samples  must  he  checked  for  contamination 
|)rior  to  sample  extraction  and  analysis. 
Reagents  shall  he  diluted  to  matc;h  the  final 
concentration  of  the  extrac:ts  and  analyzed  for 
Ph.  l.ahware  shall  he  rinsed  with  dilute  ac:id 
.solution  and  the  solution  analyzed.  (3nce  a 
reagent  or  lahware  article  (suc:h  as  extraction 
tubes)  from  a  manufacturer  has  been 
successfully  screened,  additional  screening  is 
not  nxpured  unless  contamination  is 
sus])ected. 

4.2  Isoharic  elemental  interferenc;es  in 
ILl'-M.S  are  caused  by  i.soto])es  of  different 
elements  forming  atomic  ions  with  the  same 
nominal  mass-to-charge  ratio  (m/z)  as  the 
s])ecies  of  interest.  'I'here  are  no  s])ecies 
found  in  ambient  air  that  will  result  in 
isoharic:  interferenc;e  with  the  three  14) 
isolo])es  (20(5.  207.  and  20(5)  being  measured. 
Polyatomic  interferences  occur  when  two  or 
more  elements  combine  to  form  an  ion  with 
the  same  mass-to-charge  ratio  as  the  isotope 
being  measured.  14)  is  not  subject  to 
interferem:e  from  common  ])olvatomic:  ions 
and  no  correction  is  recpured. 

4.3  The  distribution  of  Ph  isotopes  is  not 
constant.  'I'he  analysis  of  total  Ph  should  he 
based  on  the  summation  of  signal  intensities 
for  the  isotoi)ic  masses  20(5,  207.  and  20(5.  In 
most  c:ases.  the  instrument  software  can 
])erform  the  summation  automatically. 

4.4  Physical  interferences  are  associated 
with  the  sample  nehulization  and  transport 
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procosstis  as  wall  as  with  ion-transinission 
(llicioiunos.  Dissoivtui  solids  can  doposil  on 
Iho  nohidizor  tip  ol  a  piunimatic;  nohuli/.cir 
ainl  on  Iho  inlorlaix!  skiminors  ol  llu;  Kd’- 
M.S.  Nohniizalion  and  transport  prooosscjs 
can  ho  alTcK:lod  il  a  matrix  compoinnit  cansos 
a  chango  in  snriaco  l(msi()n  or  viscosity, 
(diangos  in  matrix  com])osition  can  causo 
sij>niricant  signal  snppn^ssion  or 
onhanc:omonl.  dlioso  intorloroncos  an; 
com])(;nsaloil  for  hv  use;  of  inlornal  standards. 
.Sampio  dihilion  will  r(;dnco  Iho  oHocts  of 
high  l(;vols  of  dissolv(;d  salts,  hot  c.alihration 
standards  must  hi;  iirojiari;!!  in  tin;  oxiraclion 
niodiiim  and  dilniod  accordingly. 

4.5  Moniory  intorloroncos  an;  rolat(;d  to 
sam])lo  transport  anil  n;snll  whon  Ihoro  is 
carryovor  from  ono  sampio  to  Iho  noxl. 

.Sampio  carryovor  c;an  rosnll  from  sam])lo 
do)H)silion  on  iho  sampio  and  skimmor  conos 
and  from  incom])lolo  rinsing  of  tho  sam))l(; 
solnlion  from  Iho  |)lasma  torch  and  Iho  sjn'ay 
chamhiir  holwoon  sam])los.  d’hoso  momory 
(;ffocls  an;  d(;p(;ndont  upon  both  tho  analylo 
hoing  nuiasnrod  and  sampio  matrix  and  can 
1)0  minimi/.od  through  Iho  n.so  of  snilahlo 
rinso  limos. 

5.0  Hoallh  and  saloly  cautions 

5.1  ddio  toxicity  or  carcinogonicity  of 
n;agonts  nsod  in  this  mol  hod  has  not  boon 
fnlly  oslahlishod.  bach  chomical  shonid  hi; 
n;gardod  as  a  ))olonlinl  hoalth  hazard  and 
oxposnro  to  Ihoso  com|)oimd.s  shonid  ho  as 
low  as  roasonahly  achiovahlo.  hach 
laboratory  is  rosponsihio  for  maintaining  a 
ciirronl  filo  of  O.SllA  rognlalions  rogarding 
tho  sail;  handling  of  tho  chomicals  s|)ocifiod 
in  this  molhod.  .A  roforonco  filo  of  malorial 
safety  data  shoots  (M.SI).Ss)  should  ho 
ayailahio  to  all  porsimnol  involyod  in  tho 
chomical  analysis.  .SpiH:ifically.  conconiralod 
nitric  acid  |)rosonls  various  hazards  and  is 
modoraloly  toxic  and  oxiromolv  irritating  to 
skin  and  mnens  momhranos.  IJso  this  n;agonl 
in  a  fmno  hood  whonovor  possihlo  and  if  oyo 
or  skin  c.ontaci  occurs,  flush  with  largo 
volnmos  of  walor.  Always  woar  safety  glasses 
or  a  shield  for  oyo  proloclion.  ])rolocliyo 
clothing,  and  ohsorvo  proi)or  mixing  whon 
working  with  Ihoso  roagonis. 

5.2  (a)nconlralod  llNOi  and  11(3  an; 
modoraloly  toxic  and  oxiromolv  irritating  to 
the  skin.  Use  those  reagents  in  a  fmno  hood, 
and  if  oyo  and  skin  contact  occurs,  flush  with 
largo  volnmos  of  walor.  Always  woar  safety 
glasses  or  a  shield  for  oyo  |)roloclion  whon 
working  with  Ihoso  roagonis.  The  comjionont 
of  this  |)rocodnro  ri;(]niring  Iho  greatest  can; 
is  llNOi.  HNOt  is  a  strong,  corrosive, 
oxidizing  agent  that  roipiiros  proloclion  of  the 
eyes.  skin,  and  clothing.  Homs  to  ho  worn 
during  use  of  this  roagoni  inchido; 

1.  .Safely  goggles  (or  safely  glasses  with 
side  shields). 

2.  Acid  resistant  rnhhor  gloves,  and 

.1.  A  protect ivo  garment  such  as  a 

laboratory  a|)ron.  IlNOi  s])illod  on  clothing 
will  dostroy  Iho  fabric:  contact  with  Iho  skin 
nndornoalh  will  rosnll  in  a  burn. 

It  is  also  essential  that  an  oyo  wash 
fomilain  or  oyo  wash  holllo  ho  availahlo 
during  ])orformanco  of  this  method.  An  oyo 
wash  holllo  has  a  spool  that  covers  tho  oyo. 

If  acid  or  any  other  corrosive  gels  into  Iho 
oyo.  tho  walor  in  this  holllo  is  .s(]nirlod  onto 
Iho  oyo  to  wash  out  Iho  harmful  malorial.  Eye 


washing  shonid  ho  porformod  with  largo 
amounts  of  walor  immodiatoly  after 
ox|)osuro.  Medical  help  shonid  ho  sought 
immodiatoly  after  washing.  If  either  acid,  hnl 
ospocially  11N()<,  is  spilled  onto  the  skin, 
wash  immodiatoly  with  largo  amonnis  of 
water.  Medical  allonlion  is  not  roqnirial 
nnlo.ss  the  burn  apjioars  to  ho  significant. 

Even  after  washing  and  drying.  I  INOt  may 
leave  Iho  skin  slightly  brown  in  color:  this 
will  heal  and  fade  with  time. 

5.5  I’h  salts  and  I’h  solnlions  an;  toxic, 
(h'oat  can;  miisl  ho  taken  to  onsnro  that 
sam])Ios  and  standards  an;  handled  |)ro|)orly: 
wash  hands  thoroughly  after  handling. 

5.4  (]aro  must  ho  taken  whon  using  tho 
ultrasonic  hath  and  heated  block  digoslor  as 
they  an;  ca|)ahlo  of  causing  mild  burns.  Users 
should  r(;for  to  tin;  saloly  guidance;  ijroyid(;d 
by  Iho  mannfactun;r  of  lh(;ir  S])oi:ific 
(;()ui|)nu;nl. 

5.5  Analytic:al  plasma  sourc(;s  omit  radio 
fr(;c|Uoncy  radiation  in  addition  to  inl(;ns(; 
ultra  vioh;!  (UV)  radiation.  .Suitahlo 
])r(;canlions  should  lx;  tak(;n  to  |)roloct 
p(;rsonnol  froic  such  hazards.  ’I’ho 
indncliyi;ly  conph;d  plasma  should  only  ho 
yi(;w(;d  with  pro])or  (;y(;  proloclion  from  I IV 
omissions. 

ti.O  E(pnpm(;nl 

(i.  l  rlu;rmo  .Sci(;nlific  X-.S(;ri(;s  Kd’-M.S  or 
(;{|niyal(;nl.  "rho  sysl<;m  must  lx;  ca])ahlo  of 
providing  r(;s()lulion  h(;ll(;r  or  (;{pial  to  1.0 
atomic  mass  unit  (amu)  at  10  ])orc(;nl  p(;ak 
h(;ighl.  The  sysl(;m  must  have;  a  mass  range; 
freem  at  le;:isl  7  le)  240  amu  that  alleews  fex'  tho 
a])plie:ation  e)f  the;  inle;rnal  slanehirel 
l(;e:hnie]ue;.  Eex'  the;  me;asure;me;nl  e)f  Ph,  an 
instrunu;nl  with  a  e:e)llision  eer  n;ix:tie)n  e:e;ll  is 
ne)t  re;e|uin;el. 

(>.2  llllrasonie:  e;xlrae:lion  e;e|ui|)me;nl 

0.2.1  I  le;ate;el  ullniseniie:  hiith  e;a])ahle;  e)f 
maintaining  a  le;m])e;ratnre;  e)f  80  Cl:  VWK 
Me)ele;l  75011'!'.  240VV,  eer  e;epnyale;nl. 

Ullniseniie:  hath  must  nn;e;l  the;  feillowing 
]x;rfe)rmane;e;  e;rite;ria: 

1.  (ait  a  slri])  of  aluminum  foil  almost  Iho 
wiellh  of  the;  lank  anil  eloiihle;  the;  eloplh. 

2.  Turn  the;  ultrasonie:  hath  on  anel  lowi;r 
the;  foil  into  the;  hath  yorlii:ally  until  almost 
loue:hing  the;  bottom  of  the;  tank  anel  holel  for 
10  .si;e:onels. 

3.  Ke;moye;  the;  foil  from  the;  tank  anel 
ohseirve;  the  elistrihution  of  peirforalions  anel 
small  |)in  |)rie:k  hole;s.  The;  inelonlations 
shoulil  he;  lino  anil  e;ye;nly  eli.strihul(;il.  The 
e;ye;n  elistrihution  of  ineh;ntatie)ns  inelie:atos 
the;  llllrasonie:  hath  is  ae:i:e;plahle;  for  use;. 

().2.2  Laboratory  e;i;nlrifugi;.  Ife;e:kman  US- 
().  or  i;epiiyali;nl. 

0.2.3  Vorti;x  mixe;r.  VVVR  Signature; 

Digital  Vorl(;x  Mixer.  VWK  (iatalog  No. 
14005-824.  or  oe]uiyale;nl. 

(i.3  lle;ale;d  hlex:k  oxlrai:lion  i;i|uipme;nl 

(i.3.1  He;aloel  hloe:k  eligosle;r.  S(;i’  .Si:ii;ne:i; 
DigiFri;|)  Moelol  M.S,  No.  010-500-205  hloe;k 
iligi;sle;r  e:apal)le;  of  miiinliiining  a  le;mpi;rature; 
of  05“(L  or  i;epiiyale;nl. 

0.4  Mati;rials  anil  Sni)])lie;s 

•  Argon  gas  sup])ly.  ‘lO.tlO  ])e;re;e;nl  purity 
or  lx;llor.  National  Wolde;r.s  Mie:rohulk.  or 
i;e|niyale;nl. 

•  I’lastie:  eligostion  tubes  witli  thn;ade;el 
e:aps  for  e;xlrae:tie)n  anel  storage;,  .SUP  .Se:ii;ne:o 
DigiTUllE''  Ite;m  No.  010-500-003.  or 
oeiuivalont. 


•  Disposable;  i)olypro])yle;ne;  rihlx;el  wate:h 
glassi;s  (for  he;ale;el  hloe:k  i;xtrae:lion),  SU.P 
.Se:ie;ni:i;  lli;m  No.  010-500-081,  or 
e;(puyal(;nt. 

•  Pi]x;llo,  Kainin  EDP2.  100  pL,  ±  1  pe;re:e;nl 
ae:i:urae:y,  <1  ix;re:e;nl  K.SD  (])ri;e;ision).  with 
ilis|>osal)l(;  lijis.  or  i;eiuivali;nt. 

•  Pipi;lto,  Kainin  EDP2.  1000  pL.  ±  1 
pe;re:e;nt  ae:e:urae:y,  <1  ]x;re:e;nt  K.SD  (|)re;i:i.sion), 
with  elisposahle;  lips,  or  i;ipiiyale;nt. 

•  Pi|x;lte;.  Kainin  EDP2,  1-10  inL,  ±  1 
pi;re:i;nl  ae:e:urae:y.  <1  pi;re:e;nl  K.SD  (pre;e:ision). 
with  elis|)e)sahle;  lijis.  or  e;epiiyale;nl. 

•  Pipe;lte;.  Thorino  Leih  .Sysli;ms,  5  ml..  ±  1 
|)e;re:i;nl  <ie:e:urae:y.  <1  ]x;re:e;nl  K.SD  (pre;i;ision). 
with  disposable;  li]).s.  or  i;ipiiyali;nl. 

•  Plaslie;  twi;e;zor,  VWK  U.alalog  No.  8‘)020- 
420.  or  e;eiuiyalonl. 

•  l.ahoratory  marki;r. 

•  (;i;ramie;  knife,  Kyoe:e;ra  I.K-25,  anel  non- 
mi;tal  ruler  or  oth(;r  suitable;  i:ulling  tools  for 
making  straight  e:uls  for  ae:e:urate;ly  moasure;d 
strips. 

•  lllank  lalx;ls  or  lalx;Iing  la|x;.  VWK 
(ialalog  No.  30425-045.  or  e;e|uiyale;nt. 

•  (irailuate;el  cylinelor.  1  L.  VWK  89000- 
200.  or  i;quiyalonl. 

•  Volumotrie:  flask.  Class  A.  1  L.  VWK 
(ialalog  No.  89025-778,  or  e;e)uiyale;nl. 

•  Millipore;  Ele;inonl  el(;ie)nize;el  wale;r 
sysli;m.  or  i;quiyale;nl.  i:apahle;  of  ge;ne;raling 
wiite;r  with  a  r(;sisliyity  of  >17.!)  Mi2-i:in). 

•  Disposable;  syringes.  10-mL.  with  0.45 
mii:ron  fillers  (mnsi  he;  Pl)-fre;(;). 

•  Plaslie:  or  Teflon  “  wash  hotllos. 

•  Classware;,  ('hiss  .A — volumeitrie:  flasks. 
pip(;lle;s.  anil  gradual(;el  e:ylinele;rs. 

•  Class  iihe;r.  epiartz.  or  Teiflon  “  filte;rs 
from  Iho  same;  filte;r  inanufae:ture;r  anel  lot 
usi;el  for  sam|)le;  e:olle;e:tion  for  use;  in  tho 
ili;le;rminalie)n  of  the;  MDL  anil  for  lahoralory 
blanks. 

7.0  K(;age;nls  iinel  slanelarels 

7. 1  Ke;ag(;nl — or  lrae:e;  me;lals-graele; 
e:he;mie:als  must  he;  usoel  in  all  le;sts.  Unl(;ss 
oth(;rwisi;  inelie:atoil.  il  is  inte;nile;el  that  all 
n;agi;nls  e:onfe)rm  to  the;  s]x;e:ifie:atie)ns  of  the; 
(>)mmitle;i;  on  Analylie:al  Ke;age;nts  of  the; 
Ami;rie:an  (3iomie:al  .Soeiioly.  whore;  sue:h 
s])oe:ifie:atie)ns  are;  available;. 

7.2  (3)ne:e;nlrale;el  nilrii:  ae:iel.  07-70 
pore:i;nl.  .S(;P  .Se:ie;ne:e;  (Catalog  No.  250-037— 
177.  or  e;quivale;nl. 

7.3  Cone:e;nlrate;el  hyelroe:hle)rie:  ae:iel  (for 
the;  ultrasonie:  e;xtrae:lion  molhoel).  33-30 
p(;re:e;nt.  .S(3’  .Se:ii;ne:e;  (Catalog  No.  250-037- 
175,  or  (;eiuivale;nt. 

7.4  Di;ionize;el  walor — All  re;fe;re;ne:e;s  to 
ele;ionize;el  wale;r  in  tho  mothexl  re;fi;r  to 
ele;ie)nize;il  wale;r  with  a  re;sislivity  >17.9  M12- 
e:m. 

7.5  .Slanehirel  stex:k  solutions  may  lx; 
e:e)nnne;re:iall V  |)ure:hasi;el  for  e;ae:h  (;h;me;nl  or 
as  a  inulti-i;loini;nl  mix.  Inte;rnal  slanelarels 
may  ho  pure:hase;el  as  a  mixe;il  multi-e;lome;nl 
solution.  The;  manufae:tnror'.s  e;x])iration  elate; 
anil  storage;  e:onelilions  must  he;  aelhoroel  to. 

7.5.1  Le;ael  stanelarel.  1000  pg/niL,  NhST 
lrae:e;ahh;,  e:omme;ri:ially  available;  with 
e:e;rlifie:ali;  of  analysis.  High  Purity  .Slanehirds 
('.alalog  No.  100028-1 ,  or  i;eiuivale;nt. 

7.5.2  Inelium  (In)  stanelarel,  1000  pg/mL, 
NhST  lrae:i;ahl(;.  e:omnie;re:ially  available;  with 
e:orlifie:ato  ofamilysis.  High  Purity  Stanelarels 
(3ilalog  No.  100024-1,  or  (;e|uivale;nl. 

7.5.3  Bismuth  (Bi)  stanelarel,  1000  pg/inh. 
NhS  T  tnie:e;ahle;.  e:ommi;re;iallv  available;  with 
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(:orliric:at(!  oi  analysis.  Ilij>li  Purity  Standards 
('.alalog  No.  l()()()()(i-l .  or  (uiuivalonl. 

7.5A  lloliniinn  (I  to)  standard.  1000  (.ig/ 
ml..  NI.S’l’  Iracoalilo.  commorciatlx’  availalilo 
witli  cortitic'.ato  of  analysis.  High  Purity 
Standards  Cialalog  No.  10002:1-1 .  or 
(!(|uival(!nl. 

7..  5econd  source  lisid  standard.  1000 
Hg/inl.,  NIS'I’  lrac(!al)l(!.  conuiHirciallv 
available  witli  certificate  of  analysis.  Must  lie 
from  a  differeni  vendor  or  lot  than  the 
standard  described  in  7. .5.1.  Inorganic 
Ventures  Catalog  No.  CCPH-1 .  or  e(]uivalent. 

7. . 5.0  Standard  Reference  Materials.  NKS'l' 
SUM  2.5H:1^.  2.580  '.  2.587  '  or  1048'>.  or 
ecluivalent. 

Note:  rbe  In.  Hi.  and  llo  internal  standards 
may  also  be  purchased  as  10  pg/ml. 
standards.  Calibration  standards  are  |)re])ared 
by  diluting  stock  standards  to  tlie  ap])ro|)riate 
levels  in  the  same  ac;id  concentrations  as  in 
the  final  sample  volume.  'I’be  tyiiical  range 
for  calibration  standards  is  0.001  to  2.00  pg/ 
ml..  At  a  minimum,  llie  curve  must  c:onlain 
a  blank  and  five  Pb  containing  calibration 
standards.  'I'be  calibration  standards  are 
stored  at  ambient  laboratory  temperature. 
Caliliration  standards  must  be  |)reparetl 
weekly  and  verified  against  a  fresbiv 
|)re])ared  ICV  using  a  Nl.S’r-traceable  source 
diflerent  from  the  t:alibralion  standards. 

7.0  Internal  standards  mav  be  added  to 
the  test  solution  or  by  on-line  addition.  The 
nominal  concentration  for  an  internal 
standard  is  0.010  pg/ml.  (10  p))!)).  llismutb 
(Hi)  or  bolmium  (llo)  are  llie  preferred 
internal  standards  for  Pb  but  indium  (In)  may 
be  used  in  llie  event  the  sample  contains 
bismnib  and  high  recoveries  are  observed. 

7.7  ’I'bree  laboratory  blank  solutions  are 
recpiired  for  analysis:  (1)  'fbe  calibration 
blank  is  used  in  the  construction  of  the 
calibration  c:urve  and  as  a  periodic  check  of 
.system  cleanliness  (ICH  and  CCH):  (2)  the 
reagent  blank  (RH)  is  carried  ibrougb  the 
extraction  jirocess  to  assess  possilile 
contamination:  and  (;i)  the  rinse  blank  is  run 
between  samples  to  clean  the  samiile 
introduction  system.  If  RHs  or  laboratory 
blanks  yield  results  above  the  detection  limit, 
the  source  of  c:ontamination  must  be 
identified.  Screening  of  labware  and  reagents 
is  addressed  in  Section  4.1. 

7.7.1  'I’be  calibration  blank  is  ])repared  in 
the  same  acid  matrix  as  the  calibration 
standards  and  saiujiles  and  contains  all 
internal  standards  u.sed  in  the  analysis. 

7.7.2  The  RH  contains  all  reagents  used  in 
the  extraction  and  is  carried  Ibrougb  the 
extraction  procedure  at  the  same  lime  as  the 
samjiles. 


7.7.:i  Tlie  rinse  blank  is  a  solution  of  1- 
2  percent  IIN()<  (v/v)  in  reagent  grade  water. 

A  sufficient  volume  should  be  jirepared  to 
flusb  the  system  between  all  slandiirds  and 
sam])les  analyzed. 

7.7.4  'I'be  EPA  current Iv  provides  glass 
fiber,  (piariz.  and  Teflon  “  fillers  to  air 
monitoring  agencies  as  re(|uesled  annually. 

As  part  of  the  procurement  process,  these 
fillers  are  tested  for  acce])lance  bv  the  EPA. 
'I'be  current  acce|)tance  criteria  for  glass  fiber 
and  iiuarlz  fillers  is  1.5  pg  ])er  filler  or  l).t)t)75 
pg/m-'  using  a  nominal  sanpde  volume  of 
2()()()  in  '  and  4.8  ng/cm-  or  I). 1)024  pg/m-'  for 
'reflon'*  filters  using  a  nominal  samiile 
volume  of  24  m  *.  Acciejilance  lest  results  for 
filters  obtained  by  the  EPA  are  ly]ucally  well 
below  llie  criterion  specified  and  also  below 
the  recently  revised  Pb  metbod  ]jerf()rmance 
detection  limit  of  0.007.5  pg/m  ‘:  therefore, 
blank  sulilraclion  sliould  not  be  done. 

7.7.3  If  fillers  are  not  provided  by  the 
EPA  for  sample  collection  and  analysis,  filter 
lot  blanks  should  be  analyzed  for  Pb  content. 
l'’or  large  filter  lots  (<.500  fillers)  randomly 
select  20  to  .50  fillers  from  the  lot  and  analyze 
the  filler  or  tiller  strips  for  Pb.  For  smaller 
filler  lots  a  lesser  number  of  fillers  can  be 
analyzed.  (Hass,  cpiartz  and  'refloiV  fillers 
must  not  have  levels  of  Pb  above  tlie  criti.Tia 
specified  in  section  7.7.4  and,  therefore, 
blank  correction  should  not  be  performed.  If 
accejilance  testing  shows  levels  of  Pb  above 
llie  criteria  in  .Section  7.7.4,  corrective  action 
must  be  taken  to  reduce  the  levels  before 
|)roceediiig. 

7.8  'I’be  Initial  Calibralioii  Verification 
(ICV),  I.ower  l.evel  Calibralioii  Vdirification 
(EI.CV),  and  Conlinuing  Calibration 
Verification  (CCV)  solutions  are  prepared 
from  a  differeni  Pb  source  than  the 
calibration  curve  standards  and  at  a 
conceniralion  tlial  is  either  at  or  below  the 
midpoint  on  the  calibration  curve,  but  wilbin 
the  calibration  range.  Holb  are  iirejiared  in 
the  same  ac:id  matrix  as  the  calibration 
standards.  Note  Ibal  the  .same  solution  mav 
be  u.sed  for  bolb  the  ICV  and  CCV.  'I’be  ICV/ 
CCV  and  ELCV  solutions  must  be  prepared 
fresh  daily. 

7.9  Tuning  Solution.  Prepare  a  tuning 
solution  according  to  the  instrument 
manufacturer’s  reconimendalions.  This 
solulioii  will  be  used  to  verify  the  mass 
calibration  and  resolution  of  the  instrument. 

8.0  Qualilv  Control  (QC) 

8.1  .Standard  QC  practices  shall  be 
em|)loyed  to  assess  the  validity  of  the  data 
generated.  Included  are:  MDL.  RH,  duplicate 
samples,  sjiiked  samples,  serial  dilutions, 
ICV,  CCV,  LLCV,  ICH,  CCH,  and  SRMs/CRMs. 

8.2  MlDLs  must  lie  calculated  in 
accordance  with  41)  CER  par)  CIO.  apiiendix 


H.  RHs  with  low-level  standard  sjiikes  can  be 
used  to  estimate  the  MDL.  The  low-level 
standard  spike  is  added  to  at  leas)  seven 
individual  filter  strijis  and  then  carried 
tbrougb  the  entire  extraction  procedure.  This 
will  result  in  at  leas)  7  individual  sam)iles  to 
be  used  for  the  MDI..  The  recommended 
range  for  spiking  the  strips  is  2-3  times  the 
estimated  MDL. 

8..'1  l-’or  each  batch  of  samjiles.  one  RH 
and  one  reagent  blank  s])ike  (RH.S)  spiked  at 
the  same  level  as  the  sam|)le  spike  (see 
.Section  8.0)  must  be  prejiared  and  carried 
tbrougbout  the  entire  process.  'I’be  results  of 
the  RH  must  be  below  0.001  pg/niL.  I’be 
recovery  for  the  RH.S  must  be  within  ±  20 
percent  of  the  expected  value.  If  the  RH 
yields  a  result  above  0.001  pg/niL.  the  source 
of  t:ontaniination  must  be  identified  and  the 
extraction  and  analysis  rejieated.  Reagents 
and  labware  must  be  suspected  as  sources  of 
contamination.  Screening  of  reagents  and 
labware  is  addressed  in  Section  4.1. 

8.4  Any  samples  that  exceed  the  highest 
calibration  standard  iiiiist  be  diluted  and 
rerun  so  that  the  concentration  falls  within 
the  curve.  The  minimum  dilution  will  be  1 
to  3  with  matrix  niatcbed  acid  solution. 

8.3  'I’be  internal  standard  response  must 
be  monitored  during  the  analvsis.  If  the 
internal  standard  response  falls  below  70 
])ercent  or  rises  above  120  percent  of 
expected  due  to  jiossible  matrix  effects,  the 
saui|)le  must  be  diluted  and  reanalyzed.  The 
minimum  dilution  will  be  1  to  3  with  matrix 
matebed  acid  solution.  If  the  first  dilution 
does  no)  correct  the  iiroblem,  additional 
dilutions  must  be  run  until  the  internal 
standard  falls  within  the  specified  range. 

8.()  For  everv  batch  of  samples  prejiared. 
there  must  be  one  diijilicate  and  one  spike 
sample  jirejiared.  The  sjiike  added  is  to  be  a) 
a  level  that  falls  within  the  calibration  curve, 
normally  the  midpoint  of  the  curve.  The 
initial  plus  duplicate  samjile  must  yield  a 
relative  iiercent  difference  <  20  iiercent.  'I’be 
spike  must  be  within  ±  20  jiercent  of  the 
expected  value. 

8.7  For  each  batch  of  samjiles.  one  extract 
must  be  diluted  five-fold  and  analyzed.  'I’be 
corrected  dilution  result  must  be  within  ±10 
percent  of  the  undiluted  result.  The  samjile 
chosen  for  the  serial  dilution  shall  have  a 
conceniralion  at  or  above  lOX  the  lowest 
standard  in  the  curve  to  ensure  the  diluted 
value  falls  within  the  curve.  If  the  serial 
dibilion  fails,  chemical  or  jibvsical 
inlerferenc:e  sbould  be  susjiec:ted. 

8.8  ICH.  ICV.  LLCV.  f:CH  and  CCV 
samjiles  are  to  be  run  as  shown  in  the 
following  table. 


Sample 

Frequency 

Performance  specification 

ICB  . 

Prior  to  first  sample  . 

Less  than  0.001  pg/mL. 

ICV  . 

Prior  to  first  sample  . 

Within  90  to  110  percent  of  the  expected  value. 

LLCV  . 

Daily,  before  first  sample  and  after  last  sample  . 

±10  percent  of  the  expected  value. 

CCB . 

After  every  10  extracted  samples  . 

Less  than  0.001  pg/mL. 

CCV . 

After  every  10  extracted  samples  . 

Within  90-110  percent  of  the  expected  value. 

If  any  of  these  QC  samjiles  fails  to  meet 
sjiecilicalions.  the  source  of  the  unaccejilalile 
jierformance  must  be  determined,  the 


jiroblem  corrected,  and  any  samjiles  not 
bracketed  by  jiassing  QC  samjiles  must  be 
reanalyzed. 


I! 

s 

8.9  For  eai:b  lialcb  of  samjiles.  one  a 

certified  referenc:e  material  (C.RM)  must  be  S 

combined  with  a  blank  filler  striji  and  carried  j 
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llir(Hi}>li  IIm!  (Milin;  oxtraclion  procedure.  'I’lu! 
nisult  must  lx;  within  ±10  piJrcnnt  ol  llu; 
tjxpoctod  valiH!. 

H.  to  I’or  each  run,  a  ldX;V  must  lx; 
aiialv/Aui.  'I’lui  LlXiV  imisl  lx;  j)n;par(;d  at  a 
conc(;iitrali()n  not  num;  than  lhr(;(;  (iin(;s  tin; 
l()W(;st  calibration  standard  and  at  a 
conc(;ntration  not  ns(;d  in  the  calil)ration 
cnr\  (;.  I  In;  LI,(;V  is  us(;d  to  ass(;ss 
]x;rrorinanc:(;  at  tin;  low  (;nd  ol  tin;  cur\’(;.  If 
tin;  I.LCA^  fails  (±10  p(;rc(;nl  of  tin;  (;xi)0cl(;d 
valui;)  tin;  run  must  lx;  t(;rininat(;d.  tin; 
prol)l(;in  corr(M:t(;d.  tin;  inslrnnn;nl 
n;calil)ral('d.  and  tin;  analysis  n;]x;at(;d. 

a. 11  l’ijn;llos  iis(;d  for  volnnn;lric  Iransibr 
must  have  the  calibration  ch(;ck(;d  at  least 
oncx;  «;v«;ry  (i  months  and  ])ass  ±  1  ]x;rcenl 
accuracy  and  <  1  |x;rc(;nt  KSD  (precision) 
has»;d  on  five  r(;plicate  readings.  The  pi]x;tt(;s 
must  lx;  check(;d  w(H;kly  for  accuracy  with  a 
singh;  replicate.  Any  |)i|x;lt(;  that  do(;s  not 
in(;(;t  ±  1  perc(;nt  accuracy  on  tin;  we(;kly 
clnK:k  must  lx;  n;inov(;d  from  s(;rvic(;. 
r(;pair(;d.  and  pass  a  full  cxdihration  check 
lx;fore  use. 

8.12  Sam|)l(;s  with  physical  d(;formilies 
an;  not  (|uanlitaliv(;ly  analyzahh;.  The  analyst 
should  visually  cln;ck  fillers  prior  to 
pnx:(;(;ding  with  pn;paralion  for  hol(;s.  tears, 
or  non-imiform  de|)osil  which  would  pn;v(;nl 
n;|)r(;s(;nlativ(;  sam|)ling.  IJocnnn;nl  anv 
d(;formili(;s  and  (pialify  the  data  with  flags 
approprial<;ly.  (Ian;  must  lx;  lak(;n  to  prol(;cl 
filtt;rs  from  contamination.  I•’ill(;rs  mnsi  he 
k(;pl  cov(;r(;d  prior  to  stimple  pn;paration. 

!).()  I(;i’-M.S  Calibration 

I'ollow  tin;  insirnmeni  mannfaclun;r's 
instructions  for  tin;  ronlim;  mainl(;nanc(;. 
cl(;aning.  and  ignition  |)r(x:(;dur(;s  for  tlx; 
s|xx:ific  Kd’-M.S  instrmin;nl  lx;ing  ns(;d. 

0.1  Ignite;  tin;  plasma  and  wail  for  at  b;asl 
one  half  hour  for  tin;  insirnmeni  to  warm  up 
lx;for<;  lx;ginning  any  ])r(;-analysis  .sl(;ps. 

0.2  for  the  Tln;rmo  X-.S(;ries  with  XI 
cones.  as|)irale  a  10  ng/ml.  tuning  solution 
containing  In.  lb.  and  (:(;(t;(;rium)  .  Monitor 
llx;  inl(;nsiti(;s  of  In.  Ib.  (x;.  and  (x;()  ((x;riiim 
oxide;)  anel  ixljust  the;  instrume;nl  se;ltings  te; 
cx:hie;ve;  the  highe;sl  In  anel  Ib  c:e)unls  while; 
minimizing  the;  tx;()/(x;  e)xiele;  ndie).  beer  e)lhe;r 
instrume;nls.  feellow  the;  manufae:ture;r’s 
re;e:e)mmenele;el  ])rae;lie;e.  Tune  le;  me;e;l  the 
instrume;nt  meinufiie:lure;r  s  spe;e:ifie:alie)ns. 
Afte;r  Inning.  |)lae:e;  the;  sample  aspinilie)n 
preihe;  inie)  a  2  pe;re:e;nt  IINO*  rinse  se)lulie)n 
fe)r  at  le;asl  5  minute;s  lee  flush  the;  sysle;m. 

0.3  Aspirate;  a  .t  ng/iuL  seebdieen 
ex)ntaining  Ce).  In.  anel  Ib  lei  |)e;rfe)rm  a  eiaily 
inslrunie;nl  stability  e:he;e:k.  Ibm  II)  re;])be:ale;s 
e)f  the;  sohitie)n.  The  ))e;re:e;nt  KSD  leer  the; 
n;j)be:ale;.s  must  lx;  le;s.s  lh;m  3  |)e;re;e;nt  at  all 
miisse;s.  If  the  pe;re:e;nl  KSD  is  gre;iile;r  than  3 
|)e;re:e;nt.  the;  sample  inlre)ehx:lie)n  sysle;m. 
pump  tubing,  iinel  tune;  she)ulei  lx;  e;x;miine;el. 
anel  the;  eimilysis  re;pe;ale;el.  IMae:e;  lhe;.s;unple; 
iispiratie)!!  jireehe;  inIe)  ei  2  |)e;re:e;nt  IINOt  rinse; 
.se)lulie)n  leer  at  le;ast  a  minutes  le;  flush  the; 
sysle;ni. 

0.4  bexxl  the;  eialibreilie)!!  stemelarels  in  the; 
iuite).sample;r  emel  iinalvze;  using  the;  senne; 
me;lhe)el  |)iirame;te;rs  that  will  he;  use;d  te; 
emalyze  sani))le;s.  The  eairve;  must  iueduele;  one; 
blank  emel  at  le;asl  .5  I’h-e:onlaining  e;abhrcilie)n 
slanehirels.  The;  e:ejrre;l;ilie)n  e:ex;ffie:ie;nl  must 
he;  iit  le;asl  0.008  leer  the;  emrve  le)  he;  ae:e:e;ple;el. 
'I’he;  le)wesl  slemelarel  must  re;e;e)ve;r  ±  I.t 


pe;re:e;nl  e)f  the;  e;xpe;e;le;el  vidue;  iinel  the; 
re;m<nning  staneliirels  must  re;e:e)ve;r  ±  10 
])e;re:e;nl  eif  the;  e;xpe;e:le;el  value;  tei  lx;  iie:e:e;])le;el. 

0..3  lmme;ebiile;ly  afle;r  the  exdihniliein 
eairve;  is  e;e)mple;le;el.  analyze;  iin  ICV  iinel  an 
1(31.  The;  U'.V  must  he;  |)re;])iire;el  frexn  a 
ebffe;re;nt  senirea;  eif  Kh  thiui  the;  eiiilihiiiliein 
sliinelarels.  The;  ICV  iniisl  re;ea)ve;r  00-110 
pe;re:e;nt  of  the;  e;xpe;e:le;il  viilue;  feir  the;  run  to 
eaintinue;.  The  1(31  must  lx;  le;ss  thiin  0.001 
pg/mL.  If  e;ilhe;r  the;  KiV  eir  the;  1(31  fails,  the; 
run  must  he;  le;rniiniite;el.  the;  jireihle;!!! 
iele;ntifie;el  anel  e:e)rre;e:te;el.  anel  the;  amilvsis  re;- 
stiirte;el. 

0.1)  A  I3,(A^  C.CV  anel  a  (X31  must  be;  run 
iifte;r  the;  I(A'  anel  1(31.  A  CCV  anel  (X31  must 
be;  run  iit  a  fre;e|ue;ne:y  eif  not  le;ss  thiin  every 
10  extraeiteel  siiinjiles.  A  typieiiil  iiniilytie;iil 
run  seiepienea;  wixilil  he;  Calibration  blank. 
Calibration  stanelareis.  ICV.  1(31.  LLCV.  CCV. 
C(31.  Kxtraeits  1-10.  CCV.  C(31.  bxtraeits  11- 
20.  CCV.  C(31.  Extrae:ts  21-30.  CCV.  C(31, 
LLCV.  CCV.  C(31.  Extrae:ts  are;  any  fielel 
samjde;  or  Q(;  sample;s  tbiit  bave;  be;e;n  e;arrie;el 
threiugb  the;  e;xlnie:tie)n  |)re)e:e;ss.  The;(;(;V 
seilutiem  is  pre;pare;el  freim  a  ebffe;re;nl  se)ure:e; 
than  the;  eiiilibnition  stiinelarels  iinel  may  he;  the; 
same;  as  the;  l(]V  seilutiem.  I  he;  LL(;V  must  be; 
within  ±  10  pe;re:e;nt  eif  e;xpe;e:te;el  value;.  The; 
C(;V  value;  must  be;  within  ±10  pe;re:e;nt  of 
e;xix;i:te;el  feir  the;  run  to  e;eintinue;.  33u;  C(31 
must  be;  le;ss  tban  0.001  pg/mL.  If  e;itbe;r  tbe; 
CCV.  LL(AL  eirC(31  fails,  tbe;  run  must  be; 
te;rininate;el.  the;  |ireible;ni  iele;ntifie;el  iinel 
e;orre;e:te;el.  anel  the;  amilvsis  ri;-sliirleil  from 
the  last  pii.ssingCCV/l3.(AVC(31  set. 

0.7  A  LLCV.  CCV.  anel  C(31  se;l  must  be 
run  at  tbe  emel  eif  the;  analysis.  I'he;  LLCV 
must  be;  witbin  ±  30  |ii;re:enl  eif  e;xpe;e:li;el 
value;.  Ife;ilbe;r  the;  CCV.  LLCV.  eir  C(31  fails, 
the;  run  must  be;  te;rmiuate;il.  the;  |ireible;m 
iile;nlifie;el  anel  e:eirre;e:le;el.  anel  tbe;  iinalysis  re;- 
stiirteel  freim  tbe;  last  passing  C(;V/LL(AV(X31 
se;t. 

10.0  lle;iite;el  llltrasonie;  f  ilter  .Strip 
l-lxtriieitiein 

All  pliislie:wiire;  (e.g..  Niilge;ne;)  iinel 
glassware;  use;d  in  the;  e;xtriie:tiein  |ireie:e;elure;s 
is  seiiike;el  in  1  pe;re:e;nt  IlNOt  (v/v)  feir  id  le;ast 
24  heiurs  anel  rinse;el  with  reeigemt  wateir  jirieir 
lei  use;.  All  nie;e:hanie;al  iii]x;lle;s  use;el  must  lx; 
e:abbride;el  lei  ±1  pe;re:e;nl  ae;e:uriie:y  anel  <  1 
pe;re;e;nl  K.SD  ill  a  minimum  of  one:e;  e;ve;ry  (i 
months. 

10.1  Siimple;  Preparation — lleiideel 
( tltnisonie;  Iliith 

10.1.1  Extriie:lion  seilidiiin  (1.03M  llNOi  + 
2.23M  11(3).  Prepare  by  aelebng  .300  niL  of 
eleionize;el  wate;r  to  a  1000  inL  fliisk,  aelebng 
04.4  inL  eif  e:eine;e;nlrate;el  UNO-,  anel  182  mlj 
eif  e:eine:e;nlriile;el  11(3.  shaking  lei  mix, 
idleiwing  seiluliein  tei  cexil,  diluting  lei  veilume; 
with  re;age;nt  Wiileir.  anel  inventing  seiveral 
limeis  lei  mix.  Exlnieilion  seilutiem  iniisI  be; 
|ire;piire;el  id  leiisl  we;i;klv. 

10.1.2  Use;  ii  e:e;riimie:  knife;  iinel  nein-nie;tal 
rule;r.  eir  eilbeir  e.iilting  eleviex;  Ihiil  will  mil 
exiidaminiile;  Ihe;  filleir  with  Pb.  Cut  a  '/i  ine;b 
X  8  ine:b  slri]i  freim  tbe;  glass  fibe;r  eir  epiiirlz 
filler  by  eailling  ii  strip  freim  tbe;  e;elge;  eif  the; 
filler  where;  it  liiis  be;e;n  feilele;el  aleing  Ihe;  10 
ine:h  siele;iil  le;a.sl  1  ine:h  freim  Ihe;  right  eir  le;fl 
siele;  lei  iiveiiel  Ihe;  un-sam|ile;el  iire;a  e:eive;re;el  by 
tbe;  filte;r  beilele;r.  The;  fille;rs  must  be;  exireifully 
biinelle;el  tei  iivoiel  ebsleielging  de;posils. 

10.1.3  Using  plaslie;  lwe>e;ze;rs.  reill  Ihe; 
filte;r  slriji  up  in  ii  e:eiil  anel  |ilae;e;  the  reille;el 


slriji  in  Ihe;  Ixitlom  eif  ii  liilx;li;el  .30  iiiL 
e;xlrae:liein  lube;.  In  a  fume;  hoeiel,  iielel  13.00  ± 
0.13  inL  of  the;  e;xlrai;lieiu  seiluliein  (se;e; 

.Se;e:liein  10.1.1)  using  ii  e:abbriite;el  me;e:hiuiie:iil 
pi|]e;tle;.  Ensure;  ihiil  the;  e;xtriie:lieiu  seiluliein 
e;eimple;le;ly  e:eive;rs  Ihe;  filte;r  strip. 

10.1.4  Lexise;ly  eiiip  Ihe;  30  ml.  e;xlriu:lion 
lube;  iinel  pliie:e;  it  ujirigld  in  ii  plastie:  nieik. 
\Vhe;n  iill  sample;s  have;  he;e;n  pre;)iiire;el.  pliie:e; 
llx;  nieiks  in  iui  une:eive;re;el  he;ale;ei  ullniseinie: 
Wiile;r  bidh  tluil  hits  be;e;n  pre;be;iile;el  lei  80  ± 

3‘'C  iinel  einsure;  Ihiil  llx;  wiili;r  li;ve;l  in  the; 
iiltriiseinie;  is  ahove;  the;  le;ve;l  eif  Ihe;  e;xlriie:liein 
seiluliein  in  the;  tuhe;s  hut  we;ll  huleiw  Ihe;  le;ve;l 
eif  the;  e;xlriie:liein  lube;  exips  to  aveiiel 
exiiitiuniualiein.  .Start  tbe;  ullriiseinie:  bidb  iinel 
alleiw  Ihe;  unit  lei  run  feir  1  hour  ±3  minuleis 
at  80  ±  3°C. 

10.1.3  Kemieive;  the;  rai:k(s)  freim  the; 
ullniseinie;  bath  and  alleiw  Ihe;  riie:ks  tei  e:ool. 

10.1 .0  Aelel  23.00  ±  0.25  ml.  eif  D.l.  wate;r 
with  a  e:iibbriile;d  me;e:hiinie:iil  ]iipe;tte;  tei  bring 
Ihe;  samjile;  lei  a  final  volume;  eif  40.0  ±  0.4  niL. 
3’ighlly  e;iip  the;  lube;s  iinel  veirte;x  mix  eir  shake; 
vigeirously.  Plae:e;  Ihe;  e;xtriie:tion  tube;s  in  an 
ii|iprei]iriate;  heilele;r  anel  e;e;ntrifuge;  for  20 
minule;s  at  2300  re;veibdieins  ]ie;r  minute; 
(KPM). 

(3\U33()N — Make;  sure;  that  the;  e.emirifuge; 
heilele;r  liiis  a  flat  bolleim  tei  su]ipeirl  Ihe;  flat 
beilleime;el  e;xlriie:liein  luhe;s. 

10.1.7  Pemr  iiii  aliepieil  eif  Ihe;  seiluliein  inlei 
an  iiuleisample;r  viiil  feir  1(3’-M.S  iinalysis  tei 
iiveiiel  the;  |ieite;ntial  for  eieiidiiminaliein.  Do  mil 
pipe;lle;  iin  aliepieit  eif  seiluliein  inlei  the; 
iiuleisiunple;r  viiil. 

10.1.8  Dexiiiid  the;  e;xtriie:l  to  ii  e:le;an  lube;, 
eiiip  lightly,  ami  sleire;  the;  samiile;  e;xlriie:l  at 
iimbie;nt  lalxinitoiy  le;mpe;ralure;.  Exlrae:ts  iiiiiy 
lx;  slore;el  for  up  to  six  meinihs  freim  llx;  elide; 
eif  e;xlriie:liein. 

10.2  47  mm  3’e;fleiiC  Filleir  Extrae:liein — 

IIe;ate;el  Ullriiseinie:  bidh 

10.2.1  Exlrae:tiein  seiluliein  (1.03M  IINOi  + 
2.23M  IICl).  Pre;)iare;  by  aelebng  300  ml.  of  D.L 
Widen-  lei  a  lOOOml.  bask,  iieleling  04.4  inL  eif 
e:eine:e;ntrate;el  IINOi  iinel  182  ml.  eif 
e:eine;e;nlrale;ei  IICl,  shaking  tei  mix,  alleiwing 
.seiluliein  lei  e:exiL  ebluling  to  veilume;  with 
reiagemt  wateir.  iinel  inveirling  seiveiral  timeis  to 
mix.  Extriie;tiein  seiluliein  must  be;  preipareiei  at 
leiast  weieikly. 

10.2.2  Using  ]ilaslie:  Iweieizeirs.  beinel  tbe; 
3’e;flein  “  filleir  intei  ii  U-sbaiie;  anel  in.seirt  tbe; 
filleir  Intel  a  labeileiel  30  ml.  e;xlrae:liein  tube; 
with  the;  ]iartie;le;  leiadeid  siele;  laeiing  tbe; 
e;e;nte;r  eif  the;  tube;.  Ce;ntly  push  the;  filte;r  tei 
Ihe;  Ixillom  eif  Ihe;  e;xlrae:liein  lube;.  In  a  fume; 
hexiel,  aelel  25.00  ±  0.13  ml.  eif  the;  e;xlrae:tion 
seilulion  (seie;  Se;e;liein  10.2.1)  using  ii 
ciiilibrateiel  me;e:himie:al  ]iipe;tle;.  Ensure;  thiit 
Ihe;  e;xlrae:liein  seiluticin  e:eini|ile;le;lv  e:eive;rs  the; 
filteir. 

10.2.3  I.eioseily  e:iip  the;  30  uiL  e;xlriie;tiein 
liilx;  iind  plae;e;  it  upright  in  ii  jila.stie:  rae;k. 
\Vhe;n  all  siim|ile;s  hiive;  be;e;n  |ire;]iare;el.  plaeie; 
the;  rix:ks  in  an  une:eive;re;el  he;ide;ei  ullniseinie: 
wateir  bidh  that  has  lieiein  )iri;hi;ide;el  lei  80  ± 
5‘(;  anel  emsiire;  lhal  the;  wateir  leiveil  in  Ihe; 
ullrii.seinie:  is  ahove;  the;  leiveil  eif  the;  eixlrae:liein 
soluliein  in  the;  luheis  bid  well  liiilow  tbe;  leiveil 
eif  the;  e;xlriie:tiein  tube;  e:aps  lei  aveiiel 
e:einliimination.  .Start  Ihe;  ultraseinie:  hidh  anel 
alleiw  Ihe;  unit  lei  run  feir  1  heiur±  3  minuleis 
at  80  ±  3^’C. 

10.2.4  Keiinove;  Ihe;  rae:k(s)  from  Ihe; 
ullriiseinie;  bath  anel  alleiw  the;  racks  lei  e:eieil. 


■Ns 
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10.2.."i  Add  2.").()()  ±  0.2.5  ml,  ol  D.l.  wator 
with  a  (;alii)rat(!d  mochaiiical  ])i])olt(;  lo  l)riii<) 
IIk;  sam])l(!  lo  a  final  voluiim  of  .50.0  ±  0.4  ml,. 
'ri}>lilly  c;a))  tlic  liil)(!S  and  vortox  mix  or  shako 
vigorously.  Allow  sampicis  lo  sland  for  om; 
hour  lo  allow  (:omi)lol(!  diffusiou  of  iho 
(ixiraclod  I’h.  'I’lu!  sam|)l(!  is  now  roiidv  for 
analysis. 

Nolo;  Allliough  Tcdlou”  fill(!rs  have;  oidy 
l)(U!U  (ixIracUid  using  lln;  nllrasonic  oxiraclion 
proc.(Hhir(!  in  llu;  dovolo])monl  of  Ihis  f'RM. 
'r(!flon‘'  fillers  are  inorl  and  have;  very  low  Ph 
conlonl.  No  issiujs  an;  oxpciclod  wilh  Iho 
(ixiraolion  of 'rollon''  filhirs  using  Iho  hoalod 
block  digostion  imilhod.  llowovor.  i)rior  lo 
using  'I’ciflon''  filhns  in  Iho  IkxiUuI  block 
oxlrat;lion  imjlhod.  (ixiraclion  molhod 
porformanco  tosi  using  (IRMs  mnsi  hi;  dono 
lo  confirm  ])orformanco  (so{!  .Socilion  8.9). 

11.0  Hoalod  lllock  Filtor  Sirip  Rxlraclion 

All  plaslicwaro  (o.g.,  Nalgono)  and 
glassware  us(;d  in  the  oxiraclion  procedures 
is  soaked  in  1  jjorconi  UNO?  for  at  bias!  24 
hours  and  rinsinl  wilh  rtuigonl  wat(!r  ])rior  to 
iis(!.  All  mochanical  pipchhis  used  mnsI  ho 
calihrahnl  lo  ±1  ]K!rconl  acenraev  and  <  1 
porconi  R.Sll  al  a  minimum  of  once  ov(!rv  0 
monihs. 

11.1  Sam))lo  Pr(!|)aralion — lloaloil  Hlock 
Digoslion 

11.1.1  Exiraclion  sohilion  (1:19,  \7v 
ll.NOd-  Prepare;  by  adding  .500  ml,  of  11.1. 
wat(;r  lo  a  1000  ml,  flask,  adding  50  ml,  of 
conconlral(;d  IINO^.  shaking  lo  mix.  allowing 
sohilion  lo  cool,  dilnling  lo  volume  wilh 
roagoni  wal(;r.  and  invorling  several  lim(;s  to 
mix.  The  (;xtraction  sohilion  nnisl  ho 
prepared  al  least  weekly. 

1 1 .1 .2  Use  a  ceramic  knife  and  non-nu;lal 
ruler,  or  other  culling  device  that  will  not 
conlaminah;  the  filler  wilh  Ph.  Uni  a  1  im:h 

X  8  inch  strip  from  the  glass  fih(;r  or  (|nartz 
filler.  Uul  a  slrij)  from  the  edge  of  the  filler 
wh(;re  il  has  h(;en  fold(;d  along  the  10  inch 
side  al  l(;a.sl  1  inch  from  the  right  or  left  side 
lo  avoid  tin;  im-sami)led  ar(;a  covered  by  tin; 
filler  holder.  The  filters  must  he  canifnlly 
handled  to  avoid  dislodging  particle 
deiKisils. 

11.1.8  Using  ])lastic  lweez(;rs.  roll  the 
filter  strij)  n]i  in  a  coil  and  ])lace  the  rolled 
strip  in  the  hottoni  of  a  labeled  50  ml, 
oxiraclion  tuhi;.  In  a  fume  hood,  add  20.0  ± 
0.15  ml,  of  the  extraction  solution  (see 
.Section  11.1.1)  using  a  calihraled  mechanical 
])i]ielte.  Ensure;  that  the  exiraclion  solution 
com])l(;lely  cov(;rs  the  filter  strij). 

1 1 .1 .4  Place  the  (;xlraclion  tube  in  tin; 
heated  hlock  digester  and  cover  with  a 
disjiosahle  i)oly(;lhyl(;ne  rihh(;d  watch  glass. 
Ileal  at  t)5  ±  5  “U  for  one;  hour  and  (;nsurt; 


that  the  samjih;  does  not  (;va|)orale  to 
dryness.  For  ])ro|)(;r  heating,  adjust  the 
t(;m])(;ralur(;  control  of  tin;  hot  hlock  such 
that  an  uncover(;d  V(;ss(;l  containing  50  ml,  of 
wal(;r  |)lac(;d  in  lln;  C(;nler  of  the;  hoi  hlock 
can  Im;  mainlain(;d  al  a  l(;m|)(;raliire 
a|)i)roximal(;ly.  hul  no  high(;r  than  85  °U. 

Onci;  llu;  vess(;l  is  cov(;r(;d  wilh  a  rihh(;d 
waU:h  glass  llu;  t(;ni|)(;ralnr(;  of  llu;  wat(;r  will 
incr(;as(;  lo  a])|)roximal(;ly  95  “U. 

11.1.5  Remove;  the;  rae:k(s)  fremi  the  he;ale;el 
hleieik  elige;sle;r  anel  alleiw  the;  samjiles  le)  e.eie)!. 

11.1.0  Bring  the;  sami)le;s  le)  a  final 
veihime;  e)f  50  ml,  wilh  ID.I.  wale;r.  Tightly  e:a|) 
the;  luhe;s  anel  venieex  mix  eir  shiike;  vigeereeusly 
lor  ill  le;asl  5  .se;e:emels.  .Se;l  asiele;  (wilh  the; 
filte;r  strij)  in  the;  tube;)  fe)r  al  least  80  minuie;s 
le)  iille)w  the  nitric:  ae:iel  traj)j)e;el  in  the;  filte;r 
to  diffuse  into  the;  e;xlnic:tie)n  solution. 

11.1.7  .Shake;  thoroughly  (with  Ihe;  fille;r 
strij)  in  Ihe;  digestion  tube;)  iinel  le;l  se;ttle;  for 
at  least  one;  hour.  The;  samj)le  is  now  re;aely 
for  amilysis. 

12.0  Measurement  Pre)e:e;elure; 

12.1  Follow  the;  instrument 
nianufae:lure;r's  starluj)  j)re)e:e;ehire;s  for  Ihe; 
lUP-MS. 

12.2  .Se;l  instrument  j)anune;te;rs  to  the; 
iij)I)roj)rii)le;  e)j)e;ri)ting  e:e)nelitions  as 
j)re;se;nte;el  in  Ihe;  inslrume;nl  manufae:lure;r’s 
oj)e;niting  miinuiil  iincI  iillow  the;  instrnme;nt 
lo  Wiirm  nj)  for  at  le;ast  80  minute;s. 

12.8  Uiilihrate;  Ihe;  instrume;nt  i)e;r  .Se;e:lion 
9.0  of  Ihis  me;lhoel. 

12.4  Ve;rify  the;  in.slrume;nl  is  suitiihle;  for 
analysis  iis  ele;fine;el  in  .Se;e:lie)ns  9.2  anel  9.8. 

12.5  As  elire;e:le;d  in  .Se;e:liem  8.0  of  Ihis 
melhoel,  analyze;  iin  lUV  anel  lUB  imme;eliale;ly 
after  Ihe;  e:i)lihratic)n  e:urve;  followed  by  ii 
1,1,CA'.  Ihe;n  UUV  anel  UUB.  The;  iie:e:e;j)lime:e; 
re;eiuire;me;nls  for  lhe;se;  j)arame;le;rs  are; 
j)re;se;nle;el  in  .Se;e:lion  8.8. 

1 2.0  Aiiiilyze  ii  UUV  iinel  a  UUB  after  every 
10  e;xlriie:le;el  samjiles. 

12.7  Analyze  a  LEUV.  UUV  and  UUB  at 
Ihe;  e;nel  of  Ihe;  analysis. 

12.8  A  lv|)ic:iil  samjile;  run  will  inc:luele 
field  ,si)mj)le;s.  field  .samjile;  ehij)lie:iile;s.  sjiiked 
fie;lel  samjile;  e;xtriie:ls.  se;riiilly  elilute;el 
si)mj)le;s.  Ihe;  se;t  of  QU  samj)le;s  liste;el  in 
.Sse;e;lie)n  8.8  above;,  anel  one;  or  more;  URMs 
or  .SRMs. 

12.9  Any  siunj)le;,s  that  e;xe:e;e;el  the;  highe;st 
sliindiird  in  Ihe;  eialihriilion  e:urve;  musi  he; 
diluted  iinel  reiinalyzed  so  that  the;  elihite;el 
coneientralion  falls  within  the;  eialihration 
c:urve;. 

18.0  Re;sults 

18.1  The;  filte;r  results  must  he;  initiiillv 
re;j)orte;el  in  jig/ml,  as  iiiiidyzed.  Any 
additioiiiil  dilutions  must  he;  ai:e:emnte;el  for. 


The;  internal  standard  re;e:e)ve;rie;s  must  he; 
ine:luele;el  in  the;  re;sult  c:ale:uliitie)n;  ihis  is 
done  by  the;  lUP-M.S  software;  for  most 
e:e)mme;re:iiilly-iiviuliihle;  insiruments.  Final 
re;sults  should  he;  re;j)e)rle;el  in  pg  Ph/m  '  to 
lhre;e;  significant  figure;s  as  follows; 

U  =  ((pg  Ph/ml,  *  Vf  *  A)*  D))/Vs 
Where;; 


U  =  Ue)iie:e;nlriitie)n,  pg  Ph/m'* 

pg  Ph/ml,  =  I,e;ael  e:e)ne:e;nlriitie)n  in  solnlion 

Vf  =  Totiil  e;xlriie;tie)n  solution  volume; 

A  =  Are;a  e:e)rre;e:tie)n:  ‘A"  x  8"  strij)  =  5.25  in^ 
iinalyzed.  A  =-  12.0  or  1"  °  8"  strij)  =  7 
in^  imalyze;el.  A  =  9.0 
D  =  dihilion  liie:le)r  (if  re;ejuire;el) 

Vs  =  Ae;luiil  volume;  of  iiir  samj)le;d 

The;  e:ale:ulatie)n  a.ssume;s  Ihe;  use;  of  a 
sliindiird  8  ine:h  x  10  iiu:h  T.SP  filler  whii:h 
hiis  il  samjiled  area  of  9  ine:h  x  7  ine:h  (08.0 
in-)  due  lo  Ihe;  '/:•  ine:h  filter  holder  he)rele;r 
around  the;  outer  e;elge;.  The  ‘A  ine;h  x  8  ine;h 
strij)  has  a  samjiled  area  of  ‘A  ini:h  x  7  ine:h 
(5.25  in-).  The;  1  ine:h  x  8  ine:h  strij)  has  a 
samjiled  are;ii  of  1  ine:h  x  7  inc:h  (7.0  in^).  If 
filler  lot  hliuiks  iire  jirovieleel  for  analysis, 
refer  to  Se;e:tie)n  7.7.5  of  this  melhoel  for 
guieii)ne:e;  on  testing. 

14.0  Method  Perforiiiane.e; 

Informalion  in  Ihis  se;e;tion  is  an  exiiinjile 
of  lyj)ie:al  jierfornianeie;  results  iie;hie;ve;el  hv 
ihis  melhoel.  Ae:lual  iierforniiineie  must  he; 
ele;nionstrate;el  by  e;iic:h  individuiil  liihonilorv 
iinel  inslrunie;nl. 

14.1  Pe;rfe)rniane:e;  eliila  liiive;  he;e;n 
e:e)lle;e:le;el  to  ele;te;rniine;  Mill,  for  Ihis  meilhod. 
MllEs  were;  ele;te;rmine;el  in  iic:e;e)relinie:e;  wilh 
40  UFR  jiiirl  180.  ,'\j)j)e;nelix  B.  MllEs  we;re; 
e;,slimiile;el  for  glass  fihe;r.  ejuarlz.  and  Te;fle)n  “ 
fille;rs  using  se;ve;n  re;age;nt/filte;r  blank 
sohiliems  iinel  seven  reagenl/filter  blank 
solutions  sjiiked  wilh  low  level  Ph  at  three; 
linie;s  Ihe;  e;sliniate;el  Mill,.  Tables  1. 8,  and  5 
shows  Ihe;  MllEs  e;sliniiite;el  using  both  Ihe; 
ullrasonie:  and  he;ale;el  hloe:k  e;xlriic:lion 
melhoels  for  glass  fiber  and  ejuarlz  filte;rs  and 
Ihe;  ullriisonie:  method  for  Teflon''  fille;rs.  The; 
Mlll,s  are;  we;ll  he;le)W  Ihe;  EPA  re;ejuire;me;nl  of 
5  i)e;re:e;nl  of  Ihe;  e:urre;nl  Ph  NAAQ.S  or  0.0075 
pg/m-'. 

14.2  Exlraeition  method  re;e:e)ve;ry  tests 
wilh  glass  fil)e;r  and  ejuartz  filte;r  strijis.  and 
Teflon''  filters  sj)ike;el  wilh  NEST  SRMs  we;re; 
j)e;rfe)rnie;el  using  Ihe;  ultrasonie;/!  INdi  anel 
HUl  filler  exlraeilion  melhoels  and 
nieasiiremenl  of  the;  elissolveeel  Ph  wilh  lUP- 
M.S.  Tahle;s  2.  4.  anel  0  show  re;e:e)ve;rie;.s 
c)hiiiine;d  wilh  these  SRM.  The;  re;e:e)ve;rie;s  for 
all  .SRMs  we;re;  >90  j)ere;e;nt  al  the;  95  j)e;rce;nl 
e:e)nfiele;ne:e;  le;ve;l. 


Table  1— Method  Detection  Limits  Determined  by  Analysis  of  Reagent/Glass  Fiber  Filter  Blanks  and 
Reagent/Glass  Fiber  Filter  Blanks  Spiked  With  Low-Level  Pb  Solution 


Blank 

(pg/m3)* 

Pb-spiked 

(pg/m3)* 

Blank 

(pg/m3)* 

Pb-spiked 

(pg/m3)* 

0.0000434 

0.0000702 

0.000362 

0.000533 

0.0000420 

0.0000715 

0.000400 

0.000482 

0.0000439 

0.000061 1 

0.000386 

0,000509 

0.0000407 

0.0000587 

0.000415 

0.000427 

0.0000437 

0.0000608 

0.000414 

0.000449 

0.0000437 

0.0000607 

0.000409 

0.000539 

8075 


Table  1— Method  Detection  Limits  Determined  by  Analysis  of  Reagent/Glass  Fiber  Filter  Blanks  and 
Reagent/Glass  Fiber  Filter  Blanks  Spiked  With  Low-Level  Pb  Solution— Continued 


Ultrasonic 

Hotblock 

Blank 

Pb-spiked 

Blank 

Pb-spiked 

(Hg/m3)' 

(ng/m3)' 

(pg/m3)' 

(ng/m3)' 

n=7  . 

0.0000403 

0.0000616 

0.000361 

0.000481 

Average . 

0.0000425 

0.0000635 

0.000392 

0.000489 

Standard  . 

0.0000015 

0.0000051 

0.000023 

0.000042 

MDL"  . 

0.0000047 

0.0000161 

0.000073 

0.000131 

'Assumes  2000  m^  of  air  sampled. 

1  "  MDL  is  3.143  times  the  standard  deviation  of  the  results  for  seven  sample  replicates  analyzed 

1  Table  2— Recoveries  of  Lead  From  NIST  SRMs  Spiked  Onto  Glass  Fiber  Filters 

Recovery,  ICP- 

-MS,  (percent) 

Extraction  method 

NIST  1547 

NIST  2709 

NIST  2583 

NIST  2582 

plant 

soil 

dust 

paint 

Ultrasonic  Bath  . 

100±4 

98±1 

103±8 

101±0 

Block  Digestion  . 

92±7 

98±3 

103+4 

94±4 

1  Table  3— Method  Detection  Limits  Determined  by  Analysis  of  Reagent/Quartz  Filter  Blanks  and  Reagent/ 

1  Quartz  Filter  Blanks  Spiked  With  Low-Level  Pb  Solution 

Ultrasonic  Hotblock 


Blank 

Pb-spiked 

Blank 

Pb-spiked 

(pg/m3)' 

(Hg/m3)' 

(pg/m3)* 

(Hg/m3)' 

n=1  . 

0.000273 

0.000533 

0.000121 

0.000274 

n^2  . 

0.000270 

0.000552 

0.000112 

0.000271 

n=3  . 

0.000270 

0.000534 

0.000112 

0.000281 

n=4  . 

0.000279 

0.000684 

0.000111 

0.000269 

n=5  . 

0.000277 

0.000532 

0.000121 

0.000278 

n=6  . 

0.000282 

0.000532 

0.000117 

0.000272 

n=7  . 

0.000276 

0.000552 

0.000115 

0.000261 

Average . 

0.000275 

0.000560 

0.000116 

0.000272 

Standard  . 

0.000004 

0.000055 

0.000004 

0.000007 

MDL"  . 

0.000014 

0.000174 

0.000013 

0.000021 

'Assumes  2000  of  air  sampled. 

"MDL  is  3.143  times  the  standard  deviation  of  the  results  for  seven  sample  replicates  analyzed. 


Table  4— Recoveries  of  Lead  From  NIST  SRMs  Spiked  Onto  Quartz  Fiber  Filters 


Table  5— Method  Detection  Limits  Determined  by  Analysis  of  Reagent/Teflon  Filter  Blanks  and  Reagent/ 
Teflon  Filter  Blanks  Spiked  With  Low-Level  Pb  Solution 


Ultrasonic  extraction  method 


Blank  Pb-spiked 

(pg/m3)‘ 


n=1  . 

0.000070 

0.001775 

n:=2  . 

0.000039 

0.001812 

n=3  . 

0.000009 

0.001773 

n=4  . 

-0.000012 

0.001792 

n=5  . 

0.000062 

0.001712 

n=6  . 

-0.000019 

0.001767 

n=7  . 

0.000033 

0.001778 

Average . 

0.000026 

0.001773 

Standard  Deviation  . 

0.000035 

0.000031 

8076 
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Table  5— Method  Detection  Limits  Determined  by  Analysis  of  Reagent/Teflon  Filter  Blanks  and  Reagent/ 
Teflon  Filter  Blanks  Spiked  With  Low-Level  Pb  Solution — Continued 


Ultrasonic  extraction  method 

Blank 

Pb-spiked 

(ng/m3)* 

(fig/m3)* 

MDL"  . 

0.000109 

0.000097 

'Assumes  24  of  air  sampled. 

"MDL  is  3.143  times  the  standard  deviation  of  the  results  for  seven  sample  replicates  analyzed. 


Table  6— Recoveries  of  Lead  From  NIST  SRMs  Spiked  Onto  Teflon  Filters 


Extraction  method 

Recovery,  ICP-MS,  (percent) 

NIST  2709 
soil 

NIST  2582 
paint 

Ultrasonic  Bath  . 

93±1 

96±3 

1.5.0  I’ollufion  I’ruvoiifion 

1.5.1  Polhifion  provtiiifion  ()iu;()in])ass(!s 
any  fochnitiuo  that  rtulucuis  or  oliminatcis  tlu! 
(luantity  and/or  toxicity  of  wasti;  at  tlu;  ])oint 
of  {•onnration.  Nuinorons  op))ortnniti(!s  Tor 
pollution  provnntit)!!  exist  in  laboratory 
opinations.  Wheiuivnr  leasibln.  lahoratorv 
IXM'sonnol  slunild  use  ])ollnti()n  prevention 
tec.liniciiHis  to  addriiss  tlieir  waste;  }>(;n(;ration. 
Tlie  soi\rces  ol  |)ollution  generated  with  this 
])rocedure  are  waste  acid  extracts  and  Ph- 
containing  solutions. 

1.5.2  l''or  inibnnation  about  pollution 
])rev(;nti()n  that  may  he;  a])])li(;ahh;  to 
laboratories  and  r(;s(;arch  institutions,  consult 
Less  is  Better;  Laboratory  Chemical 
Manag(;nienl  for  Waste  R(;duction,  available 
from  tlu;  Am(;rican  (',b(;inical  Soci(;tv’s 
n(;partinent  of  Gov(;rnnu;nt  Relations  and 
.Sci(;nc(;  Policy.  115,5  lOtb  St.  N\V., 
Washington.  DC  2()():i().  www.acs.org. 

Iti.O  Waste  Management 

10.1  Laboratory  waste  manag(;nu;nt 
practices  ninst  be  conducted  e;onsist{;nt  with 
all  a|)))licabl(;  rules  and  r(;gnlations. 
Laboratories  are  urged  to  |)rot(;ct  air.  water, 
and  land  bv  minimizing  all  r(;l(;ases  from 
hood  and  bench  operations,  complving  with 
tlu;  letter  and  spirit  of  any  sewer  and 
disebargt;  ]jermits  and  r(;gulations.  and  by 
c()m|)lying  with  all  solid  and  hazardous 
wastt;  r(;gulation.  F’or  further  information  on 
waste  managenu;nt.  consult  Tlu;  Waste; 
Manag(;m(;nt  Manual  for  Lahoratorv 
Persomu;!  available  from  tlu;  American 
C,lu;mical  St)ci(;ty  list(;d  in  .S(;ction  15.2  of 
this  method. 

10.2  Waste  llNOt,  IKil.  and  solutions 
containing  these;  re;iige;nts  anel/e)r  Pb  must  be; 
])liu:e;el  in  labe;le;d  be)ttle;s  emel  elelive;re;el  te;  a 
e:e)mme;re:i;d  firm  tluit  spe;e:i<'ilize;s  in  re;nu)v;il 
eif  bazin  ele)us  waste. 

17.0  Re;fe;re;ne:es 

1.  Me;tbe)el  0()2()A — lnelue:tive;lv  Ce)U|)le;el 
Pliisma  Mass  S])i;e:tre)me;trv.  U.S. 
Linvireuimentiil  Pre)te;e:tie)n  Age;ne:y.  Re;vision 
1.  Febreiary  2007. 

2.  NLS  r.  C,e;rtifie:ate;  e)f  Analysis;  Stanebird 
Re;fe;re;n(;e  Materials  250:5,  Trae;e  Elements  in 
Inele)e)r  Deist,  Nemiinal  !)0  mg/kg  Leael. 
Natieinal  Institute  eif  .Stanebirds  enul 
Te;cbnole)gy,  (faitbersburg,  MD.  1990. 


:5.  NIST,  C:erlifi(;;ile;  eif  Analysis;  Slandarel 
Re;fe;re;ne;e  Mate;rials  2500.  'fr;ie;e;  Ele;me;nts  in 
Seiil,  Nennined  500  mg/Kg  Le;ad.  Niilieinal 
Institide;  eif  Staiubnels  iinel  Tee;bne)le)gy, 
Caitbe;rsbnrg.  MD.  2000. 

4.  NIST,  Ce;rlifie;ale;  eif  Analysis;  .Stanelarel 
Re;fere;ne;e;  Miile;rials  2507,  Trae;e  Lle;nu;nls  in 
,Se)il  Cemtiiining  Le;ad  freim  Paint,  Nenninal 
.'5000  mg/Kg  Le;ael.  Niitieuiiil  Institute;  of 
Stanebirels  <mel  Te;e;bne)le)gy.  Cinlbe;rslmrg. 
MD.  2000. 

5.  NIST,  Ce;rtifie;ate;  eif  Amilysis;  .Stcinebirel 
Re;fe;re;ne;e;  M;ite;riais  1040,  llrbiui  Partie:uliite; 
Miitte;r,  0.().5.5  ±  0.0:5:5’/f)  Le;ael,  Natieineil 
Institute  eif  .Stanebirels  anel  Te;e;bne)le)g\’, 
C:aitbe;rsburg,  MD,  2000. 

().  Rie;e;  201  ;5,  Results  fremi  the 
De;ve;le)pmi;nt  eif  ei  Ne;w  Feelend  Re;fe;rene:e; 
Me;lbe)el  (PRM)  feir  Le;iul  in  'l.'eitiil  Sns])e;nele;el 
Partie:nlale;  (TSP)  Matte;r.  De)e;ke;t  #  LPA-IIQ- 
()AR-2012-0210. 

It'R  tlee:.  201 :5-()2:5»2  Piled  2-4-i:5;  0:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-2006-0600;  FRL-9776-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 

Revisions  to  New  Source  Review 
(NSR)  State  Implementation  Plan  (SIP); 
Emergency  Orders 

agency:  Environniontal  Preitoction 
Agency  (EPA). 

ACTION:  Projio.sed  role. 

SUMMARY:  EFA  i.s  propo.sing  di.sapprovcil 
of  revisions  to  the  SIP  for  the  State  of 
Texcis  tlmt  rehite  to  Emergency  Orders. 
'Phis  inclndiLS  portions  of  SIP  revisions 
that  relate  to  Emergency  Orders  that 
were  submitted  by  Texas  on  Angn.st  31, 
1993;  December  10,  1998;  Fehrnarv  1, 
2()()();  and  July  1 7,  2000.  EPA  is 
jiroposing  di.sajijiroval  of  these  revi.sions 


because  these  regulations  do  not  meet 
the  requirement  of  the  Clean  Air  Act 
(the  "Act”  or  “CAA”),  EPA  regulations, 
and  apjilicable  policy  and  guidance. 

EPA  is  projiosing  this  action  under 
.section  110  and  parts  (i  and  D  of  Title 
1  of  the  Act.  EPA  is  returning  the  non- 
air  portions  of  the  aforiimentioned  SIP 
submittals  to  the  State  because  these 
provisions  cannot  be  included  in  the 
SIP. 

DATES:  Comments  must  be  received  on 
or  before  March  7.  2013. 

ADDRESSES:  Submit  your  comments 
identified  by  Docket  ID  No.  EPA-ROO- 
()AR-2000-0(>00  by  one  of  the  following 
methods: 

(1)  Fnd(U(il  Portal: 

http://\v\v\v.raguIations.^ov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

(2)  Eimiil:  Ms.  Ashley  Mohr  at 
inohr.  ash  la\'@epa  .gov. 

(3)  Fax:  Ms.  A.shley  Mohr.  Air  Permits 
Section  (OPD-R),  at  fax  number  214- 
00.5-0702. 

(4)  Mail:  Ms.  A.shley  Mohr,  Air 
Permits  Section  (OPD-R),  Environmental 
Protection  Agenev,  1445  Ross  Avenue, 
Suite  1200,  Dallas,  Texas  75202-2733. 

(5)  Hand  or  (ioariar  Dalivarv:  Ms. 
Ashley  Mohr,  Air  Permits  Section  (OPD- 
R),  Environmental  Protection  Agency, 
1445  Ross  Avenue.  Suite  1200.  Dallas, 
Texas  75202-2733.  Suc.h  deliveries  are 
acce])ted  only  between  the  hours  of  8:30 
a.m.  and  4:30  p.m.  weekdays  except  for 
h;gal  holidavs.  Special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R6(>-OAR-2000- 
0000.  EPA’s  j)olicy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change  and  may  he 
made  available  online  at  http:// 

WWW. rcguIations.gov.  including  any 
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personal  inlorination  provided,  unless 
the  comment  includes  inlorination 
claimed  to  he  CAiniidential  Business 
Inlorination  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Ilo  not  siihmit  information  that  you 
consider  to  he  (dB  or  otherwise 
jirotec.ted  through  Ijttp:// 

\\  \\’w.r(!<’iil(tli()ns.}>o\’  or  email.  The 
hHl)://\v\v\\’.iv^iil(iti()ns.}>o\’  weh  site  is 
an  ‘‘anonymous  acce.ss”  system,  which 
means  that  KPA  will  not  know  your 
identity  or  contact  information  unless 
yon  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  KPA  without  going 
through  Iiitp://\\  \vw.rHoiil(iti()ns.f>ov 
your  email  address  will  he 
automaticallv  cajitured  and  included  as 
|)art  of  the  comment  that  is  jilaced  in  the 
public  docket  and  made  available  on  the 
internet.  If  you  submit  an  electronic 
comment.  FPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  anv  disk  or  CD-ROM 
you  submit.  If  FPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  yon  for  clarification. 
f^iPA  mav  not  he  able  to  consider  vour 
comment.  Flectronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encrviition.  and  he  free  of  anv  defects 
or  viruses. 

Dockol:  AW  documents  in  the  docket 
are  listed  in  the  http:// 

\\  \\i\’.r<:oiil(itj()ns.<>()v  index.  Although 
listed  in  the  index,  some  information  is 


not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  .statute,  ('ertain  other 
material,  such  as  cojiyrighted  material, 
will  he  jmhlicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
w'ww’.rcgiildtions.oov  or  in  hard  cojiy  at 
the  Air  Permits  Sei:tion  (tiPD-R), 
Environmental  Protection  Agency,  144!> 
Ross  Avenue,  Suite  700,  Dallas.  Texas 
7.'i202— 2788.  The  file  will  he  made 
available  by  ap])ointment  for  public 
inspection  in  the  Region  (>  Freedom  of 
Information  Act  Review  Room  between 
the  hours  of  8:80  a.m.  and  4:80  p.m. 
weekdays  excejit  for  legal  holidays, 
(kintact  the  jierson  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
paragrajih  below  or  Mr.  Bill  Deese  at 
(214)  (i0.'j-72.'j8  to  make  an 
appointment.  If  jiossihle,  please  make 
the  ajipointment  at  least  two  working 
days  in  advance  of  your  visit,  'fhere  will 
he  a  l.'j  cent  per  page  fee  for  making 
photoco|)ies  of  documents.  On  the  day 
of  the  visit,  jilea.se  check  in  at  the  EPA 
Region  0  rei;eption  area  at  144.'i  Ross 
Avenue.  Suite  700.  Dallas,  Texas. 

'file  State  submittals,  which  are  jiart 
of  the  EPA  docket,  are  also  available  for 
public  insjiection  at  the  .State  Air 
Agency  during  official  husine.ss  hours 
by  a])])ointment:  Texas  (kimmi.ssion  on 
Environmental  Quality  ('I’CEQ),  Office 
of  Air  Quality,  12124  i’ark  8.'j  (lircle. 
Austin,  Texas  787.'j8. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ashley  Mohr,  Air  Permits  Section  ((il’D- 
R),  Environmental  Protection  Agency, 
Region  0,  144,')  Ross  Avenue,  .Suite  700, 
Dallas, 'I’exas  7.')202-2788;  telephone 
(214)  0().'‘)-7280;  fax  number  (214)  OO.'’)- 
()7()2:  email  addre.ss 
ni()hr.(ishIo\’@dp(i.^()\’. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
any  reference  to  “we."  “us.”  or  “our"  is 
used,  we  mean  EPA. 

Table  of  (kmtents 

I.  Backgi'ouiul 

II.  Wliiit  is  El’A's  (ivaliiation  of  the  Texas 

Emergency  Orders  I’rogram? 

A.  Does  I  lie  Emergency  Orders  I’rognmi 
meet  I  lie  reiinirements  for  projects  dial 
are  subject  to  New  .Source  Review  (NSR)? 

1.  Summary  of  Ihe  Federal  Program  for 
Major  NSR 

2.  What  is  EPA's  evaluation? 

III.  Proiiosed  Action 

IV.  .Statutory  and  Executive  Order  Reviews 

I.  Background 

On  August  81,  1998,  Tf^EQ  suhmittod 
its  regulations  for  Emcrgoncy  Orders. 
Revisions  lo  these  regulations  were 
suhmilted  on  Dttcemher  10,  1!)98; 
Fehruarv  1, 2(H)():  and  )uly  17.  20()().  The 
pending  .SIP  revisions  tire  summarized 
in  Tables  1  iind  2  below.  Additional 
information  is  included  in  the  Technical 
.Support  Document  ('I'.SD)  for  this  action, 
which  is  in  the  docket. 


Table  1— Summary  of  Pending  SIP  Submittals  Addressed  in  This  Action 


Description  of  SIP  submittal 

Date 

submitted  to 
EPA 

Date 

adopted  by 
State 

Date 

effective  as 
State  rule 

Sections  related  to  emergency  orders 

Original  Recodification  of  Chapter  116  . 

8/31/1993 

8/16/1993 

9/13/1993 

Chapter  116:  Submittal  of  sections  116.410 
through  116.418. 

Emergency  and  Temporary  Orders . 

12/10/1998 

11/18/1998 

12/10/1998 

Chapter  35:  Subm.ittal  of  sections  35.1-35.3, 
35.11-35.13,  35.21-35-30,  and  35.801- 

35.809 

Chapter  116:  Revisions  to  section  116.410;  Re¬ 
peal  of  sections  116.411-116.418,  which  were 
replaced  by  sections  35.802-35.809 

Federal  New  Source  Review  Permits  Rules  . 

2/1/2006 

1/11/2006 

2/1/2006 

Chapter  116:  Recodification  of  §116.410  to 
§116.1200. 

Revision  to  Provisions  for  Emergency  Orders  . 

7/17/2006 

6/28/2006 

7/19/2006 

Chapter  35:  Revisions  to  sections  35.801, 

35.802,  35.804,  35.805,  35,807,  and  35.808. 
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Table  2 — Summary  of  the  Individual  Revisions  to  Each  Section  Evaluated 


Section — title 


Date 

submitted  to 
ERA 


Adopted  by 
State 


Effective  as 
State  rule 


Comments 


30  TAC  Chapter  35 — Emergency  and  Temper 

1 _ 1 

ary  Orders  an 

1 _ 1 

d  Permits;  Tei 

1 _ 1 

nporary  Suspi 

ension  or  Amendment  of  Permits  Conditions 

Subch 

apter  A — Purp 

lose,  Applicab 

ility,  and  Defir 

....  . 

litions 

Section  35.1 — Purpose . 

Section  35.2 — Applicability 
Section  35.3 — Definitions  . 


12/10/1998 

12/10/1998 

12/10/1998 


11/18/1998 
11/18/1 998 
11/18/1998 


12/10/1998 

12/10/1998 

12/10/1998 


Initial  adoption. 
Initial  adoption. 
Initial  adoption. 


Subchapter  B — Authority  of  the  Executive  Director 


Section  35.11 — Purpose  and  Applicability  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial  adoption. 

Section  35.12 — Authority  of  the  Executive  Direc¬ 
tor. 

Section  35.13 — Eligibility  of  the  Executive  Direc¬ 
tor. 

12/10/1998 

11/18/1998 

12/10/1998 

Initial  adoption. 

12/10/1998 

11/18/1998 

12/10/1998 

Initial  adoption. 

Subchapter  C — General  Provisions 


Section  35.21 — Action  by  the  Commission  or  Ex- 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

ecutive  Director. 

Section  35.22 — Term  and  Renewal  of  Orders  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

§35.23 — Effect  of  Orders  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

Section  35.24 — Application  for  Emergency  or 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

Temporary  Orders. 

Section  35.25 — Notice  and  Opportunity  for  Hear- 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

inQ . 

Section  35.26 — Contents  of  Emergency  or  Tern- 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

porary  Orders. 

Section  35.27 — Hearing  Required  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

Section  35.28 — Hearing  Requests  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

§35.29 — Procedures  for  a  Hearing  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

Section  35.30 — Application  Fees  . 

12/10/1998 

11/18/1998 

12/10/1998 

Initial 

adoption. 

Subchapter  K — Air  Orders’ 


Section  35.801 — Emergency  Orders  Because  of 

12/10/1998 

11/18/1998 

12/10/1998 

Initial  adoption. 

Catastrophe. 

7/17/2006 

6/28/2006 

7/19/2006 

Revisions  to  section  35.801. 

§§35.802 — Application  for  an  Emergency  Order 

8/31/1993 

8/16/1993 

9/13/1993 

Initial  adoption  as  section  116.411. 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.802; 

7/17/2006 

6/28/2006 

7/19/2006 

•  Revisions  to  introductory  paragraph; 

•  Revisions  to  paragraphs  (1)-(8); 

•  New  paragraph  (9);  and 

•  Redesignate  former  paragraph  (9)  to  para¬ 
graph  (10)  with  revisions. 

Revisions  to  introductory  paragraph  (1)  and 

Section  35.803 — Public  Notification  . 

8/31/1993 

8/16/1993 

9/13/1993 

paragraph  (5). 

Initial  adoption  as  section  116.412 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.803;  and 

Section  35.804 — Issuance  of  an  Emergency 

12/10/1998 

11/18/1998 

12/10/1998 

•  Revisions  to  introductory  paragraph. 

Initial  adoption. 

Order. 

7/1 7/2006 

6/28/2006 

7/19/2006 

Revision  to  paragraphs  (1)  and  (1)(C). 

Section  35.805 — Contents  of  an  Emergency 

8/31/1993 

8/16/1993 

9/13/1993 

Initial  adoption  as  section  116.415. 

Order. 

12/10/1998 

11/18/1998 

12/10/1998 

Redesignated  to  section  35.805;  and 

7/17/2006 

6/28/2006 

7/19/2006 

Revision  to  introductory  paragraph  and  para¬ 
graphs  (1)-(4). 

•  Reorganization  of  paragraph  (3)  to  paragraphs 

Section  35.806 — Requirement  to  Apply  for  a  Per- 

8/31/1993 

8/16/1993 

9/13/1993 

(3),  (3)(A),  and  (3)(B); 

•  New  paragraph  3)(C); 

•  New  paragraph  (4);  and 

•  Redesignation  of  existing  paragraph  (4)  to 
paragraph  (5)  with  revisions. 

Initial  adoption  as  §116.416. 

mit  or  Modification. 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.806;  and 

Section  35.807 — Affirmation  of  an  Emergency 

8/31/1993 

8/16/1993 

9/13/1993 

•  Revisions  to  introductory  paragraph. 

Initial  adoption  as  section  116.414. 

Order. 
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Table  2— Summary  of  the  Individual  Revisions  to  Each  Section  Evaluated— Continued 


Section — title 


Section  35.808 — Modification  of  an  Emergency 
Order. 


Section  35.809 — Setting  Aside  an  Emergency 
Order. 


Date 

submitted  to 
EPA 

Adopted  by 
State 

Effective  as 
State  rule 

Comments 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.807;  and 

•  Revisions  to  the  introductory  paragraph,  para¬ 
graphs  (1)-(3); 

•  New  paragraph  (4); 

•  Redesignation  of  former  (4)-(5)  to  paragraphs 
{5)-(6)  with  revisions. 

7/17/2006 

6/28/2006 

7/19/2006 

•  Revisions  to  paragraph  (1). 

•  Reorganization  of  paragraph  (5)  into  para¬ 
graphs  (5),  (5)(A),  and  (5)(B);  and 

•  New  paragraph  (5)(C). 

8/31/1993 

8/16/1993 

9/13/1993 

Initial  adoption  as  section  116.417. 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.808;  and 

•  Revisions  to  paragraphs  (1)-(3). 

7/17/2006 

6/28/2006 

7/19/2006 

Revision  to  paragraph  (1). 

8/31/1993 

8/16/1993 

9/13/1993 

Adopted  as  §  116.418. 

12/10/1998 

11/18/1998 

12/10/1998 

•  Redesignated  to  section  35.809;  and 

•  Revision  to  introductory  paragraph. 

30  TAC  Chapter  116 — Control  of  Air  Pollution  by  Permits  for  New  Construction  or  Modification 


Subchapter  K — Emergency  Orders 


Section  1 16.1200— Applicability  . 

8/31/1993 

8/16/1993 

9/13/1993 

Initial  adoption  as  section  116.410. 

12/10/1998 

11/18/1998 

12/10/1998 

Revised  introductory  paragraph. 

2/1/2006 

1/11/2006 

2/1/2006 

Redesignated  to  section  116.1200. 

In  general,  the  regulations  governing 
Kmergency  Orders  are  found  in  80  TA(i 
(Chapter  85 — Kmergency  and  Temporary 
Orders  and  l^irmits:  Temporary 
.Siisjjension  or  Amendment  of  Permit 
(ioiulitions.  Tliese  regulations  provide 
the  jnoce.ss  hv  which  tlie  Texas 
(iommi.ssion  on  Environmental  Quality 
(T(',KQ)  may  issue  a  Tianporary  Clrder. 
lunergency  Orchir,  Mandatory  Order. 
I’ermi.ssive  Order,  and  Prohihitorv  Order 
and  include  provisions  that  apj)ly  to 
l)oth  air  orders  and  non-air  orders.  As 
part  of  this  action,  we  are  reviewing 
only  those  portions  that  are  applicable 
to  the  issuance  of  air  Emergency  Orders. 
Under  the  CAA.  SIPs  can  only  include 
provisions  addres.sing  criteria  pollutants 
and  their  precursors,  so  the  jjorlions  of 
the  Texas  submittals  related  to  non-air 
orders  cannot  be  incliKhul  in  the  SIP. 
Therefore,  EPA  is  returning  the  non-air 
jKU'tions  of  the  aforementioimd 
suhmittals  to  the  State. 

Under  the  provisions  in  80  TA(i 
(diapter  85,  the  TCEQ  may  issue  an 
Emergency  Order  under  its  air  (luality 
program  which  authorizes  immediate 
action  for  the  addition,  replacement,  or 
re|)air  of  facilities,  control  eciuipment,  or 
the  repair  or  replacement  of  roads, 
bridges,  and  other  infrastructure 
whenever  a  catastrophe!  nece.ssitates 


'On  August  18.  Itl'Kl.  s(!(:li()us  through 

1  l(i.418  won!  iicloptod  uiuhir  Ohaptor  1  Hi. 
SulM;ha|)tor  K — Kiiiorgoucy  Orders.  On  Novonihiir 
18.  1!I!I8.  those  r(!gulations  won!  replaced  with 
.s(!ctions  85.8112  through  8.5.80!)  and  ))laced  in 
Ohapt(!r  8.5.  SulH:hapter  K. 


such  construction  and  emissions 
otherwise  |)rechidetl  ttnder  the  Texas 
Clean  Air  Act.  See  80  TAC  85.801. 
Additional  information  on  these 
regulations,  and  the  specific  lu'ovisions 
incliuled  in  the  regulations,  is  provided 
in  TSD  for  this  action. 

Today.  EPA  propo.ses  to  disajiprove 
the  regulations  identified  in  Table  2 
above,  excejit  for  provisions  that  do  not 
relate  to  the  air  (piality  retjuii’ements  of 
the  Act.  EPA  is  returning  the  following 
non-air  jiortions  of  the  submitted  rules 
to  the  .State:  80  TAC  85.18;  85.24(h)  and 
(eK0)-{7):  and  85.25(e)(l )-(8)  and  (11)- 
(15).  While  we  are  proposing 
disa])])roval  of  the  Emergency  Orders 
Program.  EPA  does  recognize  the  merits 
of  such  a  state-only  Program  that  allows 
for  application  review  and  order 
issuance  to  authorize  proposed  actions 
following  cata.strophes  that  often 
necessitate  immeiliate  action  by  owners 
and  operators  to  minimize  additional 
downstream  impacts  resulting  from  the 
catastrophe.  Texas’s  Emergency  Orders 
Program  does  allow  for  coordination 
between  the  source  and  the  TCEQ  to 
facilitate  ex])edited  review  while 
maintaining  a  review  process,  as 
described  in  the  )une  17.  2008  .SIP 
submittal.  Other  .State  and  local 
agencies  operate  juograms  similar  to  the 
Emergency  Orders  program.  In  these 
ca.ses,  the  regulations  containing  the 
provisions  related  to  those  programs  are 
located  within  the  states’  air  (piality 
permitting  r(!gulations,  not  in  the  .SIP. 


EPA  may  exercise  its  enforcement 
discretion  on  a  case-hv-ca.se  basis  to 
evaluate  the  owner  or  operator’s 
jirojio.sed  action  in  response  to  a 
catastro])he  and  utilizes  enforcement 
discietion  to  allow  for  approju  iate 
immediate  actions  to  minimize  imjiacts 
and  restore  tlie  sources  to  full  ojieration. 

II.  What  is  EPA’s  evaluation  of  the 
Texas  Emergency  Orders  Program? 

A.  Do(^s  lh(i  Einnrgtincv  ()rd(^rs  Program 
moat  tha  raquiraments  for  jjrojacts  that 
aro  subjoct  to  Now  Soiirco  Review 
(NSR)? 

The  Emergency  Orders  Program  could 
be  used  to  authorize  construction  via 
the  issuance  of  an  Older  prior  to  a 
source  submitting  an  ajiplication  for  a 
N.SR  precon.struction  permit.  The  i.ssued 
Emergency  Older  is  an  interim 
authorization  for  the  emissions  of  air 
contaminants  that  are  associated  with 
the  construction  or  modification  of  any 
source  or  facility  in  response  to  a 
catastrophe,  as  defined  in  80  TAC 
85.801.  Under  the  Emergency  Oiders 
Program,  an  owner  or  ojierator  can 
ap])ly  for  an  Emergency  Order  that 
would  “authorize  immediate  action  for 
the  addition,  rejilacement,  or  repair  of 
facilities  or  control  eejuipment,  or  the 
rejiair  or  replacement  of  roads,  bridges, 
or  other  infrastructure,  and  authorizing 
associated  emissions  of  air 
contaminants.’’  .See  80  TAC  85.801. 


I  lu!  roquironionts  for  Major  NSR  arc 
;n  1  illo  1.  Farts  C  and  D  of  the  CAA  and 

;n40Cn<51A(h.and51.lB«and.Vl^^ 
to  the  construction  and  modification  of 
major  stationary  sources.  The  Major 
NSR  requirements  apply  to  projects  that 
umild  he  new  major  stationarv  sources 
^'lul  projects  that  would  he  major 
■nodifications  under  the  requirements 
or  1  revention  of  Significant 
Doterioration  {I\SD)  under  40  CFR 
51.100  and  tlie  nujuirements  for 
Nonattainment  Area  New  Source 
Review  (NNSR)  under  40  CFR  51.lo.'5. 

he  recjiiirements  for  Major  NSR 
ajqny  to  the  txmstruction  or 
modification  of  .stationary  sources 
whicli  emit,  or  have  tlie  potential  to 

omit  a  reonlated  NSR  pollutant  at 
greater  than  100  tons  ,)er  year  for  mo.st 

stationary  sources.  See  cAa  §;i02(i).^ 
Major  NSR  i.s  reejuired  under  two 
programs  as  described  below; 

Pw  vent  i  on  of  Sign  i  fi  ca  n  t 

toi  1  SD  are  under  the  CAA  Title  1  Fart 
and  under  40  fiFR  .'ll. ion.  jysD 
applies  to  the  construction  and 
niodification  of  major  stationary  sources 
nr  the  eim.ssions  of  any  imlhitant  for 
winch  the  region  (or  portion  thereoH  is 
designated  attainment  or  nncla.s.sifiahle. 
See  C,AA  at  101  and  40  CFR 
51.100(a)(7)(i).  Reejuirements  of  the  FSD 
ornntting  Frogram  include  the 
tollowing: 

•  d’he  FSD  permit  must  he  issued 

and  set  forth  enn.ssion  limitations  which 
c.onform  to  the  CAA.  CAA  lO.-, (a)(1) 

end  40  CFR  .->1.1 00(a)(7).  ' 

•  The  projio.sed  permit  has  been 

sidijcict  to  review  in  accordance  with 
CAA  nuiuirements  and  the  regulations  , 

1  oimdgated  uncler  CAA.  and  the  permit  , 
lias  been  suhjetit  to  public  hearing  and 
opportunity  for  interested  jjersons  to 

Tn  rni  ^  «nd  ! 

40  Cl- R  51.100(a)(7)  &  (q). 

•  I  lio  emi.ssions  from  the  ‘ 

oonstriiction  or  ojmration  of  the  source 

wi  not  cause,  or  contribute  to,  air 
Follution  in  excess  of  the  following;  (l )  ^ 

Maxinuim  allowable  in(;rea.se  or  ^ 

maximuin  allowable  (;om;entration  for  c: 

any  jiolhitant  m  any  area  in  whi(;h  FSD  ij 
applm.s;  (2)  National  Ambient  Air 
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-In  UMlnin  noniilliiimiUMil  iiro.is.  llioCAA 
.sixxnlins  l.nvor  lino.sl,„k|,s  u|„.n  Ihn.InKr.H-  nl 
"on.ill.iiniiKMil.  .S(!(!  CAA  ;il  «?t}lH2((  ]  (d)  ■mil’lfll- 

jj'  IJf/l'll'll''.’!-  in  ..  I’.SO  uiulor  11,0  CAA 
S  1'>.)(1).  .1  n,ii|or  ,sl;iti{„ii,i  v  soiiroo  i.s  oiliior  1(10  |„ns 
l-r  yoar  o.;  it  ,|,o  souroo  l,olon«s  U,  a  oa  „ 
InnUlaul  ,,,  |i,o  cloliniti,,,,.  olhorwiso  .1  is  1) 
.mils  or  ha.s  11,0  |,oto„lial  lo  omit  2.>0  to„,s 
.\«Mi  oi  moi-o.  .Soo  40  CTK. 5 1.100(1, )(i).  ' 


Quality  Standard:  and  (;i)  Any  other 
apidmahle  emission  standard' or 
(.  Ft:rformam;e  under  the  Act 

id  CAA  ^  Ki.-ilalCl)  and  40  CFR  .51.loo((  ) 

ly  •  i  he  .sour(;e  i.s  subject  to  best 
[,f  available  (;ontrol  tec.hnology  and  the 
Fermitted  emi.ssions  repre.sent  that 
lat  <Jg.v.  CAA  §  l(i.'5(a)(4)  and 

;s  51.10n(,). 

•  I  he  re(|uirements  for  protec.tion  of 
r-l.i.s.s  I  areas  have  been  met  by  the 
sour(;e  CAA  §  l{i.->(a)(.'->)  and  40  CFR 
51.1(i(>(p). 

•  I  here  ha.s  been  an  analysis  of  the 

l‘l‘ie?em  If-'  FJ'oitx^ed  to  o(;(;ur  as 

lh(.  K.sult  of  growth  as.sof.iated  with  the 
s()un;e  CAA  §  105(a)(0)  and  40  CFR 
51.100(o). 

•  Monitoring  ha.s  been  comhu.ted,  as 
neces.sary.  to  determine  the  effe(;t  which 
emi.ssions  from  any  such  fa(;ilitv  may 
have,  or  I.s  having,  on  air  quality  in  any 
aiea  which  may  he  affected  by  ' 
mni.ssions  from  such  .sour(;e.  C’AA 

f?  1«5(a)(7)  and  40  CFR  51.l00(m). 

•  Specific;  recpiireinents  aj)plii;ahle  to 
■souic.e  projiosed  to  he  lo(;ated  in  Class 
01  areas  have  been  met  by  the  .sonr(;e. 
CAA  ^  105(a)(8). 

«  /fev/eiv 

(.\i\SJij  I  he  requirements  for  NNSR  arc* 

40  rrJ  !>'Hl  under 

40  (d-R.->l. 10.-,.  NNSR  applies  to  the 

(  onstruc.tion  and  modific.ation  of  major 
stationary  .sour(;e.s  for  the  emi.ssions  of 
any  pollutant  for  whic.h  the  region  (or 
portion  thereon  is  dcfsignated 
nonattainment.  See  CAA  at  172(c)(-,) 

and40CFR.->i.io.-,(a)(2)(i).  ' 

Recjuirenients  of  the  NNSR  Frogram 
mc.'lude  the  following; 

•  hmission  increases  must  he  offset 
by  redu(;tion.s  that  are  greater  than  the 
mcrea.se.  (,AA  §  173(a)(1). 

•  The  projiosed  soun;e  i.s  reejuired  to 
omjdy  with  lowest  achievable  emi.ssion 

late.  CAA  ^  173(a)(2). 

•  The  owner  or  ojierator  must 

clnmon.strate  that  all  major  .stationary 

sourcicis  owned  by  .su(;h  jiersoi,  (or  '  , 

ontity)  are  m  (;omj)lian(;e,  or  on  a  j 

scliednle  for  compliance,  with  all  i 

apjih(;ahle  emission  limitations  and  j 

standards  under  the  Act  CAA 
§  173(a)(3).  j 

c*.  determined  that  the  1 

il,!l  mo  ;'fl'Nuately  imjilementing  ( 
u.  Sll  for  the  nonattainment  area  in  , 

wliKili  the  jirojiosed  sonre.-e  i.s  to  he 
(:onstru(;ted  or  modified.  CAA 
§  173(a)(4).  R 

•  An  analysis  of  alternative  sites  !! 

sizes,  jiroduction  jiroc.-e.sses,  and  ’  , 

onvironmental  (.cntrol  tec.hniques  for  c, 

■such  jirojio.sed  .sonn;e  demonstrates  that  hi 
benefits  of  the  jirojio.sed  sourcie  oi 

significantly  outweigh  the 
onvironmental  and  sociial  costs  imjio.sed  M 


CIS  a  result  of  its  location,  con.strucition 
Sl73(a)(.-,). 

The  l\SDand  NNSR  ITogram.s  ea(;h 
loqnire  a  new  major  stationary  sourcie  or 
major  modification  to  obtain  a 
Iirec.-onstriKition  jiermit  jirior  to 
ronmiencing  construc.tion.  For  1\SD  .see 
(.AA  at  §  l(k'5(a)(i)  and  40  CFR 

5?  1_72((;)(.-,)  ami  40  CFR  51.10.->(a)(2)(i)- 
(iii).  A(;(;ordnigly,  a  new  or  iiiodified 
major  .stationary  .sourcie  or  major 
niodifu-ation  may  not  he  (;on.strn(;ted 
witliout  a  Jiermit  that  meets  the 

‘'PPlicHhle  Major 

NSR  Ihcigram. 


2.  What  i.s  EISA’s  evaluation? 

s  <Rs(;u.ssed  in  detail  in  the  TSD  for 

,j^  fins  ac.'tion.  in  the  July  1 7,  2000  SIF 
s^nlimittal  TCEQ  c.haracterizes  its 
,  ()r,l„r.s  I'rcsnin, 

» lni:li  «inli!in|,l,it,!(s)  iin.l  ,, 

oonijireheiisiye  tecihnical  review  ” 

Imvnvor  ....l.vili, standing, I,,,  f,, Cl  ||„„ 

1  .  ^  ‘‘('nnijirehensiye 

roview  for  ;ni  Eniergemiy  Order  i.s  at 
loa.st  as  conijireliensive  as  the  TCEO’s 
review  of  permit  ajijilications,  the 
•mergenew  Orders  fhcigrain  does  not 

Ns'lf  ‘i  iippli(;alile  to 

.  NSR.  Sjiecifically,  the  i.ssuam.e  of 

muM-gemiy  OrchM-s  to  jirojects  that  iire 
suliject  to  Major  NSR  fail  to  meet  the 
7l'!"  ‘»"‘nit.s  of  the  Clean  AirAc;t  and 
h(!  nnjilemeiiting  regulations  as 
fnllows; 

•  7'he  h'inergency  Orders  Program 
does  not  satisfy  the  imblic  participation 
i  f  qnired  jor  NSH  at  the  time  the 
hmergency  Order  is  issued.  Public; 
piirtic;ijiation  recjuirenients  that  are 
jil)jdic;al)lci  to  jirojec.ts  that  are  .snhjec;t  to 
Major  NSR  are  not  met  jiricir  to  the 
issuance  of  the  Eniergenc.y  Order,  which 
'ciiilcl  authorize  the  constrnctioii  of 
suc;h  jirojecTs.  Instead,  the  ajijilic;alile 
pulific  jiartic;ijiation  for  Major  NSR 
Jirojects  will  t.ike  jila(;e  after  the 
is.suanc;e  of  the  Emergency  Order  when 
the  ajiplic;ant  suliniits  their  ajiplication 
f;>r  n  Mi, pi  N.SR  .Ti,,,  I,,,, 

)0  days  following  the  i.ssuanc.e  of  the 
hmergenc;y  Order  to  suhniit  the  jiermit 
aj}jilic;aticin.  See  30  TAC  35.800. 
Meanwhile,  the  ajijilic;ant  i.s  authorized 
liy  fill!  Eniergenc;y  Order  to  begin 
(.■on.struc;tic)n  of  the  Major  NSR  jiroject 
prior  to  Jiermit  ajijilic;ation  snhnii.ssion 
and  Jiermit  i.s.suanc;e.  Consequently,  the 
pulilic  IS  not  afforded  an  ojijiortunity  to 
inview  and  c.oniment  on  the  jirojicised 
Jirojec.-t  (as  required  uncler  the  CAA  and 
mijilomentnig  regulations)  until  after 
oon.struc;tion  ha.s  lieguii;  thus  the  jiuhlic 
lias  not  been  jirovided  meaningful 
ojijiortiinity  to  jiartic;ijiate  prior  to 
oonimencement  of  construction  of  the 
Major  NSR  jircijec;t.  See  40  CFR  .11.101 
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and  .11. !{)()((]).  It  is  important  to  note, 
that  while  we  are  evaluating  the 
lunei'giMjcy  Orders  Program  against  the 
Major  NSK  nHininmients.  the  Minor 
N.SK  Program  also  nupures  ))ul)li(: 
])arti(;ipation  as  |)art  of  the  construction 
|)(!rmitting  process.  * 

•  I’he  Hnunginicv  ()r(l(U's  Pro^nini 
(ioas  not  moat  tha  racjuiraniont  that  o 
\’SI{  parmit  bo  issnod  prior  to  tho 
oonnnoncoinont  of  construction  of  a 
Major  Sonrco.  The  (^AA  contemj)lates  a 
Major  NSR  |)ermit  that  is  i.ssued  as  a 
final  authorization  that  certifies  that  the 
Major  N.SR  permit  meets  all  the 
nujuirements  of  PSD  and  NNSR.  See 
OAA  at  section  l().1(a)  and  173(a)  and  40 
(3’R  .'>l.l(j5(a)(2)(i)  through  (ii),  and 
.'jl.1f)0(a)(7)(i)  through  (v).  In  contrast, 
the  Emergency  Order  is  an  interim 
authorization  for  immediate  action, 
including  construction,  following  a 
catastrophe  and  is  not  a  final  issued 
Major  NSR  permit.  Notwithstanding  the 
fact  that  the  TCliQ  i:onducts  a  review  of 
lunei'gency  Order  ajjplications,  which 
’r01']Q  characteriz(!d  as  hinng  eciuivalent 
to  the  technical  revi(!w  of  a  ])ermit.  as 
di.scus.sed  above,  tin;  technical  nn  iew 
does  not  include  all  nuiuired 
preconstruction  review  elements  and 
lh(!  issiKul  order  is  an  interim 
authorization  and  not  a  final  issued 
Major  N.SR  permit.  The  Emergency 
Orders  Program  does  nupiire  that  a 
sourci!  suhmit  an  application  for  any 
iKJce.ssary  air  permits,  including  Major 
NSR  permits,  within  (it)  days  following 
the  issuance  of  an  Emergency  Order.  .Se(! 
3t)  TAO  3.1.8()().  The.se  permits  are 
nupiinHl  to  he  ap))lied  for  and  issiunl  in 
accordance  with  the  aj)j)licahle  New 
.Source  Review  recpiirements.  However, 
the  New  .Source  Review  ])(;rmitting 
would  occur  following  the 
commencement  of  con.struction  at  the 
sourc(!.  Therefon!,  the  Emergencv 
Orders  Program  does  not  meet  the  CAA 
r(i(|uirement  that  tin;  Major  N.SR  j)ermit 
he  i.ssued  prior  to  a  source  commencing 
construction.  For  P.SD  see  CAA  at 
Sl(>.5(a)(l)  and  40  CFR  51 .1(i(i(a)(7)(iii). 
For  NNSR  see  CAA  §  172(c)(5)  and  40 
CFR  51.1(i.5(a)(2)(i)-(iii). 

Ha.sed  on  our  review  of  the  Emergency 
Orders  Program,  which  includes 
authorizations  of  N.SR  actions,  and 
comparison  with  the  a])])lical)le 
r(!(iuirement.s  for  Major  N.SR,  w(!  are 


•'rlu!  Minor  N.SK  riK|uii(!in(!nts  tor  public: 
piirtic:ipation  aro  toiiiul  at  4(1  OI-'K  .at. Kit.  and 
nccpiirc!  prior  to  construction  or  inoditication  the 
availability  lor  pidilic  inspcHilion  ot  intorination 
roearding  tbec  construction  (including  the  .State's 
analysis  ot  the  etlcccl  on  idr  c|ualilv).  a  :<(l-da\  period 
tor  submittal  ot  public  t:oniinenl.  and  a  notice  by 
prominent  advert isemiait  in  the:  area  attected.  Id’A 
nH:o^ni/c!s  a  stale's  ability  to  tailor  the  si:ope  ot  its 
Minor  NSK  program  as  necessary  to  acbiccve  and 
maintain  Ibc!  NAAQ.S.  .Sen;  77  FK  74140. 


proposing  to  disapprove  the  Program  on 
the  basis  that  it  does  not  meet  all 
applicable  retpiircnnents.  While  we  are 
proposing  di.sapproval  of  the  limergtmcv 
Ordtu's  Prognun,  EPA  would  like  to 
recognize  the  merits  of  Iniving  a  st.ite- 
only  Program  tlnit  tillows  for  :i|)plication 
review  and  order  issuance  to  authorize 
proposed  actions  following  catastrophes 
that  often  necessitate  immiidiiite  action 
by  owners  and  ojierators  to  minimize 
additiomil  downstreiim  impiicts 
rtisulting  from  the  catastrojiln;.  Texas's 
Emergency  (Irdttrs  Prognun  dotts  allow 
for  coordination  between  the  .source  and 
the  TCl-lQ  to  facilitate  expedited  review 
while  maintaining  a  revittw  process,  as 
de.scrihed  in  the  june  17.  2(H)()  .SIP 
suhmittal. 

Other  .State  .md  local  agencitts  operate 
programs  similitr  to  the  Emergency 
Orders  Program  to  itllow  for  the 
authoriziition  of  owners  ;md  ojierators  to 
take  immediate  actions,  including 
con.struction,  following  catastrophes 
that  include  natural  disasters,  such  as 
hurricanes,  floods,  and  eartlupiakes,  <md 
])lant  fires  or  explosions.  In  these  cases, 
the  regulations  containing  the 
provisions  ndated  to  the  progr.im 
opetrated  by  the  .State  or  locttl  tigency  iire 
located  within  the  states’  air  (luality 
permitting  reguhitions.  not  in  the  .SIP, 
and  EPA  may  exerci.se  enforcement 
discretion  on  a  cii.se-hy-case  htisis  to 
evaluate  the  owner  or  ojierators’ 
jirojiosed  actions  in  resjionse  to 
catastrojihe.  For  examjile,  in  2005,  the 
EPA  Region  0  office  utilized 
enforcement  discretion  to  allow 
facilities  imjiacted  hv  Hurricane  Rit.i  to 
take  a])])ro|)riate  immediate  actions  to 
bring  the  sources  httek  uji  to  full 
ojieration  ;md  minimize  additional 
imjiacts  resulting  from  the  catastrojihe. 
In  this  case,  EPA  i.ssued  Administnitive 
Comjiliance  Orders  after  conducting 
case-hy-case  review  of  the  jirojiosed 
actions  at  a  jiiirticular  facility.^ More 
recently,  EPA  has  exercised 
enforcement  di.scretion  in  resjionse  to 
the  imjiacts  caused  by  Hurricane  .Sandv 
in  both  Regions  1  and  2.  Following  this 
natural  di.saster,  EPA  i.ssued  a  No  Action 
Assurance  to  allow  loading  and 
unloading  of  fuel  at  hulk  gasoline  and 
marine  loading  terminals  and  associated 
truck  loading  racks  in  New  York  and 
New  )er.sev  without  the  nujuired  vajior 
recoverv/comhustion  if  the  facility  was 
not  ecjuijijied  with  this  control 


•  Adininislialivi!  Coinplianca  (Irdar  (talad 
.S(!|ili!inb(!i'  2H.  701).')  issued  bv  lb(!  Id'A  K()‘;i()n  (i 
(iuniplianco  Assuraiuio  and  Fidurceinont  Ilivision  to 
(a!or}>ia  I’acilic  lor  Ibo  I’ort  Hudson  lacililv. 

■’  .Administrativo  Coin|)liau(:u  (irdur  dated 
November  17.  200.')  issued  by  the  Id’A  Ke<*iou  (i 
Compliance  Assurance  and  Fnlorcement  Ilivision  to 
the  Municipality  ol Obambers  Couulv. 


equijiment  or  the  ecjiiijiment  had  been 
damaged  by  .Sandy. “  EPA  exerci.sed  its 
enforcement  discretion  by  issuing  a  No 
Action  A.ssurance  to  address  .severe  fuel 
shortages  resulting  from  Hurricane 
.Siindy’s  imjiacts.  In  each  of  the 
examjiles  here,  tind  in  fact  in  anv 
disitster  situation,  El’A  has  acted  very 
(juicklv  to  gather  lacts  and  take 
■ijijirojiriate  action,  so  that  critical 
systems  are  not  imjieded  from  ojieniting 
its  a  result  of  the  catastrojihe. 

While  we  are  jirojiosing  di.sajijiroval 
of  the  Emergency  Orders  Program  on  the 
basis  that  the  Program  does  not  meet  the 
nece.ssarv  federal  reejuirements  for 
ajijiroval  into  the  Texas  .SIP.  this 
jirojiosed  action  will  not  imjiact  how 
the  TCEQ  has  been  ojierating  the 
I’rogram  in  resjion.se  to  cata.strojihes 
since  the  Program’s  original  adojition 
into  the  .State’s  regulations  in  August 
l‘)93.  EPA  will  continue  to  exerci.se 
enforcement  discretion  on  a  case-hy- 
case  basis  for  actions  jirojiosed  liv 
sources  in  Texas  in  resjionse  to 
catastrojihes,  while  the  TCEQ  continues 
to  rely  ujion  the  technical  review 
jirocess  jirovided  by  the  Emergencv 
Orders  Program  to  ensure  that  the 
jirojio.sed  actions  are  consistent  with  the 
ajijilicalile  .State  reejuirements  and  will 
not  interfere  with  the  iittainment  or 
miiintenance  of  national  ambient  air 
(jualitv  standiirds  or  violate  ajijilicalile 
jiortions  of  the  control  strategy. 

HI.  Projiosed  Action 

Under  section  ll()(k)(3)  of  the  Act. 
and  for  the  reasons  stilted  above.  EPA 
jirojio.ses  to  disajijirove  the  following 
revisions  to  the  Texas  SIP. 

•  New  30  TA('  35.1 — Purjiose — 
suhmitted  December  10.  1008. 

•  New  30  TA(]  35.2 — Ajijilicahility — 
suhmitted  December  10.  1008. 

•  New  30  TAC  35.3 — Definitions — 
suhmitted  December  10.  1008. 

•  New  30  TA("  35.11 — Purjiose  and 
Ajijilicahilitv — suhmitted  December  10, 
1008. 

•  New  30  TAC  35.12 — Authority  of 
the  Executive  Director — suhmitted 
December  10.  1008. 

•  New  30  T7\C  35.21 — 7\ction  by  the 
Commission  or  Executive  Director — 
sulimitted  Decemher  10.  1008. 

•  New  30  TAC  35.22 — Term  and 
Renewal  of  Ordens — suhmitted 
Decemher  10,  1008. 

•  New  30  TA(;  35.23 — Effect  of 
Orders — suhmitted  Decemher  10,  1008. 

•  New  30  TAC  35.24 — Ajijilication 
for  Emergency  or  Temjiorarv  Orders — 


'■No  Action  Assuriinco  thitoel  Novuiubcr  2.  2012 
i.ssiKul  by  till!  Fl’A  Assisl.uil  Admiuistnilor  to  tho 
■sliilus  ol  Now  York  aiul  Now  lorsoy.  Aviiilablo  at: 
hlli)://w\\\v.rpa.oov/<riil()rc<!nu<nl/air/(lo(:unwiUs/ 
policics/iuohilo/ntKi-vapom^covorv.pdf. 
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siil)initt(!(l  Doc.ombor  10.  190».  No  action  31 
is  pro])os(Hl  on  snhscK'.tion  (b)  and  sc 

|)aragra])bs  (o)(0)— (7)  wbicli  am  ontsido  m 
tho  scojK!  of  tho  SIP. 

•  Now  30  TAC;  3.''). 2'!— Notion  and  A 

Opportnnitv  for  lloaring— snlnnittod  It 

Docoinbor  10.  lOOH.  No  action  is  .si 

proposed  on  i)aragra])lis  (o)(  1  )—(H)  and  si 

(11  Hi  5)  wliicb  am  ontsido  tho  .sco])o  ol  ri 
tho  SIP.  ,, 

•  Now  30  TAC  35.20— Clontonts  oi  ^ 

lunorgoncy  or  ToiniKirary  Ordor — 
siilnnittod  Docoinbor  10.  lOOH.  A 

•  Now  30 'I’AC  35.27— Hoaring  P 

Koipiirod — snbinittod  Docoinboi  10. 

lt)t)». 

•  Now  30  TAC  35.28—1  loaring 

Roipio.sts — snbinittod  Docoinbor  10.  ^ 

1008.  ,  .  ^ 

•  Now  30  TAC  35.20— Procodiiros  lor 
a  Hoaring— siilnnittod  Docoinbor  10. 

1008.  i 

•  Now  30  TAC  35.30— Application 
p,rtrf;_snbinittod  Docoinbor  10.  1008. 

•  Now  30  TAC  35.801— Pinorgoncy 

Ordors  Bocauso  of  a  Catastropho —  1 

snbinittod  Docoinbor  10.  1008:  rovision  ^ 

snbinittod  Jiilv  17.  2000. 

•  Now  30  'f  AC  35.802— Applications  ^ 

for  an  Einorgoncy  Ordor — siilnnittod 
August  31.  1003  (as  30  1  A(.  110.411). 
rovision  siilnnittod  Docoinbor  10.  1008 

(as  rodosignatod  to  30  I’AC-  35.802); 
rovision  siilnnittod  )iilv  17.  2000. 

•  Now  30  TAC:  35.803— Public 
Notification — siilnnittod  August  31. 

1003  (as  30  TAC  110.412);  and  rovision 
snbinittod  Docoinbor  10.  1008  (as 
rodosignatod  to  30  rAf.  35.803). 

•  Now  30  'I’AC  35.804— Issiianco  ol 
an  Einorgoncy  Ordor — snbinittod 
Docoinbor  10.  1008;  rovision  siilnnittod 
Julv  17.  2000. 

•  Now  30  TAC  35.805— Contonts  ol 
an  Einorgoncv  Ordor— siilnnittod  Aiigu.st 
31.  1003  (as  30  TAC  110.415);  rovision 
snbinittod  Docoinbor  10.  1008  (as 
rodosignatod  to  30  TA(.  35.805); 
rovision  siilnnittod  Julv  17.  2000. 

•  Now  30  TAC  35.800— Roiiiiiminont 
to  Apply  for  a  Porinit  or  Modification— 
siilnnittod  August  31.  1003  (as  30  1  AC 
110.410);  rovision  snbinittod  Docoinbor 
10.  1008  (as  rodosignatod  to  30  TA(' 
35.800). 

•  Now  30  TAC  35.807— Aitirination 
of  an  Einorgoncy  Ordor— siilnnittod 
August  31.  1003  (as  30  TAC  110.414); 
rovision  siilnnittod  Docoinbor  10.  1008 
(as  rodosignatod  to  30  TAC'.  35.807); 
rovision  siilnnittod  julv  17.  2000. 

•  Now  30  'I’AC  35.808— Modification 
of  an  Einorgoncy  Ordor — siilnnittod 
Augu.st  31.  1003  (as  30  TAC  110.417): 
rovision  snbinittod  Doc.oinbor  10.  1008 
(as  rodosignatod  to  30  TACi  35.808); 
rovision  snbinittod  julv  17.  2000. 

•  Now  30  TAC  35.800— Sotting  Aside 
an  Einorgoncy  Ordor— snbinittod  August 


31. 1003  (as  30  TAC  110.418);  rovision 
siilnnittod  Doi;oinbor  10.  1008  (as 
rodosignatod  to  30  I’AC  35.800). 

•  Now  30  TAC  110.1200— 
Applicabilitv — siilnnittod  August  31. 
1003  (as  30  TAC  110.411):  revisions 
snbinittod  Docoinbor  10.  1008;  rovision 
snbinittod  Fobruary  1.  2000  (as 
rodosignatod  to  30  fAf’.  110.1200). 


IV.  Statutory  and  Exei:utive  Ordor 
Reviews 

A.  Evocu/ivo  Ordor  Uoiiidatoty 

Planning  and  liaviow’ 

This  action  is  not  a  “significant 
rogulatorv  action"  under  tho  torins  of 
Executive  Ordor  12800  (.58  FB  51735. 
October  4. 1003)  and  is  thoroforo  not 
subject  to  review  under  the  Executive 
Ordor. 

B.  Paparwork  Badnetion  Act 

This  action  does  not  impose  an 
information  collection  burden  under  tlio 
provisions  of  tlio  Pajiorwork  Reduction 
Act.  44  IJ.S.C^  3501  of  so(p.  bocauso  this 
jirojiosod  SIP  disajiproval  under  section 
1 10  and  subcliaptor  1.  part  D  of  tho 
Clean  Air  Act  will  not  in-and-of  it.solf 
create  any  now  information  collection 
burdons  but  simidy  disapiirovos  certain 
State  roquiromonts  for  inclusion  into  the 
SIP.  Burdon  is  defined  at  5  (d-’R 
1320.3(b). 

C.  Bcgidatorv  Flexibility  Act 


Tho  Regulatory  Flexibility  Act  (RFA) 
gonorally  roipiims  an  agency  to  conduct 
a  rogulatorv  flexibility  analysis  of  any 
rule  subject  to  notice  and  commont 
rulomaliing  roquiromonts  unless  tlio 
agency  c:ortifios  that  tho  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  numbor  of  small  entities. 
Small  entities  include  small  businossos. 
small  not-for-jirofit  ontoriiri.sos.  and 
small  govornmontal  jurisdictions.  For 
purposes  ol  assessing  tho  imjiai.ts  of 
today’s  rule  on  small  entities,  small 
ontitv  is  defined  as:  (1)  A  .small  business 
as  defined  bv  tho  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201;  (2)  a  small  govornmontal 
jurisdiction  that  is  a  govornmont  of  a 
city,  county,  town,  .school  district  or 
special  district  with  a  jioinilation  ol  loss 
than  50.000;  and  (3)  a  small 
organization  that  is  any  not-for-prolit 
enterprise  which  is  indopondontly 
owned  and  oiioratod  and  is  not 
dominant  in  its  bold. 

After  considering  tho  economic 
impacts  of  today’s  proposed  rule  on 
small  entities,  I'certify  that  this  action 
will  not  have  a  signilicant  imjiact  on  a 
substantial  numbor  of  small  entities. 
This  rule  does  not  imiioso  any 
roquiromonts  or  create  inqiacts  on  small 


entities.  This  propo.sed  SIP  disaiijiroval 
umler  section  110  and  subchaptor  1,  part 
D  of  tho  Clean  Air  Act  will  not  in-and- 
of  itself  create  any  now  roquiromonts 
but  sim})lv  disapproves  certain  State 
roipiiromonts  for  inclusion  into  tho  .SIP. 
Accordingly,  it  allords  no  opportunity 
for  EPA  to  i'a.shion  for  small  entities  loss 
hurdonsomo  compliance  or  rojiorting 
roiiuiromonts  or  timotablos  or 
oxom|)tions  trom  all  or  part  of  tho  rule. 

Tho  fact  that  tho  Clean  Air  Act 
proscribes  that  various  consocpionces 
(o.g.,  higher  offset  roipiiromonts)  may  or 
wiTl  flow  from  this  disapiiroval  does  not 
moan  that  EPA  either  can  or  must 
conduct  a  regulatory  flexibility  analysis 
for  this  action.  Theroloro,  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  numbor  of  small 
entities. 

We  continue  to  be  intoro.sted  in  the 
potential  iinjiacts  of  this  ])roposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Befonn  Act 

This  action  contains  no  Federal 
mandates  under  the  provisions  ol  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  1005  (UMRA).  2  U..S.C.  1531- 

1538  “for  .State,  local,  or  tribal 
governments  or  t)ie  private  sector.  EPA 
has  determined  that  the  jiropo.sed 
disapproval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  .SlOO  million  or  more 
to  eillier  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
jirivate  sector.  This  action  jiroposes  to 
disapprove  pre-existing  reipiirements 
under  State  or  local  law.  and  imjioses 
no  new  reipiirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  jirivate  sector, 
result  from  this  action. 

E.  Executive  Order  13132.  Federalism 

Executive  Order  13132.  entitled 
s  “Federalism"  (64  FB  43255.  August  10, 
1000),  reijuires  EPA  to  ileveloji  an 
3  accountable  jirocess  to  ensure 

“meaningful  and  timely  injmt  by  State 
and  local  officials  in  the  develojmient  of 
regulatory  jiolicies  that  have  tederalism 
is  imjilications.”  “Policies  that  have 

federalism  imjilications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  .States,  on  the  relationshij) 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
])ower  and  resjumsibilities  among  the 
various  levels  of  government.” 

This  action  does  not  have  federalism 
imjilications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
ill  relationshij)  between  the  national 
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government  and  tlie  States,  or  on  the 
distril)ution  of  power  and 
resj)onsil)ilities  among  tlie  various 
levels  of  government,  as  sjjecified  in 
Kxecutive  Order  13132.  hecan.se  it 
merely  disapproves  certain  State 
recjuirements  for  inelusion  into  the  SIP 
and  does  not  alter  the  r(ilationshi})  or 
the  distrihution  of  power  and 
n!sj)onsil)ilities  established  in  the  (dean 
Air  Act.  Thus,  Fxeeutive  Order  13132 
does  not  aj)j)ly  to  this  action. 

F.  Execiitivu  Ovdtu'  13175.  Cooidimilion 
With  Indian  Tribal  (lovarnnwnts 

This  action  does  not  have  tribal 
implications,  as  siiecified  in  Executive 
Order  1317.'!  (.'>‘1  Fli  22951.  November  U. 
2()()0),  hecau.se  the  SIP  EPA  is  ])roposing 
to  disapprove  would  not  apply  in  Indian 
country  located  in  the  State,  and  EPA 
notes  that  it  will  not  impo.se  substantial 
direct  costs  on  tribal  governments  or 
jneempt  tribal  law.  Thus,  Executive 
Order  1317.')  does  not  applv  to  this 
action. 

(i'.  Fxacntiva  Ordar  13045.  Protaction  of 
(ihildran  From  Fnvironinanlal  Ihudlli 
disks  and  Safotv  disks 

EPA  interprets  Excuaitive  Order  1304.') 
[02  Fd  19HH5.  Ai)ril  23.  l‘)‘)7)  as 
a|)plying  only  to  those  regulatory 
actions  that  i;oncern  health  or  safety 
risks,  such  that  the  analysis  r(;(inired 
under  section  .'I-.'IOI  of  the  Executive 
Order  has  the  ])ot(;ntial  to  influence  the 
|•egulation.  This  action  is  not  subject  to 
Executive  Order  1304.')  because  it 
iKuamse  it  is  not  an  economically 
significant  regulatory  action  hascal  on 
health  or  safety  risks  subject  to 
Executive  Order  1304.')  (02  Fd  19005. 
April  23.  1907).This  i)roi)osed  .SIP 
disapproval  under  section  110  and 
snhchapter  1.  part  D  of  the  (dean  Air  Act 
will  not  in-and-of  itself  create  any  new 
regulations  but  simply  disapproves 
certain  .Stati;  requirements  for  inclusion 
into  the  .SIP. 

H.  Exacntivo  Order  13211.  Actions  That 
Significantly  Affect  Energy  Sup})lv. 
Distribution,  or  Dse 

ddiis  proposed  rule  is  not  subject  to 
Executive  Order  13211  (00  Fd  20355. 
May  22.  2001 )  because  it  is  not  a 
significant  regnlatorv  action  under 
Executive  Order  12800. 

I.  X’atiomd  Technology  Transfer  and 
Adyanceinent  Act 

.Section  12(d)  of  the  National 
Tindinology  Transfer  and  Advancement 
Act  of  IttO.')  (“NTTAA”).  Public  Law 
104-113,  section  12(d)  (l.'l  U.S.O.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  he 


inconsist(!nt  with  api)licahle  law  or 
otlnnwise  impractical.  Voluntary 
con.sensns  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
hnsine.ss  juactices)  that  are  (hiveloped  or 
ado])ted  by  volnntarv  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  j)rovide  (iongress,  through  ()M15, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicahh; 
volnntarv  consensus  standards. 

The  EPA  Ixilieves  that  this  action  is 
not  subject  to  rcHjnirements  of  .Section 
12(d)  of  NTTAA  because  aj)pIication  of 
those  recjuirements  would  he 
inconsistent  with  the  (dean  Air  Act. 

/.  Execntiye  Order  12090:  Federal 
Actions  To  Address  Enyironnientcd 
Justice  in  Minority  Populations  and 
Low- Income  Populations 

Executive  (Irder  12898  (.').9  Fd  7029 
(Eel).  1(),  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  j)rovision  directs 
federal  agencies,  to  the  greate.st  extent 
])ractical)le  and  j)ermitted  by  law,  to 
make  environmental  ju.stice  ])art  of  their 
mi.ssion  by  identifving  and  addressing, 
as  apj)ropriate,  disj)roporli{)nately  high 
and  adver.se  lunnan  health  or 
environmental  effects  of  their  programs, 
])olicies.  and  activities  on  minority 
pojndations  and  low-income 
populations  in  the  United  .States. 

EPA  lacks  the  discretionary  authority 
to  address  environmental  justice  in  this 
])roposed  action.  In  reviewing  .SIP 
submissions,  EPA’s  role  is  to  approve  or 
disap])rove  state  choices,  based  on  the 
criteria  of  the  (dean  Air  Act. 
Accordingly,  this  action  merely 
proposes  to  disapprove  certain  State 
retjuirements  for  inclusion  into  the  .SIP 
under  section  110  and  snhchapter  I,  part 
D  of  the  (dean  Air  Act  and  will  not  in- 
and-of  it.self  create  any  new 
requirements.  Accordingly,  it  does  not 
provide  EPA  with  the  discretionary 
authority  to  address,  as  a])|)ropriate, 
dis|)roportionate  human  health  or 
environmental  effects,  using  practicable 
and  legally  permi.ssihle  methods,  under 
Executive  Order  12898. 

List  of  Subjects  in  40  (d*’R  Part  .'52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Carl)))!!  monoxide.  Lead,  Nitrogen 
dioxide.  Ozone,  Particulate  matter, 
.Sulfur  oxides.  Volatile  organic 
com})onnds. 

Authority:  42  l)..S.(;.  7401  el  seq. 


Dated;  laniiarv  28.  2013. 

Ron  (airry, 

ItegioiKil  Adininislmlor.  Itegion  li. 

II'K  Doc;.  2()i:!-()24<l(l  Filcicl  2-4-1:);  K:4.')  ain| 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-2012-0913;  FRL-9775-7] 

Partial  Disapproval  of  State 
Implementation  Plan;  Arizona; 

Regional  Haze  Requirements 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Pro])osed  rule. 

SUMMARY:  EPA  is  pro])osing  to 
disa])j)rove  in  part  revisions  to  the 
Arizona  .State  lm])lementation  Plan  (SIP) 
to  implement  the  regional  haze  j)rogram 
addressing  visibility  im])airment  in 
mandatory  (dass  1  areas  covered  by  the 
recjuirements  related  to  the  Crand 
Ciinyon  Visibility  d'rans])ort 
(d)mmi.ssion,  an  optional  program  for 
certain  western  states.  These  .SIP 
revisions  were  submitted  to  address  the 
recjnirements  of  the  (dean  Air  Ac.t  ((d\A 
or  Act)  re(|uiring  states  to  prevent  any 
future  and  remedy  any  existing 
impairment  of  visibility  in  mandatory 
(dass  1  areas  caused  by  man-made 
pollution.  We  are  taking  comments  on 
this  ])roposal  and  plan  to  follow  with  a 
final  action. 

DATES:  Any  comments  must  he  received 
on  or  before  Mandi  7,  2913. 

ADDRESSES:  .Submit  comments, 
identified  by  docket  number  EPA-R99- 
()AR-2()12-0913,  by  one  of  the 
following  methods: 

1.  Fedend  edulemaking  Ported: 
www.regnlations.goy.  Follow  the  on-line 
instructions. 

2.  Email:  steckel.andrew@ep(t.goy. 

3.  Mad  or  deliyer:  Andrew  .Steckel 
(Air-4).  IJ..S.  Environmental  Protection 
Agency  Region  IX.  75  Hawthorne  .Street, 
.San  Franci.sco,  CA  9410.')-3901. 

Instructions:  All  comments  will  be 
included  in  the  jnihlic  docket  without 
change  and  may  he  made  available 
online  at  www.regalatioiis.goy, 
including  any  personal  information 
])rovided,  iinle.ss  the  comment  includes 
Confidential  Business  information  ((dll) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  Information  that 
yon  consider  (dll  or  otherwise  protected 
should  he  clearly  identifietl  as  such  and 
should  not  he  .submitted  through 
WWW. regaled  ions. goy  or  email. 
www.regalations.gew  is  an  “anonymous 
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access”  system,  and  FPA  will  not  know 
yonr  identity  or  contact  information 
unl(!ss  yon  provide  it  in  the  l)oily  of 
yonr  comment.  If  you  send  email 
directly  to  FPA,  your  email  address  will 
he  automatically  captured  and  included 
as  part  of  the  ]nd)lic  comment.  If  FPA 
cannot  read  vonr  coimiKMit  diu;  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  FPA  mav  not  he 
able  to  consider  yonr  comment. 

/lorke/:  (lenerally,  documents  in  the 
docket  for  this  action  are  available 
electronically  at  www.raguldtions.gov 
and  in  hard  copy  at  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco. 
(California.  While  all  documents  in  the 
docket  are  listed  at 

WWW. regulations. gov,  some  information 
may  he  ])uhlicly  available  only  at  the 
hard  copy  location  (e.g.,  copyrighted 
material,  large  maps),  and  some  may  not 
he  publicly  available  in  either  location 
(e.g..  (CBl).  To  ins])ec:t  the  hard  copy 
materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel,  EPA  Region  IX,  (41. 5) 
947-411.'). 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  “we,”  “us” 
and  “onr”  refer  to  EPA. 
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I,  Overview  of  Propo.sed  Action 

The  Arizona  Dcipartment  of 

Environmental  Quality  (ADEQ)  is  the 
state  agency  in  Arizona  r(!S])onsihle  for 
air  ipiality  planning.  ADEQ  snhmitted  a 
.SIP  revision  on  Decemlmr  24,  2008 
(which  consisted  of  materials  previously 
submitted  on  December  23,  2003  and 
December  30,  2004)  to  address  the 
regional  haze  regulations  at  40  CFR 
.'51.309  regarding  visibility  impairment 
in  mandatory  Class  1  areas  covered  by 
the  Crand  (Canyon  Visibility  Transport 
(Commission  (C(CVTC)  Report.  In  this 
action,  pursuant  to  (CAA  .Section  110, 
EPA  is  ])roposing  to  di.sapprove  in  jiart 
this  regional  haze  .SIP  snlimittal  because 
it  does  not  meet  the  reejuirements  of  40 
CFR  .'51,309.  'fins  jiroposed  action  is  a 
partial  di.sapproval  because  EPA 
jirevionsly  a])])roved  certain  burning 
and  smoke  management  rules  that  were 
])art  of  the  2008  SIP  submittal. 

II.  Background 

A.  Wluit  is  regional  haze? 

Regional  haze  is  visibility  impairment 
that  is  ])rodnced  by  a  multitude  of 
sources  and  activities  that  are  located 
across  a  broad  geographic  area  and  emit 
fine  jiarticulates  (e.g,,  sulfates,  nitrates, 
organic  carbon  (0(C),  elemental  carbon 
(E("),  and  soil  dust),  and  their  precursors 
(e.g,,  snlfnr  dioxide  (.SO2).  nitrogen 
oxides  (NOx),  and  in  some  ca.ses, 
ammonia  (NH^)  and  volatile  organic 
com|)onnds  (V(XC)).  Fine  j)article 
precursors  react  in  the  atmosphere  to 
form  j)articnlate  matter  (PM),  which 
impairs  visibility  by  scattering  and 
absorbing  light.  Visihilitv  impairment 
reduces  the  clarity,  color,  and  visible 
distance  that  one  can  see.  PM  can  akso 
cause  serious  health  effects  and 
mortality  in  humans  and  contributes  to 
environmental  effects  such  as  acid 
deposition  and  eutrophication. 

Data  from  the  existing  visibility 
monitoring  network,  the  “Interagency 
Monitoring  of  Protected  V^isnal 
Environments”  (IMPROVE)  monitoring 
network,  show  that  visibility 
impairment  caused  by  air  pollution 
occurs  virtually  all  the  time  at  most 
national  parks  (NPs)  and  wilderne.ss 
areas  (WAs).  The  average  visual  range  ' 


'  Visual  ran^u  is  the  ^roalo.sl  (listaiu:u.  in 
kilumctws  or  miles,  at  which  a  dark  ol)j(!cl  can  he 
view(!d  against  the  sky. 


in  many  Olass  I  areas  (i.e.,  NPs  and 
memorial  parks,  WAs,  and  international 
jiarks  meeting  certain  size  criteria)  in 
the  western  United  .States  is  1()()-1.'5() 
kilometers,  or  about  one-half  to  two- 
thirds  of  the  visual  range  that  would 
exist  without  anthropogenic  air 
pollution.  In  most  of  the  eastern  (dass 
I  areas  of  the  Unitrul  .States,  the  average 
visual  range  is  less  than  30  kilometers, 
or  about  one-fifth  of  the  visual  range 
that  would  exist  under  estimated 
natural  conditions.  (54  FR  3.'571.'5  ()nlv  1, 
1999), 

11.  Clean  Air  Act,  Visihilitv  hnpairinent, 
and  Regional  Haze 

In  .section  1()9A  of  the  1977 
Amendments  to  the  CAA.  Congress 
created  a  program  for  j)rotecting 
visibility  in  the  nation’s  national  parks 
and  wilderness  areas.  This  .section  of  the 
CAA  e.stahlishes  as  a  national  goal  the 
“prevention  of  any  future,  and  the 
remedying  of  any  exi.sting,  impairment 
of  visibility  in  mandatory  Class  1 
Federal  areas  ^  which  impairment 
results  from  manmade  air  pollution,” 
EPA  promulgated  regulations  on 
Decenih(!r  2,  1989.  to  address  visihilitv 
im])airment  in  Cla.ss  1  anxis  that  is 
“reasonably  attributable”  to  a  single 
.source  or  small  group  of  .sources,  i.e,, 
“reasonably  attributable  visibility 
impairment.”  4.'5  FR  80084  (Decemh(!r  2, 
1980).  rhe.se  regulations  at  40  ('.FR 
.'51.300-307  rej)resented  the  first  |)hase 
in  addressing  visibility  impairment. 

EPA  deferred  action  on  regional  haze 
that  emanates  from  a  variety  of  sources 
until  monitoring,  modeling  and 
scientific  knowledge  about  the 
relationships  between  pollutants  and 
visibility  impairment  were  improved. 

As  part  of  the  1990  Amendments  to 
the  CAA.  (]ongre.ss  added  section  lOOB 
to  focus  attention  on  regional  haze 
issues.  EPA  jMomulgated  a  rule  to 
address  regional  haze  on  Julv  1,  1999. 

04  FR  3.'5714  (July  1,  1999)  codified  at 


-  Ariuis  ilosignatod  as  iiiandatorv  (lass  I  Federal 
areas  consist  ot  national  parks  exceeding  (iOOO 
acres,  wilderness  arcias  and  national  iniMnorial  parks 
(ixceeding  .3()()()  acres,  and  all  international  parks 
tliat  were  in  exislenc:e  on  August  7.  1977.  42  II..S.C. 
7472(a).  In  accordance!  with  section  HiOA  ol  tlu! 
CAA.  Il’A.  in  consultation  with  the  l)(!partni(!nt  of 
Interior,  proinulgateid  a  list  of  l.Ki  ar(!as  where! 
visibility  is  ielentifieul  <is  <in  iin|>e)rt<int  value!.  44  FR 
()!U22  (i\e>ve!inl)e!r  ;i().  i<l79).  The!  e!\le!nl  eef  a 
inauelateery  (liiss  I  aresi  ine:luele!s  suhse!e|ue!nt  e:hiU)ge!s 
in  he)uuelarie!s.  siee:h  as  peerk  e!xpimsie)ns.  42  U..S.C. 
7472(i»).  Altheiugh  states  einel  trihe!s  may  ele!.signiite! 
as  (lii.ss  I  aelditieenal  arexis  whieli  the!v  e:e)nsiele!r  tee 
have  visihilitv  as  an  iinpeirtant  value,  the 
re!epnre!ine!nts  eif  the  visibility  preignun  se!t  feerth  in 
seuitiem  lliOA  e)f  the  CAA  eipply  eudv  tei  "inandateirv 
Class  I  Fe!ele!nil  are!as."  Fae;h  niiinelateery  (la.ss  1 
Fe!ele!ral  arexi  is  the  re!spe)nsihilitv  eif  a  “Fe!ele!ral  l.anel 
Manage!r."  42  IL.S.C.  7()02(i).  Wlien  we!  use  the  te!rm 
"(lass  I  area"  in  this  ae:tie)n.  we!  inexni  a  "maneliiteery 
Class  I  Fexleral  area." 
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40  CFK  part  .'ll.  subpart  P  (Regional 
Haze  Rule).  FI’A's  Regional  Haze  Rule 
provides  two  paths  to  address  regional 
liaze.  One  is  through  40  CFR  .'11.308. 
which  recpunis  states  to  submit  a  Sll’ 
that  establishes  reasonable  progress 
goals  and  a  long-term  strategy  lor 
achieving  thosi;  goals.  During  the  first 
implementation  jaaiod  for  the  Regional 
Haze  I’rogram  (through  2018).  states 
mu.st  also  imj)ose  best  available  retrofit 
technology  (“HART”)  on  “HART-eligihle 
.sources."  ‘  or  adopt  alternative 
measures  that  can  he  shown  to  achieve 
greater  niasonable  progress  than  source- 
specific  BART  controls.  The  other  path 
for  addre.ssing  regional  haze  is  through 
40  CFR  31.309.  which  is  an  ojjtion  for 
certain  western  states  as  descrihcid 
below.  In  this  notice,  the  regional  haze 
Higulations  at  40  (TR  31.309  will  he 
referred  to  as  "the  309  regulations." 

C.  Ctiand  Cdiivon  Visibility  Tninspoii 
(ionunission  and  thr  Uagioncd  lia/.d 
lidguldtions 

I’ursuant  to  Section  1(i9H(c)(l)  and 
Section  1(i9B(e)  of  the  C;AA.  FPA 
established  the  C(A'T(^  on  November 
12,  1991.^  The  purpose  of  the  CCVTC 
was  to  asse.ss  information  about  the 
adverse  impacts  on  visibility  in  and 
around  the  10  Class  1  areas  on  the 
(Colorado  Idateau  "'  region  and  to  ])rovide 
l)olicy  recommendations  to  Fl’A  to 
address  such  im])acts.  The  nine  states 
that  are  part  of  the  (irand  Canvon 
Visibility  Transport  Region  are  Arizona. 
(California.  (Colorado.  Idaho.  Nevada. 
New  Mexico.  (Jnigon.  Utah,  and 
Wyoming. 

Tlu!  (CAA  called  for  the  (C(CYT(C  to 
evaluate  visibility  research  as  well  as 
other  available  information  "pertaining 
to  adverse  im])acts  on  visihilitv  from 
j)otential  or  projected  growth  in 
emissions  from  sources  located  in  the 
region.”  The  (C(CVTC  was  nupured  to 
issue  a  report  to  EPA  recommending 
what  measures,  if  any.  .should  he  taken 
to  protect  visibility.  In  )une  1998.  the 


‘ I’ursuanI  to  40  ()F-'K  .■)l.;t01.  ■■8,\RT-(!li‘;il)li! 
soiiroc!"  moans  a  s()un:i!  in  oin;  ot  2(i  (;at(!”orii!s. 
which  was  not  in  operation  prior  to  August  7.  It)(i2. 
and  was  in  oxistmua)  on  .Aiionst  7.  1077.  and  lias 
the  |H)tcntial  to  omit  2.at)  tons  por  voar  or  mori!  of 
anv  air  pollutant. 

'S(H!  ,"»l)  I'K  .'>7,522.  NovomlHir  12.  lOill. 

'llio  (k)lorado  I’latoau  is  a  hi};h.  soini-arid 
tahloland  in  sonthoast  Utah,  nortliorn  Arizona, 
northwo.st  Now  Mexico,  and  western  (Colorado,  'rhe 
It)  mandatory  Class  I  areas  are  as  follows:  (irand 
Canvon  National  Park.  Mount  Haldy  Wilderness. 
Petrified  Pore.st  National  Park.  .Sycamore  Canyon 
Wilderness.  Black  Canvon  of  the  Cunnison  National 
Park  WilderniHis.  Flat  Tops  Wilderness.  Maroon 
Bells  Wilderness.  Mesa  X'erde  National  Park. 
Weminuche  Wilderness.  West  Flk  Wilderness.  .San 
Pirdro  Parks  Wilderness.  .Arches  .National  Park. 
Brvc:e  Canyon  National  Park.  Canyonlands  National 
Park.  Ca|>ital  Reef  .National  Park,  and  Zion  National 
Park. 


C(CVT(C  i.ssticd  it.s  policy 
rocomiiKiiidittions  to  EPA.“  Thu  (XCV'IXC 
dotorminod  that  all  transport  region 
stat(!s  cotild  |)ot(!ntially  itnpact  the  18 
(Class  1  areas  on  the  (Colonido  Plateiiti. 

'file  (C(CVT(C  recotntnendiitions  inchided: 
Strategies  for  addressing  smoke 
emi.ssions  frotn  wildliind  fires  and 
agrictthttral  htirning;  jirovisions  to 
prevent  pollntion  hv  entxiitniging 
rtuunvahle  energy  develo|)ment;  and 
provisions  to  inamige  clean  air 
corridors,  mobile  sotirces.  and  wind¬ 
blown  dttst.  atnong  other 
recommendations. 

I’lie  (C(CVT(C’s  ret;omtnendations  wtne 
incorporated  into  EPA’s  Regional  Hazt; 
Rule  at  40  CFR  31.309.  The  309 
regitlations  provided  states  in  the  Crand 
Canyon  Visibility  Transport  Region  an 
alternative  method  of  achieving 
reasonahlt!  progress  for  Class  1  fintas  thiit 
were  covered  by  the  C(CVT(C’s  analv.sis.^ 
States  electing  to  snhmit  regional  haze 
SlPs  under  the  309  regulations  (309 
SIPs)  may  have  other  (Cla.ss  1  areas  that 
are  not  on  the  (Colorado  Plateau.  Such 
states  must  either  address  these 
additional  Cla.ss  I  areas  through  tlu;  309 
SIP  pursuant  to  40  (CFR  31.309(g),  or 
submit  a  regional  haze  SIP  under  40 
(CFR  31.308. 

The  1999  Regional  Haze  Rule  at  40 
(CFR  31.309(f)  recpiired  the  submittal  of 
an  Annex  who.se  purjio.se  was  to 
jirovide  th(!  specific  details  needixl  to 
translate  the  C(CVT(C’s  gcmeral 
recommendations  for  stationary  .source 
sulfur  dioxide  (S()2)  reductions  into  an 
enforceable  regnlatorv  jirogram.  The 
CfCV'IXC’s  recommendations  for 
stationary  sources  included  a  declining 
SOi  emissions  f:a])  and  an  enforceable 
market  trading  program  that  would 
s(!rve  as  a  "hack.stoj)”  if  volnntarv 
measures  did  not  result  in  meeting  the 
SOt  emissions  cap.  The  Western 
Regional  Air  Partnership  (WRAP),  a 
regional  planning  body  formed  to 
implement  the  CCVTC 
recommendations,  submitted  the  Annex 
and  EPA  ajijiroved  the  Annex  on  )nne 
3.  2003  as  40  CFR  31.309(h)  (“the 
Annex  Rule”). 


''.S(!(!  Uniiul  (^cinynn  Visibility  Tninsi)()rl 
Uommission.  "R(H:()mm(!n(l:iti()ns  for  Improving 
W(!sl()rn  Visliis."  Roporl  of  llu;  Uiiind  Unnvon 
Visil)ilily  I'liinsporl  Commission  to  tlu;  Unilod 
.Sliilos  I'invironmontid  Protoclion  Aj'oncv.  Iimi!  11). 

(li(!r(!inafl(!r  roforrod  to  as  tin;  "flCVl'C 
R(!porl"). 

'  A  .SIP  that  is  aiijirovod  l)y  liPA  as  moolina  all 
of  tho  r(!(|uin!monls  of  .soction  30!)  is  "docmiod  to 
{:om|)ly  with  tho  rociuiromonts  for  roasonablo 
progross  with  r(!S])<!(:t  to  lh(!  10  Class  I  areas  Ion  tho 
Colorado  Plaloaul  for  tho  |)oriod  from  a|)proval  of 
tho  plan  through  20ia."  40  CFR  .51.30!)(a). 


D.  LogdI  Chdlldngd  dmi  Havision  of  309 
lidgiddtions 

In  2003,  the  D.(C.  (Circtiit  (Conrt  granted 
a  jfetition  for  ntview  challenging  EPA's 
revision  to  section  309  of  the  regional 
haze  rule  incorporating  the 
recommendiitions  in  the  Annex.  The 
conrt  concluded  that  EPA  had 
established  too  high  a  hiir  in 
estiihlishing  the  jiarameters  for  the  SOi 
stationary  .source  inograin.  (Jentarfor 
Enorgv  Ir  Econoinic  Dovolopmont  v. 

EPA,  398  F.3d  833  (D.C.  Cir.  2003).  In 
response  to  this  ruling,  EPA  revised  40 
CFR  31.309  on  October  13.  2008, 
making  a  ntnnher  of  substantive 
changes.  The  regulations  recpiired,  for 
those  states  electing  to  submit  309  SIPs, 
that  309  SIPs  he  submitted  hv  December 
17.  2007.  See  71  FR  80812. 

E.  State  Sdhniittdls  and  Previous  EPA 
Actions 

Since  four  of  its  twelve  Cla.ss  1  areas 
are  on  the  Colorado  Plateau,  Arizona 
had  the  option  of  submitting  a  regional 
haze  SIP  under  s(!ction  309  of  the 
Regional  Haze  Rule.  When  these 
regulations  wine  first  jnomnlgated  in 
1999.  309  SIP  submissions  were  due  no 
later  than  December  31, 2003. 
Accordingly,  7\DEQ  suhinitted  to  EPA 
on  Decemlier  23,  2003.  a  309  SIP  for 
Arizona’s  four  Class  I  Areas  on  the 
Colorado  Plateau."  On  December  31. 
2004.  ADEQ  submitted  a  revision  to  its 
309  SIP,  consisting  of  rules  on 
emissions  trading  and  smoke 
management,  and  a  correction  to  the 
State’s  regional  haze  statutes 

Following  the  court’s  2003  ruling  in 
Center  for  Energy  fr  Econoinic 
Development  v.  EPA  and  EPA’s 
suhsequent  October  2008  ifromnlgation 
of  revised  309  regulations,  ADEQ  sent  a 
letter  to  EPA  dated  December  24,  2008, 
resubmitting  the  309  SIPs  that  were 
previously  submitted  on  December  31, 
2003  and'Dec:emher  31,  2004.  ADEQ 
acknowledged,  however,  that  it  had  not 
submitted  a  SIP  revision  to  address  the 
refpiirements  of  309(d)(4)  related  to 
.stationary  .sources  and  309(g)  which 
governs  reasonable  ])rogre.ss 
re(]nirement.s  for  Class  1  areas  outside  of 
the  Colorado  Plateau." 

The  stationary  source  jirovisions  in  40 
(;FR  31.309(d)(4)  are  a  central  and 
fundamental  ])art  of  the  CCV'I’C’s 
recommendations  and  of  the  309 


“ADFQ.ilso  siihmittnd  provisinn.s  In  address  Ihn 
reaulatinns  that  pnrtain  In  reasonably  attrihulahio 
visihilily  impairmonl  ("RAVI")  al  40  (IK  .51 .302. 
;U):i.  304.  30,5.  30().  ami  307.  Allhnugh  thoso  RAVI 
|)rnvisinns  wiire  snhmilUul  ainnj;  with  .Arizona’s  30!) 
R(!<>innal  llazn  .SIP.  liPA  is  nnlv  prn|)nsinf’  aniinn  on 
Arizona's  30!)  Rogional  Hazo  .SIP  al  this  limn. 

■'l.oltor  from  .Stoplmn  A.  (Iwons.  AUFQ.  In  Wayno 
Nastri,  FPA  (Docomhor  24.  2003). 
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regional  haze  program.  Ot  particular 
importance.  40  CFR  .'jl.3()0((l)(4)(i) 
nuiuires  nuluctions  in  stationary  .source 
emissions  of  SOt  sufficient  to  ensure 
gr(;ater  rea.sonable  jjrogress  than  would 
1)(!  achieved  by  api)lication  of  HART 
under  40  (IFR  .'ll  .308(e)(2).  In  addition, 
40(;FR  .'jl.300(d)(4)(vii)  recpunis 
imjjlementation  ofanv  necessary  long¬ 
term  strategies  and  HART  recjuinmients 
for  stationary  .source  PM  and  NOx 
emissions. 

Pursuant  to  40  ('.FR  .'ll  .300(a).  each 
state  electing  to  suhndt  a  300  SIP  must 
also  address  reasonable  progress 
recpdrements  for  Class  1  areas  that  are 
outside  of  the  (Colorado  Plateau,  hut  are 
within  the  .state  or  affected  by  emissions 
from  the  state.  These  areas  mav  he 
addressed  either  under  40  CFR  .'SI. 308 
or  under  40  CFR  51.300(g).  Arizona 
ultimately  chose  to  address  these  other 
areas  in  a  SIP  submittal  under  40  CFR 
51.308. 

F\)r  the  purposes  of  this  Federal 
Register  notice,  the  Arizona  regional 
haze  SIP  submitted  by  ADEQ  on 
December  24.  2008  (which  included  the 
regional  haze  SlPs  that  were  jireviously 
submitted  on  December  23.  2003  and 
December  30,  2004)  will  he  referred  to 
as  “Arizona’s  300  Regional  Haze  SIP.” 

EPA  made  a  finding  on  January  15, 
2000.  that  37  states,  including  Arizona, 
had  failed  to  make  all  or  part  of  the 
recpured  SIP  submissions  to  address 
regional  haze.  See  74  FR  2302. 
Specifically,  EPA  found  that  Arizona 
failed  to  submit  the  plan  elements 
recjuired  by  40  CFR  51.300(d)(4)  and  (g). 
EPA  .sent  a  letter  to  ADEQ  on  januarv 
14.  2000,  notifying  the  .state  of  this 
failure  to  submit  a  complete  SIP.  ADEQ 
suhsetiuently  decided  to  submit  a  SIP  to 
address  the  regional  haze  requirements 
in  40  CFR  51.308.  Arizona’s  308  SIP  is 
not  the  subject  of  this  ])roposed  action." 

F.  EPA’s  Approval  of  Burning  and 
Smoke  Management  Bides 

As  j)art  of  ADEQ's  December  30,  2004 
300  SIP  submittal.  ADEQ  submitted 
rules  jiertaining  to  fire,  ojDen  and 
j)re.scribed  burning,  and  smoke 
management.  In  addition  to  its  own 
rules,  ADEQ  submitted  rules  from  three 
other  local  agenci(!s:  the  Maricopa 
(tounty  Environmental  Services 
Depariment  (MCESD),"  the  Pima 
Countv  De]iartment  of  Environmental 


‘•M'l’A  roconlly  look  final  aolion  to  approvi;  in 
part  and  disapprove  in  part  a  portion  of  Arizona's 
;tim  .SIP.  77  I'R  72.'>I2  (OocoiiiIkm-  .f.  21)12).  KPA  has 
also  proposed  to  approve  in  part  and  disapprora;  in 
part  the  remainder  of  Arizona's  21)8  .SIP.  77  FK 
7.')7I)4  (Dijceinher  21. 2012). 

"  The  Maricopa  Cionnty  Fnvironnumlnl  .Sej  vices 
Di^partnient  is  currently  known  as  the  Maricopa 
(ionnty  Air  Quality  Diiiiarlmenl. 


Quality  (PfdlEQ),  and  the  Pinal  (kninty 
Air  Quality'  Control  District 
(PCAQCD).'^  ADEQ  indicated  that  the.se 
rules  were  suhmilted  to  meet  the 
re(|uirements  of  Arizona’s  Enhantied 
Smoke  Management  Plan.  These  rules 
control  PM  emissions  which  may 
contribute  to  visibility  impairment. 
Although  the  luirning  rules  were 
submitted  as  part  of  tlie  30!)  SIP,  EPA 
determined  that  these  rules  were 
sejiarahle  from  the  remaintler  of  the  30!) 
SIP  submittals."*  Accordingly.  EPA 
reviewed  the.se  burning  rules  to 
determine  if  the  rules  met  the  general 
criteria  for  a))])roval  into  the  SIP  under 
CAA  Section  lit)  and  40  CFR  Part  51. 
EPA  did  not  review  the  rules  for 
j)ur]K)ses  of  meeting  any  of  the 
re(]uirement.s  of  the  30!)  regulations.  On 
May  10,  2000  (71  FR  28270).  EPA 
ajiproved  the  rules  from  ADEQ.  PCDEQ, 
and  PCAQCD,  and  on  May  8.  2007  (72 
FR  25!)73),  EPA  ajijiroved  the  rules  from 
MCESD.  The  effect  ofthe.se  final  actions 
taken  in  2000  and  2007  is  that  EPA  has 
approved  ])art  of  Arizona’s  30!)  regional 
haze  SIP  submittals,  hut  has  not  taken 
action  on  the  remainder  of  those 
submittals.  '■* 

Ill.  The  Slate’s  Submittal 

A.  What  is  the  purpose  of  the  state's 
submittal? 

While  states  are  retjuired  to  submit 
SlPs  to  assure  reasomible  |)rogre.ss 
toward  meeting  the  national  gtial  of 
preventing  any  future  and  remedying 
any  existing  impairment  of  visibility  in 
Class  1  areas  which  impairment  results 
from  man-maile  ])ollution.  the 
regulations  at  40  (d‘’R  51.30!)  are 
optional  for  certain  western  states. 
ADEQ  elected  to  submit  a  SIP  pursuant 
to  40  CFR  51.30!),  which  addre.ss 
regional  haze  visibility  impairment  in 
the  10  Class  1  areas  on  the  Colorado 
Plateau. 


'^AOFQ.  MCFkSO.  FCOFQ.  and  PCAQCD  njoulatc 
main'  sources  of  air  pollution  within  their  iiountv 
houndaries.  and  in  addition  to  ADFQ.  devidop  and 
iin|)leinent  regulations  llial  appiv  within  their 
jurisdictions.  The  suhmilted  rules  are:  ADFQ  Rule 
Rt8-2-(il)2.  R18-2-l!'il)l  through  l.')i:t.  PCDFQ 
Rule  17.12.481).  PCAQCD  Rule  2-8-71)1)  and  2-8- 
711).  and  MCIE.SD  Rule  214. 

' ‘Pursuant  to  .Section  1  U)(k)(2)  of  the  CAA.  FPA 
may  approve  a  .SIP  revision  in  part,  if  a  .separable 
portion  of  a  snhmitlal  meets  all  applicahli; 
re(|niremenls  of  the  Cy\A.  "Hv  separable.  FPA 
means  that  the  action  it  anticipates  taking  will  not 
result  in  the  appi'oved  rnle(s)  being  more  stringent 
than  the  .Stale  anticipated."  .See  Memo  from  |ohn 
Calcagni  entitled.  Processing  of  .Stale 
Implementation  Plan  (.SIP)  Snhmillals  (|niy  21. 
I!)()2)al2. 

.See  CAA  section  I  l(l(k)(2)  "If  a  portion  of  the 
plan  revision  meels  all  the  ap|dicahle  I'equiiements 
of  this  chaiiler.  the  Administrator  may  approve  llu: 
plan  revision  in  part  and  disapprove  the  plan 
revision  in  part.  " 


B.  What  did  the  state  submit? 

On  Docombor  24,  2008,  ADEQ  rc- 
submittod  Arizona’s  30!)  .SIR  pursuant  to 
40  Cl'  R  51.30!).  ADEQ  proviously 
submittod  a  30!)  regional  haze  SIR  on 
Docombor  23,  2003  and  a  rovision  on 
Docombor  30,  2004.  As  do.scribotl  above, 
following  the  court’s  ruling  in  (ienterfor 
Energy  fr  Economic  Development  v. 

EPA.  ERA  revised  40  CFR  51.30!)  on 
October  13.  2000  making  a  number  of 
substantive  ebanges.  ADEQ  resubmitted 
their  regional  haze  SIR  on  December  24. 
2008  and  stated  that  its  submittal 
consisted  of  SlRs  that  were  jireviously 
submitted  to  ERA  on  December  23,  2()03 
and  December  30.  2004.  As  stated 
earlier,  the  Arizona  regional  haze  SIR 
submitted  by  ADEQ  on  December  24, 
2008  (which  included  the  regional  haze 
SlRs  that  were  jireviously  .sulimitted  on 
December  23,  2003  and  December  30, 
2004)  will  be  referred  to  as  “Arizona’s 
300  Regional  Haze  SIR.” 

ADEQ  akso  stated  that  the  submittal 
did  not  include  jirovisions  to  addre.ss  40 
CFR  51.309(d)(4) — jirovisions  for  the 
imjilementation  of  stationary'  source 
reductions,  and  40  CFR  51.30!)(g) — 
Jirovisions  to  address  additional  (ila.ss  1 
areas  other  the  10  (ila.ss  I  areas  covered 
by  the  CCVTC. 

ADEQ’s  Decemher  24.  2008  letter 
identified  the  sjiecific  retjuirements  of 
40  CFR  51.30!)  that  yvere  addres.sed  by 
the  suhmittal. 


Table  1 — 309  Requirements 
Addressed  by  ADEQ’s  Submittal 


Subsections  of 
40  CFR  51.309 

Description 

309(cl)(1)  . 

Time  period  covered. 

309(d)(2)  . 

Projection  of  visibility  im¬ 
provement. 

309(d)(3)  . 

Treatment  of  clean  air  cor¬ 
ridors. 

309(d)(5)  . 

Mobile  sources. 

309(d)(6)  . 

Programs  related  to  fire. 

309(d)(7)  . 

Area  sources  of  dust  emis¬ 
sions  from  paved  and  un¬ 
paved  roads. 

309(d)(8)  . 

Pollution  prevention. 

309(d)(9)  . 

Implementation  of  additional 
recommendations. 

309(d)(10)  . 

Periodic  implementation  revi¬ 
sion. 

309(d)(11)  . 

State  planning  and  interstate 
coordination. 

IV.  era’s  Evaluation  and  Propo.sed 
Action 


A.  I  low  is  EPA  eveduating  the  submitted? 

The  jirimarv  retjuirements  applicable 
to  Arizona’s  30!)  Regional  Haze  SIR  are 
the  regional  haze  regulations  at  40  CF’R 
51.309,  yvhich  comjirise  a 
comjirehensive  long-term  strategy  for 
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ciddrossing  sourcns  tliat  conlributo  to 
visibility  impainnont  within  tho  Ki 
(Mass  1  annis  on  tlio  (’.olorado  Platoan. 
Tlu;  3()5t  ro<>nlations  nuiniro  tliat  30;) 

Sll’s  incindo  ])rovisions  to  addross  tlu; 
projoctit)!!  ol  visibility  iinprovoinont.  tho 
troatinont  oi Cloan-air  corridors, 
omissions  from  niobilo  sonrcos.  tiro 
programs.  ;«  (;a  sonrcos  of  dust 
omissions  from  j)avod  and  nn|)avod 
roads,  pollution  provontion.  and  tho 
imj)lomontation  of  a  program  for 
stationary  sonrco  rodnctions.  EPA’s 
Tochnical  Support  Docnmont  (  TSI))  at 
soctions  4  and  .'i  has  moro  dotails  on  tho 
30;)  ro(|niromonts. 

Pursuant  to  40  (IKK  .')1.30;)(d)(4).  tho 
stationary  sonrco  program  must; 
ostahlish  (jnantitativo  SO^  (mii.ssion 
“milostonos"  (o.g..  omission  caps)  that 
provide  for  continuing  omi.ssion 
rodnctions  for  oach  yoar  of  tho  program 
through  2018.  inclndo  provisions  that 
allow  states  to  dotormino  wliothor  tho 
milo.stonos  have  boon  mot.  and  inclndo 
jjrovisions  that  implomont  tho  hacksto]) 
trading  j)rogram  in  tho  event  that  a 
milestone  is  oxcoocUul  and  tho  trading 
j)rogram  is  triggonul. 

Arizona  must  also  domonstrato  that 
its  stationary  sonrco  program  will 
])rovido  greater  reasonable  ])rogross  than 
would  ho  achieved  by  application  of 
PART  nndor  40  CER  fil  .308(o)(l ). 
Pursuant  to40(]l'’R  .'ll  .30;)(d)(4)(vii). 
Arizona's  30;)  Regional  Haze  SIP  mn.st 
also  adilross  N(),\  and  PM  (mii.ssions  at 
.stationary  .sources  and  roepiiro  tho 
implementation  of  any  nocossarv  long 
term  strategies  and  HART  ro(|niromonts 
for  stationarv  .source  PM  and  NOx 


li.  Dons  the  suhinittol  moot  tlia 
nvdiiioiion  critnrio? 


40  (;i-’K  .Sl.HOOtd);  (“l^xccipt  as  provieUsl  lor 
in  paragraph  (o)  of  this  s(!(:tion.  oacli  Transporl 
Kt’j’ion  .Stato  innsi  snl)init  an  iinplonunilation  plan 
that  incasts  llio  lollowing  n!(|uiroinonts  *  *  .Scm! 
al.so  04  I'R  a.')7.')4,  July  1.  1000  ((!\plainin”  that  "llio 
r(Kpiir(!iiM!nls  ol  .SiH:lion  .Sl.OOtl  *  *  *  an;  not 
si!V(!rahl(!.  .Stains  tliat  wisli  to  lako  a(lvanta}’n  ol  tho 
CCVTC's  oHorls  and  KI’A’s  aoc.nptanco  tluirool  an: 


Arizona's  30;)  Regional  Haze  SIP  did 
not  include  provisions  to  address  40 
C1’’R  .'ll  .30;)(d)(4).  i.e..  provisions  for  the 
imiilementation  of  .stationarv  .source 
reductions.  As  de.scrihed  in  the 
preceding  section,  the  stationarv  source 
provisions  in  40  CFR  .11 .30;)(d)(4)  are  a 
central  and  fnndamental  part  of  the 
tlCAn’C's  recommendations  and  of  the 
30;)  regional  haze  prognim.  Based  on 
this  deficiency  aloni!.  Arizona’s  30;) 
Regional  Haze  SIP  is  not  iiiiprovahle. 
EPA’s  TSD  has  more  (Udails  on  onr 
evaluation. 

In  addition  to  lacking  jirovisions  to 
address  30;)(d)(4).  Arizona’s  30;) 

Regional  Haze  SIP  akso  did  not  address 
the  recjiiirements  of  40  CFR  .'jl.30;)(g) 
pertaining  to  Class  1  areas  that  are  not 
on  the  Colorado  Plateau.  However. 
Arizona  ultimately  chose  to  addre.ss 
th(!se  other  areas  in  a  SIP  submittal 
under  40  CFR  .11.308.  Therefore,  the 
ah.sence  ofthe.se  provisions  from  the  30;) 
SIP  does  not  form  part  of  the  htisis  for 
today’s  projiosed  disaiijiroviil. 


(>.  Pioposnd  Action  and  Public 
(ionnnent 


Ea.stly,  regional  haze  SIP  submittals 
must  also  meet  general  criteria  for  SIP 
ajijiroval  under  CA.A  Section  110  and  40 
CFR  Part  .11. 


As  stated  earlier,  the  30'.)  regulations 
comprise  an  optional  program  and 
jnovide  an  alternative  method  for 
CCVTC  states  to  meet  the  regional  haze 
reasonable  progress  recpiirenumts.  The 
30;)  regulations  include  the  (iCVTC 
recommendations  and  cover  a  wide 
range  of  control  strategies  and 
ajijiroaches.  The  regulations  recognized 
that  the  30;)  program  is  one  that  must  he 
taken  together  as  a  whole  and  evaluated 
collectivelv.” 


110(c;)(l)  with  respect  to  the  regional 
haze  reijuirements  for  Arizona.  We  are 
also  subject  to  a  set  of  court-ordered 
deadlines  for  approval  of  a  SIP  and/or 
promulgation  of  a  FIP  that  collectively 
meet  the  regional  haze  im])lementation 
plan  re(]uirements  for  Arizona.'^  Thus, 
our  proposed  ptirtial  disa])])roval  of 
Arizona’s  30;)  Regional  Haze  SIP.  if 
finalized,  will  not  create  a  new  FIP 
obligation. 

We  will  accept  comments  from  the 
public  on  the  jiropo.sed  ptirtial 
di.sa|)])roval  for  the  next  30  days. 


Statutory  and  Executive  Order 
Reviews 


/\.  Executive  Order  12H(i(i,  Reguhttorv 
Plouniu^  and  Review 


This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  (EO)  12800  (.18  F’R 
.1173.1,  October  4,  i;);)3)  and  is  therefore 
not  subject  to  review  under  the  EO. 


As  authorized  in  .sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  partial  disajiproval  of  Arizona’s  30;) 
Regional  Haze  SIP.  The  |)ro])o.sed  action 
is  a  partial  di.sap])roval  because  EPA 
had  ])reviou.sly  ajiiiroved,  in  200()  and 
2007,  the  burning  and  smoke 
management  rules  from  ADEQ,  Mf^ESD, 
PCHEQ,  and  PCAQCD. 

Under  set:tion  17;)(a)  of  the  (h\A,  final 
disapjiroval  of  a  submittal  that 
addresses  a  recpiirement  of  jiart  D,  title 
I  of  the  OAA  (('AA  sections  171— 1;)3)  or 
is  retiuired  in  resjion.se  to  a  finding  of 
substantial  inaderpiacy  as  described  in 
('AA  section  110(k)(.1)  (SIP  Oall)  starts  a 
sanctions  clock.  Arizona’s  30;)  Regional 
Haze  SIP  was  not  submitted  to  meet 
either  of  these  reciuirements.  Therefore, 
any  action  we  take  to  finalize  the 
described  jiartial  disapproval  will  not 
trigger  mandatory  sanctions  under  UAA 
section  17;). 

In  addition.  CAA  section  ll()(t;)(l) 
re(|uires  EPA  to  jiromulgate  a  Federal 
hnjilementation  Plan  (FIP)  within  two 
ytiars  after  finding  that  a  State  has  failed 
to  make  a  retpiired  submission  or 
disapproving  a  SIP  submission  in  whole 
or  in  jiart,  imle.ss  EPA  a|)])rove.s  a  SIP 
revision  correcting  the  (hdiciencies 
within  that  two-year  petriod.  Due  to  our 
previous  finding  that  Arizona  had  faihid 
to  make  part  of  the  retpiired  regional 
haze  suhmi.ssion,"*  EPA  is  alreadv 
subject  to  a  “F’lP  duty”  nnd(!r  section 


R.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
jirovisions  of  the  Pajierwork  Reduction 
Act,  44  ll.S.U.  3.101  et  setj,  because  this 
jiropo.sed  SIP  disajijiroval  under  section 
lit)  and  suhehapter  1.  part  D  of  the 
Ulean  Air  Act  will  not  in-and-of  it.self 
create  any  new  information  collection 
burdens  hut  simply  disapjiroves  certiiin 
State  recpiirements  for  inclusion  into  the 
SIP.  Burden  is  defined  at  .1  CF'R 
1320.3(h). 


O.  Reguiatoiy  Flexibility  Act 
The  Regnlatorv  Flexibility  Act  (RF'A) 
generally  recpiires  an  agency  to  conduct 
a  regulatory  flexihility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  reejuirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  imjiact  on 
a  substantial  numher  of  small  entities. 
Small  entities  include  small  hnsinesses, 
small  not-for-]irofit  enterprises,  and 
.small  governmental  jurisdictions.  For 
jiurposes  of  assessing  the  impacts  of 
today’s  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  smiill  husine.ss 
as  defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
UF'R  121.201;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 


()l)li<;cit(ul  to  iiuutt  nil  ol  llu!  i'(!(|iiir(!ni(!nls  ol  siHilion 
.SI.IIOO."  ((Miipliasis  addod)). 

>'■74  KR  2:t!(2  (lanuaiy  15.  20(1!)). 


\(ili()nal  Pinks  (Jonscn  tilion  Assiii.iiilion  v. 
Jiirkson  (D.D.C.  Casa  1 :1 1-c:v-(n.54«). 

"‘Wii  nota  tliat  Arizona  is  a|)|)aalin<>  tha  district 
court's  antrv  and  inoditication  ol  Ilia  consani  dacraa 
dial  sals  Ilia  daadlinas  lor  Id’A  action  on  rational 
liaza  plans  tor  Arizona.  Xiilional  Parks 
(lonsan'iilian  Assorialion  a.  PPA  (ll.SCA  Casa  #12- 
5211).  II  lliis  cliallaiisa  uiliniataly  rasnlls  in  any 
liniilations  on  Ilia  scopa  ol  Rl’A's  currant  l*ll’  duty 
with  raspaci  to  ragional  liaza  in  Arizona,  than 
today's  action,  il  linalizad.  could  rasult  in  a  naw  or 
allarad  FIR  dulv. 
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city,  county,  town,  scliool  district  or 
speciiil  district  with  a  ])0|)ulation  of  le.ss 
than  fjO, ()()():  and  (.3)  a  small 
organization  that  is  anv  not-for-profit 
enterprise  which  is  indepinidentl y 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
im])acts  of  today’s  proposed  rule  on 
small  entities,  1  certify  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  rule  does  not  impose  any 
recinirements  or  create  impacts  on  small 
entities.  This  pro])o.sed  SIl’  disapproval 
under  .section  110  and  suhchai)ter  I.  part 
n  of  the  Cdean  Air  Act  will  not  in-and- 
of  itself  create  any  new  reejuinmients 
hut  sim|jlv  disapproves  certain  State 
re(|uirements  for  inclusion  into  the  SIP. 
Accordingly,  it  affords  no  opportunity 
for  EPA  to  fa.shion  for  small  entities  less 
hurdensome  compliance  or  reporting 
nupiirements  or  timetables  or 
exem])tions  from  all  or  ])art  of  the  rule. 
The  fact  that  the  Clean  Air  Act 
pre.sca  ihes  that  various  con.secjuences 
may  flow  from  this  di.sajjproval  does  not 
mean  that  EPA  either  can  or  must 
conduct  a  regulatory  flexibility  analysis 
for  this  action,  'rheixd'ore,  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VVe  f:ontimie  to  he  inter(;sted  in  the 
potential  impacts  of  this  ])roposed  rub! 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
imjiacts. 

]).  lJnfiind(^(i  Mandatf^s  Reform  Act 

This  action  contains  no  P’ederal 
mandates  under  the  provisions  of  Title 
II  of  the  Unfunded  Mandates  Reform 
Act  of  ltM)5  (IIMRA).  2  U.S.C.  1531- 
1538  for  State,  local,  or  tribal 
governments  or  the  jjrivate  .sector.”  EPA 
has  determined  that  the  propo.sed 
disapjnoval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  i)roj)oses  to 
disa])prove  pre-existing  re(|nirement.s 
under  State  or  local  law,  and  im])oses 
no  new  rerpiirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  ])rivate  sector, 
residt  from  this  ac.tion. 

/i.  Executive  Order  13132,  Federalism 
Executive  Order  13132,  entitled 
“Federalism”  (84  P’R  43255.  August  10. 
1999),  re(juires  EPA  to  develoj)  an 
accountable  jjrocess  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  develojjinent  of 
regulatory  j)olicies  that  have  federalism 


imj)lic:ation.s.”  “Policies  that  have 
federalism  im])lications”  is  defined  in 
the  Executive  Order  to  inf;lude 
regulations  that  have  “suh.stantial  direct 
effects  on  the  States,  on  the  relationshij) 
between  the  national  government  and 
the  States,  or  on  the  di.strihntion  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

This  action  does  not  have;  federalism 
im])lications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  di.sajjjjroves  certain  State 
recjuirements  for  inclusion  into  the  SIP 
and  does  not  alter  the  relation.ship  or 
the  di.strihution  of  powen'  and 
res])on.sihilities  established  in  the  Clean 
Air  Act.  Thus.  Executive  Order  13132 
does  not  aj)j)lv  to  this  action. 

F.  Executive  Order  13175,  (Coordination 
With  Indian  Tribal  (iovernments 

This  action  does  not  have  tribal 
implications,  as  sjjecified  in  PNecutive 
Ord(!r  13175  (85  P’R  8724<),  November  9. 
2()()()),  hecan.se  the  SIP  EPA  is  pro])osing 
to  disapi)rove  would  not  apply  in  Indian 
country  located  in  the  state,  and  P]PA 
notes  that  it  will  not  imjjose  suhstantial 
direct  costs  on  tribal  governments  or 
preem])t  tribal  law.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
action. 

0.  Executive  Order  13045,  Protection  of 
(Children  From  Environmental  Health 
Risks  and  Safety  Risks 

EPA  interj)rets  EO  13045  (82  FR 
19885,  A])ril  23,  1997)  as  apiilying  only 
to  those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  retpiired  under  section  .5-501  of 
the  EO  has  the  potential  to  influence  the 
regulation.  This  action  is  not  subject  to 
E(i  13045  because  it  is  not  an 
economically  significant  regulatory 
action  based  on  health  or  safety  risks 
subject  to  Executive;  Order  13045  (82  P'R 
19885,  April  23, 1997).  This  jiroposed 
SIP  disapproval  under  section  110  and 
suhehapter  1,  ])art  D  of  the  Clean  Air  Act 
will  not  in-and-of  itself  create  anv  new 
regulations  hut  simply  di.sa])proves 
certain  State  re(|uirements  for  inclusion 
into  the  SIP. 

77.  Executive  Order  13211,  Actions  That 
Significantiv  Affect  Energv  Supply, 
Distrihution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211  (88  FR  28355, 
May  22,  2001)  becau.se  it  is  not  a 


significant  regulatory  action  un(h;r 
PNecutive  Oreler  12888. 

/.  National  Technology  Transfer  and 
Advancement  Act 

.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“N'l'TAA”),  Public  Law  No. 
104-113,  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
.standards  in  its  regulatory  activities 
unle.ss  to  do  so  would  he  inconsistent 
with  aj)plicahle  law  or  otherwise 
impractical.  Voluntary  consensus 
.standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
.samjding  ])rocednre.s,  and  business 
jjractices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  (1MB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  apj)licahle  voluntary 
consensus  standards. 

The  EPA  believes  that  this  action  is 
not  subject  to  requirements  of  .Section 
12(d)  of  N'FI'AA  hecau.se  applic:ation  of 
tho.se  rerpiirements  would  he 
inconsi.stent  with  the  (Mean  Air  Act. 

/.  Executive  Order  128011:  Federal 
Actions  To  Address  Environmented 
JiLstice  in  Minoritv  Populations  and 
Low-Income  Population 

Executive  Order  (EO)  12898  (59  P’R 
7829  (P’eh.  18,  1994))  e.stahlishes  federal 
executive  policy  on  environmental 
justice.  Its  main  ju’ovision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate.  di,s])roportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
po])ulation.s  and  low-income 
populations  in  the  United  States. 

EPA  lacks  the  di.scretionary  authority 
to  address  environmental  justice  in  this 
rnlemaking. 

List  of  Subjects  in  40  CFR  Part  52 

Pinvironmental  protection.  Air 
])ollntion  t:ontrol,  lncorj)oration  by 
reler(;nce.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkee])ing 
retiuirements.  Volatile  organic 
compounds. 

Authority:  42  II. .S. (I.  7401  (4  seq. 

Dated:  )amiarv  2,3.  2013. 
lared  Blumenfeld, 

Regional  Administrator,  Region  IX. 

|FR  Doe.  2l)i;{-()24!)H  Filed  2-4-13;  H:4,'>  ain| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1233] 

Proposed  Flood  Elevation 
Determinations 

agency:  F(!(leral  Enujrgency 
Management  Agency.  DUS. 

ACTION:  Proposed  rule:  correction. 

SUMMARY:  On  November  29.  201 1  and 
Novemb(!r  9.  2012,  FEMA  i)iibli.slie(l  in 
the  Federal  Regi.ster  a  jiroposed  ride 
and  a  correction  to  the  jiroposed  rule 
that  contained  erroneous  tallies.  This 
notice  provides  corrections  to  tho.se 
tables,  to  be  used  in  lien  of  the 
information  pidilished  at  70  FR  73.'j37 
and  70  FR  0732.'j.  The  table  jirovided 
hiire  represents  the  flooding  sources, 
location  of  referenced  elevations, 
effective  and  modified  elevations,  and 
communities  affected  for  Sullivan 
('.ounty,  Pennsylvania  (.Ml 
lurisdictions).  Specificallv.  it  addresses 
the  Hooding  sources  big  Run.  Little 
l^oyalsock  (Tiuik.  Loyalsock  (Ireek.  and 
Muncy  Cheek. 

DATES:  (hnmnents  an;  to  hi;  snhmitted 
on  or  before  Mav  0.  2013. 


ADDRESSES:  You  mav  submit  comments, 
identified  by  Docket’  No.  FEMA-I3- 
1233,  to  Luis  Rodriguez,  (hiief. 
Engineering  Management  Branch. 

Federal  Insurance  and  Mitigation 
Administration.  Federal  Emergency 
Management  Agency,  500  C;  Street  SVV., 
Washington,  DC  20472,  (202)  040-4004 
or  (email) 

lAiis.l{()(h'igii(r/,:i@fhnui.(ihs.}’()v. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez.  C.hief,  Engineering 
Management  Branch,  Imderal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C’ 
Street  SW.,  Washington,  DC  20472, 

(202)  04()-4004.  or  (email) 
Luis.R()(lnf>u(^z3@fem(i.(ihs.i>ov. 

SUPPLEMENTARY  INFORMATION:  I’lie 
Federal  Emergency  Management  Agency 
(FEMA)  publishes  propo.sed 
determinations  of  Base  (1%  annual- 
chance)  Flood  Elevations  (BFEs)  and 
modifiiid  BFEs  for  commnnities 
jiarticipating  in  the  National  Flood 
Insurance  Program  (NFIP),  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 

42  II.S.C.  4104,  and  44  CFR  07.4(a). 

Thesi!  proposeil  BFEs  and  modified 
Bb'Es,  together  with  the  lloodjilain 
management  criteria  reijuired  by  44  CFK 
00.3.  are  the  minimum  that  are  reipiiriid. 
They  should  not  he  const riHul  to  mean 
that  the  community  mu.st  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 


management  reipurements.  The 
community  mav  at  any  time  enact 
stricter  reijuirements  of  its  own  or 
|)ursuant  to  jiolicies  established  bv  other 
Federal,  State,  or  regional  entities. 

These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
reipiirements  of  the  NFIP  and  are  also 
used  to  calculate  the  apjn'opriate  flood 
insurance  ])remium  rates  for  new 
buildings  built  after  the.se  ehivations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

CorwcAion 

In  the  pro])osed  rule  published  at  79 
FR  73537,  in  the  November  29,  2011, 
issue  of  the  Feileral  Register,  and  in  the 
j)ro])o.sed  i:orrection  rule  published  at 
70  FR  07325,  in  the  November  '),  2012, 
issue  of  the  Federal  Register,  FEMA 
])ul)lished  a  table  under  the  authority  of 
44  CFR  07.4.  The  table,  entitled 
“Sullivan  County,  Pennsylvania  (All 
jurisdictions)”  addre.ssed  the  flooding 
sources  Big  Run,  Little  Loyalsock  Oeek, 
Loyalsock  (ireek.  and  Muncy  (ireek. 
Those  tables  contained  inaccurate 
information  as  to  the  location  of 
nd'eriaiced  elevation,  effective  and 
modified  elevation  in  feet,  or 
communities  affected  for  thii.se  flooding 
sources.  In  this  notice,  FfiMA  is 
publishing  a  table  containing  the 
accurate  information,  to  address  these 
prior  errors.  The  information  provided 
lielow  shonld  he  u.sed  in  lieu  of  that 
])reviou.sly  publi.shed. 


Flooding  Source(s) 

Location  of  Referenced  Elevation** 

1 - 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet  above 
ground 

A  Elevation  in 
meters  (MSL) 

Communities  affected 

Effective 

Modified 

Sullivan  County,  Pennsylvania  (All  Jurisdictions) 


Big  Run  . 

At  the  Muncy  Creek  confluence . 

+968 

+965 

Township  of  Davidson. 

Approximately  1 ,660  feet  upstream  of  Fairman  Road 

None 

+  1153 

Little  Loyalsock  Creek  . 

Approximately  1,150  feet  downstream  of  the  Marsh 

None 

+  1432 

Borough  of  Dushore. 

Run  confluence. 

Approximately  540  feet  upstream  of  Main  Street  . 

None 

+1458 

Loyalsock  Creek  . 

Approximately  2.6  miles  downstream  of  the  Ogdonia 

+789 

+780 

Borough  of  Forksville, 

Creek  confluence. 

Township  of  Elkland, 
Township  of  Forks, 
Township  of  Hillsgrove. 

At  the  Little  Loyalsock  Creek  confluence  . 

None 

+1004 

Muncy  Creek  . 

At  the  Muncy  Creek  Tributary  1  confluence  . 

+787 

+783 

Township  of  Davidson, 

Township  of  Shrews¬ 
bury. 

Approximately  0.76  mile  upstream  of  Pecks  Road  . 

+991 

+988 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 
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Flooding  Source(s) 

Location  of  Referenced  Elevation** 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet  above 
ground 

A  Elevation  in 
meters  (MSL) 

Communities  affected 

Effective 

Modified 

**BFEs  to  be  changed  include  the  listed  downstream  and  upstream  BFEs,  and  include  BFEs  located  on  the  stream  reach  between  the  ref¬ 
erenced  locations  above.  Please  refer  to  the  revised  Flood  Insurance  Rate  Map  located  at  the  community  map  repository  (see  below)  for 
exact  locations  of  all  BFEs  to  be  changed. 

Send  comments  to  Luis  Rodriguez,  Chief,  Engineering  Management  Branch,  Federal  Insurance  and  Mitigation  Administration,  Federal  Emer¬ 
gency  Management  Agency,  500  C  Street  SW.,  Washington,  DC  20472. 

ADDRESSES 

Borough  of  Dushore 

Maps  are  available  for  inspection  at  the  Municipal  Building,  216  Julia  Street,  Dushore,  PA  18614. 

Borough  of  Forksville 

Maps  are  available  for  inspection  at  Sullivan  County  Planning  and  Community  Development,  245  Muncy  Street,  Suite  110,  Laporte,  PA  18626. 
Township  of  Davidson 

Maps  are  available  for  inspection  at  the  Davidson  Township  Municipal  Building,  20  Michelle  Road,  Muncy  Valley,  PA  17758. 

Township  of  Elkland 

Maps  are  available  for  inspection  at  the  Elkland  Township  Municipal  Office  Building,  909  Kobbe  Road,  Forksville,  PA  18616. 

Township  of  Forks 

Maps  are  available  for  inspection  at  the  Forks  Township  Hall,  627  Molyneux  Hill  Road,  Dushore,  PA  18614. 

Township  of  Hillsgrove 

Maps  are  available  for  inspection  at  the  Township  Hall,  2232  Route  87,  Hillsgrove,  PA  18619. 

Township  of  Shrewsbury 

Maps  are  available  for  inspection  at  the  Shrewsbury  Township  Building,  1793  Edkin  Hill  Road,  Muncy  Valley,  PA  17758. 


liiniK.s  A.  Wiilki;, 

Acting  Dapiilv  AsHocialr  Adininislnilor  far 
Miti^dlian.  Daparlnianl  of  I  loiualand 
Seen  lily.  Fndenil  luiiergeney  Mmiageiiwnl 
Agency. 

IKR  Hdc.  I'iliKl  Z-4-i:i:  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CG  Docket  Nos.  13-24  and  03-123;  FCC 
13-13] 

Misuse  of  Internet  Protocol  (IP) 
Captioned  Telephone  Service; 
Telecommunications  Relay  Services 
and  Speech-to-Speech  Services  for 
Individuals  With  Hearing  and  Speech 
Disabilities 

AGENCY:  Fedmal  Coniiminication.s 
Cloniniission. 

ACTION:  Pro])()S(!(l  rule!. 

SUMMARY:  In  this  docuinont.  the 
Commission  seeks  comment  on  wliether 
to  make  jjermanent,  revi.se  or  eliminate 
its  interim  rules  that:  j)rohihit  all 
nderrals  for  niwards  programs  (as 
described  in  the  synopsis  below)  and 
any  other  form  of  direct  or  indirect 
inducements,  financial  or  otherwise,  to 
.sid)scrihe  to  or  use,  or  encourage 
subscription  to  or  use  of,  luteruet 
Protocol  Captioned  Telephone  Service 


(IP  CiTS);  recinire  each  IP  C'l’S  j)rovider, 
in  order  to  he  eligible  for  compensation 
from  the  luterstat(!  Telecommunications 
Relay  Service  (I’RS)  Fund  (Fund  or  TRS 
Mind)  for  providing  .service  to  new  IP 
C'l'S  users,  to  register  each  new  IP  CTS 
user,  and  as  part  of  the  regi.stratiou 
])roce.ss,  to  olitaiu  from  the  user  a 
certification  that  the  u.ser  has  a  hearing 
loss  that  necessitates  IP  CTS  to 
communicate  in  a  manner  that  is 
functionally  eijuivalent  to 
communication  by  conventional  voice 
telejjhone  users;  and  recpiire  IP  CITS 
providers  to  ensure  that  eciuipment  and 
software  used  in  conjunction  with  their 
service  have  a  default  setting  of  captions 
off  at  the  beginning  of  each  call.  The 
Commission  also  .seeks  comment  on  the 
following  additional  matters:  the  likely 
reasons  that  IP  CTS  has  been 
ex])eriencing  unjjrecedented  and 
unusuallv  rapid  growth:  whether  to 
])rohihit  all  provider  ])rograms  that  give 
away  or  loan  ecjuipment  to  jiolential  or 
existing  IP  CiTS  u.sers  at  no  cost  or  below 
some  specified  cost  level;  whether  to 
reejuire  each  IP  CTS  provider,  as  a 
condition  of  f:ontinuing  to  offer  service 
to  existing  IP  Cl’S  u.sers,  to  obtain 
regi.stratiou  and  f:ertification 
iuformatiou  from  each  such  user;  and 
whether  to  adopt  any  re(|uirement.s  for 
IP  CTS  ecjuipmeut  to  have  labels 
informiug  consumers  that  IP  CTS  may 
he  u.sed  only  by  persons  with  hearing 
disabilities.  The  proposed  rules  are 


intended  to  address  certain  practices 
related  to  the  provision  and  marketing 
of  IP  CTS  that  a])pear  to  he  contributing 
to  a  recent  and  dramatic  spike  in 
reimbursement  reejuests  to  the  TRS 
Fund  of  sufficient  magnitude  to 
constitute  a  .serious  threat  to  the  Fund 
if  not  promptly  and  decisively 
addressed. 

DATES:  Comments  are  due  on  or  before 
February  2(i.  2013.  and  rej)ly  comments 
on  or  before  March  12,  2013. 

ADDRESSES:  You  may  submit  comments, 
identified  by  CC  Docket  No.  13-24,  by 
any  of  the  following  methods: 

Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  bv 
acce.ssing  the  Commi.ssion’s  Electronic 
(iomment  Filing  System  (ECFS),  through 
the  Commis.sion’s  Web  site  http:// 
fjallfoss.fcc.gov/ecfs2/.  Filers  shoidd 
follow  the  instructions  provided  on  the 
Web  site  for  submitting  comments.  For 
ECFS  filers,  in  com])leting  the 
transmittal  scixum,  filers  should  include 
their  full  name.  IJ.S.  Postal  service 
mailing  address,  and  CC  Docket  No.  1.3- 
24. 

•  Paper  filers:  Parties  who  choose  to 
file  by  juijjer  must  file  an  original  and 
four  co])ie.s  of  each  filing.  Filings  can  be 
sent  by  hand  or  mes.senger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  the  Commission 
continues  to  experience  delays  in 
receiving  U.S.  Postal  Service  mail).  All 
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filings  must  be  addressed  to  the 
Commission's  Secretary.  Office  of  the 
.Secmtary,  Federal  (Communications 
(Com  mission. 

•  All  hand-del iv(!red  or  messenger- 
delivered  paper  filings  for  the 
(Commission's  Secretary  must  he 
delivered  to  FCC  Headcinarters  at  44.'i 
12th  St.  S\V.,  Room  T\V-A32.'). 
Washington,  IXC  205.54.  All  hand 
deliveries  mn.st  he  held  together  with 
rnhh(!r  hands  or  fastemirs.  Any 
envelojjes  must  h(!  disjKised  of  Iwfow 
entering  the  huilding. 

•  (Commercial  Mail  sent  hy  overnight 
mail  (other  than  U.S.  Postal  Service 
Exj)re.ss  Mail  and  Priority  Mail)  must  be 
.sent  to  9300  East  1  lampton  Drive. 

(Capitol  Heights.  MD  20743. 

•  l)..S.  Postal  .Service  fir.st-class. 
Expre.ss.  and  Priority  mail  .should  be 
addressed  to  445  12th  .Street  S\V.. 
Wa.shington.  IXC  20554. 

■  In  addition,  parties  mn.st  .serve  one 
coj)v  of  each  pleading  with  the 
(Commi.ssion's  duplicating  contractor. 
Best  (Copy  and  Printing.  Inc.,  445  12th 
.Street  S\V.,  Room  (CY-B402, 

Wa.shington,  IXC  20554.  or  via  email  to 
fcc^bcpiweh.com.  For  (hitaihul 
instructions  for  sidanitting  comments 
and  additional  information  on  the 
rulemaking  process,  .see  the 
SUPPLEMENTARY  INFORMATION  .section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT;  Eliot 
(Creenwald.  (Consumer  and 
(Covernmental  Affairs  Bureau.  Di.sabilitv 
Rights  Office,  at  (202)  418-2235  or 
email  H!li()t.(b'(;Hn\v(ild@f(:c.g()v. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  (Commission's  Misuse  of 
Internet  Protocol  (IP)  Captioned 
Telephone  Ser\ 'i ce: 

Telecommunications  Pelay  Services  and 
Speech-to-Speech  Sen’ices  for 
Individuals  with  Ilearing  and  Speech 
Disahilities.  Notice  of  Proposed 
Rulemaking  (\’PR\r\.  document  F(C(C 
13-13,  adopted  on  )annary  24.  2013  and 
released  on  Januarv  25.  2013.  in  (C(C 
Docket  Nos.  13-24  and  03-123.  In 
docnment  FCC(C  13-13.  the  (Commission 
al.so  adopted  an  Interim  Rule  and  a 
Final  Rule,  each  of  which  is 
summarized  in  a  sejiarate  Federal 
Register  Publication.  The  full  text  of 
document  F(C(C  13-13  will  h(!  available 
for  public  inspection  and  copying  via 
E(CFS.  ami  during  regular  business 
hours  at  the  F(C(C  Reference  Information 
(CcMiter.  Portals  II.  445  12th  .Street  .SW., 
Room  (CY-A257.  Washington.  D(C  20554. 
It  al.so  may  be  j)urcha.s(!d  from  the 
(Commi.ssion's  duplicating  contractor. 
Best  (Copy  and  Printing.  Inc..  Portals  II, 
445  12th  .Str(!et  .SW.,  Room  (CY-B402. 
Washington.  D(C  20554.  telephone:  (800) 


378-3100,  fax:  (202)  488-5503,  or 
Internet:  www.hcpiweh.com.  Document 
F(C(C  13-13  can  also  he  downloaded  in 
Word  or  Portable  Docnment  I’ormat 
(PDI’)  at  http:// WWW.  fee. gov/cyh/dro/ 
trs.htmiUorders.  To  nujue.st  materials  in 
accessible!  formats  for  peiojjle  with 
disabiliti(!.s  (Braille,  large  |)rinl, 
electronic  files,  amlio  format),  send  an 
(iinail  to  fccS04@fcc.yov  or  call  the 
(Ce)n.snmer  and  (loveirmmmtal  Affairs 
Bureau  at  202-418-0530  (voice).  202- 
418-0432  (TTY). 

Initial  Paperwork  Reduction  Act  of 
1995  Analysis 

Document  F(C(C  13-13  seeks  comment 
on  potential  new  or  revised  information 
colhK:tion  requirements  or  may  result  in 
new  or  revi.sed  information  f:ollection 
re(|uirement.s.  If  the  (Commission  ado])t.s 
any  new  or  nivised  information 
collection  rerpiirement,  the  CCommi.ssion 
will  j)ubli.sh  another  notice  in  the 
Federal  Register  inviting  the  public  to 
comment  on  the  recjuirements,  as 
riHinired  by  the  Paj3erwork  Reduction 
Act  of  199h,  Public  Law  104-13  (44 
II..S.(C.  3501-3520).  In  addition, 

])nr.suant  to  the  .Small  Business 
Paperwork  Relief  Act  of  2002,  the 
(Commission  seeks  comment  on  how  it 
might  “further  reduce  the  information 
collection  burden  for  small  business 
coiu;erns  with  fewer  than  25 
enqjloyiies.” 

Synopsis 

1.  In  the  accomi)anving  order,  which 
is  part  of  docnment  F(C(C  13-13,  the 
(Commission  ado])ts  an  emergency 
interim  rule  prohibiting  all  referrals  for 
rewards  programs  or  other  finam:ial 
inducements  to  subscribe  to  IP  (CT.S. 
.Sj)ecifically.  the  (Commission  prohibits 
any  program  initiated,  spon.sored  or 
oj)erated  by  IP  (CT.S  jiroviders  that  offer 
financial  or  similar  incentives  or 
rewards  to  third  jiarties  for  the  niferral 
of  customers  who  sign  up  to  u.se  the 
provider's  IP  (CT.S  offering,  or  who  have 
a  device  or  software  installed  that  is 
neechid  for  u.se  with  the  ])rovider’s  IP 
(Tl’.S  offering,  and  any  other  form  of 
direct  or  indirect  inducements,  financial 
or  otherwise,  to  suh.scrihe  to  or  u.se,  or 
encourage  sidxscription  to  or  use  of,  IP 
(CT.S.  The  (Commi.ssion  seeks  comment 
on  whether  it  should  adopt  this  rule 
permanently,  as  well  as  any  alternatives. 
The  (Commission  a.sks  commenters  to 
weigh  th(!  potential  benefits  of  tlu! 
j)ropo.sed  rule  against  the  potential 
co.sts.  The  (Commi.ssion  al.so  seeks 
comment  on  whether  it  should  addniss 
any  other  activities  rcilated  to  referrals 
for  rewards  programs  or  other  financial 
inducements  to  snhscrihe  to  or  use  IP 
(CT.S,  and  if  so,  what  the  appropriate 


scf)j)e  and  nature  of  those  refpiirements 
should  he.  Again,  the  (Commission  asks 
commenters  offering  additional 
propo.sals  to  weigh  the  ])ot(!ntial  h(!nefit.s 
of  such  proposals  against  the  potential 
costs. 

2.  In  recent  months,  some  providers 
have  initiated  programs  to  give  away  or 
to  loan,  at  no  charge,  end  user  IP  (CT.S 
e(pii])ment  to  IP  (CT.S  users  who 
subscribe  to  their  services,  just  as  the 
(Commi.ssion  is  c:oncern(!d  about  the 
])otenlial  for  certain  marketing  programs 
to  incent  improper  use  of  IP  (CT.S,  it  is 
similarly  concerned  that  the  recent 
spike  in  IP  (CT.S  usage  may  be  the  direct 
r(!sult  of  these  equipment  giveaway  or 
loan  programs.  .S])ecifically,  hy  giving 
away  devices  at  no  cost,  these  programs 
may  be  encouraging  consumers  to 
obtain  and  use  the  free  equi])ment 
whether  or  not  they  actually  need  the 
servii;e  to  communicate  in  a  manner 
that  is  funt:tionally  erpiivalent  to 
commnnic:ation  hy  conventional  voice 
tele])hone  users.  Many  such  phone 
devices  are  modern  and  attractive — and 
often  j)rovide  enhancerl  .sound 
am])lification — features  that  are  likelv  to 
(Mitice  consunuirs  with  or  without 
hearing  loss  to  seek  their  ac(]uisition. 
Because  of  the  ease  and  convenience  of 
using  such  devic(!s,  which  function 
much  the  same  as  a  conventional 
l(!le])hone  but  for  the  addition  of 
ca])tions,  once  the  device  is  in  a 
consumer's  ])os.ses.sion,  the  consumer 
may  begin  to  routinely  u.se  the  device — 
as  might  others  in  the  consumer’s 
household — even  if  they  do  not  need  the 
.s(!rvice  to  communicate  in  a  manner 
that  is  functionally  erpiivalent  to 
communic:ation  by  conventional  voice 
telephone  n.sers.  In  fact,  the  unobtrusive 
nature  of  IP  CT.S  is  such  that,  when 
using  the  jihone,  consumers  may  not 
even  be  aware  that  captions  are  turned 
on  or  that  they  have  the  ability  to  turn 
them  off.  In  this  manner,  the  free 
distribution  or  loan  of  such  devices  may 
be  contributing  to  heightened  IP  (H’.S 
usage  hy  persons  who  do  not  have  a 
sufficient  degree  of  hearing  loss  to 
re(|uire  this  .service  to  understand 
conversation  over  the  phone,  and  may 
be  contributing  to  the  recent 
acceleration  in  u.sage  of  this  service.  As 
holds  true  for  Ihe  rewards  programs 
di.sc;ussed  above,  the  more!  customers 
that  sign  iq)  to  acejuire  free  devices  to 
use  the  |)rovider’,s  IP  (iT.S,  the  more 
comp(!nsalion  the  ])rovider  may  seek  to 
collect  from  the  Fund,  at  no  c:ost  to  the 
customer.  Offering  such  free  eejuipment, 
thus,  may  have  the  effect  of  enlisting 
customers  who  might  not  otherwise 
have  a  reason  to  u.se  the  service,  an 
effect  that  is  incon.sistent  with  the 
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purj)oso  of  the  TRS  prof-rani  to  provicli; 
eoinniiinioatioii  sorvicos  to  persons  wlio 
liave  dilfuailty  using  conventional 
lolejihone  services.  .S’ee.  e.g.. 

7e/ecwnnn//,/a,//ons/ffdov!sV.*/v 

^pot^ch-lo-Speech  Saivia^s  for 
Individuals  with  II(;arin<>  and  Sponch 
Ilisahilitios,  C.'C;  Docket  No.  ()H-(i7 
Report  and  Order  and  Knrtlier  Notice  of 
ro|)o.sed  Rulemaking;  jmlili.shed  at  (i5 
fR  .i«4;52,  June  21, 2()()().  and  at  fi.'5  FR 
4H49(),  Jnne21.2{)()()).  By  contra.st, 
when  a  consumer  is  reiiuired  to  pav 
some  amount  ol  money  for  an  IP  (.'TS 
plimie,  that  individual' has  the  incentive 
to  iirst  consider  whether  he  or  she  needs 
the  service,  i.o..  to  evaluate  whether  the 
iKmetit  Iroin  the  service  is  worth  the 
cost  of  the  specialized  jihone. 

I'oi  these  reasons,  the  Commission 
j)roj)o.ses  to  prohibit  all  provider 
IJiograms  that  give  away  or  loan 
equipment  to  potential  or  existing  IP 
C.  I S  users  at  no  cost  or  at  da  niiidmis 
cost  and  seeks  comment  on  this 
Ijropo.sal.  The  Commission  ])ropo.ses  to 
detme  “de  winimis  cost”  for  the 
purpo.ses  of  this  rule  as  a  cost  that  is 
small  enough  so  as  to  generallv  not  he 
i\  factor  m  the  consumer’s  decision  to 

acquire  the  IP  CTSecpiijnnent  or 

soft  ware.  Cf  hnphmwniution  of  Suctions 
71  h  and  717  oj  the  (Joninninications  Art 
oj  1934.  as  Enacted  by  thu  rwuntv-First 
(-untiny  Connnunications  and  Video 
Accessibility  Act  of  2010;  Amendments 
OJ  the  (commission's  Rides 
buplementiny  Sections  255  and 
251(a)(2)  oj  the  Communications  Act  of  ( 
1934.  as  Enacted  by  the  I 

lolecommunications  Act  of  1000;  In  the  i 
Matter  of  Accessible  Mobile  Phone  1 

Op//on.s-  for  People  who  are  Blind.  Deaf-  i 
Blind,  or  Have  Low  Vision.  CG  Doc.ket  t 
No.  10-212,  VVT  Docket  No.  CG  i 

Docket  No.  1 0-1 4.5,  Report  and  Order  a 
and  Further  Notice  of  Proposed  s 

Rulemaking:  published  at  70  FR  H2;i54  t 
December  20,  201 1 ,  and  at  70  FR  82240  f, 
De(;eml)m-  20,  201 1  (/ICS  Report  and  '  a 
IJider).  I  he  Commi.s.sion  tentativelv  .s 
cxmchides  that  the  distribution  of  tl 

<H]uij)ment  for  a  de  minimis  co.st  will  C 
have  the  same  effect  as  giving  such  u 

(Kliiqnnent  away  for  free.  The  „ 

GomniLssion  believes  that  only  if  the  ci 
cost  of  such  eijuijmient  is  more  than  de  ci 
nnnnnis,  even  if  discounted  from  its  full  ni 
production  co.st.  will  consumers  have  m 

sufficient  incentive  to  determine  C' 

whether  the  benefits  of  purchasing  the  ni 
(Hiuiimient  outweighs  its  costs.  'I’he  u,. 

(.ommi.ssion  seeks  comment  on  these  i  | 
proiK).sal.s.  including  its  definition  of  de  to 
mmnnis  cost,  whether  anv  rule  should  fu 

ho  liased  on  a  higher  jirice  point,  and  eo 

U!  imjiact  that  free  or  de  minimis  cost  tel 
<Hpn pm ent  can  have  on  a  consumer’s  ex 


ary  5.  2013 /Proposed  Rules 


^»^q“i«i;iouofll>G’rs  equipment  and 

(.ommission  .seeks  comment  on  the 
extent  to  which  governmental  programs 
nd  are  able  to  provide  IP  GTS  e(]nipment  to 
fieople  with  limited  incomes,  making 
die  free  di.stribntion  of  equipment  hv 
fHoviders  imnece.ssarv.  Gommenters  are 
n  also  invited  to  offer  alternative 

definitions  of  de  minimis  cost  for  the 
C-oimnission’s  consideration.  In 
eddition,  the  Gommission  seeks 
c:omment  on  whether  it  should  adopt 
any  prohibitions  with  regard  to  the  free 
e  or  de  minimis  co.st  distribution  of 
Is  .software  that  facilitates  the  use  of  1I> 

;  (.TS.  Pinally,  the  C.'ommi.ssion  seeks 

comment  on  whether  it  should  addre.ss 
any  other  aspects  of  If’  GTS  equipment 
and  software,  and  if  so,  wliat  the 
aiijiropriate  scojie  and  nature  oftho.se 
requirements  should  be.  The 
(commission  asks  commenters  to  weioh 
the  iiotential  benefits  of  such  propo.smi 
rules  against  the  potential  costs. 

4.  In  the  accompanying  Order  which 
1.S  part  of  document  FfiG  12-12,  the 
Gonnni.s.sion  adopts  interim  rules 

IRCTSiirovider.in  order 
■roeVe'  ^^"'"Pfai.sation  from  the 

service  to  new 

'  w  J” rS  ‘-ach  new 

C I S  u.ser  for  service,  (2)  as  part  of  the 
rcgi.stration  process,  to  obtain  from  each 
u.ser  a  .self-certification  that  the  n.ser  has 
a  hearing  lo.ss  that  necessitates  IP  GTS 
to  communicate  in  a  manner  that  is 
functionally  e(|nivalent  to 
c()nmuinication  bv  conventional  voice 
telephone  users,  and  (2)  where  the 
consumer  accepts  IP  GTS  (upiipment  for 
loss  than  $75  from  anv  source  other  than 
a  governmental  jirogram,  to  obtain  from 
tile  u.ser  a  certification  from  an 
independent,  third  partv  Jirofessional 
attesting  to  the  same.  The  Gommission 
.seeks  comment  on  whether  to  make 
these  interim  requirements  iiernianent  I 

oi  new  11^  ers  users,  'riie  Gommission  i 
also  seeks  comment  on  whether  it  ( 

■should  inc.lude  existing  users  within  1 
these  re(]uirement.s.  In  other  words,  the  t 
(conimis.sion  also  seeks  comment  on 
whether  it  should  require  each  11^  GTS  \ 
provider,  as  a  ])recondition  to  ^ 

continuing  to  be  eligible  for  j 

oonipen.sation  from  the  TRS  Fund  for  c 
firoviding  service  to  exi.sting  ff^  GTS  $ 
^  ^ "  I'ogister  each  exi.sting  IP  c 
(-1 S  user  and  as  part  of  the  registration  c 
process,  (2]  to  obtain  from  each  existing  h 
n.ser  a  self-certification  that  the  n.ser  has  G 
a  liearing  lo.ss  that  nece.ssitates  If*  GTS  i.s 
to  conimnnicate  in  a  manner  that  is  (;( 

functionally  eciuivalent  to  p, 

coniinunication  by  conventional  voice  ui 

tc'lejihone  users,  and  (2]  where  the  is 

existing  u.ser  accejits  (cir  has  accepted)  a.s 


GrS  (Kpiijiinent  for  less  than  $75  from 
any  source  other  than  a  governmental 
piogram,  to  akso  obtain  a  certification 
i.s  from  an  independent,  third  partv 
tn  professional  atte.sting  to  the  same.  As 
would  be  the  case  for  a  new  u.ser,  an 
exi.sting  u.ser  who  has  obtained 
re  eciuipnient  from  a  governmental 
jJiogiam  would  he  able  to  jiresent 
doi.umentation  to  the  jirovidi'r 
demonstratiiig  that  the  eciuipnient  was 
obtained  through  one  of  these  jirograms 
instead  of  pre.senting  a  third-partv 
1  certification.  The  (Commission  seeks 
coniment  on  whether  these  or  other 
certification  requirements  would  be 
nece.s.sary  if  the  Gommission  bars  the 
provision  of  e(|uiiiment  for  free  or  at  de 
nunnnis  cost.  In  addition,  the 
(.ommi.ssion  seeks  comment  on 
u'fiether,  where  certification  from 
independent,  third  party  jirofessionals 
IS  rciquired.  such  certification  should  be 
made  under  penalty  of  iierjnry  as  an 
added  layer  of  assurance  that  the 
individual’s  disability  .satisfies  the 
F'onimi.ssion’seligibiiitv  requirements 
I  he  (>oninii.s.sion  also  seeks  coniment  on 
■  whether  such  re(]nirenient.s  will 

effecdively  fulfill  Congress’s  directive  to 
tile  (commission,  in  section  225  of  the 
(:omniuiii(:ation.s  Act.  to  ensure  that 
IRS  is  available,  “to  the  extent  iio.s.sihle 
<111(1  111  the  most  efficient  manner,’’  to 
fiensons  with  hearing  and  sjieech 
(li.sabilities.  47  IJ.S.G.  225(h)(1).  Will  the 
firoposed  re(]nirenient.s  he  effective  in 
ccivering  the  iiojndation  intended  for  If’ 

(cl  S.  while  excluding  tho.se  who 
olheiuise  are  able  to  communicate 
(iffectively  by  jilione?  Commenters  who 
do  not  believe  ihe.se  are  the  appropriate 
niqinrenients  should  offer  alternative 
rocinirements  that  can  be  used  to  ensure 
tliat  only  eligible  individuals  who  are 
intended  to  benefit  from  this  .service 
(i.o..  to  receive  functionallv  (uiuivalent 
tehiphone  .service)  are  permitted  to  u.se 
It.  1  he  (commi.ssion  akso  a.sks 
cominenters  to  weigh  the  iiotential 
benefits  of  the  jiroposed  rules  against 
the  potential  costs. 

.1.  I  he  (conimi.ssion  seeks  coniment  as 
well  on  whether  to  adojit  the  .same 
.spe(;ification.s  as  in  the  interim  rides  for 
the  form  and  content  of  any  self- 
(jertifications.  or  different  specifications. 
Sliecifically.  the  Commi.ssion  .seeks 
comment  on  whether  to  require  the  self- 
uortification  to  .state  that  (1)  The  user 
has  a  hearing  lo.ss  that  necessitates  IP 
GTS  to  communicate  in  a  manner  that 
i.s  functionally  e(]uivalent  to 
connnnnication  by  conventional  voice 
t(!le])hone  n.sers;  (2)  the  u.ser 
understands  that  the  cajitioning  .service 
I.s  provided  by  a  live  commimications 
assistant  (CA):  and  (2)  the  user 
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understands  that  the  cost  of  IP  (TS  calls 
is  funded  hy  the  federal  TRS  Fund.  The 
(A)niini.ssion  further  seeks  coinnient  on 
whether  the  self-certification  must  he 
made  on  a  form  s(;parate  from  any  otlu;r 
user  agreement  (such  as  on  a  separate 
page),  and  nupiire  a  separate  signature 
s|)ecific  to  the  self-certiiication.  Finally, 
the  Oommission  seeks  comment  on 
whether  such  self-certification  shonld 
1)(!  made  under  penalty  of  j)eriury. 

(>.  The  (Commission  akso  seeks 
comment  on  whether  to  adopt  any 
(juantitative  threshold  hearing  loss 
nupuniinents  to  he  eligible  to  use  11’ 

(CTS.  By  way  of  hackgronnd,  the  severity 
of  an  individual’s  hearing  loss  is  often 
determined  hy  the  additional  loudness 
above  a  nominal  threshold  to  which  a 
sound  must  Im;  amplified  before  an 
individual  can  detect  it.  In  this  manner, 
levels  of  hearing  loss  are  fretpiently 
classified  in  the  following  categories, 
defined  in  terms  of  the  level  of 
amplif  ication,  in  decibels  of  gain 
(abbreviated  as  dH  Ilk),  necessary  for 
the  individual  to  detect  the  sound: 

•  Mild — between  28  and  40  dH  HL 

•  Moderate — between  41  and  .'14  dH 
lib 

•  Moderatelv  sev(!r(! — hcitween  .'l.'i  and 
70(113  111. 

•  Severe — hetwcum  71  and  00  dH  111. 

•  Profound — 01+  dH  111. 

•  fotally  I)(!af — no  iujaring  at  all 

7.  Some  states  have;  established 

eligibility  threshold  re(]nirements  for 
programs  distributing  adaj)tive 
t(d(H:onnnnnications  (!(pii|)m(mt. 
including  ecjuijJiiKMit  s])(H;ificallv 
designed  for  use  with  (CT.S  and/or  IP 
(CT.S  service,  free  of  charge,  to  (lualifying 
njsidents.  fhmring  loss  thr(\sholds  used 
for  tluj.se  programs  mav  he  reUwant 
l)(!cau.se  tinw  are  established  for 
purj)o.s(!s  of  det(;rmining  whether 
adaptive  eqni])ment  is  nece.ssary  to 
enable  a  j)er.son  to  communicate 
(iffectively  hy  tel(!])hone.  Mo.st  state 
(Hpiipimiiit  programs  do  not  use 
(piantilied  hearing  loss  criteria  for 
(ietermining  (digihility  to  receive; 
assistive  d(;vices.  Instead,  thev  usually 
r(;{]nire  a  general  certification  from  an 
audiologist  or  other  prof(;ssional  that  the 
ap])licant  has  a  disability  prev(;nting 
eif(;ctive  use  of  the  telephone  without 
the  recpiested  d(;vice  and  freepientlv, 
th(;y  also  meinire  an  audiogram  to 
accompany  the  certification.  At  l(;a.st 
three  .stat(;s — North  Dakota,  Washington, 
and  Wisconsin — howev(;r.  do  s(;t 
mandatory  or  recommended  criteria 
r(;(iuiring  that  an  individnal’s  hearing 
loss  he  severe  to  j)rofound  in  order  to 
receive  a  CTS  device. 

8.  In  commenting  on  whether  the 
Connni.ssion  shonld  adoj)t  any 
(|nantitative  eligibility  r(;(]nirements. 


and  if  so,  what  those  r(;(]uirements 
ought  to  1)(;,  the  Clonnnission  asks 
commenters  to  addmss  the  criteria  ns(;d 
by  stat(;s,  and  also  to  address  wheth(;r 
an  eligibility  threshold  for  using  IP  (H’S 
should  be  based  on  a  moderate  h(;aring 
loss  of  40  (115  in  the  h(;tter  (;ar  or  wheth(;r 
any  other  level  of  hearing  loss  would 
provide  a  more  a])])r()priate  threshold.  If 
the  ('ommission  were  to  adopt  ()bj(;ctive. 
(piantitative  eligibility  criteria,  should 
there  also  b(;  an  alternativ(;  m(;ans  of 
e.stahlishing  eligibility,  for  exam])le  a 
standard  that  (|naiifi(;s  an  individual  to 
u.se  (IT.S  if,  in  the  rea.sonable  o])ini()n  of 
a  hearing  professional,  the  individual  is 
not  capable  of  using  the  telephone  in  a 
manner  that  is  functionally  (;(puvalent 
to  communication  hy  conventional 
tel(;ph()ne  users?  In  addition,  the 
(Commission  asks  commenters  who 
oppo.se  (piantitative  re(purements  to 
pro])().se  alternative  eligibility 
r(;(piir(;ments.  'fhe  (Commission  also 
asks  (:()nnnent(;rs  to  weigh  the  ])otential 
benefits  of  (istablishing  (piantitative  and 
oth(;r  threshold  eligibilitv  criteria 
again.st  the  |)()tential  costs.  Finally,  the 
(Commission  .s(;eks  feedback  on  whether 
it  should  similarly  allow  states  to  use 
their  own  (iligihility  thresholds  for  IP 
(CT.S  calls  made  by  their  riisidents  to  the 
ext(;nt  that  these  exciied  our  federal 
standards,  so  long  as  such  state 
re(purement.s  do  not  conflict  with 
federal  law. 

f).  The  (Commission  also  proposes  to 
make  permanent  its  interim  rule 
nupiiring  each  IP  (C'f.S  pr()vi(l(;r  to 
maintain  the  confidentiality  of  anv 
registration  and  certification 
information  obtaimid  hy  the  provide;!', 
and  to  not  disclosi;  such  r(;gi.strati()n  and 
certification  information  or  the  content 
of  such  information  except  as  r(;(pure(l 
by  law. 

10.  'rhe  Commi.ssion  .s(;(;ks  comment 
on  these  projiosals  and  any  alternatives, 
including  oth(;r  eligibility  criteria  that 
should  b(;  r(;(]uire(l  to  become  r(;gi.ster(;d 
to  u.se  IP  CT.S.  If  the  (CCommission  adopts 
])ermanent  rules  r(;(puring  third  party 
certification  of  the  user's  n(;e(l  for  IP 
(CT.S,  tin;  (Commission  also  .s(;eks 
comment  on  which  profe.ssionals  shonld 
(pialifv  as  r(;s()urc(;s  for  jiroviding  .such 
c(;rti beat  ion.  The  (  Commission  also  asks 
commenters  to  weigh  the  p()t(;ntial 
h(;n(;fit.s  of  tin;  projiosed  rnl(;s  against 
the  pot(;ntial  costs. 

11.  The  (Commi.ssion  further  projioses 
that  providers  b(;  allowed  a  hO-dav  grace 
])(;rio(l  to  obtain  r(;gi. strati  on  and 
certification  from  their  (;xi.sting  u.s(;rs, 
and  that  IP  (CTS  providers  that  fail  to 
r(;gist(;r  i;xi.sting  users  within  this  grace 
period  he  r(;(pur(;d  to  cease  providing 
.s(;rvice  to  any  unr(;gi. stored  users  or  to 
any  u.sers  who  fail  to  provide  the 


r(;(pur(;d  certification  immediately  njinn 
i;x))irati()n  of  this  grace  period.  The 
(Commission  seeks  feedback  on  how  to 
h(;st  impl(;m(;nt  a  transition  period  for 
tlu;.s(;  r(;(pnr(;m(;nts.  if  a(lo])t(;(l,  and  asks 
commenters  that  do  not  b(;liev(;  that  90 
days  is  the  appropriate  length  of  time 
for  a  transition  period  for  r(;gistration  of 
(;xisting  us(;rs  to  offer  alt(;rnativ(; 
proposals  and  include  the  r(;asons  for 
such  proiiosals.  The  (Commission  notes 
that  in  the  (Commission’s  reform  of  the 
Lifeline  program,  the  Commission 
r(;{pur(;(l  carriers  to  recertify  the 
eligibility  of  all  existing  Lifeline 
subscribers  by  D(;cember  31,  2012, 
which  was  .s(;v(;n  months  after  the 
effective  date  of  the  certification 
r(;(]uir(;ment.  Lifeline  &■  Link  Up  Reform 
and  Modevni'/Aiiion.  W(C  Docket  No.  11- 
42.  Report  and  Order  and  Further  Notice 
of  Proposed  Rulemaking,  published  at 
77  FR  127H4,  March  2.  2012,  and  at  77 
FR  129.'52,  March  2.  2012.  While  so  long 
a  grace  ])(;riod  may  not  hi;  necessarv 
hen;  b(;cau.s(;  the  nnmher  of  IP  (CT.S 
suhscrih(;rs  is  much  small(;r  than  the 
nnmb(;r  of  Lifeline  suh.scrihers,  an;  th(;r(; 
other  reasons,  such  as  the  n(;e(l  to  obtain 
certification  from  a  jirofessional,  that 
would  make  a  period  longer  than  90 
days  appr()])riate?  Finallv,  the 
(Commission  asks  commenters  to  weigh 
the  potential  b(;nefits  of  the  rules 
projiosed  above  against  the  ])()tential 
costs. 

12.  'I'he  Commission  fnrth(;r  projioses 
to  r(;(inire  apjjlicants  .seeking 
c(;rtificati()n  as  IP  (CT.S  providers, 
including  any  a])])licant.s  with  ])(;n(ling 
a])plications  for  certification  to  whom 
certification  has  not  h(;(;n  granted  as  of 
the  eff(;ctive  date  of  this  projjosed  rule, 
to  submit  to  the  CCommission  a 
(l(;scri])tion  of  how  they  will  ensure  that 
they  do  not  r(;(iue.st  or  collect  pavment 
from  tin;  TR.S  Fund  for  service  to  users 
who  do  not  satisfy  the  eligibilitv  criteria 
contain(;(l  in  the  rules  proposed  herein, 
and  an  exjilanation  of  how  tho.se 
measures  provide  such  assurance. 
A])plicant.s  whose  submissions  do  not 
a(l(;(]nately  (;.stahli.sh  that  they  have 
adequate  m(;asur(;s  and  ]n’oc(;(lnr(;.s  in 
jilace  to  ensure  that  they  will  .s(;rve  only 
eligible  u.sers  will  be  denied  IP  CT.S 
certification.  The  Commission  .s(;(;ks 
comment  on  this  proiiosal. 

13.  In  the  accompanying  Order,  the 
(Commi.ssion  raises  the  concern  that 
individuals  who  do  not  need  (CT.S  to 
communicate  in  a  functionally 
(;(juivalent  manner  and  who  are  eith(;r 
living  in  the  household  or  visiting  the 
house  or  office  of  an  eligible  IP  (CTS  user 
are  likely  to  u.se  the  IP  (^TS  (;(juipment 
and  service,  r(;.sulting  in  improjier 
billing  of  the  TR.S  Fund.  The 
(Commi.ssion  th(;refore  adopts  interim 
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rules  reiiuiring  IP  CTS  providers  to 
ensure  that  ecjuipment  and  software 
used  in  conjunction  with  their  service 
have  captions  turned  off  as  tlie  default 
setting  at  the  heginning  of  each  call,  so 
that  the  consumer  must  take  an 
affirmative  step  to  turn  on  the  cajitions 
each  time  the  consumer  wisluis  to  use 
IP  errs.  The  Commission  .seeks 
comment  on  whether  it  should  make 
this  interim  rule  permanent,  and  if  so, 
whether  it  should  he  changed  in  any 
way.  The  Commission  asks  commenters 
to  weigh  the  cost  of  a  reciuirement  for 
a  default  .setting  of  ca])tions  off  against 
the  henefits  of  such  a  reijuirement.  The 
Commission  asks  commenters  to 
address  whether  a  reiininMuent  to  have 
cajjtions  turned  off  as  the  defaidt  .setting 
results  in  functionally  e(]uivalent  IP 
CTS.  The  Commission  also  a.sks 
commenters  to  jirovide  specific  data 
comparing  CTS  usage  in  states  with  a 
r(!(]iured  cajitions  default  off  .setting  to 
CTS  usage  in  states  without  such  a 
reijuirement.  In  jiarticular,  the 
Commi.ssion  a.sks  commenters  to 
address  variations  in  the  data  that  may 
not  he  related  to  the  default  setting — 
variations  such  as  overall  telephone 
usage  <111(1  whether  individuals  with 
hearing  loss  living  in  households  that 
include  individuals  with  little  or  no 
hearing  loss  make  less  use  of  the 
telejihone  than  individuals  with  hearing 
lo.ss  living  in  households  where  all 
occipiants  in  the  household  e.xperience 
hearing  lo.ss. 

14.  'I’he  Commission’s  .s])eed  of 
answer  rides  reiinire  that  8.'>%  of  all 
calls  he  answered  within  10  seconds, 
measured  daily.  47  CFR  (i4.(i04(h)(2)  of 
the  Commission’s  rules.  The 
Commission  seeks  comment  on  whether 
the  current  speed  of  answer  rules  are 
a|)propriate  for  IP  CTS  or  whiither  such 
rules  should  he  amended  with  respect  to 
IP  CTS.  The  Commi.ssion  asks 
commenters  to  weigh  the  co.st  of  any 
amended  sjieed  of  answer  rules  against 
the  henefits  of  such  amended  rides. 

1.1.  The  Commission  also  seeks 
comment  on  whether  it  should  adojit 
rules  providing  for  an  excejition  for 
devices  located  in  a  consumer  or  work 
environment  where  the  devices  an^  not 
acce.ssihle  to  non-el igihle  jiisrsons  and 
the  u.ser  certifies  that  he  or  she  will  not 
|)(!rmit  non-(|ualified  u.sers  to  utilize  the 
cajitioning  services  provided  on  tin; 
device.  The  Commission  asks 
commenters  to  weigh  the  cost  of 
adopting  the  niquirement  for  a  default  of 
captions  off  without  the  projiosed 
excejition  against  the  henefits  of  not 
including  the  (ixception. 

Iti.  To  further  prevent  casual  or 
inadvertent  u.se  of  IP  CTS.  the 
Commi.ssion  seeks  comment  on  whether 


it  should  reiinire  that  each  piece  of  new 
IP  CTS  iKjuipment  have  a  label  on  its 
face  in  a  conspicuous  location 
spticifying  that  FCC  regulations  riuinire 
that  cajitions  may  he  usiul  only  hv 
p(!ople  with  hearing  lo.ss  who  nKpure 
captions  to  fully  understand  telephone 
con viM'.sat ions.  The  Commission  also 
.s(;eks  comment  on  wluither  it  should 
rcHpiire,  for  ecjuiinmmt  that  is  already  in 
the  jios.session  of  n.sers,  that  IP  CTS 
])rovid(;rs  .send  such  labels  to  their 
registered  users  of  this  .service,  with 
specific  instructions  diriicting  u.sers  to 
affix  such  labels  on  the  front  of  their  IP 
CTS  equipment  in  a  conspicuous 
location.  In  addition,  the  Commi.ssion 
siuiks  comment  on  whether  it  should 
require  that  the  same  information  he 
jirovided  on  the  caption  .screen  when 
the  eipupment  is  turned  on  and  is  in 
captions-off  mode,  as  well  as  during  the 
time  jieriod  after  the  u.ser  |m.she.s  the 
“captions  on”  button  (or  takes  some 
other  similar  action  to  initiate; 
captioning)  and  h(;fore  captioning 
commenc(;s.  'I’he  Commi.ssion  asks 
commenters  to  weigh  the  costs  of  tlu;.se 
labeling  and  disjilay  requirements 
against  the  benefits  of  such 
r(;(purements. 

Initial  HagiilaloiY  Flaxibiliiv  Anaivsis 

17.  The  Regulatory  Flexibility  Act 
(KFA),  .1  U.S.C.  (){)3,  requires  that  an 
agiaicv  j)re|)are  a  regnlatorv  flexihilitv 
analysis  for  notici;-and-comment 
rulemaking  proceedings,  unless  the 
ag(;ncv  certifi(;.s  that  “the  rule  will  not, 
if  iiromnlgated,  have  a  significant 
economic  impact  on  a  substantial 
mnnher  of  small  entities.”  .1  U.S.C. 
80.1(1)).  The  RFA  generally  defines 
“small  entity”  as  having  the  .same 
meaning  as  the  terms  “small  husine.ss,” 
“small  organization,”  and  “small 
governmental  jurisdiction.”  .1  U.S.C. 
001(0).  In  addition,  the  term  “.small 
husine.ss”  has  the  same  meaning  as  the 
term  “small  business  concern”  under 
the  Small  Business  Act.  .1  U.S.C  001(3). 

A  “small  husine.ss  concern”  is  one 
which:  (1)  is  independently  owned  and 
ojierated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 

1.1  U.S.C.  032. 

18.  In  doenment  FCC  13-13,  the 
Commission  .seeks  comment  on  its 
jiroposal  to  adopt  ])ermanently  its 
interim  rule  jirohihiting  all  referrals  for 
rewards  programs  and  any  other  form  of 
direct  or  indirect  inducements,  financial 
or  otherwise,  to  suh.scrihe  or  u.se,  or 
encourage  snh.scription  to  or  u.se  of. 
Internet  Protocol  captioned  telephone 
service  (IP  CTS).  The  Commission  also 
seeks  comment  on  its  projiosal  to  adojit 


a  rule  prohibiting  IP  CTS  jiroviders  from 
providing  to  consumers,  (lirectly  or 
indirectly,  equipment  at  no  co.st  or  at 
nominal  co.st.  whether  through 
giveaway,  .sale,  loan  or  otherwise.  In 
addition,  the  Commission  seeks 
comment  on  whether  to  adopt 
permanently  its  interim  rule  reipiiring 
each  IP  CTS  jirovider,  in  order  to  he 
eligible  for  compensation  from  the  TR.S 
Fund  for  jiroviding  service  to  neiv  IP 
CTS  users,  (1)  To  register  each  new  IP 
CTS  u.ser  for  service,  and  as  ])art  of  the 
registration  process,  (2)  to  obtain  from 
each  user  a  self-certification  that  (i)  the 
user  has  a  hearing  loss  that  necessitates 
IP  CTS  to  connmmicate  in  a  manner  that 
is  functionally  equivah;nt  to 
communication  by  conventional  voice 
telephone  users,  (ii)  the  u.ser 
understands  that  the  captioning  service 
is  provided  by  a  live  communications 
assistant  (CA):  and  (iii)  the  user 
under.stands  that  the  cost  of  IP  CTS  calls 
is  funded  by  the  federal  TRS  Fund;  and 
(3)  where  the  consumer  accepts  IP  CTS 
equipment  at  a  price  below  S7.1  from 
any  source  other  than  a  governmental 
program,  to  akso  obtain  from  the  user  a 
certification  from  an  independent,  third 
jiarty  professional  attesting  to  the  user’s 
need  for  IP  CTS.  In  addition,  the 
Commi.ssion  seeks  comment  on  whether 
to  reipure  each  IP  CTS  provider,  as  a 
condition  of  continuing  to  offer  .service 
to  exist ing  IP  CTS  users  who  have  not 
yet  registered  for  .service,  (1)  to  register 
each  such  user  with  the  IP  CTS  jirovider 
and  as  part  of  the  registration  process, 
to  (2)  olitain  from  each  u.ser  certification 
that  the  u.ser  has  a  hearing  loss  that 
nece.ssitates  IP  CTS  to  conmumicate  in 
a  manner  that  is  functionallv  equivalent 
to  communication  by  conventional 
voice  telejihone  users.  Lastly,  the 
Commission  seeks  comment  on  its 
projKisals  to  adoj)t  jiermanently  its 
interim  rule  reqiuring  IP  CTS  equipment 
to  have  a  default  .setting  of  cajitions  off, 
so  that  the  consumer  must  affirmatively 
turn  on  the  cajitions  each  time  the 
consumer  wishes  to  use  IP  CTS.  and  on 
whether  to  require  IP  CTS  eijuijiment  to 
have  labels  informing  consumers  that  IP 
CTS  may  he  used  only  by  jier.sons  with 
hearing  disabilities. 

H).  In  recent  months,  IP  CTS  has  been 
ex|)eriencing  imnsiiallv  rajiid  growth, 
'rhe  Commi.ssion  is  concerned  that 
usage  of  this  service  by  ])eoj)le  who  may 
not  need  the  assistance  of  IP  CTS,  along 
with  imjirojier  incentives  for  referrals  to 
u.se  this  service  are  contributing 
substantially  to  this  sudden,  rajiid 
increase  in  IP  CTS  minutes  of  u.se. 

20.  With  regard  to  the  criterion  of  the 
economic  imjiact  of  doenment  VCC  13- 
13,  the  Commi.ssion  concludes  that  IP 
CTS  jiroviders  fit  within  the  business 
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classification  of  Wired 
Tel(H;oinniunications  (Carriers.  .See 
NAIC.S  Code  .SI  71 10  (2007).  'fhe  clo.sest 
applicable  size  standard  under  the  .SBA 
rides  is  for  Wired  Telecommunications 
Carriers,  for  which  the  small  business 
size  .standard  is  all  such  firms  having 
1..S00  or  fewer  emjilovees.  1 3  (]FR 
121.201.  NAIC.S  Code  .SI  71 10  (2007). 
('.ollectively.  there  are  four  IP  CT.S 
providers  that  are  authorized  hv  the 
('.ommission  to  offer  these  services. 

Only  one  ofthe.se  entities  is  a  small 
business  under  the  .SHA  size  .standard. 
Therefore,  document  FCC  13-13.  if 
adopted,  would  not  have  a  significant 
(K:onoinic  imjiact  on  a  substantial 
number  of  small  entities. 

21.  The  (-ommission  therefore 
certifies,  jmrsuant  to  the  RFA.  that  the 
proposals  in  document  FC(-  13-13,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  snh.stantial 
niimher  of  small  entities.  If  commenters 
hidieve  that  the  proposals  discns.sed  in 
document  FC(]  13-13  reipiire  additional 
RFA  analysis,  they  should  include  a 
discussion  of  these  i.ssues  in  their 
comments  and  additionally  label  them 
as  RFA  comments.  The  ("ommission 
will  send  a  copv  of  the  Notice, 
including  a  cojiv  of  this  initial 
certification,  to  the  ("hief  Coimsi!l  for 
Advocacy  of  the  .SHA. 

Ordering  (Causes 

22.  Pursuant  to  sections  1, 2.  4(i)  and 
(j)  and  22.'j  of  the  (Communications  /\ct 
of  1934.  as  amended.  47  U.S.C.  l.'ll.  1.S2, 
l.‘)4(i)  and  (j)  and  22.'j,  docnment  FfXC 
13-13  is  heriihy  m/op/cf/. 

List  of  subjects  in  47  (CFR  Part  (>4 

Individuals  with  disabilities. 

Reporting  and  recordkeeping 
nupiirements.  Telecommunications. 

Federal  ('-oinnuinications  (Coininission. 
Marlene  II.  Dortch. 

S(‘(:r(‘t(ir\-. 

Proposed  Rule  (Changes 

For  the  reasons  discns.sed  in  the 
preamble,  the  Federal  (Communications 
Commission  proposes  to  amend  47  (CFR 
part  (>4  as  follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

■  1 .  The  authority  citation  to  jiart  84 
continues  to  real'  as  follows: 

Authority:  47  l!..S.(C.  1.54.  2.54(k): 
40:i(h)(2)(I}).  (c).  Pul).  1-.  104-104.  110  .Slat. 

.50.  Interpret  orap|)ly  47  II..S.(C.  201. 218.  222. 
22.5.  220.  227.  228.  2.54(k).  010.  020.  and  the 
Middle  (Class  Tax  Relief  and  joh  (Creation  Act 
of  2012.  Pub.  L.  112-9().  unless  otherwise 
noted. 


■  2.  Amend  84. (104  by  revising 
jiaragraph  (c)(8),  and  paragra])hs  (c)(0), 
adiled  eksewhere  in  this  issue  of  the 
Federal  Register,  effective  upon  OMH 
approval,  and  (10),  added  eksewhere  in 
this  issue  of  the  Federal  Register, 
effective  March  7,  2013,  and  by  adding 
paragraph  (c)(ll)  to  read  as  follows: 

§64.604  Mandatory  minimum  standards. 

***** 

(c)  *  *  * 

(8)  Indiicanu^nls  for  iisa  of  IP  (ITS.  An 
IP  (CT.S  provider  shall  not  provide  to  any 
person  or  entity  any  form  of  direct  or 
indirect  inducements,  financial  or 
otherwise,  to  suhscrihe  to  or  use  or 
encourage  .suh.scri])tion  to  or  use  of  IP 
(Cl'S.  IP  (CT.S  providers  offering  or 
jiroviding  such  inducements  shall  he 
ineligible  for  any  compensation  for  IP 
(CT.S  I'rom  the  TRS  Fund. 

(9)  IP  (ITS  rogistration  and 
coiHfioaiion  racjinreinonls.  (i)  IP  (CT.S 
inoviders,  in  order  to  he  eligible  to 
receive  compensation  from  the  TR.S 
Fund  for  providing  IP  (CT.S,  mu.st  first 
regi.ster  the  consumer  by  obtaining  the 
following  registration  information:  the 
apjilicant’s  name,  address  and 
telephone  numher. 

(ii)  IP  (C1'.S  providers,  in  order  to  he 
eligible  to  receive  compen.sation  from 
the  TR.S  Fund  for  jiroviding  IP  (CT.S.  also 
mnsl  first  obtain  a  written  certification 
attesting  that  the  consumer  needs  II’ 

(CT.S  to  commnnicate  in  a  manner  that 

is  functionally  equivalent  to  the  ahilitv 
of  a  hearing  individual  to  communicate 
using  voice  communications  services. 

(iii)  The  certification  required  hv 
paragraph  (c)(9)(ii)  of  this  .section  mu.st 
include  the  consumer's  certification  that 

(A)  The  consumer  has  a  hearing  loss 
that  necessitates  IP  (CT.S  to  communicate 
in  a  manner  that  is  fnnctionallv 
(Kpiivalent  to  communication  by 
conventional  voice  teliqjhone  users; 

(H)  The  consumer  understands  that 
the  cajitioning  service  is  provided  hv  a 
live  communications  assistant;  and 

((C)  The  consumer  understands  that 
the  cost  of  the  IP  CT.S  calls  is  funded  hv 


he  made  on  a  form  sejiarate  from  any 
other  agreement  or  form,  and  must 
include  a  sejiarate  consumer  signature 
specific  to  the  certification.  For 
puri)oses  of  this  rule,  an  electronic 
signature,  defined  by  the  Flectronic 
.Signatures  in  (Clohal  and  National 
(Commerce  Act,  15  l]..S.(C.  7001  e/  soq., 
as  an  electronic  .sound,  .symbol,  or 
jirocess,  attached  to  or  logically 
a.ssociated  with  a  contract  or  other 
record  and  executed  or  ado))ted  hv  a 
jierson  with  the  intent  to  sign  the 


record,  has  the  same  legal  effect  as  a 
written  signature. 

(v)  In  instances  where  IP  (CT.S 
eijuipment  is  or  has  been  obtained  by  a 
consumer  for  less  than  .$75.  the  IP  (CT.S 
])rovider  must  akso,  in  order  to  he 
eligible  to  receive  conqiensalion  from 
the  TR.S  Fund,  obtain  written 
certification  provided  and  signed  hv  an 
independent  third-party  ])rofe.ssional, 
except  as  provided  in  jiaragrajih 
(c)(9)(v)(D)  of  this  .section. 

(A)  In  instances  where  certification 
from  an  indejjendent  third-])arty 
professional  is  reiiuired,  such 
professionals  mu.st  he  (jualilied  to 
evaluate  an  individual’s  hearing  lo.ss  in 
accordance  with  aj)i)licahle  professional 
standards,  and  may  include,  hut  are  not 
limited  to,  community-ha.sed  social 
service  providers,  hixiring  related 
professionals,  vocational  rehabilitation 
counselors,  occupational  therajiists, 
.social  workers,  educators,  audiologists, 
speech  jiathologists.  hearing  instrument 
specialists,  and  doctors,  nurses  and 
other  medical  or  health  professionals. 

(13)  In  instances  where  certification 
from  an  indeixmdent  third-party 
profe.ssional  is  required,  such  third- 
party  ])rofessional  must  certify  in 
writing  that  the  IP  (IT.S  consumer  is  an 
individual  with  hearing  lo.ss  who  needs 
II’  (/r.S  to  communicate  in  a  manner  that 
is  functionally  equivalent  to  telephone 
service  (‘xperienced  by  individuals 
without  hearing  disabilities. 

((1)  In  instances  where  certification 
from  an  independent  third-party 
])rofessional  is  reipiired,  such  third- 
party  jirofessional  must  jirovide  his  or 
her  name,  title,  and  contact  information, 
including  address,  telephone  numher, 
and  email  address. 

(D)  In  instances  where  the  consumer 
has  obtained  equijnnent  from  a 
governmental  program,  the  consumer 
may  present  documentation  to  the  IP 
CT.S  provider  demonstrating  that  the 
eijuipment  was  obtained  through  one  of 
these  inograms,  in  lieu  of  providing  an 
independent,  third-partv  certification. 

(vi)  Each  IP  CT.S  provider  shall 
maintain  the  conliilentialitv  of  anv 
registration  and  certification 
information  obtained  by  the  provider, 
and  may  not  di.sclose  .such  registration 
and  certification  information  or  the 
content  of  such  regi.stralion  and 
certification  information  exce])t  as 
reouired  by  law  or  regulation. 

(vii)  IP  CTS  providers  may  continue 
to  jirovide  IP  CT.S  to  existing  IP  CTS 
subscribers  without  obtaining 
registration  information  and 
certification  of  the  existing  suhscriher's 
hearing  loss  for  a  jieriod  of  90  davs 
following  the  effective  date  of  this 
paragraph  (c)(9)  of  this  .section. 


the  TRS  Fund. 

(iv)  The  certification  reiiuired  hv 
l)aragrai)h  (c)(9)(ii)  of  this  section  must 
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(10)  IP  CTS  default  soliings.  (i)  IP  CTS 
|)rovidor.s  imist  ensure  that  their 
e(liu])nient  and  software  used  in 
conjunction  with  their  .service  have  a 
default  .setting  of  ca])tions  off,  so  that  all 
new  and  exi.sting  IP  (Tl’S  usins  must 
affirmativelv  turn  on  captioning  for  each 
telephone  call  initial(!d  or  received 
hefore  cai)tioning  is  provided. 

(11)  When  IP  (ITS  (ujuijJinent  is  in 
operation  with  ca])tions  off.  and  during 
the  time  period  after  the  u.ser  of  IP  CiTS 
takes  action  to  initiate  captioning  and 
Ixdore  any  such  ca])tioning  coininences, 
the  IP  (iTS  jji'ovider  must  di.s])lay  on  the 
senum  of  the  user’s  IP  CTS  eciui])ment 
the  following  me.ssage:  “FCC  regulations 
])erinit  the  u.se  of  ca])tions  oidy  hy 
people  with  luuiring  loss  who  reejuire 
captions  to  communicate  effectively 
using  the  telej)hone.” 

(11)  IP  CTS  equipment,  (i)  An  IP  CTS 
provider  shall  not  provide  to 
consumers,  directly  or  indirectly, 
(Ujuijmient  at  no  cost  or  at  de  minimis 
cost,  whether  through  givciaway,  sale, 
loan,  or  otherwise.  For  the  cost  to  he 
above  de  nunimis  cost,  tlu;  cost  must  he 
large  enough  such  that  the  consumer  is 
likely  to  consider  such  cost  in 
determining  whether  the  h(;nefit 
received  from  the  IP  CTS  service  is 
worth  the  cost  of  the  specialized 
(Hluipment  or  .softwart;.  IP  CTS 
providers  providing  such  equijjinent  or 
.software  at  no  co.st  or  for  a  de  minimis 
cost  shall  he  ineligible  to  receive 
compensation  for  minutes  of  IP  (TS  u.se 
generated  hy  consumers  receiving, 
directly  or  indirectly.  e(|uipment  or 
software  at  no  co.st  or  at  de  minimis 
co.st. 

(ii)  IP  ("TS  jjroviders  shall  ensure  that 
any  eqiui)ment  newly  di.strihuted  for 
use  with  IP  (TS  has  a  label  on  its  face 
in  a  conspicuous  location  specifying 
that  FCC  regulations  permit  the  u.se  of 
c:aption.s  only  hy  jjeople  with  hearing 
loss  who  reepure  ca])tion.s  to 
communicate  effectively  using  the 
tele])hone.  I"or  IP  CTS  eciuipment 
already  distributed  to  users  hy  any  IP 
CTS  provider  as  of  the  effective  date  of 
this  paragraph,  such  provider  .shall 
distribute  to  users  eepupment  labels 
.s])ecifying  that  FCC  regulations  permit 
the  u.se  of  captions  only  by  peo])le  with 
hearing  loss  who  require  ca|)tions  to 
communicate  effectively  using  the 
teleidmne,  along  with  specific 
instructions  directing  the  u.sers  to  ])lace 
such  labels  on  the  face  of  their  IP  CTS 
(ujiupment  in  a  conspicuous  location. 

■  2.  Amend  §  (M.OOt)  hy  adding 
paragraph  (a)(2)(ii)(F)  to  read  as  follows: 

§  64.606  Internet-based  TRS  provider  and 
TRS  program  certification. 

(a)  *  *  * 


(2)  *  *  * 

(ii)  *  *  * 

(F)  In  the  case  of  ai)])licant.s  to  ])rovifle 
IP  CTS  or  IP  (TS  ])rovider,s,  a 
de.scription  of  measures  taken  hy  such 
a])])licants  or  providers  to  (msun;  that 
they  do  not  and  will  not  nupiest  or 
collect  payment  from  the  TRS  Fund  for 
service  to  consumers  who  do  not  satisfy 
the  registration  and  certification 
requirements  in  5^  l)4.(j()4(c)(9).  and  an 
explanation  of  how  these  measunis 
provide  .such  assurance. 
***** 

IKK  Doc.  2(n:!-()2:{7()  Kilod  dD.S  pin] 

BILLING  CODE  6712-01-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[Docket  No.  FWS-R2-ES-201 3-0004; 
4500030113] 

RIN  1018-AZ26 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  as  Endangered  and 
Designation  of  Critical  Habitat  for  Six 
West  Texas  Aquatic  Invertebrate 
Species 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Pro]K)sed  rule;  reopening  of 
c:omment  period. 

SUMMARY:  We,  the  D.S.  Fi.sh  and 
Wdldlife  Service  (Service),  announce  the 
reopening  of  the  ])uhlic  comment  j)eriod 
on  the  August  l(i,  2012.  projjosed 
endangered  status  for  six  west  Texas 
a(]uatic  invertebrate  .species  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  We  also  announce  the 
reopening  of  comment  on  the  August 
l(i,  2012,  propo.sed  designation  of 
critical  habitat  for  the  six  west  Texas 
arpiatic  invertebrate  species  and  the 
availability  of  a  draff  economic  analysis 
of  the  propo.sed  designation  and 
amended  reejuired  determinations  in  the 
])roposed  rule.  We  are  reojxming  the 
comment  period  to  allow  all  interested 
parties  an  o])portunity  to  comment 
simultaneouslv  on  the  propos(;d  rules, 
the  as.sociated  draft  economic  analysis, 
and  the  amended  recpiired 
detiMininations.  (iomments  j)reviously 
submitted  need  not  he  resubmitted,  as 
they  will  he  fully  considered  in 
pre])aration  of  the  final  rules. 

DATES:  We  will  consider  comments 
rec(!iv(;d  or  postmarked  on  or  hefore 
March  22,  2013.  Comments  submitted 
electronically  using  the  Federal 
eRulemaking  Portal  (see  ADDRESSES 


section,  below)  must  he;  received  hy 
11:.59  p.m.  Ea.stern  Time  on  the  closing 
date.  Any  comments  that  we  receive 
after  the  closing  date  may  not  h(! 
considered  in  the  final  decision  on  this 
action. 

Public  Hearing:  We  will  hold  a  public 
hearing  on  the.se  proposed  rules  at 
Balmorhea  State  Park  in  Toyahvale, 
Texas,  on  Fehruarv  21 . 201 3  (see 
ADDRESSES). 

ADDRESSES:  Document  availahiiitv:  Yon 
may  obtain  a  copy  of  the  propf).sed  rule 
on  the  internet  at  http:// 

WWW  . regidations.gov  at  Docket  No. 
FWS-R2-ES-201 2-0029  or  hy  mail 
from  the  Austin  Ecological  Services 
Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT).  You  may  obtain 
a  copy  of  the  draft  economic  analysis  at 
Docket  No.  FWS-R2-ES-201 3-0004. 

Written  comments:  You  may  submit 
written  comments  hy  one  of  the 
following  methods: 

(1)  Electronically:  Co  to  the  Federal 
eRulemaking  Portal:  http:// 
www.regulations.gov.  Submit  comments 
on  tlie  listing  propo.sal  to  Docket  No. 
FWS-R2-ES-201 2-0029,  and  submit 
comments  on  the  critical  habitat 
])ropo.sal  and  associated  draft  economic 
analysis  to  Docket  No.  FWS-R2-ES- 
201.3-0004.  See  SUPPLEMENTARY 
INFORMATION  for  an  explanation  of  the 
two  dockets. 

(2)  Ifv  hard  Submit  commeut  on 
the  listing  proposal  hy  D.S.  mail  or 
hand-delivery  to:  Public  ("omments 
Processing,  7\ttn:  F\\^S-R2-ES-201 2- 
0029:  Division  of  Policy  and  Directives 
Management:  D.S.  Fi.sh  and  Wildlife 
Service:  4401  N.  Fairfax  Drive,  MS 
2042-PDM:  Arlington,  VA  22203. 
Submit  comment  on  the  critical  habitat 
propo.sal  and  draft  economic  analysis  hy 
D.S.  mail  or  hand-delivery  to:  Public 
Comments  Processing,  Attn:  F'WS-R2— 
ES-201 3-0004:  Division  of  Policy  and 
Directives  Management:  D.S.  Fi.sh  and 
Wildlife  Service:  4401  N.  Fairfax  Drive, 
MS  2042-PDM:  Arlington,  VA  22203. 

W'e  rerpiest  that  you  send  comments 
only  hy  the  methods  described  above. 
We  will  ])ost  all  comments  on  http:// 
www.regulations.gov.  This  generally 
means  that  we  will  post  any  iiersonal 
information  you  provide  us  (see  the 
Public  (Comments  .s(;ction  below  for 
more  information). 

Public  informational  session  and 
public  hearing:  The  i)ul)lic 
informational  session  and  hearing  will 
he  held  in  the  c:oiderence  room  at 
Bahnorhea  State  Park,  State  Highway 
1 7.  Toyahvale,  Texas.  The  public 
information  .session  will  begin  at  .5:00 
l).m..  and  the  public  hearing  will  begin 
at  0:00  p.m.  Central  Time.  People 
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neculing  roasoiiahh;  aeconimodation  iu 
order  to  attend  and  particijjate  in  the 
public  hearing  should  contact  Adam 
Z(;rrenner,  Field  Supervisor,  Austin 
Fcological  Services  Offic.e.  as  soon  as 
possible  (see  FOR  FURTHER  INFORMATION 
CONTACT). 

FOR  FURTHER  INFORMATION  CONTACT: 

Adam  Zerrenner,  Field  Supervisor.  IJ.S. 
Fish  and  Wildlite  Service.  Austin 
Fcological  Services  Field  Oll'ice.  10711 
Burnet  Road.  Suite  200.  Austin.  TX 
787.'jH;  by  telei)hone  (.'il2-490-00.'j7):  or 
by  facsimile  (.'112-4‘M)-0‘)74).  I’ersons 
who  u.se  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (f’IRS)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Public  (Comments 

We  are  niopening  the  comment  period 
for  our  proposed  listing  determination 
and  propo.sed  critical  habitat 
designation  for  the  Phantom  Cave  snail 
(Pyrgiilopsis  tf^xana).  Phantom 
spring.snail  (Tiyonici  clie(itiimi). 
diminutive  am])hipod  ((jdiuinarus 
hv(illdloides).  Diamond  Y  .Spring  snail 
(Psdiidoiryonia  (idaiminliim).  (a)nzales 
sjjringsnail  (Tiyanki  circiiinstrididl,  and 
Pecos  am])hi))od  (Ckimnidius  pacos)  (the 
six  west  Texas  acpiatic  invertebrate 
species)  that  was  published  in  the 
Federal  Register  on  August  10.  2012  (77 
FR  49002).  We  are  specificallv  seeking 
comments  on  the  draft  economic 
analysis,  which  is  now  available,  for  the 
critical  habitat  designation;  .see 
ADDRESSES. 

We  are  also  notifying  the  public  that 
we  will  ])uhlish  two  .separate  rules  for 
the  final  listing  determination  and  the 
final  critical  habitat  determination  for 
the  six  west  Texas  aquatic  invertebrate 
species.  The  final  listing  rule  will 
publish  under  the  existing  docket 
numlxir.  FWS-R2-F.S-201 2-0029.  and 
the  final  critical  habitat  designation  will 
|)ubli.sh  under  docket  number  F’WS-R2- 
F.S-201 3-0004. 

We  nupiest  that  you  jirovide 
comments  specifically  on  our  listing 
determination  under  the  existing  docket 
number  IFW.S-R2-E.S-201 2-0029].  We 
will  consider  information  and 
recommcmdations  from  all  interested 
j)arties.  We  are  particidarly  interested  in 
comment s  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threats  (or  lack  thereof)  to  this  species 
and  regulations  that  may  be  addressing 
tho.se  threats. 

(2)  Additional  information  concerning 
the  historical  and  current  status,  range, 
distribution,  and  po])ulation  size  of  this 
species,  including  the  locations  of  any 
additional  populations  of  this  species. 


(3)  Any  information  on  the  biological 
or  ecological  r(i(|uirements  of  the 
species,  and  ongoing  con.servation 
measures  for  the  species  and  its  habitat. 

(4)  (iurrent  or  planmul  activities  in  the 
areas  occuj)ied  by  the  species  and 
po.ssihle  im|)acts  of  these  activities  on 
this  sj)ecies. 

We  recpie.st  that  you  provide 
comments  specificallv  on  the  critical 
habitat  determination  and  draft 
economic  analysis  under  docket  numh(!r 
|FW.S-R2-E.S-'2()13-()0()4].  We  will 
consider  information  and 
recommendations  from  all  interested 
parties.  We  are  particularly  interested  in 
comments  concerning: 

(.'ll  The  reasons  why  we  should  or 
should  not  designate  habitat  as  “critical 
habitat”  under  .section  4  of  the  Ac:t  (l(i 
II..S.C.  1.531  dt  sd(].)  including  whether 
there  are  threats  to  the  species  from 
human  activity,  the  degree  of  which  can 
he  expected  to  increase  due  to  the 
designation,  and  whether  that  increase 
in  threat  outweighs  the  benefit  of 
designation  such  that  the  designation  of 
t;ritical  habitat  may  not  be  ])rudent. 

(())  .Sj)ecific  information  on: 

(a)  Tlie  amount  and  distribution  of 
habitat  for  the  six  we.st  Texas  acpiatic 
invertebrates; 

(h)  What  areas,  that  were  occiqiied  at 
the  time  of  listing  (or  are  currentlv 
occupied)  and  that  c:ontain  features 
e.ssential  to  the  con.servation  of  the 
species,  should  he  included  in  the 
designation  and  why: 

(c)  .S])ecial  management 
considerations  or  protection  that  may  be 
needed  in  critical  habitat  areas  we  are 
])roj)o.sing,  including  managing  for  the 
potential  effects  of  climate  change;  and 

(d)  What  areas  not  occiqiied  at  the 
time  of  listing  are  essential  for  the 
conservation  of  the  species  and  why. 

(7)  Land  u.se  designations  and  current 
or  planned  activities  in  the  subject  areas 
and  their  jKissihle  impacts  on  jnoposed 
critical  habitat. 

(8)  Information  on  the  ])rojected  and 
reasonably  likely  impacts  of  climate 
change  on  the  six  we.st  Texas  acpiatic 
invertebrates  and  proposed  critic:al 
habitat. 

(9)  Any  probable  ec:onomic:,  national 
security,  or  other  relevant  imjiac.ts  of 
designating  any  area  that  may  be 
inc:luclecl  in  the  final  designation;  in 
partic:nlar,  any  im})ac;ts  on  small  entities 
or  families,  and  the  benefits  of  including 
or  excluding  areas  that  exhibit  the.se 
impac:ts. 

(10)  Information  on  the  extent  to 
whic:h  the  dcxscri])tion  of  cjc;onomic 
imijacts  in  the  draft  economic  analysis 
is  complete  and  ac;curate. 

(11)  Whcither  any  .spec:ific  areas  we  are 
proposing  for  c:ritic:al  habitat 


designation  should  he  c:on.siderecl  for 
exedusion  under  .section  4(b)(2)  of  the 
Ac:t.  and  whether  the  benefits  of 
potentially  exc:lucling  any  spec:ific:  area 
outweigh  the  benefits  of  including  that 
area  under  sec:tion  4(h)(2)  of  the  Act. 

(12)  Whether  the  benefits  of  exc;lusic)n 
outweigh  the  benefits  of  inc;lucling  the 
area  projio.sed  as  c:ritic:al  habitat  around 
San  Solomon  Spring  at  Bahnorhea  State 
Park  based  on  tlie  existing  habitat 
c;on.servation  plan  or  other  relevant 
fac;tc)rs. 

(13)  Whether  we  could  imjnove  or 
modify  our  approacdi  to  designating 
c;ritic;al  habitat  in  any  way  to  provide  for 
greater  public;  j)artic;ipation  and 
understanding,  or  to  better 
ac;commoclate  public  concerns  and 
c.omments. 

If  you  submitted  c:c)mments  or 
information  on  the  ])roj)o.sed  rules  (77 
FR  49801;  August  18,  2012)  during  the 
initial  commemt  period  from  August  18, 
2012,  to  Oc;toher  1.5.  2012,  j)lea.se  do  not 
resubmit  them.  We  have  inc:orpc)ratecl 
them  into  the  public:  record,  and  we  will 
fully  consider  them  in  the  jireparation 
of  our  final  rulcxs.  On  the  basis  of  public: 
c;omments  and  other  relevant 
information,  we  may,  during  the 
clevelo|)ment  of  our  final  determination 
on  the  ])ropo.sed  c;ritic;al  habitat 
designation,  find  that  arccas  jiroposed  are 
not  e.ssential.  are  ajijirojiriate  for 
exc:hi.sion  under  sec:tion  4(h)(2)  of  the 
Ac:t,  or  are  not  ajipropriate  for 
exc:lu.sion. 

You  may  submit  your  c:omment.s  and 
materials  c;onc:erning  the  jiroposed  rule 
or  draft  cK.onomic;  analysis  by  one  of  the 
methods  listed  in  the  ADDRESSES 
.sec:tion.  We  rec]uest  that  vou  send 
c:c)mments  only  by  the  methods 
clesc'.ribed  in  the  ADDRESSES  .sec:tion. 

If  you  submit  a  c:omment  via  http:// 
www’.rdgiddtions.gov,  your  entire 
c;c)mment — including  any  personal 
identifying  information — will  be  posted 
on  the  Web  site.  We  will  po.st  all 
harclc:o])y  c:omments  on  http:// 
wn  w’.rdguldtions.gov  an  well.  If  vou 
submit  a  harclc;c)j)y  c:c)mment  that 
includes  jiersonal  identifving 
information,  you  may  recpiest  at  the  toj) 
of  your  clc)c;ument  that  we  withhold  this 
information  from  ])uhlic:  review. 
However,  we  c;annot  guarantee  that  vve 
will  he  able  to  do  so. 

Comments  and  materials  we  rec:eive, 
as  well  as  sup])orting  clc)c:umentalic)n  we 
used,  will  he  available  for  jiuhlic: 
in.spec:tion  on  http:// 
w’mv.wguldtions.gov  i\\  Doc:ket  No. 
FWS-R2-ES-2()1 2-8029  (for  the 
propo.sed  listing  rule)  and  Docket  No. 
FWS-R2-ES-2013-0()()4  (for  the 
propo.sed  c:ritic:al  habitat  designation 
and  draft  ec.onomic  analy.si.s),  or  by 
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a])p()intiiient,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  Austin  Kcological  Servic:es 
Field  (Iffice  (see  FOR  FURTHER 
INFORMATION  CONTACT).  You  may  obtain 
(:o])ies  of  the  pro])osed  rule  on  the 
Internet  at  htt})://\v\\’\v.wgul(itions.<>ov  at 
Docket  No.  FVVS-R2-FS-2()1 2-()()2‘)  and 
the  draft  economic  analysis  at  Docket 
No.  FVVS-R2-ES-2t)1 3-0004,  or  hy  mail 
from  the  Austin  Ecological  Services 
Field  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT  section). 

Background 

It  is  our  intent  to  discu.ss  only  those 
topics  directly  relevant  to  the 
designation  of  critical  habitat  for  six 
west  Texas  acjuatic  invertebrate  specnes 
in  this  docaunent.  For  more  information 
on  the  six  west  Texas  acjuatic 
invertebrate  species,  the  species’ 
habitat,  and  j)revious  Federal  actions 
concerning  the  s])ecies,  refer  to  the 
])ropo.sed  listing  rule  and  designation  of 
critical  habitat,  ])uhlished  in  the  Federal 
Register  on  August  Ki,  2012  (77  FR 
49002).  The  ])roposed  rule  is  available 
online  at  htt})://i\'\v\v.wgiiI(itions.gov  (at 
Docket  No.  l'\VS-R2-ES-201 2-0025))  or 
from  the  Au.stin  Ecological  Services 
lueld  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Previous  Federal  Actions 

On  August  10,  2012,  we  i)uhlished  a 
})ropo.sed  rule  to  list  as  endangerefl  and 
to  designate  critical  habitat  for  the  six 
west  Texas  acpiatic  invertebrate  s])ecies 
(77  FR  49002).  In  total,  approximately 
181.7  hectares  (ha)  (4.'50.0  acres  (ac)) 
were  jjroposed  for  designation  as  critical 
habitat  in  four  units  for  three  si^ecicis 
and  one  unit  for  three  other  species.  The 
proposed  critical  habitat  is  located  in 
Pecos,  Reeves,  and  )eff  Davis  Counties, 
Texas.  We  proj)o.sed  to  designate 
approximately  3.7  ha  (9.2  ac)  in  four 
units  located  in  Reeves  and  Jeff  Davis 
Counties,  Texas,  as  critical  habitat  for 
the  Phantom  Cave  snail.  Phantom 
springsnail,  and  diminutive  am’phi])od. 
\Ve  also  i)ro])osed  to  designate 
aj)))roximately  178.0  ha  (441.1  ac)  in 
one  unit  located  in  Pecos  (iounty,  Texas, 
as  critical  habitat  for  the  Diamond  Y 
Sj)ring  snail,  Conzales  sj)ringsnail,  and 
Pecos  amphipod.  That  ])ro]K)sal  had  a 
OO-day  comment  period,  ending  Oedoher 
15,  2012.  We  received  a  recjuest  for  a 
public  hearing:  therefore,  a  i)uhlic 
hearing  will  be  held  (see  DATES  and 
ADDRESSES).  We  will  submit  for 
publit:ation  in  the  Federal  Register  a 
final  listing  determination  and  critical 
habitat  designation  for  the  six  west 
Texas  acjuatic  invertebrates  on  or  before 
August  10.  2013. 


Critical  Habitat 

S(!ction  3  of  the  Act  dcTines  critical 
habitat  as  the  s|)(;cific  areas  within  the 
geograjihical  arcca  occn|)i(!d  hv  a  s|)ecies, 
at  the  time  it  is  li.sted  in  accordance 
with  the  Act,  on  which  are  found  those 
|)hvsical  or  biological  featurcis  essemtial 
to  the  conscu'vation  of  the  sjjcicicjs  and 
that  may  reejuire  sjcecial  management 
considcaations  or  |)rotection,  and 
s|)C!cific  areas  outside;  the  g(;ogra|)hical 
area  occu|)ic;d  by  a  sj)ecies  at  the  time 
it  is  li.sti;d,  u])on  a  determination  by  the 
Secretary  that  such  areas  are  essential 
for  the  conservation  of  the  s|)ecies.  If  the 
j)roj)osed  rule  is  made  final,  .section  7  of 
the  Act  will  jjrohibit  dc;struction  or 
advc;r.se  modification  of  critical  habitat 
hy  any  activity  funded,  authorized,  or 
carried  out  hy  any  Federal  agenc;y. 
Fed(;ral  agenci(;s  |)roj)osing  actions 
affecting  critical  habitat  must  considt 
with  us  on  the  effects  of  their  j;roj)osed 
actions,  under  section  7(a)(2)  of  the  Act. 

(ionsidentiion  of  Impacts  Under  Section 
4(b)(2)  oftlw  Act 

Seedion  4(h)(2)  of  the  Act  reejuires  that 
we  designate  or  revise  critical  habitat 
based  ujjon  the  best  .scientific  data 
available,  after  taking  into  consideration 
the  economic  imi)a(d,  im])act  on 
national  security,  or  any  other  r(;levant 
im|)a(d  of  .s|)ecifying  any  |)articular  area 
as  critical  habitat.  We  mav  exclude  an 
area  from  critical  habitat  if  we 
determine  that  the  hen(;fits  of  excluding 
the  area  outweigh  the  benefits  of 
including  the  area  as  critical  habitat. 
j)rovided  .such  exclusion  will  not  result 
in  the  extiiKdion  of  the  s|)ecie.s. 

When  considering  the  benefits  of 
inc:lusion  for  an  area,  we  consider  the 
additional  regulatory  benefits  that  area 
would  receive  from  the  j)rote(dion  from 
adverse  modification  or  destruction  as  a 
result  of  actions  with  a  Federal  nexus 
(activities  conducted,  funded, 
jjermitted,  or  authorized  by  Federal 
agencies),  the  educational  benefits  of 
majjjjing  areas  containing  essential 
features  that  aid  in  the  recovery  of  the 
li.sted  s])ecie.s,  and  any  benefits  that  may 
result  from  designation  due  to  .State  or 
Federal  laws  that  mav  a|)i)lv  to  critical 
habitat. 

When  considering  the  h(;nefits  of 
exclusion,  we  consider,  among  other 
things,  whether  (;xclusion  of  a  sjjecific 
area  is  likely  to  result  in  con.s(;rvation; 
the  continuation,  strengthening,  or 
encouragement  of  ])artner.shi]).s;  or 
implementation  of  a  management  j)lan. 
We  are  considering  excluding  the  San 
.Solomon  .Sjiring  Unit  that  is  currently 
covered  und(;r  a  habitat  conservation 
plan  with  Texas  Parks  and  Wildlife 
D(;])artment  for  the  Phantom  Cave  snail. 


Phantom  .s|)ring.snail,  and  diminutive 
amjjhijjod  for  management  activities  at 
Balmorhea  .State  Park.  However,  the 
final  decision  on  whether  to  exclude 
any  areas  will  he  based  on  the  best 
.scientific  data  available  at  the  time  of 
the  final  designation,  including 
information  obtained  during  the 
comment  j)eriod  and  information  about 
the  economic  imjiact  of  designation. 
Accordingly,  we  have  j)rej)ared  a  draft 
economic  analysis  concerning  the 
])ro|)o.sed  critical  habitat  designation, 
which  is  available  for  review  and 
comment  (.see  ADDRESSES  section). 

Draft  Economic  Analysis 

The  jjurpose  of  the  draft  economic 
analysis  is  to  identify  and  analyze  the 
])otential  economic  impacts  as.sociated 
with  the  j)roj)osed  critical  habitat 
designation  for  the  Phantom  Cave  snail. 
Phantom  sjningsnail,  diminutive 
am|)hi])od.  Diamond  Y  .Sj)ring  snail, 
Gonzales  sjjringsnail,  and  Pecos 
amjdiijiod.  The  draft  economic  analysis 
.sejjarates  con.servation  m(;a.sures  into 
two  di.stinct  categories  according  to 
“without  critical  habitat”  and  “with 
critical  habitat”  scenarios.  The  “without 
critical  habitat”  scenario  rejjresents  the 
baseline  for  the  analysis,  consiilering 
jjrotections  otherwi.se  afforderl  to  the  six 
w(;st  Texas  acjuatic  invertebrate;  sj)t;cies 
(e.g.,  under  the  Federal  listing  and  other 
Federal.  .State,  and  local  regulations). 

'I’lie  “with  critical  habitat”  .scenario 
describes  the  incremental  iinjiacts 
sj)ecifically  due  to  designation  of 
critical  habitat  for  the  .sj)ecies.  In  other 
words,  the.se  incremental  con.servation 
measures  and  as.sociated  economic 
imj)acts  woidd  not  occur  hut  for  the 
designation.  Conservation  measures 
imjilemented  under  the  baseline 
(without  critical  habitat)  .scenario  are 
described  {jualitatively  within  the  draft 
economic  analysis,  hut  economic 
imj)act.s  associated  with  these  measures 
are  not  quantified.  Economic  imjjacts 
are  only  (juantified  for  con.servation 
measures  imj)lemented  sj)ecifically  ilue 
to  the  designation  of  critical  habitat  (i.e., 
incr(;mental  imj)act.s).  For  a  further 
descrij)tion  of  the  methodology  of  the 
analysis,  .see  Aj)j)endix  B, 

“Framework,”  of  the  draft  economic 
analysis. 

The  draft  economic  analysis  j)rovides 
estimated  costs  of  the  fore.seeahle 
j)otential  economic:  imj)act.s  of  the 
j)ropo.sed  critical  habitat  designation  for 
the  six  w(;.st  T(;xas  acjuatic  invc;rtc;hratc; 
.sj)c;c:ic;.s  over  the  next  20  yc;ar.s,  which 
was  dc;tc;rminc;cl  to  be  the  aj)jnc)priatc; 
jjeriod  for  analysis  hc;c:ausc;  limited 
jjlanning  information  is  available  for 
most  ac:tivitic;s  to  fc)rec:ast  activity  lc;vels 
for  jjrojc;c:t.s  beyond  a  20-year  timeframe. 
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It  identifies  |)otential  incremental  costs 
as  a  result  ol  the  proj)osed  critical 
habitat  designation;  these  are  those  c:osts 
attributed  to  critical  habitat  over  and 
above  those  baseline  costs  attributed  to 
listing. 

The  draft  economic  analysis 
(|nantifies  economic  impacts  of  the  six 
west  Texas  atpiatic  invertebrate  sptu.ies 
conservation  efforts  associated  with  the 
following  cat(!gories  of  activity:  (1) 

Water  withdrawals  for  agricultural  and 
municipal  n.se;  (2)  oil  and  gas 
development;  and  (3)  recreation  and 
.spiicies  management. 

We  do  not  anticipate  recommending 
incremental  con.servation  measures  to 
avoid  adverse  modification  of  critical 
habitat  over  and  above  those 
njcommended  to  avoid  jeopardy  of  the 
species,  and.  as  such,  the  economic 
analysis  fon;casts  lew  incnmiental 
economic  impacts  as  a  result  of  the 
designation  of  critical  habitat  for  these 
spcicies.  A  ninnher  of  factors  limit  th(! 
extent  to  which  the  pro|)osed  critical 
habitat  designation  will  r(;sult  in 
incremental  costs,  including  the  fact 
that  all  the  propo.sed  habit  is  occnpi(;d 
by  the  species,  the  species’  survival  is 
so  clo.mdy  linked  to  the  (juality  of  their 
habitat,  few  actions  being  carried  out  in 
the  area  are  subject  to  a  Federal  nexus, 
and  much  of  the  pro])osed  habitat  is 
currently  managcul  for  conservation. 

I’he  total  proj(ict(!d  incremental  costs 
of  administrative  efforts  resulting  from 
.section  7  consultations  on  the  six 
invertebrates  are  a))])roximately  S4().()0() 
over  20  vears  (84.000  on  an  annualized 
basis),  a.ssnming  a  seven  percent 
di.sconnt  rate.  The  analysis  estimates 
|)otential  future  administrative  impacts 
based  on  the  historical  rate  of 
consultation  on  co-occurring  listed 
species  in  areas  jiropo.sed  for  critical 
habitat,  as  discussed  in  Chapter  2  of  the 
draft  ec:onomic  analysis. 

As  stated  earlier,  we  are  solii;iting 
data  and  comments  from  the  ])nhlic  on 
the  draft  economic  analysis,  as  well  as 
all  aspects  of  the  proj)osed  rules  and  our 
amendefi  nKpiired  determinations.  We 
may  nn  ise  the  proposcul  rules  or 
suj)j)orting  documents  to  incorporate  or 
address  information  we  receive  during 
the  |)nhlic  comment  period.  In 
j)articular.  we  may  exclude  an  area  from 
critical  habitat  if  we  determine  that  the 
Ixmefits  of  (!xclnding  the  area  outweigh 
the  benefits  of  including  the  area, 
|)rovid(!d  the  exclusion  will  not  result  in 
the  extinction  of  this  s])(!cies. 

Ke(|iiired  Determinations — Amended 

In  our  August  1(>,  2012.  proposcul  rule 
(77  FR  40001),  we  indicattul  that  we 
would  defer  onr  determination  of 
compliance  with  sev(!ral  statutes  and 
executive  orders  until  the  information 


concerning  ])otential  economic  im])acts 
of  the  designation  and  potential  effects 
on  landowners  and  stakeholders  became 
available  in  the  draft  economic  analysis. 
We  have  now  made  iisi;  of  the  draft 
economic  analysis  ilata  to  make  these 
(hiterminations.  In  this  document,  we 
affirm  the;  information  in  onr  proposed 
rule  conc(!rning  Fxecutive  Order  (F.O.) 
128()(i  (Regulatory  Planning  and 
Review),  F.O.  12830  (Takings).  F.O. 
13132  (Federali.sm),  F.O.  12088  (Civil 
justice  Reform).  F.O.  13211  (Energy, 
Sui)ply.  Distribution,  and  Use),  the 
Unfunded  Mandates  Redorm  Act  (2 
II.S.C.  l.'iOl  (if  the  Paperwork 
Reduction  Act  of  1908  (44  II.S.C.  3.801 
e/  .s’er/.).  the  National  Environmental 
Policy  Act  (42  II.S.C.  4321  e/  saq.),  and 
the  President’s  memorandum  of  April 
29.  1094.  “Covernment-to-Covernment 
Relations  with  Native  American  Tribal 
Covernments”  (80  FR  22081).  However, 
based  on  the  draft  economic  analysis 
data,  we  are  amending  onr  recinired 
determination  concerning  the 
Regulatory  Flexibility  Act  (8  II.S.C.  001 

fit 

lU^gulutoiy  I'U^xibility  Act  15  U.S.(J.  601 

fit  SfU].) 

Under  the  Regulatory  Flexihilitv  Act 
(REA;  8  II.S.C.  001  at  safj.).  as  amended 
by  the  Small  business  Regulatory 
Enforcement  Fairness  Act  of  IttOO 
(SHREFA;  8  II.S.C.  801  at  saq.). 
whenever  an  agimcy  is  recpiired  to 
])nhlish  a  notice  of  rulemaking  for  any 
|)ropo.sed  or  final  rule,  it  must  ])rej)are 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
(hiscribes  the  effects  of  the  rule  on  small 
entities  (i.e..  small  hnsines.ses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  recpiired  if  the 
head  of  the  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  numh(!r  of  small 
entities.  The  SI3REFA  amended  the  RFA 
to  require  Federal  agencies  to  provide  a 
certification  .statement  of  the  fac:tual 
basis  for  certifying  that  the  rule  will  not 
have  a  significant  economic  imjjact  on 
a  substantial  number  of  small  entities, 
based  on  our  draft  economic  analysis  of 
the  ])ro|)osed  designation,  we  ])rovid(! 
our  analysis  for  determining  whether 
the  pro])osed  rule  would  nisnlt  iu  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
ba.sed  on  comments  we  receive,  we  may 
rtwise  this  determination  as  ])art  of  onr 
final  ruhmiaking. 

According  to  the  Small  business 
Administration,  small  entities  include 
small  organizations  such  as 
ind(;pendent  nonprofit  organizations: 
small  governmental  jurisdictions, 
inf:luding  school  hoards  and  city  and 


town  governments  that  serve  fewer  than 
80, (too  residents:  and  small  husine.sses 
(13  UFR  121.201).  .Small  businesses 
incliuh!  manufactnring  and  mining 
concerns  with  fewer  than  800 
employees,  wholesah;  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  hnsines.ses  with  le.ss  than  $8 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  l(;s,s 
than  827.8  million  in  annual  husiu(!.ss, 
si)ecial  trade  contractors  doing  le.ss  than 
811.8  million  iu  annual  business,  and 
agricultural  businesses  with  annual 
.sales  less  than  8780.000.  'Fo  determine 
if  potential  economic  imi)acts  to  these; 
small  entities  are  significant,  we 
considered  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  designation  as  well  as  types  of 
project  modifications  that  may  result.  In 
general,  the  term  “significant  economic 
impact”  is  meant  to  apjjly  to  a  typical 
small  business  firm’s  business 
operations. 

'I’o  determine  if  the  j)ropo.sed 
designation  of  critical  habitat  for  the  six 
west  Texas  acjnatii:  invertebrate  species 
would  affect  a  substantial  numher  of 
small  entities,  we  considered  the 
numher  of  small  entities  aflected  within 
])articular  ty])e.s  of  economic  activities, 
such  as  water  withdrawals  for 
agricultural  and  municipal  use,  oil  and 
gas  dev(;lopmeut,  and  recreation  and 
s])ecies  manag(;ment.  In  order  to 
determine  whether  it  is  ai)jjro])riate  for 
onr  agency  to  certify  that  this  ])ro])osed 
rule  would  not  have  a  significant 
economic  impac:t  on  a  substantial 
numher  of  small  entities,  w(;  considered 
each  industry  or  category  individually. 

In  estimating  the  nnmhers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement.  Critical 
habitat  designation  will  not  affect 
activities  that  do  not  have  any  Federal 
involvement;  designation  of  critical 
habitat  onlv  affects  activities  conducted, 
funded,  permitted,  or  authorized  by 
Federal  agencies.  If  we  finalize  the 
j)ropo.sed  listing  for  the  species,  in  areas 
where  any  one  of  the  six  west  T(;xas 
acpiatic  invertebrate  species  is  pre.sent. 
Federal  agencies  will  he  rec|uired  to 
considt  with  ns  under  section  7  of  the 
Act  on  activities  they  fund,  permit,  or 
implement  that  may  affect  the  sj)ecies. 

If  we  finalize  this  projjosed  critical 
habitat  d(;signation,  consultations  to 
avoid  tin;  destruction  or  adverse 
modification  of  critical  habitat  would  be 
incor])orated  into  the  existing 
consultation  ])rocess. 

In  the  draft  economic  analysis,  we 
evaluated  the  ])otential  economic  effects 
on  small  entiti(;s  resulting  from 
implementation  of  con.servation  actions 
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related  to  the  propo.sed  designation  of 
critical  habitat  for  the  Phantom  Cave 
snail.  Phantom  springsnail,  diminutive 
amjjhipod.  Diamond  Y  Spring  snail, 
Conzales  springsnail.  and  P(!cos 
amphi])od.  VVe  do  not  anticipate 
recommending  incremental 
conservation  measures  to  avoid  adverse 
modification  of  critical  habitat  over  and 
above  those  nicommended  to  avoid 
j(;opardy  of  the  speci(!s.  and  as  such  the 
economic  analysis  forecasts  few 
incremental  economic  impacts  as  a 
result  of  the  designation  of  critical 
habitat  for  these  s])ecies.  Those 
incremental  impacts  forecasted  are 
.solely  related  to  administrative  costs  for 
adverse  modification  analy.ses  in  .section 
7  consultations.  We  anticipate 
c:ondiicting  apjuoximately  7  formal,  l.l 
informal,  and  3  technical  assistance 
consultations  considering  the 
designation,  for  a  total  of  2.'j 
consultations,  over  the  next  20  years. 
Assuming  the  consultations  are  etpially 
likely  to  occur  in  anv  year,  this  results 
in  fewer  than  two  consultations  a  vear. 
based  on  the  considtation  historv,  most 
consultations  are  unlikely  to  involve  a 
third  party.  If  any  consultations  w(;re  to 
involve  a  third  party,  fewer  than  two 
small  entities,  if  any,  c:ould  he  affected 
each  year,  'fhe  incremental  co.st  per 
entity  of  particijjating  in  a  considtation 
is  likely  to  range  from  ,$400  to  .$.').()()(). 
Please  refer  to  Appendix  A  of  the  draft 
economic  analysis  of  the  propo.sed 
critical  habitat  designation  fora  more 
detailed  di.scussion  of  ]iotential 
economic  impacts. 

'I’he  Service’s  current  understanding 
of  recent  case  law  is  that  Federal 
agencies  are  only  recjuired  to  evaluate 
the  potential  imjiacts  of  rulemaking  on 


those  entities  directly  regulated  by'  the 
rulimiaking;  therefore,  they  are  not 
reipiired  to  evaluate  the  jiotential 
imjiacts  to  those  entities  not  directlv 
regulated.  The  designation  of  critical 
habitat  for  an  endangered  or  threatened 
species  only  has  a  regulatory  effect 
where  a  Federal  action  agency  is 
involved  in  a  particular  action  that  mav 
affect  the  designated  critical  habitat. 
Under  the.se  circumstances,  only  the 
Federal  action  agency  is  directly 
regulated  by  the  designation,  and, 
therefore,  consistent  with  the  .Service’s 
current  interpretation  of  RFA  and  recent 
ca.se  law,  the  .Service  may  limit  its 
evaluation  of  the  potential  impacts  to 
those  identified  for  Federal  action 
agencies.  Under  this  interpretation, 
there  is  no  requirement  under  the  RFA 
to  evaluate  the  potential  impacts  to 
entities  not  directlv  regulated,  such  as 
small  businesses.  However,  Executive 
Orders  128(j()  and  13.'5(i.3  direct  Federal 
agencies  to  assess  co.sts  and  benefits  of 
available  regulatory  alternatives  in 
(juantitative  (to  the  extent  feasible)  and 
(jnalitative  terms.  Uon.seipientlv.  it  is  the 
current  jiractice  of  the  .Service  to  a.sse.ss 
to  the  extent  practicable  these  potential 
impacts,  if  sufficient  data  are  available, 
whether  or  not  this  analysis  is  believed 
by  the  .Service  to  he  strictly  required  by 
the  RFA.  In  other  words,  while  the 
effects  analysis  riKpiired  under  the  RFA 
is  limited  to  entities  directly  regulated 
by  the  rulemaking,  the  effects  analysis 
under  the  Act.  consistent  with  the  EO 
regulatory  analysis  requirements,  can 
take  into  consideration  impacts  to  both 
directly  and  indirectly  impacted 
entities,  where  practicable  and 
reasonable. 


In  sninmarv,  we  have  considered 
whether  the  jiroposed  designation 
would  result  in  a  significant  economic 
impact  on  a  substantial  nnmher  of  small 
laitities.  Information  for  this  analvsis 
was  gathered  from  the  .Small  business 
Admini.stration,  .stakeholders,  and  the 
.Service.  We  conclude  that  future 
consultations  are  nnlikelv  to  involve  a 
third  party.  However  if  a  third  party 
were  to  he  involved  in  a  consultation, 
we  identified  fewer  than  two  small 
business  entities  that  could  he  affected 
each  vear  as  a  result  of  the  designation 
of  critical  habitat  for  the  six  west  Texas 
aquatic  invertebrate  species.  For  the 
above  reasons  and  ba.sed  on  currently 
available  information,  we  certify  that,  if 
promulgated,  the  projio.sed  critical 
habitat  designations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  Therefore,  an  initial  regulatory 
ilexibility  analysis  is  not  reipiired. 

Authors 

The  jirimary  authors  of  this  notice  are 
the  staff  members  of  the  Austin 
Ecological  .Services  Field  (Office, 
.Southwest  Region,  U..S.  Fish  and 
Wildlife  .Service. 

Authority 

The  authority  for  this  action  is  the 
Endangered  .Species  Act  of  1973,  as 
amended  (l(i  U..S.C.  I.'j31  at  scq.). 

Dated;  |aiuiarv  23.  2013. 

Michael  |.  Bean, 

Aclinfi  Pi  incipcil  Daputy  Assislaiil  Sccrulary 
for  Fish  and  W’ildlifa  and  Parks. 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 3-0006] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Additives 

AGENCY:  Office  of  the  Under  Secretary 
for  Food  Safety.  USDA. 

ACTION:  Notice;  of  public  meetinj>  and 
r(;(jue.st  for  ce)nnnent.s. 

SUMMARY:  The;  Office  of  tlie  Acting 
Under  Secretary  for  I-’ood  Safety.  U.S. 
I)(;partinenl  of  Agricnlture  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA).  U.S.  D(;partinent  of  HeaMli  and 
I  Inman  Servic(;,s.  is  sponsoring  a  pul)lic 
meeting  on  February  11.  201 3.  from  ?):()() 
a.m.  to  12:00  p.m.  Tlie  objective  of  tlie 
public  meeting  is  to  provide  information 
and  receive  public  comm(;nts  on  agenda 
items  and  draft  United  States  (U.S.) 
positions  that  will  be  discussed  at  the 
4.‘itb  Se.ssion  of  the  (iodex  (;ommitt(;e  on 
Food  Additives  ((XiFA)  of  the  (iodex 
Alimentarius  Commission  ((index), 
which  will  be  held  in  Beijing,  (ibina 
March  18-22.  201  .'1.  USDA  and  FDA 
recognize  the  importance  of  ])roviding 
intere.sted  |)artie.s  the  opportunity  to 
obtain  background  information  on  the 
4r)tb  Session  of  the  (XiFA  and  to  address 
items  on  the  agenda. 

DATES:  The  public  meeting  is  .scheduled 
for  Monday.  Februarv  11. 2013.  from 
0:00  a.m.  to  12:00  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Rooms  lA-001  and  lA-002.  US 
FDA.  Harvey  Wiley  Federal  Building. 

.51 00  Faint  Branch  Farkwav,  Ciollege 
Fark.  MD  20740. 

Documents  related  to  the  4,')tb  Session 
of  the  C(iFy\  will  be  accessible  via  tin; 
World  Wide  Web  at  the  following 
address:  htlp:// 
w’w'w.codp.xalinwntarius.iwt/ 
cunvnt.as}). 

The  U.S.  Delegate  to  the  4.5tb  Session 
of  the  (Xd"A.  Susan  Ciarberrv.  USDA  and 


FDA.  invite  interested  U.S.  parlies  to 
submit  their  commenis  electronicallv  to 
the  following  email  addr(;ss: 
c(:fa@id(i.bhs.p,ov. 

RFClS'l’RA'riON:  Attendees  may 
register  by  emailing  (:(:j(i@fd(i.hhs.go\'  by 
February  0.  2013.  Farly  registration  is 
(;ncouraged  becau.se  it  will  exp(;dile 
entry  into  the  building  and  its  parking 
area.  If  you  reepure  jjarking,  i)lease 
include  the  veliicle  make  and  tag 
number  when  you  register.  Bei:au.se  the 
meeting  will  be  held  in  a  Federal 
building,  you  should  al.so  bring  photo 
identification  and  plan  for  adequate 
time  to  ])a.ss  through  .sei;urity  .screening 
sy.stems.  Attendees  who  are  not  able  to 
attend  the  meeting  in-per.son  but  wi.sb  to 
partici])ate  may  do  .so  by  phone.  Tbosi; 
wishing  to  particijiate  by  phone;  should 
reepiest  the  call-in  numb(;r  and 
conference;  e:e)ele;  when  tbev  re;giste;r  fe)r 
the  me;e;ting. 

Feer  furtbe;r  infe)rmatie)n  abe)ut  the  4.51b 
Se;.ssie)n  of  the  ('.UFA  e;e)ntae:l:  Susan 
Ciirbe;rry.  Fb.D..  Sui)e;rvi.se)ry  (ibe;mist. 
Divisieni  e)f  Fe;titie)n  Re;vie;w.  ()f(ie:e;  e)f 
l*’e)e)el  Aelelitive;  S.dety.  Cienter  feer  Fe)e)el 
Safety  .mel  Applieel  Nutritie)n  CF.SAN/ 
FDA.' HFS-20.5.  .5100  Faint  Brane:b 
Farkway.  Ce)lle;ge;  Fark.  MD  20740. 
Tele;i)be)ne;:  (240)  402-1200.  Fax:  (301) 
430-2072,  email: 
siis(in.c(irheny@fd(i.hhs.<’()v. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBLIC  MEETING  CONTACT:  Daniel  E. 
k’obne;r.  Fb.D.,  Review  Cbe;mist, 

Divisie)!!  of  Fe;titie)n  Review,  Offie:e  e)f 
Fe)e)el  Aelelitive  Safety,  CFSAN/FDA 
HFS-20.5,  .5100  Faint  Brane;b  Farkwav. 
Ce)lle;ge  Fark,  MD  20740,  Te;lei)be)ne;: ' 
(240)  402-1200,  Fax:  (301)  430-2072. 
email:  ddniel. lolmer@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

(]oele;x  was  e;stal)lisbe;el  in  1003  by  two 
Uniteel  Natie)ns  e)rganizatie)ns,  the  Feeeiel 
anel  Agrie;ultnre;  ()rgainzatie)n  (FAO)  anel 
the  Worlel  He;altb  Organizatie)n  (WHO). 
Tbreeugb  aeieeptieen  e)f  fe)e)el  .stanelarels, 
e:e)ele;s  e)f  ])rae;tie:e;,  anel  eetber  guiele;line;s 
ele;ve;le)])e;el  by  its  e;e)mmitte;e;s,  anel  by 
])re)moting  their  aeie)])tie)n  anel 
imple;me;nlatie)n  by  gove;rnme;nts,  (ieeelex 
se;e;k.s  te)  |)re)le;e:t  the;  health  e)f  e:e)nsume;r.s 
anel  ensure;  that  fair  prae:lie:e;.s  iire  u.seel 
in  traele. 

The  (XiFA  e;.stablisbe;s  eu’  eneleerseis 
ae:e:e;])tal)le  maximum  levels  fe)r 
iuelivielual  foe)el  aelelitive;s;  |)re;i)are;s 
])riority  lists  e)f  fe)e)el  aelelilive;.s  idr  risk 
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as.se;.ssme;nt  by  the  )e)int  FAO/WHO 
Expert  (ie)mmitle;e;  e)n  Fe)e)ei  Aelelitives 
(jlXiFA):  assigns  iune:tional  e;lasse;.s  anel 
Internatiomd  Numbering  System  (INS) 
nnmbe;r.s  te;  inelivielual  ideeel  aelelitives: 
re;e:e)mme;nel.s  spe;e:ifie;atie)ns  e)f  ielentity 
anel  purity  leer  fe)e)el  aelelitives  idr 
;iele)ptie)n  by  Ce)ele;x:  e;e)nsiele;rs  metboels 
e)f  analysis  Idr  the  eleterminatieen  e)f 
aeielitive;s  in  fe)e)el:  imel  e:onsieler.s  anel 
e;laborate;s  .stanelarels  e)r  e;oele;s  Idr  re;late;el 
subje;e:t.s  sue:b  as  labeling  of  fdeeel 
aelelitive;s  when  solel  as  sue;b.  The  CXiFA 
is  beesteel  by  China. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  tdlleewing  iteans  een  the  ageaiela  for 
the  4,5tb  Sessieeii  e)f  the  (XiFA  will  be; 
elise:usse;el  eluring  the  ])ublic  me;eting: 

•  Matters  re;fe;rre;el  bv  Ceeelex  anel  e)tbe;r 
C.eeelex  Ceemmittees  anel  Task  Fe)re;e;.s. 
(CX/FA  13/4.5/2). 

•  Matters  e)f  inte;re;.st  arising  fre)m 
l''AO/WHO  anel  fre)m  the  70tb  Me;e;ting 
e)f  the  )e)int  FAO/WHO  Expe;rl 
(ie)mmilte;e;  een  Feeeeel  Aelelitives  ()ECiFA). 
(CX/FA  13/45/3). 

•  Idieleersement  anel/e)r  revisieen  e)f 
maximum  levels  feer  fe)e)el  aelelitives  anel 
pre)e;e;.s.sing  aiels  in  (-oele;x  stanelarels. 
(CX/FA  13/45/4). 

•  Applie;ation  e)f  the  ele;e:i.sion-tree;  eai 
the  alignmeait  e)f  the  foe)el  aelelitive 
j)re)visie)ns  of  e:e)mme)elity  .stanelarels  anel 
relevant  preevisions  of  the  CSFA.  (CX/ 

FA  13/45/5) 

•  Di.se:us.sie)n  ])a])e;r  een  the  revision  e)f 
the  (hiidelines  for  the  Evaluation  of 
Food  Additive  Intakes  ((lAC/CiL  3- 
1080).  (CX/FA  13/45/0). 

•  Frendsions  in  Tables  1  anel  2  for 
fe)e)ei  aelelitives  listeel  in  Table;  3  with 
“ae:ielity  re;gnlator”  fune:tieHi  anel 
beerizeintal  a])pre)ae:b  for  provisieens  in 
Table;.s  1  anel  2  for  feeoel  aelelitive;s  liste;el 
in  Table  3  with  "eanulsifier,  stabilizer 
iinel  tbie;kent;r”  fune;tie)n.  (CX/FA  13/45/ 
7). 

•  Frendsieens  (eir  aluminum  e;e)ntaining 
tdeeel  aeielitive;s  e)f  the  CkSFA.  ((iX/FA  13/ 
45/8). 

•  Fre)pe).se;el  elnifl  fe)e)el  aelelitive; 
])re)vi.sions  Idr  a.spartame;-ae:e;.sulfame;  salt 
(INS  002)  (rejilies  te)  CL  2()12/.5-FA  Fart 
B,  peeint  7).  (CX/FA  13/45/0). 

•  New  i)re)])e).sal.s  idr  the;  use;  e)f  nisin 
(INS  234)  in  fdoel  e;ate;ge)ry  08.0  “Me;at 
anel  me;at  pre)elue;t.s,  ine:lueling  pe)ultry 
anel  game”  (replie;.s  to  CiL  2012/5-FA 
Fart  B,  point  8).  (CX/FA  13/45/10). 

•  Fre)])e)sal.s  for  new  aelelitive 
j)re)vision.s  in  fdeeel  e:ate;ge)ry  10.0 
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“Pnijiared  foods”  (nijjlies  to  ('.L  201 2/5- 
FA  Fart  13.  point  0).  (CX/FA  13/45/11). 

•  Froposals  for  new  additive 
provisions  and/or  nn'ision  of  food 
additive  provisions  of  the  (iSFA  (replies 
to  C;i.  2012/.5-FA  Fart  13,  point  10).  (CX/ 
FA  13/45/12). 

•  Froposals  for  application  of  Noti; 

188  to  ])rovisions  for  acesnlfame 
])otas.siuin  (INS  950)  and  Note  191  to 
provisions  for  aspartame  (IN.S  951).  (CX/ 
FA  13/45/13). 

•  Fro])o.sals  for  Changes  and/or 
Addition  to  the  International 
Numhering  Svstem  for  Food  Additives. 
(CX/FA  13/4.5/14). 

•  S])ecifications  for  the  Identity  and 
Fnritv  of  food  additives  arising  from  the 
70th  )ECFA  Meeting.  (CX/FA  13/45/15). 

•  Froposals  for  additions  and  changes 
to  the  Friority  List  of  Food  Additives 
jjroposed  forevaluation  by  jECFA 
(re])lies  to  (]L  201 2/8-FA)  (CX/F'A  13/ 
45/10). 

•  Froposed  jnioritized  list  of  colors 
for  re-evaluation  hv  JECFA.  (CX/FA  13/ 
45/17). 

•  Dataha.se  on  ])rocessing  aid.s — 
criteria  for  entrv  of  siihstances  in  the 
database  (CX/FA  13/45/18). 

•  Discussion  ])a])er  on 
recommendations  for  Note  101  of  the 
C.SFA  (CX/FA  13/45/19). 

Each  issue  listed  will  h(!  fully 
de.scrih(ul  in  documents  distributed,  or 
to  h(!  distributed,  by  the  .Secretariat  prior 
to  the  meeting.  Memhtus  of  the  public 
may  access  these  docannents  at  flp:// 
ftp.f(io.org/(:o(l(!\/iuootin<>s/(XU"/\/ 
(X:FA45. 

Public  Meeting 

At  the  F’ehruarv  11,  2013.  i)uhlic 
meeting,  draft  IJ.S.  ])o.sitions  on  the 
agenda  items  will  he  described  and 
discussed,  and  attendees  will  have  the 
op])ortunity  to  jK)se  cpiestions  and  offer 
comments.  Written  comments  may  he 
offered  at  the  meeting  or  sent  to  the  II. .S. 
D(;legate  for  the  45th  .Session  of  the 
CCFA,  Dr.  .Susan  Carh(;rrv  at  the 
following  address:  c(:f(i@fd(i. hhs.gov. 
Written  comments  should  state  that  they 
relate  to  activities  of  the  45th  Se.ssion  of 
tin;  CCFA. 

Additional  Public  Notiiicatinn 

F.SKS  will  announce  this  notice  online 
through  the  FaSlS  Web  ])age  located  at 
http:/ /w’w’w. fsis.usda.gov/ 
ragulationsj/r jndicias/ 
FadandHagistai'Notices/indax.asp. 

F.SKS  will  al.so  make  copies  of  this 
Federal  Register  publication  available 
through  the  F.SKS  Constituent  lJ])date. 
which  is  used  to  provide  information 
regarding  FSKS  policies,  procedures, 
regulations.  Federal  Register  notices, 
IKSKS  ])uhlic  meetings,  and  other  types  of 


information  that  could  affect  or  would 
he  of  interest  to  constitiumts  and 
stakeholders.  Th(!  Update  is 
communicated  via  List.s(!rv,  a  freii 
electronic  mail  suh.scription  service  for 
industry,  trade  grou]).s,  consumer 
interest  groups,  health  professionals, 
and  other  individuals  who  have  asked 
to  he  included.  'I’he  Update;  is  also 
available  on  the  F.SKS  Web  page.  In 
addition.  F.SKS  offers  an  electronic  mail 
subscription  .service  which  provides 
automatic  and  cu.stomized  access  to 
select (;d  food  safety  news  and 
inhermation.  This  .service  is  available  at 
http:// WWW. fsis.usda.gov/ 

Nows  fr  Evauts/Eiuail  Suhscript ion/ . 

0])tions  range  from  recalls  to  export 
information  to  regulations,  directives, 
and  notices.  Customers  can  add  or 
delete  suh.scrijjtions  themselves,  and 
have  the  option  to  password  protect 
their  accounts. 

USDA  Nondiscrimination  Statement 

U.SDA  ])rohihits  discrimination  in  all 
its  i)rogram.s  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  ])olitical  beliefs, 
sexual  orientation,  and  marital  or  family 
.status.  (Not  all  prohibited  bases  a})ply  to 
all  i)rogram.s.)  Fer.sons  with  disabilities 
who  re(]uire  alternative  means  for 
communication  of  program  information 
(Braille,  large  print,  or  audiotape;.) 
should  c:ontact  IKSDA's  Target  Center  at 
2()2-72()-2(i()()  (voice  and  TTY). 

To  file  a  writt(;n  com])laint  of 
discrimination,  write  U.SDA,  Office  of 
the  A.ssistant  .Secretarv  for  Civil  Rights. 
1400  lnd(;pendence  Avenue  SW., 
Washington.  DC  20250-9410  or  call 
202-720-5904  (voice  and  TTY).  U.SDA 
is  an  eepial  opportunity  provider  and 
employer. 

Done;  at  Wasliington.  IXI.  on:  Jaiuiarv  .30, 
2013. 

MaryFrances  Lowe, 

I KS.  Mdiuigur  for  Codvx  Alinwntciriiis. 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Kootenai  National  Forest;  Buckhorn 
Planning  Subunit;  Lincoln  County, 
Montana;  Environmental  Impact 
Statement 

agency:  Forest  Service,  U.SDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  imjiact  statement. 

SUMMARY:  The  Forest  .Service  will 
prepare  an  Environmental  Imjiact 
Statement  (EKS)  to  disclose  the 


environmental  effects  of  commercial 
and  non-commercial  vegetation 
management  activities.  pre.scrihi;d 
burning,  and  watershed  improveanent 
activities.  Acce.ss  management  changes 
and  other  design  features  are  included 
to  protect  re.sources  and  facilitate 
management  activities.  The  project  is 
located  in  the  Buckhorn  Flanning 
.Subunit  on  the  Three  Rivers  Ranger 
District,  Kootiinai  National  F’orest. 
Lincoln  Uounty,  Montana,  and  north  of 
Troy.  Montana. 

DATES:  Uomments  concerning  the  scope 
of  the  analysis  must  he  received  within 
30  days  from  the  date  of  jiuhlication  in 
the  Federal  Register. 

ADDRESSES:  Send  written  comments  to 
Kirsten  Kaiser;  District  Ranger,  Three 
Rivers  Ranger  Di.strict.  12858  U.S  Hwy  2. 
Troy,  MT  59935.  Uomments  may  al.so  he 
.sent  via  email  to  conuuants-northarn- 
kootanai-thra(;-rivers@fs.fHd.us:  or  via 
fac.simile  to  (400)  29.5-7410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Fat  Shira,  Froject  Team  Leader, 
Three  Rivers  Ranger  Di.strict.  12858  U.S 
Hwy  2.  Troy.  MT  59935.  Fhom;:  (400) 
295-4093.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  tlu;  Ihideral  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  I’he 
project  area  is  approximately  50.000 
acres  in  size  and  is  located  about  27 
mih;.s  north  of  Troy.  Montana  in  the 
Yaak  River  Valley  and  includes  the 
following  drainages:  .Spread  Creek, 
llellroaring  Creek,  and  Meadow  Creek. 
The  legal  de.scription  includes 
Townshijis  35  and  30  North.  Ranges  34 
and  33  We.st.  Lincoln  County.  Montana; 
and  Township  04  North,  Range  3  East. 
Boundary  County.  Idaho. 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  this  project 
is:  (1)  Fromote  resilient  vegetation 
conditif)n.s  by  managing  towards 
charactertic  landscape-level  vegetation 
patterns,  .structure,  patch  size,  fuel 
loading  and  species  com[)osition;  (2) 
maintain  or  improve  water  (piality  and 
native  atpiatic  species  habitat;  and,  (3) 
providi;  wood  jiroducts  to  contribute  to 
local  and  regional  economies. 

Proposed  Action 

The  ])ropo.sed  action  includes  timh(;r 
harvest  and  associated  fuels  treatments, 
prescribed  burning  and  watershed  work 
to  addre.ss  the  purj)ose  and  need.  The 
jnojio.sed  action  includes; 

(1)  Approximately  1.3()()  acres  of 
regeneration  harvest  that  would  initially 
produce  foraging  opportunities  for 
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wildlife  species  including  big  game  and 
grizzly  bear,  which  would  transition 
into  seedling  and  i)ole  sized  stands  that 
provide  young  forest  habitat  before  the 
stands  further  develoj)  mature  fore.st 
characteristics.  (Grouping  of  some  units 
would  create  large  areas  of  opeidngs 
within  a  matrix  of  leave  areas  to  mimic 
a  stand  replacing  fin;.  There  are  nine 
units  pro|)o.sed  that  would  create 
openings  larger  than  40  acres  and 
r(!(]uir(;s  a  00-day  public  review  and 
Regional  Fore.ster  approval  (FSM 
2471.1).  This  notice  serves  as  the 
beginning  of  the  00-day  ])uhlic  review. 
The  largest  of  these  treatment  units 
would  i)e  approximately  280  acres.  The 
openings  are  designed  to  provide  no 
greater  than  000  feet  distance  to  cov(!r 
for  grizzly  hear  and  big  game  .species. 

All  riparian  areas  will  he  identified  by 
the  Interdisciplinary  Team  and 
excluded  from  harvest  units. 
Approximately  414  acres  an;  projjosed 
for  treatments  within  the  Wildland 
Urban  Interface  (Will). 

(2)  About  04  acres  of  intermediate 
harvest  is  proj)osed  to  improve  stand 
conditions  and  increase  huckleberry 
growth  in  the  nnderstorv. 

(3)  In  an  effort  to  return  fire  to  the 
landscape  and  |)romote  increased 
huckleberry  growth  and  foraging 
oj)portnnities,  apj)roximately  12,127 
acres  of  prescribed  burning  is  being 
propos(;d  with  uj)  to  17,703  acres 
considered  as  part  of  the  maximum 
allowable  burn  area.  Approximately 
1,000  acres  of  burning  will  occur  in  the 
Wildland  Urban  Interface  (WUI). 
Ap})roximately  7,10.'j  acres  of  this 
burning  will  occur  within  two 
Inventoriiul  Roadless  Areas  (IRAs) 
located  in  and  adjacent  to  the  project 
area.  To  achieve  burn  objectives  of 
reducing  canopy  cover  in  ])ortions  of  the 
proposed  burn  units,  hand  slashing 
would  occur  within  the  IRAs  to  create 

a  fiud  bed  which  helps  carry  fin; 
through  the  burn  area  and  meet 
objectives.  In  areas  of  suitable  whitehark 
pine  habitat,  slashing  of  other 
encroaching  conifers  around  existing 
live  whitehark  j)ine  may  occur  before 
burning.  Whitehark  ])ine  seedlings  may 
he  planted  after  the  burns  are 
comj)leted.  Whitehark  pine  is  listed  as 
a  sensitive  sj)ecies  in  R(;gion  One  and  is 
a  (Candidate  species  for  listing  as 
threat(;ned  under  the  endangered 
species  act  (ESA),  'fhe  US  Fish  and 
Wildlife  Service  found  that  whitehark 
pine  is  “warranted  hut  precluded’'  from 
listing  at  this  time. 

(4)  It  is  estimated  that  two  temporarv 
roads,  totaling  0.7  miles  would  he 
constructed  to  accomplish  the  timber 
harvest  and  associated  fuel  reduction 
work  and  woidd  he  obliterated 


following  activities.  Approximately  20 
miles  of  haul  routes  would  receive  Rest 
Management  Practices  (RMPs)  and  road 
maintenance  work  to  meet  State  I3MP 
r(;ouirements  for  water  (piality. 

(.'))  Approximately  28  miles  of  road 
have  been  identified  for  stabilization  to 
r(;dnce  the  potential  for  sediment 
delivery  to  .streams.  This  work  includes, 
hut  is  not  limited  to  the  removal  of 
culverts,  removal  of  log  stream  crossing 
structures,  water  bars  and  removing 
unstable  fill  material.  A  Travel  Analysis 
has  been  com])leted  for  the  Project  Area. 
Roads  identified  in  the  Trav(;l  Analysis, 
as  need(;d  for  long-term  management  of 
the  National  Forest  would  he  ])ut  into 
intermittent  stored  service.  Roads 
identified  in  the  Travel  Analysis,  as  not 
needed  for  long-term  management 
would  he  decommissioned.  All  road 
decommissioning  and  intermittent 
stored  services  work  is  ])roposed  on 
roads  currently  closed  to  motor  vehicle 
at:cess.  (x)ordination  with  recreational 
u.s(;rs  (snowmohilers,  mountain  hikers, 
hikers  and  stoi;k  u.sers)  would  he 
ongoing  through  analv.si.s  and 
implementation  to  maintain  popular 
access  routes. 

Possible  Alternatives 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
h(;  the  “no  action”  alternativi;  in  which 
none  of  the  pro])osed  action  would  h(; 
im])lemented.  Additional  alternatives 
may  he  included  in  response  to  issues 
rai.sed  by  the  public  during  the  scoping 
process  or  due  to  additional  concerns 
for  re.sonrce  values  identified  by  tin; 

I  n  t  erd  i  sc i  p  1  i  n a  ry  T(;a m . 

Responsible  Oilicial 

The  Forest  Supervisor  of  the  Kootenai 
National  Forest,  31374  US  Highwav  2. 
Lihhy,  MT  .'59923-3022,  is  the 
Responsible  Official.  As  the  Re.sjjonsihle 
Official.  1  will  decide  if  the  j)ro])osed 
action  will  he  implemented.  1  will 
document  the  decision  and  rationale  for 
the  decision  in  the  Record  of  Decision. 

I  have  delegated  the  responsihility  for 
pre])aring  the  DEIS  and  FEES  to  the 
District  Ranger,  Thr(;e  Riv(;rs  Ranger 
Di.strict. 

Nature  of  Deci.sion  To  Be  Made 

Based  on  the  purpose  and  need,  the 
Responsible  Official  reviews  the 
pro|)o.sed  action,  the  other  alternatives, 
tin;  environmental  con.se(|uence.s,  and 
])uhlic  comments  on  the  analysis  in 
order  to  make  the  following  decision: 

(1)  Whether  to  inijilement  timber 
harvest  and  a.ssociated  fuels  treatments, 
prescribed  burning,  and  watershed 
work,  including  the  design  features  and 
j)otential  mitigation  measures  to  protect 


resources;  and  if  so,  how  much  and  at 
what  specific  locations: 

(2)  VVhat,  if  any,  s])(;cific  project 
monitoring  re(]uirements  are  needed  to 
assure;  design  features  and  potential 
mitigation  measures  are  implem(;nted 
and  effective,  and  to  (;valuate  the 
success  of  the  project  objectives. 
Pr(;liminary  ])rojei;t  monitoring  ne(;ds 
identifit;d  include  pre-  and  post- 
tr(;atment  huckleberry  production, 
effectiveness  of  BMP  work,  and 
retention  of  coar.se  woody  debris.  A 
j)roject  specific  monitoring  plan  will  he 
developed. 

Preliminary  Issues 

Initial  analysis  by  the 
lnterdisci])linary  Team  has  brought 
forward  two  issues  that  mav  affect  the 
design  of  the  project. 

(1)  There  are  nine  units  jnoposed  that 
would  create  openings  larger  than  40 
acres.  This  action  recpiires  a  80  dav 
])uhlic  review  and  Regional  Fore.ster 
aj)])roval  (F.SM  2471.1)  This  document 
si;rves  as  the  h(;ginning  of  the  (50  day 
public  r(;view  ])eriod. 

(2)  Based  on  the  nine  units  pro])osed 
that  would  create  ojienings  larg(;r  than 
40  acres,  a  site-s])ecific  Fore.st  Plan 
amendment  for  MA  12  (big  game 
Slimmer  range)  may  he  reijuired  for 
Wildlife  .Standard  7,  Forest  Plan  page 
111-49.  which  states  that  generally 
harvest  unit  size  should  not  exc(;ed  40 
acr(;.s  in  elk  and  mule  deer  habitat  or  20 
acres  in  size  for  moo.se  and  whitetail 
deer  habitat.  Potentially,  maintaining 
two  sight  distances  between  openings  as 
movem(;nt  iiorridors  for  wildlife  may 
also  he  an  issue.  The  larger  openings  are 
designed  to  mimic  the  effects  of  a  stand 
rejilacing  fire  and  to  meet  the  pnrjiose 
and  need  for  tin;  project. 

Si:oping  Process 

This  notice  of  intent  initiates  the 
.scoping  jirocess,  which  guides  the 
develojnnent  of  the  environmental 
imjiact  statement.  Thi;  Interdisciplinarv 
Team  will  continue  to  seek  information, 
comments,  and  a.ssistance  from  F(;deral. 
.State,  and  local  agencies.  Tribal 
gov(;rnments.  and  other  individuals  or 
organizations  that  may  he  interested  in, 
or  affected  by,  the  proposed  action. 
There  are  several  collaborative  groups  in 
the  area  that  the  Interdisciplinary  Team 
will  interact  with  during  the  analysis 
proc(;.ss. 

It  is  imjKirtant  that  reviewers  ])rovide 
their  comments  at  such  times  and  in 
such  manner  that  they  are  useful  to  the 
agency’s  preparation  of  the 
environmental  impact  .statement. 
Therefore,  comments  should  he 
provided  jjrior  to  the  close  of  the 
comment  period  and  .should  clearly 
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articulate  tlie  reviewer’s  concerns  and 
contentions. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  ot  those  who  comment,  will 
l)(!come  part  of  the  puhlic  record  for  this 
])roposed  action.  C^omments  submitted 
anonymously  will  he;  accej)ted  and 
considered,  however. 

Datcul;  )amiary  24.  2012. 

Paul  Hradlord, 

Forest  Supervisor.  Kooteiuii  X'ationol  Forest. 
|FK  Ooc.  2()i:t-()2418  I'ilod  2-4-12:  8:4.')  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

First  Phase  of  the  Forest  Planning 
Process  for  the  Bio-Region;  Correction 

agency:  USDA,  Forest  Service. 

ACTION:  Notice;  correc:tion. 

SUMMARY:  The  Department  of 
Agriculture  (USDA),  Forest  Service. 
Pacific  Southwest  Region,  jmhlished  a 
notice  in  the  Federal  Register  of  )anuarv 
24,  2013,  (78  FR  510.5)  which  concerned 
initiating  a  forest  planning  jirocess 
under  the  new  jilanning  rule  entitled 
First  Phase  o)  the  Forest  Planning 
Process  for  the  Bio-Region.  The 
document  contained  incorrect  wording 
describing  the  Notice  as  a  Notice  of 
Intent  and  introducing  terms  associated 
with  National  Environmental  Policy  Act 
(NEPA)  process,  and  extraneous 
material  not  a.ssociated  with  the  forest 
jilanning  revision  proce.ss. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  E.  Pugh,  Deputy  Director, 
Ecosystem  Planning,  7b7-5(i2-85)51 . 
Individuals  who  n.se  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Ser\'ice 
(FIRS)  at  l-8()()-877-833\)  between  8 
a.m.  and  8  p.m..  Eastern  Time.  Monday 
through  Friday. 

(Correction 

In  the  Federal  Register  of  )annarv  24, 
2013,  in  FR  doc.  2013-1254.  on  page 
5105,  in  the  first  column,  correct  the 
SUMMARY  to  read: 

The  Dejiartment  of  Agriculture 
(USDA),  Fore.st  Service,  Pacific 
Southwe.st  Region  is  initiating  the  first 
phase  of  the  forest  jilanning  process 
pursuant  to  the  2012  Fore.st  Planning 
Rule.  This  jirocess  results  in  Fore.st 


the  strategic  direction  for  management 
of  forest  resources  for  the  next  ten  to 
fifteen  years  on  the.se  National  Forests. 
The  first  phase  of  the  proce.ss,  the 
assessment  jihase,  has  begun  on  the 


.Secjuoia,  Sierra,  and  Inyo  National 
Forests  and  that  interested  parties  are 
invitiul  to  contribute  in  the  development 
of  the  a.sse.ssment  (30  CFR  219.0),  ami 
that  a.ssociated  NEPA  processes  will  he 
initiated  after  its  completion. 

In  the  Federal  Register  of  january  24, 
2013.  in  h’R  doc.  2013-1254,  on  Jiage 
51  ()5,  in  the  second  column,  correct  the 
DATES  to: 

The  as.sessments  for  the  Inyo. 

.Setpioia,  and  Sierra  National  Forests 
will  he  com])leted  by  Dec:emher  31 , 

2013.  Following  comjiletion  of  the 
a.ssessments  each  forest  will  initiate 
procedure  j)ur.suant  to  the  NEPA  and 
jnejiare  forest  plan  revisions. 

In  the  Federal  Register  of  January  24, 
2013,  in  FR  doc:.  2013-1254,  on  page 
5105,  in  the  second  column,  correct  the 
SUPPLEMENTARY  INFORMATION  to  read: 

’file  National  Forest  Management  Act 
(NFMA)  of  1970  rcxpiires  that  every 
National  Forexst  System  (NFS)  unit 
develop  a  land  management  plan  (LMP). 
On  April  9,  2012,  the  Forest  Scn  vice 
finalized  its  land  management  ])lanning 
rule  (2012  Planning  Rule),  which 
jirovides  broad  programmatic  direction 
to  National  Forests  and  National 
Grasslands  for  develoj)ing  and 
implementing  their  land  managememt 
plans  (LMPs).  Forexst  plans  dcxscrihe  the 
strat(!gic  dirc^ction  for  management  of 
forest  rexsonrees  for  tem  to  liftcum  years, 
and  are  adaptive  and  amendahle  as 
conditions  change  over  time.  Under  the 
2012  Planning  Rule,  the  assessment  of 
(icological,  .social,  and  economic  trends 
and  conditions  is  the  first  stage  of  the 
planning  proeexss.  The  second  stage  is  a 
development  and  decision  proeexss 
guided,  in  jiart,  by  the  National 
Environment  Policy  Act  (NEPA)  and 
includes  the  j)re[)aration  of  Draft 
Environmental  Imjiact  Statement  and 
Reviscxl  Forest  Plan  for  puhlic  review 
and  comment,  and  the  jireparation  of 
the  Final  Environmental  Impact 
Statement  and  Revised  I'Orest  Plan.  The 
third  stage  of  the  ])roccxs.s  is  monitoring 
and  feedback,  which  is  ongoing  over  the 
life  of  the  revised  forexst  jilans. 

The  Pacific  Southwe.st  Region  of  the 
Forest  Service,  United  States 
Department  of  Agriculture,  along  with 
the  Sierra,  Inyo,  and  .Sequoia  National 
I’orests,  is  preparing  assessments 
juirsuant  to  2012  Fore.st  Planning  Rule. 
The  asse.ssments  will  rajiidlv  evaluate 
existing  information  about  relevant 
ecological,  economic,  and  .social 
conditions,  trends,  and  sustainability 
and  their  relationship  to  land 
management  plans  within  the  context  of 
the  broader  landscajie.  The  assessments 
will  identify  existing  information 
relevant  to  the  planning  areas  and  build 
common  understanding  of  that 


information  ])rior  to  initiating  formal 
plan  revision  processes.  The  jnocess  to 
develop  these  as.ses.sments  will  he 
carried  out  using  an  open,  collaborative, 
and  transparent  puhlic  engagement 
|)roce.ss.  With  this  notice,  the  agency 
invites  other  governments,  non¬ 
governmental  parties,  and  the  jiuhlic  to 
contribute  in  as.sessment  development. 
The  intent  of  public  engagement  during 
development  of  tlu;  a.sse.ssment  is  to 
identify  as  much  relevant  information  as 
possible  to  inform  the  land  management 
plan  develoiunent  jirocess.  We 
encourage  contributors  to  share  material 
about  existing  conditions,  trends,  and 
percejitions  of  social,  economic,  and 
ecologit;al  systems  relevant  to  the 
])lanning  proce.ss.  Public  participation 
in  the  assessment  proce.ss  suj)])ort.s  the 
development  of  relation.ships  of  key 
stakeholders  throughout  the  plan 
development  proce.ss  and  is  a  first  step 
to  understanding  current  conditions, 
available  data,  and  feedback  needed  to 
support  a  strategic,  efficient  jilanning 
jirocess. 

Due  to  commonality  of  is.sues  and  the 
broader  landscape  to  consider,  these 
assessment  jiroces.ses  will  begin  with  a 
larger  g(!ographic  or  regional 
assessment.  This  broader  area 
evaluation  will  not  only  })rovide  a 
land.scape  .scale  context  for  the  revision 
of  the  Inyo,  .Serpioia.  and  .Sierra  National 
Fore.sts,  it  will  provide  information  that 
will  be  used  as  the  agency  moves  into 
the  revision  proce.ss  for  adjacent  forests 
in  the  near  future,  and  provide  for  a 
more  comprehensive  and  efficient 
])roces.s. 

We  are  committed  to  collaboration 
and  to  strengthening  j)uhlic  engagement 
throughout  the  process.  Collaboration 
and  communication  plans  are  being 
developed  with  the  helj)  of  .stakeholders 
at  the  regional  and  fore.st  levels.  Each 
])lan  is  unic|iie  to  the  needs  of  the 
peojile  and  communities  being  served. 
Regional  and  forexst  specialists  have 
begun  collecting  information  and 
working  with  stakeholders  to  describe 
exi.sting  resource  conditions  and  trends. 
If  you  would  like  to  contribute  to  the 
jirocess  or  for  more  information,  plea.se 
contact  Ronald  L.  Pugh,  Deputy 
Director,  Ecosy.stem  Planning  of  the 
Pacific  .Southwest  Region.  707-582- 
8951  or  visit  intranet  site: 
\v\v\v.ourforest})Iace.ning.coin.  The 
projected  completion  date  for  the 
assessments  for  the  Inyo,  .Secpioia,  and 
.Sierra  National  Forests  is  December  31, 
2013. 


Land  Management  Plans  which  describe 
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liimiarv  31, 2013. 

Randy  Mixtri*. 
lUffiional  Foivsirr. 

IKK  Dcic.  2()n-()25KH  Rind  1  Itl.'i  anil 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Proposed  Information  Collection; 
Comment  Request;  Application  for 
Investment  Assistance 

agency:  Fcoiioniic  Development 
Administration.  Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
(-ommerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opjiortimity  to  comment  on 
jiropo.sed  ami/or  continuing  information 
collections,  as  required  hv  the 
Paperwork  Reduction  Act  of  ItHI.'i. 
DATES:  Written  comments  must  he 
suhmitted  on  or  before  April  8.  2013. 
ADDRESSES:  Direct  all  written  i;onnnents 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  0010. 
14th  and  Constitution  Avenue  NW, 
Washington.  D(^  20230  (or  via  the 
Internet  at  lf(issup@(lo(:.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Reipiests  for  additional  information  or 
co])ies  of  the  information  collection 
instrument  and  instructions  should  he 
directed  to  Kerstin  Millius.  202-482- 
3280.  k(^rs1in.in)Iliiis@(Hia.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  mi.ssion  of  the  Economic 
Development  Administration  (EDAJ  is 
to  lead  the  Fculeral  cjconomic  agenda  by 
jiromoting  innovation  and 
competitiveness,  jireparing  American 
regions  for  growth  and  succe.ss  in  the 
worldwide  economy.  In  order  to 
effectively  admini.ster  and  monitor  its 
economic  develo]nnent  assistance 
programs,  EDA  collects  certain 
information  from  applications  for.  and 
recipients  of,  EDA  investment 
assistance. 

The  Application  for  inve.stment 
A.ssistance  is  rcicpiired  to  ajijily  for  EDA 
investment  assistance  under  its  Public 
Works,  Economic  Adjustment. 
Technical  Assistance,  Research,  and 
Planning  programs.  This  collection  of 
information  is  reijuired  to  ensure  that 
the  ap])lication  meets  the  requirements 
for  EDA  a.ssi.stance  set  out  in  EDA’s 
regulations  at  13  (3‘'R  (Chapter  111. 


II.  Method  of  (Collection 

Pajier  and  electronic  submi.ssions. 

III.  Data 

OMB  Control  Niimbor:  ()(il()-()()U4. 

Form  Nnmhoiis):  ED-‘K)(). 

Tvpo  of  Bov  low:  Regular  submission 
(extension  of  a  current  Iv  a])])roved 
collectionj. 

Affoclod  Public:  Not-for-profit 
institutions;  Federal  government;  State, 
local,  or  tribal  governnuait;  business  or 
other  for-profit  organizations. 

Fstimatod  Niimbor  of  Bos})ondonts: 
1.281. 

Estimated  Time  Per  Bosf)onso:  24 
hours. 

Estimatod  Tot(d  Annual  Burden 
Hours:  2{),‘)4‘). 

Estimated  Toted  Anmud  Cost  to 
Public:  .SO. 

IV.  Request  for  (Comments 

(Comments  are  invited  on:  (a)  Whether 
the  ju'oposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  .shall  have 
])ractical  utility;  (h)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  he; 
colhH:ted;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  iidbrmation 
on  respondents,  including  through  the 
use  of  automatiul  collection  techniipies 
or  other  forms  of  information 
technology. 

(Comments  submitted  in  respon.se  to 
this  notice  will  he  summarized  and/or 
included  in  the  reipiest  for  OMB 
aj)])roval  of  this  iidbrmalion  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  |aiuiarv  30.  2013. 

(ileniia  Mickelsiin. 

Management  Aiudyst,  Office  of  the  Chief 
Information  Officer. 

|FK  Ddc.  201:1-0241(1  Filed  2-4-i:i:  <im| 

BILLING  CODE  3510-WH-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-552-812] 

Steel  Wire  Garment  Hangers  From  the 
Socialist  Republic  of  Vietnam: 
Antidumping  Duty  Order 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  (Commerce. 

SUMMARY:  Ba.sed  on  affirmative  final 
determinations  by  the  Dejiartment  of 


CCommerce  (“the  Department”)  and  the 
International  Trade  (Commission 
(“1T(C”),  the  Dejiartment  is  issuing  an 
antidumiiing  duty  order  on  steel  wire 
garment  hangers  from  the  .Socialist 
Re])uhlic  of  Vietnam  (“Vietnam”). 

DATES:  Effective  Date:  Imhruary  .'i,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 

Irene  (Corelik.  AD/CVD  Operations, 
Office  0,  Imjiort  Administration, 
International  Trade  Administration, 

IJ..S.  Department  of  (Commerce,  14th 
.Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230:  telephone:  (202) 
482-800.'i. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  28,  2012,  the 
Department  published  its  affirmative 
final  determination  of  sales  at  le.ss  than 
fair  value  in  the  antidumping  duty 
investigation  of  steel  wire  garment 
hangers  from  Vietnam.'  On  January  28, 
2013,  pursuant  to  section  73.'5(d)  of  the 
'Fariff  Act  of  1030,  as  amended  (“the 
Act”),  the  ITC  notified  the  Deiiartment 
of  its  final  determination  that  an 
industrv  in  the  United  .States  is 
materially  injured  within  the  meaning 
of  section  73.‘i(h)(l)(A)(i)  of  the  Act  by 
reason  of  less-than-fair-vahie  imjiorts  of 
steel  wire  garment  hangers  from 
Vietnam.-  In  addition,  the  1T(C  notified 
the  Department  of  its  final 
determination  that  critical 
circumstances  do  not  exist  with  resjKict 
to  inqiorts  of  steel  wire  garment  hangers 
from  Vietnam  that  are  subject  to  the 
Dejiartment’s  final  affirmative  critical 
circumstances  finding.  Fursuant  to 
section  738(a)  of  the  Act,  the 
Department  is  jniblishing  an 
antidumping  duty  order  on  the  subject 
merchandise. 

Scope  of  the  Order 

The  merchandise  subject  to  this  order 
is  steed  wire  garment  hangers,  fabricat(;d 
from  carbon  steel  wire,  whether  or  not 
galvanized  or  painted,  whether  or  not 
coated  with  latex  or  e])oxy  or  similar 
grip])ing  materials,  and  whether  or  not 
fashioned  with  pajier  covers  or  capes 
(with  or  without  printing)  or  nonsli]) 
features  such  as  saddles  or  tubes.  Tluise 
products  may  also  h(!  referred  to  by  a 
commercial  designation,  such  as  shirt, 
suit,  strut,  cajKid.  or  latex  (industrial) 
hangers. 


'  Sleet  It'i'n?  Cannenl  Hangers  From  llte 
Socialist  Iteinililic  of  Vielnam:  Final  Detennination 
ol  Sales  at  h^ss  Them  Fair  Valne  and  Final 
Affirmative  Determination  of  Critical 
Circnmsiances.  77  I'K  7,'j!l8()  (lluciMiitKir  2(i.  2(112) 
['A'ielnam  Hangers  Fined  Dedenminaliem  "). 

'^Seee  Sle;ed  ll’/ii;  Ceirmeml  Hemgen's  from  X'iedneem. 
Iiivo.sligiilion  Nos.  7()l-l'A-487  nnd  7:11 -TA-1 1(18. 
ll.SrrC  Put).  4:i71  Oamuirv  201  :i)  (I’inal). 
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Si)(K:ifi(:ally  excludtHl  from  the  scojje 
of  the  investigation  an;  (a)  Wooden, 
])lasti(:,  and  other  garment  hangers  that 
are  not  made  of  steel  wire:  (1))  steel  wire 
garment  hangers  with  swivel  hooks:  (c) 
steel  wire  garment  hangers  with  (;lij)s 
permanently  affix(;d:  and  (d)  chrome 
plated  st(;(;l  wire  garment  hangers  with 
a  diameter  of  3.4  millimeters  (“mm")  or 
greater. 

'I'he  products  subject  to  the 
investigation  are  currently  classified 
under  II. S.  Harmonized  Tariff  Schedule 
(“HTSIJS”)  subheadings  732(i.2().()()2() 
and  7323.90.9080.  Although  the  HTSIIS 
subheadings  are  i)rovided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dis])ositive. 

Antidumping  Duty  Order 

As  stated  above,  on  Januarv  28,  2013, 
in  accordance  with  section  735(d)  of  the 
Act,  the  ITC  notified  the  De])artment  of 
its  final  determination  that  an  industry 
in  the  United  States  is  materially 
injured  within  the  meaning  of  section 
735(h)(l  )(A)(i)  of  tin;  Act  by  reason  of 
less-than-fair-valiie  imi)orts  of  steel  wire 
garment  hangers  from  Vi(;tnam.  Because 
the  ITC  determined  that  imports  of  steel 
wire;  garnK;nt  hangers  from  Vi(;tnam  an; 
materially  injuring  a  ll.S.  industry,  all 
imliciuidated  entries  of  such 
merchandise  from  Vietnam,  entered  or 
withdrawn  from  warehouse,  are  subject 
to  the  assessment  of  antidmn])ing 
duties. 

In  accordance  with  section  730(a)(1) 
of  the  Act,  the  Department  will  direct 
ll.S.  Customs  and  Bord(;r  Protection 
(“CUP”)  to  asse,ss,  u})on  further 
instruction  by  the  D(;])artment, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  (;xceeds  the  exjjort  ])rice  or 


c:on,striicted  export  price  of  the 
merchandise  for  all  rel(;vant  entries  of 
steel  wir(;  garment  hang(;rs  from 
Vietnam,  Th(;se  antidumping  duties  will 
h(;  a,s.se.s.s(;d  on  all  unli(|uidated  entries 
of  steel  win;  garment  hangers  from 
Vietnam  enter(;d,  or  withdrawn  from 
war(;house,  for  consumption  on  or  after 
Augu.st  2,  2012,  the  publication  date  of 
the  Pwliminctrv  Dvtovtuindtion  '  in  the 
Federal  Regi.sler,  hut  will  not  include 
entries  occurring  aft(;r  the  expiration  of 
the  ])rovisional  measures  period  and 
h(;fore  publication  of  the  ITC’s  final 
injury  determination,  as  further 
described  h(;low. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  ,section 
735(c)(1)(B)  of  the  Act,  we  will  instruct 
CBP  to  continue  to  suspend  liquidation 
on  all  entries  of  steel  wire  garment 
hangers  from  Vietnam.  VVe  will  also 
instruct  CBP  to  re(juire  cash  deposits 
ecjual  to  the  amounts  as  indicated 
below.  Th(;se  in.structions  suspending 
licpndation  will  r(;main  in  effect  until 
further  notice. 

On  or  after  the  date  of  ])ul)lication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  CBP,  ])ursuant 
to  .s(;ction  73(i(a)(3)  of  the  Act,  will 
r(;(iuire,  at  the  sanu;  time  as  imj)orters 
would  normally  deposit  estimated 
duties  on  this  merchandise,  a  cash 
deposit  e(]ual  to  the  estimated  dum])ing 
margins  li.sted  below.  The  estimated 
dumping  margins  for  imports  of  subject 
merchandise  from  Vietnam  will  lx; 
adjusted  for  export  subsidies  found  in 
the  final  determination  of  the 
comjjanion  countervailing  duty 
investigation  of  this  merchandise 
imjjorted  from  the  Vietnam.** 


Provisional  Measures 

S(;ction  733(d)  of  the  Act  .states  that 
suspension  of  licpndation  instructions 
issued  |)ursuant  to  an  affirmative 
l)reliminarv  determination  mav  not 
remain  in  effect  for  more  than  four 
months  except  where  exporters 
rejjresenting  a  significant  proportion  of 
exports  of  the  subject  merchandise 
recpiest  the  De]iartment  to  extend  that 
four-month  p{;riod  to  no  more  than  six 
months.  At  the  recpiest  of  the  exporters 
that  accounted  for  a  significant 
j)roportion  of  exjwrts  of  the  subject 
merchandise  in  the  investigations  of 
st(;el  wire  garment  hangers  from 
Vietnam,  we  extended  the  four-month 
period  to  no  more  than  six  months.'’ 

In  this  investigation,  the  six-month 
j)eriod  beginning  on  the  date  of  the 
publication  of  the  preliminary 
determination  (/.e..  Augu.st  2.  2012) 
ended  on  Januarv  29,  2013. 

Furthermore,  section  737(h)  of  the  Act 
states  that  definitive  duties  are  to  begin 
on  the  date  of  publication  of  the  ITC’s 
final  injury  determination.  Therefore,  in 
accordance  with  section  733(d)  of  the 
Act,  we  will  instruct  CBP  to  terminate 
the  susjiension  of  licpndation  and  to 
licpiidate,  without  regard  to 
antidumping  duties,  unlicpiidated 
entries  of  steel  wire  garment  hangers 
from  Vietnam  enter(;d.  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  Januarv  30,  2013,  and  through  the 
day  preceding  the  date  of  publication  of 
the  ITC's  final  injury  determination  in 
the  Federal  Register.  Susj)en.sion  of 
licpndation  will  resume  on  or  after  the 
date  of  publication  of  the  ITC's  final 
injury  determination  in  the  Fculeral 
Register. 

The  clumjjing  margins  are  as  follows: 


Exporter 

Producer 

Margin 

(percent) 

CTN  Limited  Company  . 

CTN  Limited  Company . 

157.00 

Ju  Fu  Co.,  Ltd  . 

Ju  Fu  Co.,  Ltd  . 

157.00 

Triloan  Hangers,  Inc  . 

Triloan  Hangers,  Inc . 

157.00 

Vietnam-Wide  Entity  ^ 

220.68 

With  rc;garcl  to  the  ITC’s  negative 
c;ritic:al  c:irc;umstanc:c;.s  dc;terminatic)n  on 


\Viri‘  (Uirmi'nl  llant’ars  From  I  ha 
Soda  list  lU^puhlic  ol  \'ii‘liuim:  Pn^lintiiKirv 
Datarmimilum  of  Salas  at  Urss  Than  Fair  \  'ahia  and 
l^oslpaninniml  oj  Fined  Datarminatkm.  77  I’K  4(1044 
(Aiij>iist  2.  2012)  (" Fri^liininaiT  Devlin nnnalion  "). 

Saa  (iarlain  Slaal  It'/rf;  Carinanl  Hangars  From 
lha  SoaialisI  liapiihlic  of  Vialnam:  Final  Affirmaliva 
Connlaivailin<’  Daly  Dalarminalion  and  Final 
Affirmaliva  Criiiaal  (iircamsiancas  Dalarminalion. 
77  F''R  7.'>07;i  (IJocombor  20.  2012):  saa  edso  \'ialnan] 
llanf’ers  Final  Dalarminalion.  77  r’K  ,it  7.'i!)(i4. 


'■  Siu‘  Fraliminenv  Dalirrminalion.  77  f'  K  ill  400.‘)4- 
.">5;  iinil  Slaal  UVn.-  (iarimml  I  lanitals  From  lha 
SoaiidisI  HapahHc  of  Vialnam:  Fraliminar}' 
Affirmaliva  Dalarminalion  of  Criiiaid  (iii'anmsiancas 
in  lha  Anliihnnpin<’  Dalv  lnvasli>>alion.  77  l•'K 
.SI.'IH  (August  24,  2012). 

''Tlu!  Viiitiiiim-widi!  (iiitilv  incluclc.s  .Smith  Kiisl 
Asiii  lliiinico  Kxport  joinl  .Stock  Cmnpiiny.  tlio  I') 
Croup  {con.sistin}>  ol  tlu;  I’ru-.Sii promo  hiititv. 

Infinito  liuliistriii)  lliin}>or  l.imit(;(t.  iiiul  T|  Co..  I.td.) 
iind  tlio  lollo\vin}>  comiianio.s:  Acton  Co..  I.td.; 
Aiif^iing  Clotlios  Rack  Mamil'acluri;  Co.:  Asiiuira 


Homo  Violmim:  H2H  l^o..  Ltd.;  Capco  Wai  Sliin» 
Viot  Niim  Co..  I.td.:  Did  Niim  Invostmont  ).SC:  Hiop 
.Son  Han<>ors  Ono  MomhorCo.  I.td.;  Don”  Niim  A 
Co..  Ltd.:  Dong  Niim  A  Trading  Co.;  KST  Clorv 
Industrial  Ltd.:  Focus  ,Shi|)ping  Corp.;  Codoxa  Viot 
Nam  I.td.;  HCMC  Conoiiil  Import  And  Lxport 
Invostmont  ).SC;  llongxiang  Bnsino.ss  Amt  I’rodncI 
Co..  I.td.:  l.inli  .Sa  lliimico  Company.  I.td.;  Minli 
Qiiiing  Stool  joint  .Slock  Company:  Moc  Viol 
Mannliic:lnro  Co..  Ltd.:  Nam  A  Hamico  Kxporl  joint 
.Stock:  N-Tocli  Vina  Co..  Ltd.:  NV  HangorCo..  I.td. 
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inij)()rts  of  .steel  wire  garment  hangers 
from  Vietnam,  we  will  instruct  CI3P  to 
lift  suspension  and  to  refund  any  cash 
deposit  mad(;.  to  .secure  the  |)ayment  of 
estimated  antidumping  duties  with 
respect  to  entries  of  the  merchandi.se 
entered,  or  withdrawn  from  warehou.se. 
for  consumption  on  or  after  May  4.  2012 
(/.e.,  5)0  (lavs  prior  to  the  puhlication 
date  of  the  Pivliniinarv  Di'tcnuimition), 
hut  hcdore  August  2,  2012.  the 
puhlication  dat(;  of  tin;  Pivliminaiv 
Daturminaiinn. 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
steel  wire  garment  from  Vietnam, 
pursuant  to  section  730(a)  of  the  Act. 
Interested  parties  may  find  an  u])dated 
list  of  antidum|)ing  duty  orders 
currently  in  effect  at  httj)://i(i.it(i.(io(:. 
gov/stats/idstdtsl  .Iitml. 

This  order  is  puhlished  in  accordance 
with  section  730(a)  of  the  Act  and  15) 

CFR  351.211(1)). 

IJatiid:  lanuarv  30.  2013. 

Paul  Pi(|uacio, 

Assistant  Svcratarv  for  Import 
Administration. 

|I  K  Doc.  2()13-02(i37  I’iliifl  2-4-i:i:  8;4.">  atn| 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-552-813] 

Certain  Steel  Wire  Garment  Hangers 
From  the  Socialist  Republic  of 
Vietnam:  Countervailing  Duty  Order 

AGENCY:  hn])ort  Admini.stration. 
International  Trade  Administration. 
Dejiartment  of  (Commerce. 

SUMMARY:  Based  on  affirmative  final 
determinations  by  the  Department  of 
Commerce  (the  Department)  and  the 
U.S.  International  Trade  Commi.ssion 
(IT(’.).  the  Dejiartment  is  issuing  a 
countervailing  duty  order  on  certain 
steel  wire  garnnmt  hangers  from  the 
Socialist  Republic  of  Vietnam 
(Vietnam). 

DATES:  Pffdctivd  Data:  Fehruarv  5.  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
(ionniff  or  Robert  Copyak,  AD/CVD 
Operations,  Office  8,  lm|)ort 

(A/K/A  Nf^iiyun  ll();m}>  Vu  Co..  l.Ul.);  Octfitii  .Star 
'I'ranspoii  Co..  I.td.:  Qiioc  I  la  I’rodiiclioii  'I'radiii^ 

.Sca  vico;  Qiivky  (Faclorv):  Qiivkv  Croiip/Quvkv  Co.. 
1,1(1. /QiivkyA’an^hd  liit(!riialionai  Co..  I.td.;  .S.i.l.C.; 
'I'an  Mini)  'Ilixlilc!  .S((\viiif>  'rradinj>  Co.,  Lid.;  'I'liaiih 
llidii  Mamdacliiiin}^ 'I  rading  Co.  Lld.;'rli(!  Xiionj; 
(k)..  Lid.;  'rl)i(!n  N<>on  l’rintin}>  Co..  Lid.;  Toj)  Sliar|) 
lnli;riiational  I'radiii”  Limilcal;  'I'niii^  Viol  Mv  )oint 
.Slock  Company;  Viid  Anli  Imp-Lxp  )oinl  .Slock  Co.; 
Viol  llan}>(!r  InxcsIiiKmt.  LLC/\'i(!l  Hanger;  Viednam 
Hangers  joinl  .Slock  Company;  VN.S/VN  .Sourcing/ 
Vi(!lnam  .Sourcing;  and  Yen  Trangtio..  Ltd. 


Administration,  IJ..S.  Department  of 
(k)mmerce.  Room  C-l()(),  14th  Street 
and  Con.stitution  Avenue  N\V., 
Washington,  D('  20230;  telei)hone:  202- 
482-1005)  and  202-482-2205), 
respectivelv. 

SUPPLEMENTARY  INFORMATION: 

(]ase  History 

In  accordance  with  .section  705(d)  of 
the  Tariff  Act  of  15)30,  as  amended  (the 
Act),  on  December  20.  2012,  the 
De])artment  ])uhlished  its  final 
determination  in  the  countervailing 
duty  investigation  of  certain  steel  wire 
garment  hangers  from  Vietnam.'  On 
lanuarv  28,  2013,  the  TR]  notified  the 
De])artment  of  its  final  determination 
])ursuant  to  sections  705(h)(l)(A)(ii)  and 
705(d)  of  the  Act,  that  a  IJ.S.  industry 
is  materially  injured  by  reason  of 
imports  of  steel  wire  garment  hangers 
from  Vietnam.-  In  addition,  the  ITC 
notified  the  Department  of  its  final 
determination  that  critical 
circum.stances  do  not  exi.st  with  respect 
to  imj)orts  of  .steel  wire  garment  hangers 
from  Vietnam  that  are  subject  to  the 
Department’s  final  affirmative  critical 
circum.stances  finding.  Fursiiant  to 
section  70()(a)  of  the  Act.  the 
Department  is  piihlishing  a 
countervailing  duty  order  on  the  subject 
merchandi.se. 

Scope  of  the  Order 

The  merchandi.se  .siil)jet:t  to  this  order 
is  steel  wire  garment  hangers,  fabricated 
from  carbon  steel  wire,  wliether  or  not 
galvanized  or  painted,  whether  or  not 
coated  with  latex  or  epoxy  or  similar 
gri])])ing  materials,  and/or  whether  or 
not  fashioned  with  paj)er  covers  or 
cajies  (with  or  without  printing)  anil/or 
nonslip  features  such  as  saddles  or 
tubes.  The.se  ])roduct.s  may  also  he 
referred  to  by  a  commercial  designation, 
such  as  shirt,  suit,  strut,  caped,  or  latex 
(indiLstrial)  hangers. 

Specifically  excluded  from  the  scope 
are  (a)  Wooden,  plastic,  and  other 
garment  hangers  that  are  not  matle  of 
steel  wire;  (h)  steel  wire  garment 
hangers  with  swivel  hooks;  (c)  steel  wire 
garment  hangers  with  clips  jiermanentlv 
affixed;  and  (d)  chrome-plated  steel  wire 
garment  hangers  with  a  diameter  of 
3.4nnn  or  greater. 

The  j)rodiict.s  subject  to  the  order  are 
currently  cla.ssified  under  l).S. 
llarmonizeil  Tariff  Schedule  (IIT.SIJS) 

'  .SV.'u  (,(•;■/ ((//I  Stool  ll7(r.‘  (larntoni  Han<iois  From 
Iho  Socialist  Hopahlio  of  Violnam:  iimi!  A  ffirmalivo 
(loiinl(avnilin‘’  Duty  Dotorntinalion  and  Final 
Affirnmtivo  Crilioed  (lirouinslano(^s  Dotorininalion. 
77  FK  7.S!)7:l  (l)(!(:(!ml)(!r  2li.  2012). 

-  Soi^  Stool  U7n.‘  (larinoni  Haiifiors  from  \'iolnani 
(liiviLsIigiilion  Nos.  7in-TA-487  iind  7:»  1-1'A-l  H)H 
(I'iiinl).  IJ.Snx;  I’liblioiilion  4;i71.  fanuarv  2lli;i). 


subheadings  732{i.2().()()2()  and 
7323.5)5). 5)080.  Although  the  HTSUS 
subheadings  are  ])rovided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchaudi.se 
is  di.s])ositive. 

Countervailing  Duty  Order 

On  lanuarv  28,  2013,  the  ITC’,  notified 
the  De|)artment  of  its  final 
determination.  ])ursuant  to  section 
705(1))(1  )(A)  of  the  /\ct,  that  an  industry 
in  the  United  .States  is  materially 
injured  as  a  result  of  subsidized  imports 
from  Vietnam.  Pursuant  to  section 
700(a)  of  the  Act.  the  Department  is 
publishing  a  countervailing  duty  order 
on  the  subject  merchandise. 

As  a  result  of  the  lT(7.s  final 
determination,  in  accordance  with 
.section  700(a)  of  the  Act,  the 
Department  will  direct  OBP  to  a.ssess, 
upon  further  in.struction  by  the 
Department,  countervailing  duties  on 
unliquidated  entries  of  certain  steel  wire 
garment  hangers  from  Vietnam  entered, 
or  withdrawn  from  warehouse,  for 
consum])tion  on  or  after  June  4,  2012, 
the  date  on  which  the  Dej)artment 
published  its  preliminarv  countervailing 
dntv  determination  in  the  Federal 
Register,  and  before  October  2,  2012,  the 
date  on  which  the  Department 
instructed  (33P  to  discontinue  the 
suspension  of  licpiidation  in  accordance 
will)  section  703(d)  of  the  Act.  .Section 
703(d)  of  the  Act  states  that  the 
suspension  of  licpiidation  pursuant  to  a 
preliminarv  determination  may  not 
remain  in  effect  for  more  than  four 
months.  Entries  of  certain  steel  wire 
garment  hangers  from  Vietnam  made  on 
or  after  (Ictolier  2.  2012,  and  prior  to  the 
date  of  j)uhlication  of  the  lT(7.s  final 
determination  in  the  F’ederal  Register 
are  not  liable  for  the  assessment  of 
countervailing  duties,  due  to  the 
Department’s  discontinuation,  effective 
October  2,  2012,  of  the  susjiension  of 
licinidation. 

In  accordance  with  section  700  of  the 
Act,  the  Dejiartment  will  direct  GBP  to 
reinstitute  the  .su.s])ension  of  certain 
steel  wire  garment  hangers  from 
Vietnam,  effective  the  date  of 
puhlication  of  the  ITC’s  notice  of  final 
determination  in  the  I’ederal  Register, 
and  to  a.s.sess,  u])on  further  advice  from 
the  Department  pursuant  to  section 
700(a)(1)  of  the  Act,  countervailing 
duties  for  each  entrv  of  the  subject 
merchandise  in  an  amount  based  on  the 
net  conntervailahle  subsidy  rates  for  the 
subject  merchandise.  On  or  after  the 
date  of  puhlication  of  the  IT(7s  final 
injury  determination  in  the  Federal 
Register.  CBP  must  reiiuire,  at  the  same 
time  as  importers  would  normally 
deposit  estimated  duties  on  this 
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merchandise,  a  cash  deposit  ecpial  to  the 
rates  noted  below; 


Producer/exporter 


Net  subsidy  ad 
valorem  rate 
(percent) 


South  East  Asia  Hamico  Export  Joint  Stock  Company  (SEA  Hamico),  Nam  A  Hamico  Export  Joint  Stock  Company  (Nam  A), 

and  Linh  Sa  Hamico  Company  Limited  (Linh  Sa)  (collectively,  the  Hamico  Companies)  . 

Infinite  Industrial  Hanger  Limited  (Infinite)  and  Supreme  Hanger  Company  Limited  (Supreme)  (collectively,  the  Infinite  Compa¬ 
nies)  . 

All  Others  . 


31.58 

90.42 

31.58 


Witli  regard  to  the  IT('.’s  negative 
critical  circumstances  determination  on 
im])orts  of  .steel  wire  garment  hangers 
from  Vietnam,  we  will  instruct  C13P  to 
lift  suspension  and  to  refund  any  cash 
deposit  made,  to  .secure  the  payment  of 
estimated  countervailing  duties  with 
njspect  to  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  8, 
2012  (j.e.,  t)()  days  ]3rior  to  the 
pnhlic.ation  date  of  the  PivliniiiKin' 
D(‘tenuin(ition),  but  before  June  4,  2012, 
the  publication  date  of  the  Prcliininarv 
Df^tenui  nation. 

This  notice  constitutes  the 
countervailing  duty  order  with  respect 
to  steel  wire  garment  hangers  from 
Vietnam  pursuant  to  .section  7()()(a)  of 
the  Act.  Intere.sted  ])arties  may  f:ontact 
the  Department’s  (ientral  Records  Unit, 
Room  7040  of  the  main  Uommerce 


countervailing  duty  ordcns  currently  in 
effect. 

This  countervailing  duty  order  is 
issued  and  published  in  accordance 
with  sections  705|c)(2)  and  700(a)  of  the 
Act.  and  19  CFR  351.211. 

Paul  Piquado, 

Assistant  Sacralarv  for  Impart 
Administration. 

|FR  Dot:.  Filittl  2-4-i:i;  8:4.S  am| 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

NextGen  Solutions  Vendors  Guide 

agency:  International  Trade 
Administration,  Uommerce. 

ACTION:  Notice  and  recpie.st  for  resjjonse. 

SUMMARY:  This  notice  sets  forth  a 
retpiesf  for  resjjon.ses  from  U.S.  vendors 
c;aj)ahle  of  exporting  goods  or  services 
for  the  implementation  of  Next 
Generation  Air  Tran.s])ortation  System 
(Next(ien)  solutions  that  meet  the 
re(|uirements  of  the  International  Civil 
Aviation  Organization’s  (ICAO) 

Aviation  System  Block  Upgrade  (ASBU) 
initiative.  The  NextCen  .solutions 


address  the  KiAO  A.SBU-designated 
jjerformance  improveiiKint  areas  of;  (a) 
Airport  operations,  (h)  globally 
interoj)erahle  systems  and  data,  (c) 
optimum  (;apacity  and  flexible  flights, 
and  (d)  efficient  flight  paths.  In 
addition,  this  request  .seeks  resi)onse.s 
from  (e)  the  knowledge  and  service 
j)roviders  who  can  facilitate  these 
solutions,  'file  International  Trade 
Administration  (I'l'A)  of  the  De|)artment 
of  Commerce  is  developing  a  weh-hased 
Naxtdan  Solutions  Vondors  Cinide 
intended  to  he  u.sed  by  foreign  air 
navigation  .servic.e  j)rovider.s,  airj)ort 
operators,  and  governmental  authorities 
to  identify  U.S.  goods  and  .servi(;e.s  that 
(;an  he  u.sed  to  hel])  implement  ICAO- 
consistent  NextCen  solutions.  The  guide 
will  highlight  the  U..S.  i)roducers  and 
.su])pliers  who  indicate  th.at  they  have 
products  that  can  he  usiul  to  implement 
one  or  more  of  the  listed  NextCen 
solutions.  The  NextCen  Solutions 
VfMulors  Guide  will  support  the 
President’s  National  Export  Initiative  by 
fostering  exi)ort  o])|)ortunities  for  the 
U..S.  air  navigation  equiiJinent  and 
services  industry. 

DATES:  U.S.  vendors  ca|)ahle  of 
exporting  goods  or  servi(;e.s  relevant  to 
the  NextGen  solutions  outlined  above 
that  are  interested  in  parlici]3ating  in  the 
NextCen  .Solutions  Vendors  Guide 
should  self-identifv  by  March  29,  2013, 
at  5;()()  p.m.  Eastern  Davlight  Time 
(EDT). 

ADDRESSES:  Please  indic.ate  intere.st  in 
participating  in  the  NextGen  Solutions 
Vendors  Guide  by  post  or  email  to  the 
attention  of  Jonathan  Alvear.  Office  of 
Transportation  and  Ma(;hinery, 
International  Trade  Admini.stration, 

U.S.  Department  of  Ciommer(;e,  1401 
Gon.stitution  Ave.  NVV.,  Room  4030, 
Washington,  DG  20230;  202-482-4125; 
email  NoxtGon Vondors@trado.aov. 
Electronic  respons(!.s  should  he 
submitted  in  Mi(;ro.soft  Word  format. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  Alvear,  Offi(;e  of 
Transportation  and  Machinery  (OTM), 
International  Trade  Admini.stration, 
Room  4030,  1401  Gon.stitution  Avenue 
NW..  Washington,  DC  20230.  (Phone; 


202-482-4125;  email; 
Jonathan.AIvoai@trado.gov). 

SUPPLEMENTARY  INFORMATION:  The 
development  of  the  NoxtGon  Solutions 
Vondors  Guido  requires  the 
identification  of  U.S.  vendors  cajjahle  of 
supplying  relevant  goods  and  .services  to 
foreign  buyers.  United  .States  vendors  of 
NextGen  goods  and  servi(;es  interested 
in  being  listed  on  the  Vendors  Guide 
Wei)  site  should  submit  their  (;ompany’s 
name.  Web  site  addre.ss,  (;ontact 
information,  and  aviation  solution 
category  (or  categories)  of  intere.st  from 
the  following  li.st; 

(a)  Aii'iiort  eijoratioiis 
Example;  Airport  Aceesihility — 

Opiimi/.alion  of  Apjjroacli  Procculures 
including  vtu'lical  guidance 
(1))  Glohallv  inter()])eral)le  systems  and  data 
Example;  Digital  Aeronautical  Information 
Management — .Service  Improvmnent 
through  Integration  of  all  lligilal  ATM 
Information 

(c)  Optimum  capacity  and  flexihh;  flights 
iJxampIo:  iiptunum  t'light  Levels— 

lm])roved  Access  to  Optimum  Eliglit 
Levels  through  Olimh/Descent 
Procedures  using  AD.S-8 

(d)  Efficient  flight  |)aths 

Exampio:  Trajectorv-Oasiid  0|)erations — 
Improx'ed  .Safety  and  Efficiency  through 
llie  initial  ap|)licalion  of  Data  Link  En- 
Route 

(e)  Knowledge  and  service  |)roviders  (related 

to  aviation  system  u])grades) 

E.\ampIo:  Engineering  .Services 

More  information  on  the  four  KiAO 
A.SBU-designated  performance 
improvement  areas  (;an  he  found  at 
http://\v\viv.icao.int/Mootings/anconfl2/ 
Doonmonts/ASUn  .on. jn\y%2()20 12.pdf 
Re.sj)onding  to  this  notice  will  serve 
as  a  certification  that  the  vejidor  named 
in  the  response  is  a  United  .States 
exporter,  as  defined  by  15  U..S.Ci. 

4721  (j),  and  .seeks  to  export  NextGen 
.solutions  that  fall  within  the  c:ategorv  or 
(;ategories  indicated  in  the  response. 

For  purpo.ses  of  this  (;ertifi(;ation. 
“United  .States  exj)orter’’  has  the 
meaning  found  in  15  U..S.C.  4721  (j), 
whi(;h  ])rovide.s;  “United  .States  exporter 
means  (A)  a  United  .States  citizen:  (B)  a 
corporation,  partnershij),  or  other 
association  created  under  the  laws  of 
the  United  States  or  of  any  .State;  or  (G) 


building,  for  i:opie.s  of  an  updateil  li.st  of 
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a  fortiign  ('.orj)oration,  partnership,  or 
other  a.sKociation.  more  than  U.'i  percent 
of  whicli  is  owned  hy  persons  descrilMMl 
in  snl)paragraphs  (A)  and  (H).  that 
exports,  or  seeks  to  export,  goods  or 
.services  j)roduced  in  tlie  United  States.” 

Responding  to  this  notice  constitutes 
consent  to  j)artici])ate  in  the  Vendors 
(hiide  and  to  the  jml)lic  sharing  of  the 
vendor's  name.  It  al.so  constitutes 
consent  to  the  inclusion  of  the  name  of 
the  vendor  on  the  Vendors  (hiide  Wei) 
site.  The  vendor  name  will  he  listed 
next  to  the  self-identified  aviation 
.solution  categorv(ie.s)  indicated  in  the 
re.sj)onse.  along  with  a  link  to  the 
vendor-specific  Weh  site  included  in  the 
resjjonse.  No  additional  vendor 
information  will  he  posted. 

The  NextGen  Solutions  Vendors 
Guide  is  intended  to  refer  u.sers  in 
foreign  markets  to  II.S.  producers  and 
suppliers  that  .seek  to  j)romote  U.S. 
exports  related  to  one  or  more  of  the 
li.sted  Nextfjen  .solutions  that  can  help 
to  fulfill  the  retjuirements  of  the  K^AO 
ASHU  initiative.  The  Vendors  Guide 
Wei)  site  will  note  that  it  is  not  an 
exhaustive  list  of  all  U.S.  vendors  in  this 
sector  and  that  li.sting  on  the  weh  site 
does  not  constitute  endorsement  of  the 
vendor  or  husine.ss  or  its  products, 
.services  or  technology  hy  I'l'A.  ITA 
reserves  the  right  not  to  list  anv  vendor. 

IJated:  |amiar\  :t().  201  :t. 

'I'homas  Soliolla. 

Dm-clor  (Artin^).  Offiar  of  'I'rdnsporlation 
and  Shichiiwrv. 

H’K  Dim:.  2(113-0240(1  Filrd  2-4-13;  H:45  am) 

BILLING  CODE  3510-DR-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advisory  Committee  on  Earthquake 
Hazards  Reduction  Meeting 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 

ACTION:  Notice  of  ojien  meeting. 

SUMMARY:  The  Advi.sory  CAimmittee  on 
Fartlujiiake  Hazards  Reduction  (AGEHR 
or  (Committee),  will  hold  an  ojien 
meeting  via  teleconference  on  Thursday. 
February  28.  2013  from  3  j).m.  to  .')  p.m. 
liastern  Time.  The  primary  jnirpose  of 
this  meeting  is  to  finalize  the 
(lommittee’s  draft  letter  report  to  the 
NIST  Director.  Any  draft  meeting 
materials  will  he  |)o.ste(l  prior  to  the 
meeting  on  the  National  Earthquake 
Hazards  Reduction  Program  (NEHRP) 
weh  site  at  hitp:/ /nohrp.aov/ .  Interested 
memhers  of  the  public  will  he  able  to 


participate  in  the  meeting  from  remote 
locations  hy  calling  into  a  central  phone 
niimher. 

DATES:  The  A(]EHR  will  hold  a  meeting 
via  teleconference  on  Thursday, 

Eehriiary  28,  2013,  from  3  ]).m.  until  .') 
ji.in.  l*]a.stern  Time.  The  meeting  will  he 
open  to  the  jnihlic. 

ADDRESSES:  Questions  regarding  the 
meeting  should  he  .sent  to  National 
EartlKpiake  Hazards  Reduction  Program 
Director,  National  Institute  of  Standards 
and  Technology,  100  Pureaii  Drive,  Mail 
Sto])  8004,  (Jaithershiirg,  Maryland 
20800-8004.  For  iiistriiclions  on  how  to 
|)arlici])ate  in  the  meeting,  please  see 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
lack  Hayes,  National  Earthipiake 
Hazards  Reduction  Program  Director, 
National  Institute  of  Standards  and 
Technology,  100  Hiireaii  Drive,  Mail 
Stop  8004,  (hiithershiirg,  Maryland 
20800-8004.  Dr.  Hayes’  email  address  is 
j(i(:k.h(ivns@nist.f’()v  kind  his  jihone 
nuinher  is  (301)  07.')-.')040. 
SUPPLEMENTARY  INFORMATION:  'fhe 
Gommittee  was  established  in 
accordance  with  the  reiiuirements  of 
.Section  103  of  the  NEHRP 
Reauthorization  Act  of  2004  (Pub.  E. 
108-300).  The  Gommittee  is  composed 
of  14  memhers  ap])()inted  hy  the 
Director  of  NkST.  who  were  selected  for 
their  technical  exjierti.se  and  exjierience, 
established  records  of  distinguished 
professional  .service,  and  their 
knowledge  of  issues  affecting  the 
National  Eartluiiiake  Hazards  Reduction 
Program.  In  addition,  the  (Chairperson  of 
the  U..S.  (Geological  .Survey  (U.S(G.S) 
.Scientific  Eartlupiake  .Studies  Advisory 
(Committee  (.SE.SA(C)  serves  in  an  ex- 
officio  cajiacity  on  the  Gommittee.  The 
(Committee  a.sse.sses: 

•  Trends  and  developments  in  the 
science  and  engineering  of  earth(]uake 
hazards  reduction; 

•  the  effectiveness  of  NEHRP  in 
|)erf()rniing  its  statutory  activities; 

•  any  need  to  revise  NEHRP;  and 

•  the  management,  coordination, 
implementation,  and  activities  of 
NEHRP. 

Hackground  information  on  NEHRP 
and  the  Advisory  (Committee  is  available 
at  littp://n(dup.<’ov/. 

Pursuant  to  the  Federal  Advisory 
(Committee  Act,  as  amended,  .I  IJ..S.(C. 
App.,  notice  is  hereby  given  that  the 
AGEHR  will  hold  an  open  meeting  via 
teleconference  on  rhur.sday,  Fehruary 
28,  2013,  from  3  ]).m.  until  .')  p.m. 
Ea.stern  Time.  There  will  he  no  central 
meeting  location.  Interested  memhers  of 
the  public  will  he  able  to  jiarticipate  in 
the  meeting  from  remote  locations  hy 


calling  into  a  central  phone  nuinher. 

The  primarv  purpose  of  this  meeting  is 
to  finalize  the  (Committee’s  draft  letter 
report  to  the  NhST  Director.  Any 
meeting  materials  will  he  posted  jirior  to 
the  meeting  on  the  NEHRP  Weh  site  at 
http://nohrp.aov/. 

Individuals  and  repre.sentatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
(Committee’s  affairs  are  invited  to 
reipiest  detailed  instructions  on  how  to 
dial  in  from  a  remote  location  to 
particijiate  in  the  meeting  hy  contacting 
Michelle  Harman.  Michelle  Harman’s 
email  addre.ss  is 

nnchollo.h(inn(in@nist.aov,  and  her 
phone  nuinher  is  3()l-97a-.')324. 
Ap])r()ximately  l.'i  minutes  will  he 
reserved  from  4;4.')  p.m.— .');()()  p.m. 
Eastern  Time  for  jnihlic  comments; 
speaking  times  will  he  assigned  on  a 
first-come,  fir.st-serve  basis.  The  amount 
of  time  per  speaker  will  he  determined 
hy  the  luimher  of  re(iiiests  received,  hut 
is  likely  to  he  about  three  minutes  each. 
Questions  from  the  |)uhlic  will  not  he 
considered  during  this  jieriod.  .Sjieakers 
who  wish  to  ex])and  ujion  their  oral 
statements,  tho.se  who  had  wished  to 
s])eak  hut  could  not  he  accommodated, 
and  those  who  were  unable  to 
l)artici])ate  are  invited  to  .submit  written 
statements  to  the  A(CEHR.  National 
Institute  of  .Standards  and  Technology, 
lot)  Pureau  Drive.  M.S  8004, 
Gaithershurg,  Marvland  20890-8004,  via 
fax  at  (301)  97.')-4032,  or  electronically 
hy  email  to  info@nohrp.aov. 

All  ])artici])ant.s  of  the  meeting  are 
required  to  pre-register.  Anyone  wishing 
to  participate  must  register  hy  .I  p.m. 
Eastern  Time.  Monday,  Fehruary  2.'), 
2013,  in  order  to  he  included.  Please 
suhmit  vour  full  name,  email  address, 
and  ])hone  number  to  Michelle  Harman. 
After  registering,  particijiants  will  he 
jirovided  with  detailed  instructions  on 
how  to  dial  in  from  a  remote  location  in 
order  to  jiarticipate.  Michelle  Harman’s 
email  address  is 

nnoholIo.hann(in@nist.aov,  and  her 
phone  nuinher  is  (301)  97.')- .1324. 

I)at(!(l:  liimiarv  30,  2013. 

Willie  1C.  May, 

Associato  Director  for  Laboratory  Proarains. 
II’K  Doc.  2(U:i-()24K(i  Filed  2-4-13:  «:4,')  iim| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC480 

Fisheries  of  the  Gulf  of  Mexico; 
Southeast  Data,  Assessment,  and 
Review  (SEDAR);  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  ()c;eanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  SFDAR  .33  data 
.scoping  conference  call  for  Culf  of 
Mexico  gag  grouper  (Mycteroperca 
microlepis)  and  greater  amherjack 
(Seriola  dumerili). 

SUMMARY:  The  SEDAR  33  assessment  of 
the  Gulf  of  Mexic:o  gag  grouper  and 
greater  amherjack  fisheries  will  consist 
of:  a  Data  VVorkshoj);  and  a  seri(!s  of 
A.ssessment  proce.ss  wehinars:  and  a 
Review  Workshop.  This  notice  pertains 
to  a  conference  call  to  take  jjlace  prior 
to  the  Data  \\^)rkshop.  See 
SUPPLEMENTARY  INFORMATION. 

DATES:  The  SEDAR  33  data  scoping 
contercmce  call  will  he  held  on  March 
1,  2013  at  10  a.m. 

ADDRESSES: 

Alee/i'ng  (iddivss:  'fhe  toll  free  phone 
niimher  for  the  conferenc:e  call  is  1- 
8 8 8-20. 11 3.  The  pass  code  for  the 
conference  call  is  2212.')0. 

SEDAIi  r/ddmss;  40.1.1  Faher  Place 
Drive,  Suite  201,  N.  Charleston,  SC 
29401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Rindone.  SEDAR  Coordinator; 
telephone:  (813)  348-1030;  email; 
lyan. rin(]on(!@guI  [council. org. 

SUPPLEMENTARY  INFORMATION:  The  Culf 
of  Mexico,  South  Atlantic,  and 
Caribbean  Fishery  Management 
Councils,  in  conjunction  with  NOAA 
Fisheries  and  the  Atlantic  and  Culf 
States  Marine  P'isheries  Commissions, 
have  implemented  the  Southeast  Data, 
Assessment  and  Review  (SEDAR) 
jn'ocess,  a  multi-.ste])  method  for 
determining  the  status  offish  stocks  in 
the  Southeast  Region.  SEDAR  is  a  three- 
.stej)  process  including:  (1)  Data 
Workshop;  (2)  A.ssessment  process 
consisting  of  a  series  of  webinars;  and 
(3)  Revienv  Workshoj).  Tlie  proiluct  of 
the  Data  Worksho])  is  a  data  rej)ort 
which  com])ile.s  and  (n’alnates  potential 
datasets  and  recommends  which 
datasets  are  apjiropriate  for  a.ssessment 
analyses.  'I'he  product  of  the  A.sse.ssment 
process  is  a  stock  assessment  report 
which  describes  the  fisheries,  evaluates 
the  status  of  the  stock,  estimates 
biological  benchmarks,  projects  future 


])opulation  conditions,  and  recommends 
research  and  monitoring  needs.  The 
a.ssessment  is  independently  peer 
reviewed  at  the  Review  Workshop.  The 
])rodnct  of  the  Review  Workshop  is  a 
Consensus  .Summary  documenting 
panel  o])inions  nigarding  the  .strengths 
and  weaknes.ses  of  the  stock  a.sse.ssment 
and  input  data.  Participants  for  SEDAR 
Work.sho]).s  are  appointed  by  the  Culf  of 
Mexico.  .South  Atlantic,  and  (iarihlaxm 
Fishery  Management  Councils  and 
NOAA  Fisheries  Southeast  Regional 
Offic:e  and  .Southeast  Fisheries  .Science 
Center.  Participants  include:  data 
collectors  and  database  managers;  stock 
a.sse.ssment  scientists.  l)iologi.sts.  and 
researchers;  constituency 
representatives  including  fishermen, 
environmentalists,  and  non¬ 
governmental  organizations  (NCOs); 
international  experts;  and  staff  of 
Councils,  Commi.ssions,  and  state  and 
hideral  agencies. 

The  items  of  discussion  in  the  data 
scojjing  call  are  as  follows: 

Data  .s(!t.s  nece.ssarv  for  adequately 
a.sse.ssing  (hdf  of  Mexico  gag  grouper 
and  greater  amherjack  fisheries  will  be 
identiluid.  This  call  serves  as  the 
starting  jioint  for  collecting  known  data 
s(!t.s  and  is  non-decisional  in  nature 
with  re,s])ect  to  the  outcome  of  the 
a.sse.ssment. 

Although  non-emergency  i.ssues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  tho.se 
issues  may  not  he  the  subject  of  formal 
action  during  this  meeting.  Action  will 
he  restric:ted  to  those  i.ssues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  ac:tion  under 
section  3()5(c)  of  the  Magnuson-.Stevens 
I'lshery  Conservation  and  Management 
Act,  })rovided  the  public  has  been 
notified  of  the  intent  to  take  final  action 
to  address  the  em(;rgenc:y. 

.Special  Accommodations 

The  meeting  is  physically  accessible 
to  ])eople  with  disabilities.  Recpiests  for 
sign  language  inter])retation  or  other 
auxiliarv  aids  should  he  directed  to  the 
SEDAR  office  (.see  ADDRESSES)  at  least 
10  husine.ss  days  prior  to  each 
work.shop. 

Note;  'IIh!  tiin(;s  and  s(U|ii(!ih;(!  s])e(:il'i(;(l  in 
this  agenda  art;  snhject  lo  change. 

IDat(;d:  lannary  30,  2013. 

William  I),  (ihappell. 

Acting  Deputy  Director,  Office  ofSnstaiiuihle 
Fisheries.  Notioiuil  Marine  Fisheries  Service. 
IKK  Ooc.  20i:i-()24():i  Filed  2-4-i:{:  8:4.'j  ainl 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC483 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisluiries 
.Service  (NMF.S),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  workshop. 


SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (NPFMC)  will 
hold  a  (Tab  Asse.ssment  Work.shop. 

DATES:  The  meeting  will  he  held  on 
February  2()-March  1, 2013.  from  9  a.m. 
to  3  p.m. 

ADDRESSES:  The  meeting  will  he  held  at 
the  Hilton  Hotel,  Birch/Willow  room, 
500  We.st  3rd  Avenue,  Anchorage,  AK. 

Council  (ulcircss:  North  Pacific 
Fishery  Management  Council,  (iOl  W. 

4th  Avenue.  .Suite  300,  Anchorage, 
Alaska  99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  .Strain;  telephone:  (907)  271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
workshop  meeting  agenda  includes: 
review  and  make  recommendations  on 
developing  stock  a.sse.ssment  models  for 
Aleutian  Islands  golden  king  crab  and 
Norton  .Sound  red  king  crab. 

The  Agenda  is  subject  to  change,  and 
the  latest  version  will  he  posted  at 
http://\v\\'\\’.alask(i  fisheries. noon. gov/ 
npfiuc/. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  di.scussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  restricted  to  tho.se  is.sues 
specifically  listed  in  this  notice  and  any 
i.ssues  arising  after  publication  of  this 
notice  that  recpiire  emergency  action 
under  .section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  tbe  Council’s  intent 
to  take  final  action  to  address  the 
lanergency. 

Special  Acciominodations: 

The.se  meetings  are  physically 
acce.ssible  to  people  with  disabilities. 
Recpiests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  (Jail  Bendixen  at 
(907)  271-2809  at  least  7  working  day.s 
prior  to  the  meeting  date. 
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Oiitcd:  lanuarv  30.  2013. 

'I'rarKy  I..  'i'liompsoii, 

Arlinf’  Difpiily  niivcinr.  Olficn  afSiisIdindhli; 
risludids.  \dtiondl  Mtd'iiid  Fisharids  Sarvica. 
|FK  I)(m:.  2013-0241(1  Fihid  2-4-13;  0:45  am| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC479 

Fisheries  of  the  Gulf  of  Mexico; 
Southeast  Data,  Assessment,  and 
Review  (SEDAR);  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Almosjiheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  SFDAR  31  Gulf  of 
Mexico  red  snapper  assessment 
webinars. 

SUMMARY:  'I'he  SFDAR  31  assessment  of 
the  Gulf  of  Mexico  red  snapjier  fishery 
will  consist  of  a  series  of  workshojis  and 
supplemental  webinars.  This  notice  is 
for  webinars  associated  with  the 
As.se.ssment  portion  of  the  SFDAR 
ja-ocess.  See  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  SFDAR  31  Assessment 
Workshop  webinars  will  he  held  on: 
Fehruarv  21. 2013:  Fehruarv  28.  2013: 
March  7.  2013;  March  14.  2013;  and 
March  21,  2t)13.  All  webinars  are 
.scheduled  from  1  p.m.  until  p.m.  FDT. 
ADDRESSES: 

Mfidting  addivss:  The  wcjhinars  will 
he  held  via  a  GoTo Webinar  Conference. 
The  webinars  are  ojien  to  imnnhers  of 
the  public.  I'hose  interested  in 
participating  should  contact  Rvan 
Rindone  at  SFDAR  (see  FOR  FURTHER 
INFORMATION  CONTACT)  to  recpiest  an 
invitation  providing  webinar  access 
information.  Please  reepie.st  meeting 
information  at  least  24  hours  in 
advance. 

SEDAIi  address:  40.').'>  Faber  Place 
Drive.  Suite  201.  N.  Charleston,  SC 
2040.‘i. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Rindone.  SFDAR  Coordinator; 
telephone;  (813)  348-1030;  email: 
iyan.rind()n(f@gidlcoiincil.()rd. 

SUPPLEMENTARY  INFORMATION:  The  Gulf 
of  Mexico.  South  Atlantic,  and 
('arihhean  Fishery  Management 
Councils,  in  conjunction  with  NOAA 
Fisheries  and  the  Atlantic  and  (iulf 
States  Marine  Fisheries  (Commissions, 
have  im])lemented  the  Southeast  Data. 
Ass(!ssment  and  Review  (SFDAR) 
process,  a  multi-.step  method  for 


determining  the  status  of  fi.sh  .stocks  in 
the  Southeast  Region.  SFDAR  is  a  three- 
step  process  including:  (1)  Data 
Workshop;  (2)  As.sessment  Process 
including  a  worksho])  and  webinars; 
and  (3)  Review  Worksho]).  The  product 
of  the  Data  Worksho])  is  a  data  re|)ort 
which  com])iles  and  evaluates  potential 
datasets  and  recommends  which 
datasets  are  ap])ropriate  for  assessment 
analy.ses.  The  product  of  the  Assessment 
Process  is  a  stock  assessment  report 
which  describes  the  fisheries,  evaluates 
the  status  of  the  .stock,  e.stimates 
biological  benchmarks,  projects  future 
])opulation  conditions,  and  recommends 
research  and  monitoring  needs.  The 
assessment  is  indejrendently  i)eer 
reviewed  at  the  Review  Workshop.  'I'he 
jn'oduct  of  the  Review  Workshoj)  is  a 
Consensus  Summary  documenting 
panel  ojjinions  regarding  the  .strengths 
and  weaknesses  of  the  stock  a.ssessment 
and  in])ut  data.  Participants  for  SFDAR 
Work.siiojjs  are  appointcul  by  the  Gulf  of 
Mexico,  .South  Atlantic,  and  (^irihhean 
Fishery  Management  ("ouncils  and 
NOAA  Fisheries  .Southeast  Regional 
Office  and  .Southea.st  l-'isheries  .Scieiu;e 
(arnter.  Participants  include:  data 
collectors  and  database  managers;  stock 
a.sse.ssment  scientists,  biologists,  and 
researchers;  constituency 
representatives  including  fishermen, 
((iivironmentalists,  and  non¬ 
governmental  organizations  (N(X)s); 
international  experts;  and  .staff  of 
C.ouncils,  (kimmissions,  and  state  and 
lederal  agencies. 

The  items  of  discu.ssion  in  the 
As.sessment  Worksho])  webinars  are  as 
follows; 

Panelists  will  continue  deliberations 
and  di.scussions  regarding  modeling 
methodologies  for  the  (nilf  of  Mexico 
Red  .Sna])])er. 

Although  non-emergency  i.ssues  not 
contained  in  this  agenda  may  come 
before  this  grou])  for  discussion,  those 
i.ssues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  i.ssues  s])ecificallv 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  re(]uire  emergency  action  under 
.section  3().')(c)  of  the  Magnuson-Stevens 
Fishery  (Conservation  and  Management 
Act.  ])rovid(!d  the  ])uhlic  has  been 
notified  of  the  intent  to  take  final  action 
to  addre.ss  the  emergencv. 

Special  Accoinmodalions 

This  meeting  is  ac:ce.ssil)le  to  ])eo])le 
with  disabilities.  Re(]ue.sts  for  auxiliarv 
aids  should  he  direct  eel  to  the  .SFDAR 
offic:e  (.see  ADDRESSES)  at  least  10 
business  days  ])rior  to  the  meeting. 

Note:  I'lu!  times  and  sequence  s])e(;ilied  in 
this  agenda  are  siil)je(:t  to  change. 


Dated:  lanuarv  30,  2013. 

William  0.  Chappell, 

Aclid^  Dapiitv  Diractor.  Offico  of  Sdstdindl)ld 
Fishdi  ids.  \'dtiondl  Mdiind  Fisharics  Saivica. 
|I•'K  Dec.  2()1.3-()24()2  I'ihul  2-4-13:  H:4.S  ain| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC478 

Taking  and  Importing  Marine 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Space  Vehicle  and  Test 
Flight  Activities  From  Vandenberg  Air 
Force  Base,  CA 

agency:  National  Marine  Fisheries 
.Service,  National  Oceanic  and 
Atmo.s])heric  Administration, 
(-ommerce. 

ACTION:  Notice  of  issuance  of  a  Fetter  of 
Authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  and 
im])lementing  regulations,  notification 
is  hereby  given  that  a  letter  of 
authorization  (FOA)  has  been  issued  to 
the  3()th  .S])ace  Wing,  l]..S.  Air  Force 
(l).SAF).  to  take  four  s])ecies  of  seals  and 
.sea  lions  incidental  to  rocket  and 
missile  launches  on  Vandenberg  Air 
Force  base  (VAFB),  (’.alifornia.  a 
military  readiness  activity. 

DATES:  Fffective  Fehruarv  7,  2013, 
through  Fehruarv  0.  2014. 

ADDRESSES:  The  FOA  and  siqiporting 
documentation  are  available  for  review 
by  writing  to  P.  Michael  Payne,  (^hief. 
Permits  and  Con.servation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  .Service  (NMFS),  131.5 
Fast-West  Highway.  .Silver  .S])ring,  MD 
20910.  by  tele])honing  one  of  the 
contacts'listed  here  (FOR  FURTHER 
INFORMATION  CONTACT)  or  online  at: 
http://\\’\\'\v.nn}fs.no(i(i.gov/pr/pdrmits/ 
inciduntcd.htm.  Documents  cited  in  this 
notice  may  he  viewed,  hv  a])])ointment, 
during  regular  business  hours,  at  the 
aforementioned  address  and  at  the 
.Southwest  Regional  Office,  NMFS.  .501 
We.st  Ocean  boulevard,  .Suite  4200, 
Fong  beach.  CA  90802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Candace  Nachman,  Office  of  Protected 
Resources.  NMFS,  (301)  427-8401,  or 
Monica  DeAngelis,  NMF.S,  (502)  980- 
3232. 

SUPPLEMENTARY  INFORMATION: 
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Hackground 

Section  101  (a)(5)(A)  of  tlie  MMPA  (10 
IJ.S.C.  1301  e/  s(Hi.)  directs  NM1‘’S  to 
allow,  upon  nupiest,  the  incidental,  hut 
not  int(!ntional,  taking  of  small  nnmhers 
of  marine  mammals  by  D.S.  citizens 
who  engage  in  a  s])ecified  activity  (other 
than  commercial  fishing)  within  a 
specified  g(!ographical  region  if  certain 
findings  are  made  and  regulations  are 
issued.  The  National  Defen.se 
Authorization  Act  (Puhlic  Law  108-130) 
removed  the  “small  nnmhers”  and 
“specified  geogra})hical  region” 
limitations  for  a  “military  readiness 
activity.”  Under  the  MMPA.  the  term 
“taking”  means  to  harass,  hunt,  capture, 
or  kill  or  to  attempt  to  harass,  hunt, 
ca])tnre,  or  kill  marine  mammals. 

Authorization  may  he  granted  for 
periods  up  to  5  years  if  NMFS  finds, 
after  notification  and  opportunity  for 
])uhlic  comment,  that  the  taking  will 
have  a  negligihle  im])act  on  the  .s])ecies 
or  stock(s)  of  marine  mammals  and  will 
not  have  an  immitigable  adverse  im])ac:t 
on  the  availahility  of  the  species  or 
stock(,s)  for  subsistence  uses  (where 
relevant).  In  addition.  NM1"S  must 
pre.scrihe  regulations  that  include 
permissible  methods  of  taking  and  other 
means  effecting  the  lea.st  practicable 
adverse  impact  on  the  sjiecies  and  its 
habitat  and  on  the  availahilitv  of  the 
species  for  snhsistence  uses,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance.  The  regulations  must 
include  reijnirements  for  monitoring 
and  reporting  of  such  taking. 

Regulations  governing  the  taking  of 
Pacific  harbor  seals  (Phoca  vitiilina 
richardsi),  northern  elephant  seals 
[Mirounga  (ingustirostris),  (ialifornia  sea 
lions  (Zalophus  cdlifornidnus),  and 
northern  fnr  seals  [(jcdlorhiniis  ursinus). 
by  harassment,  incidental  to  missile  and 
rocket  launches,  aircraft  flight  test 
operations,  and  helicopter  operations  at 
VAFB,  were  issued  on  February  (5,  2009 
(74  FR  0230).  and  remain  in  effect  until 
February  0,  2014.  In  Ajiril  2011,  the 
USAF  reijuested  a  deviation  from  the 
precise  language  contained  in  the  2009 
final  rule  regarding  the  annual  nmnher 
of  missile  and  rocket  launches.  On 
February  1, 2012  (77  1-R  4917),  NMFS 
issued  final  regulations  that  revised  the 
nnmher  of  mi.ssile  and  rocket  launches 


that  the  USAF  could  conduct  from 
VAFB  on  an  annual  basis.  In.stead  of  the 
30  mi.ssile  and  20  rocket  launches 
authorized  per  year  in  2009,  the  USAF's 
specified  activitv  now  includes  15 
mi.ssile  and  35  rocket  launches  per  vear. 
However,  the  total  number  of  annual 
launches  remains  at  50.  This  regulatorv 
amendment  does  not  change  the 
analy.ses  of  marine  mammal  iinjiacts 
conducted  in  the  original  final  rule.  For 
detailed  information  on  the  USAF’s 
activities  and  potential  impacts,  jilease 
refer  to  those  documents.  3’hese 
regulations  include  mitigation, 
monitoring,  and  reporting  re(|nirement.s 
for  the  incidental  take  of  marine 
mammals  during  mi.ssile  and  rocket 
launches  at  VAFB. 

This  L(1A  is  effective  from  February  7. 
2013,  through  P'ebruary  0,  2014,  and 
authorizes  the  incidental  take,  by  Level 
B  harassment  only,  of  the  four  marine 
mammal  sjiecies  listed  here  that  may 
residt  from  the  launching  of  np  to  15 
mi.ssiles  and  up  to  35  rockets  annually 
from  VAFB.  as  well  as  from  aircraft  and 
helico])ter  operations.  Harbor  seals  haul- 
ont  on  several  sites  on  VAFB.  and 
harbor  .seals,  California  .sea  lions, 
ele|)hant  seals,  and  northern  fur  seals 
are  found  on  various  hanl-ont  sites  and 
rookeries  on  San  Miguel  Island  (SMI), 
(iiirrently,  six  space  launch  vehicle 
programs  use  VAFB  to  launch  satellites 
into  polar  orbit:  Delta  II;  Taurus;  Atlas 
V;  Delta  IV;  Falcon;  and  Minotaur.  Al.so 
a  variety  of  small  missiles,  .several  types 
of  interceptor  and  target  vehicles,  and 
fixed-wing  aircrafts  are  launched  from 
VAFB. 

The  activities  under  these  regulations 
create  two  types  of  noise;  continuous 
(hut  short-duration)  noi.se,  due  mostly  to 
combustion  effects  of  aircraft  and 
launch  vehicles,  and  impulsive  noi.se, 
due  to  sonic  boom  effects.  Launch 
operations  are  the  major  source  of  noise 
on  the  marine  environment  from  VAFB. 
The  ojjeration  of  launch  vehicle  engines 
jirodnces  significant  sound  levels.  The 
noise  generated  by  VAFB  activities  may 
result  in  the  incidental  harassment  of 
])inniped.s,  both  hehaviorally  and  in 
terms  of  phy.siological  (auditory) 
im])acts.  The  noise  and  visual 
distnrhances  from  space  launch  vehicle 
and  missile  launches  and  aircraft  and 
helico])ter  operations  mav  cause  the 


animals  to  move  towards  or  enter  the 
water.  Take  of  pinnipeds  will  be 
minimized  through  imjilementation  of 
the  following  mitigation  measures;  (1) 

All  aircraft  and  helicopter  flight  jiaths 
mu.st  maintain  a  minimum  distance  of 
1. ()()()  ft  (305  m)  from  recognized  .seal 
haul-outs  and  rookeries;  (2)  nnssile  and 
rocket  launches  must,  whenever 
possible,  not  be  conducted  during  the 
harbor  seal  jnipping  season  of  March 
through  )une;  (3)  VAFB  must  avoid, 
whenever  possible,  launches  which  an; 
predicted  to  produce  a  .sonic  boom  on 
the  Northern  Channel  Islands  during  the 
jirimary  pinniped  jnipping  seasons  of 
March  through  )une;  and  (4)  monitoring 
methods  will  be  reviewed  by  NMFS  if 
jjost-lannch  surveys  determine  that  an 
injurious  or  lethal  take  of  a  marine 
mammal  occurred.  VAFB  will  al.so  use 
monitoring  surveys,  audio-recording 
ecjuipment,  and  time-lapse  video  to 
monitor  the  animals  before,  during,  and 
after  rocket  launches,  and  to  measure 
sound  levels  generated  by  the  launches. 
Reports  will  he  submitted  to  NMFS  after 
each  L(1A  expires,  and  a  final 
comprehensive  report,  which  will 
summarize  all  previous  reports  and 
assess  cnmnlative  impacts,  will  he 
submitted  before  the  rule  exjiires. 

Summary  of  Request 

On  Diicember  10.  2012.  NMFS 
received  a  request  for  a  LOA  renewal 
jiursuant  to  the  aforementioned 
regulations  that  would  authorize,  for  a 
period  not  to  exceed  1  year,  take  of 
marine  mammals,  by  harassment, 
incidental  to  space  vehicle  and  test 
night  activities  at  VAFB.  Summary  of 
Activitv  and  Monitoring  Under  the  2012 
LOA 

In  compliance  with  the  2012  LOA. 
VAFB  submitted  an  annual  report  on 
the  activities  at  VAFB,  covering  the 
period  of  December  1,  2011,  through 
November  30.  2012.  A  summary  of  the 
2012  report  (MMCG  and  SAIC,  2012) 
follows. 

During  the  rejiorting  period  covered 
by  the  2012  rejiort,  there  were  a  total  of 
four  launches  from  VAFB;  two  space 
vehicle  launches  and  two  mi.ssile 
launches.  The  dates,  locations,  and 
whether  or  not  monitoring  was  required 
for  the  launches  are  summarized  in 
Table  1  next. 


Table  1— Summary  of  Space  Vehicle  and  Missile  Launches  From  VAFB  in  2012 


Vehicle 

Date 

(2012) 

Launch 

site 

Monitored 

Minuteman  III  GT-203GM  . 

25-Feb  . 

LF-10  . 

No. 

Delta  IV  NROL-25  . 

3-Apr  . 

SLC-6  . 

Yes  (boom  and  time-lapse  only). 

Atlas  V  NROL-36 . 

13-Sep  . 

SLC-3E  . 

Yes  (boom  and  acoustics  only). 
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I  ABLE  1— Summary  of  Space  Vehicle  and  Missile  Launches  From  VAFB  in  2012— Continued 


Vehicle 

Date 

(2012) 

Launch 

site 

Monitored 

Minuteman  III  GT-206GM  . 

14-Nov  . 

LF-10  . 

No. 

'I’lie  Delta  IV  launch  occurred  duriug 
the  harbor  seal  pupping  .sea.sou, 
nupiiriug  luouitoriug  on  VAFB.  Sonic 
boom  modeling  was  conducted  for  both 
s|)ace  vehicle  launches.  The  modeling 
indicated  that  a  sonic  boom  of  greater 
than  1  Ib/ft-  (jjsf)  would  occur  at  SMI 
as  a  result  of  the  Atlas  V  launch, 
reciuiring  acoustical  and  biological 
monitoring. 

Neither  of  the  missile  launches 
recpiired  monitoring  at  SMI  because  the 
westerly  trajectory  of  these  launches. 
Similarly,  both  missile  launches 
occurred  outside  of  the  VAFB  harbor 
.seal  pupping  .season:  th(;refore.  ik) 
biological  or  acoustical  monitoring  was 
recpiired  or  performed  {)n  VAFB  for 
the.se  two  launches. 

During  the  rej)orting  period,  (i.'il 
fixed-wing  aircraft  and  helicopter 
oj)erations  were  conducted  from  the 
VAFB  airfudd.  Mo.st  ofthe.se  consist(!d 
of  training  (ixercises  involving  “touch 
and  goes”.  There  were  no  obsm  ved 
impacts  to  pinni|)eds  from  the.se 
activities. 

De//o  IV  Inimch  (April  3.  2012) 

(iounts  of  harhor  seals  done  between 
March  28  and  April  2.  2012.  recorded 
from  2  to  111  adult  and  sub-adnlt  s(!als. 
From  0  to  18  ])ups  wen;  observed,  along 
with  one  (ialifornia  sea  lion.  One  dead 
j)np  with  wounds  suggestive  of  a  shark 
attack  wa.sh(;<l  ashore  on  March  28.  The 
next  day.  a  dead,  newly  born  pup  with 
its  umbilicus  still  attached  was  noted  at 
one  of  the  sites.  Both  sightings  occnrn;d 
prior  to  the  actual  launch.  Po.st-launch 
counts  ranged  from  88  to  144  adult  and 
sub-adult  seals  and  from  8  to  12  pu]).s. 
The  2-week  follow-uj)  count  revealed  u]) 
to  l.'i4  adult  and  snh-adult  harhor  .seals 
and  u|)  to  2.’i  ])U])s. 

Time-lap.se  video  monitoring  was 
condnct(;d  of  this  launch.  The  footage 
rev(;aled  that  all  42  harbor  seals  hauled 
out  at  the  monitoring  location  (First 
Ledge  on  south  VAFB)  were  alerted  bv 
the  noise  and  moved  rapidly  toward  the 
.sea.  All  hut  two  scurried  into  the  water. 
II|)  to  10  animals  socai  r(;turn(;d  but 
went  back  in  the  oc(;an  as  the  tide  rose 
(MSRS,  2012). 

In  summary,  based  on  post-launch 
analysis,  there  was  no  evidence  of 
injury,  mortality,  or  abnormal  behavior 
in  any  of  the  monitored  ])innipeds  on 
VAFB  as  a  result  of  this  launch. 


Allas  V  Ijiunch  (Snptanihar  13,  2012) 

Biological  monitoring  for  this  launch 
was  n;qnired  at  SMI,  since  the  sonic 
boom  models  predict(;d  overi)re.ssures  in 
excess  of  1  psf  there.  Monitoring  for  this 
launch  was  conducted  at  (kn'dw(;ll 
Point.  California  .sea  lions,  northern 
elephant  seals,  and  Pacific  harbor  seals 
were  pre.sent  during  the  jjre-  and  post¬ 
monitoring  counts  and  on  the  day  of  the 
launch.  No  pups  of  any  species  were 
observed  at  this  location.  Counts  on  the 
days  prior  to  the  launch  rangeil  from 
209-912  for  California  sea  lions,  from  0- 
101  for  northern  elephant  seals,  and 
from  O-IPi  for  harbor  s(;al.s.  On  the  day 
of  the  launch,  188-240  .sea  lions.  .'iO-78 
northern  elephant  seals,  and  0-38 
harbor  .seals  were  sighted.  The  same  or 
high(;r  nnmhers  of  .sea  lions  and 
northern  elejihant  seals  were  .seen  on 
the  two  days  after  the  launch.  No  harbor 
.seals  were  seen  the  following  day.  likely 
because  of  a  v(;ry  large  surf  with  heavy 
surges  and  backwashes,  ])reventing 
harbor  .seals  from  hanling  out.  although 
they  w(;re  i)re.sent  just  outside  the 
bn;akers. 

No  reactions  were  noted  on  the  jjart 
of  the  .sea  lions  and  elephant  seals  to  the 
sonic  boom.  Of  the  38  harbor  .seals 
pre.sent  at  the  time  of  the  boom,  20 
dashed  into  the  water.  They  began 
n;turning  to  shore  within  30  min  of  the 
launch. 

Acoustic  monitoring  was  akso 
conducted  for  this  launch.  The  peak 
unweighted  sound  level  was  122.8  dB  re 
20  pPa.  During  the  l.'S  min  before  and 
the  l.'j  min  after  the  launch,  the  lowest 
ambient  noise  was  82.7  dB  re  20  pPa. 
while  the  highest  sounds — not 
a.ssociated  with  the  launch — wen;  113.1 
dB  re  20  pPa. 

In  snnunary,  there  was  no  evidence  of 
injury,  mortalitv.  or  abnormal  b(;havior 
of  the  monitor(;d  pinni|;ed.s  on  SMI  as 
a  result  of  this  launch. 

Authorization 

The  USAF  compli(;d  with  the 
r(;(juirements  of  the  2012  LOA,  and 
NMFS  has  determined  that  the  marine 
mammal  take  r(;snlting  from  the  2012 
launches  is  within  that  analyzed  in  and 
anticijjated  by  the  as.sociated 
regulations.  Accordingly.  NMF.S  has 
issued  an  LOA  to  the  3()th  S])ace  Wing, 
USAF,  authorizing  the  take  by 
harassment  of  marine  mammals 
incidental  to  space  vehicle  and  test 


llight  activities  at  VAl’B.  Lssuance  of 
this  LOA  is  based  on  findings  described 
in  the  preamble  to  the  final  ride  (74  FR 
8238,  F(;bruary  (>.  2009)  and  sujiported 
by  information  contained  in  VAFB’s 
2012  annual  report  that  the  activities 
described  under  this  LOA  will  have  a 
negligible  imjiact  on  marine  mammal 
stocks.  The  provision  reijuiring  that  the 
activity  not  have  an  immitigable  adverse 
imjjact  on  the  availability  of  the  affected 
species  or  stock  for  subsistence  uses 
does  not  apply  for  this  action. 

Dated:  jaiuiary  31,  2013. 

Helen  M.  (iulde, 

Acling  Dimctnr.  Offica  of  Pmtoctud  Ilosoiircas. 
Xdtionol  Marina  l-'isharias  Sarvica. 
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BILLING  CODE  3510-22-P 


BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Bureau  of  Consumer  Financial 
Protection. 

ACTION:  Notice  and  reipie.st  for  comment. 

SUMMARY:  Till;  Bureau  of  (Consumer 
Financial  Protection  (Bureau  or  CFPB), 
as  jiart  of  its  continuing  effort  to  reduce 
pa|K;rwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  a  jirojm.sed 
information  collection,  as  reijuired  by 
the  Pajierwork  Reduction  Act  of  199.') 
(PRA).  The  Bureau  is  soliciting 
comments  concerning  its  propo.sed 
information  collection  titliid, 
“Quantitative  Testing  of  Integrated 
Mortgage  Loan  Disclosure  Forms."  The 
])roj)osed  collection  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  ajiiiroval.  A  copy 
of  the  submission,  including  copies  of 
the  proposed  collection,  may  he 
obtained  by  contacting  the  agency 
contact  listed  below. 

DATES:  Written  comments  are 
encouraged  and  nm.st  be  received  on  or 
before  March  7,  2013  to  be  assured  of 
consideration. 

ADDRESSES:  You  may  submit  comments, 
identifi(;d  by  agency  name  and  jirojiosed 
collection  tith; — “Quantitative  Testing 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 
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[Docket  No.  CFPB-201 3-0003] 

Request  for  Information  Regarding 
Financial  Products  Marketed  to 
Students  Enrolled  in  Institutions  of 
Fligher  Education 

AGENCY:  LiiiiMii  ii!  (  Ti'  liiiPP  i  iippp 
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(Micourages  coniiiieiits  ironi  the  public; 
including  student  and  parent 
consinners,  institutions  ot  higlier 
(Hlncation,  and  financial  institutions. 
DATES:  ('.onnnents  innsl  be  received  on 
or  before  March  18.  2013. 

ADDRESSES:  Yon  may  submit  responsive 
information  and  other  comments, 
identified  by  Docket  No.  (;F1’H-2013- 
0003.  by  any  of  the  following  methods: 

•  Electronic:  http:// 

\\  i\'\\’.re>’iiIotions.;^(n'.  Follow  the 
instructions  for  submitting  comments. 

•  Moil/liand  DcUverv/Courier: 

Monica  |ack.son.  Office  of  the  Fxecntive 
Secretary.  {Ainsumer  Financial 
Protection  Bureau.  1700  (i  Street  N\Y.. 
Washington.  IX'.  20.')32. 

Instructions:  The  Bureau  ent:ourages 
the  early  submission  of  comments.  All 
submi.ssions  must  include  the  document 
title  and  docket  number.  Because  paper 
mail  in  the  Washington.  IX^  area  and  at 
the  Bureau  is  subject  to  delay, 
commenters  are  encouraged  to  submit 
comments  electronically.  Plea.se  note 
the  number  associated  with  any 
(luestion  to  which  you  are  responding  at 
the  toj)  of  each  response  (you  are  not 
reipiired  to  answer  all  (juestions  to 
receive  consideration  of  vour 
comments).  In  general,  all  comments 
received  will  be  jiosted  without  change 
to  http://i\  \vw.re<’iil(itions.^ov.  Plea.se  do 
not  include  per.sonal  information  in 
your  comment  that  you  do  not  wish  to 
be  made  publicly  available.  In  addition, 
comments  will  be  available  for  ])nblic 
ins])(K;tion  and  cojiying  at  1700  (i  Street 
NW..  Washington.  IXi  20.'j.'j2.  on  official 
business  days  between  the  hours  of  10 
a.m.  and  5  p.m.  Ea.stern  Standard  Time. 
You  can  make  an  appointment  to 
inspect  the  documents  bv  telephoning 
2()2-435-727.'i. 

All  submissions,  including 
attachments  and  other  supporting 
materials,  will  become  ]iart  of  the  public 
record  and  subjei;t  to  ]niblic  di.sclosure. 
Sensitive  personal  information,  such  as 
account  numbers  or  Social  Security 
numbers,  should  not  be  included. 
Submissions  will  not  be  edited  to 
remove  any  identifving  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  iiupiiries.  submi.ssion  jirocess 
(|uestion.s  or  any  additional  information, 
please  contact  Monica  Jack.son.  Office  of 
the  Executive  Secretarv.  at  202-43.')- 
7275. 

Aulhiirity:  12  l)..S.(;.  .iSlIfc). 
SUPPLEMENTARY  INFORMATION:  Section 
1021  of  the  Dodd-Frank  Wall  Street 
Reform  and  (Consumer  Protection  Act  of 
2010  (Dodd-Frank  Act)  cbai-ges  the 
fionsumer  Financial  Protection  Bureau 


(Bureau  orC.l'PB)  with  “collecting, 
researching,  monitoring  and  publishing 
information"  about  consumer  financial 
|)roducts  and  services.  The  Bureau  seeks 
information  on  how  current  and  future 
partnerships  or  other  arrangements 
between  institutions  of  higher  education 
(including  their  affiliated  entities)  and 
financial  institutions  can  be  structured 
to  ])romote  positive  financial  decision¬ 
making  and  building  of  money 
management  skills  among  young 
consumers.  We  also  .seek  information  to 
develo|)  a  clearer  picture  of  the  financial 
products  and  services  that  are  being 
offered  to  college  students,  as  well  as 
consumers'  experiences  using  those 
|)roducts  and  services.  The  deadline  for 
submission  of  comments  is  March  18, 
2013. 

The  Bureau  encourages  comments 
from  the  ])ublic,  including: 

•  Student  and  parent  consumers: 

•  Institutions  of  higher  education; 

•  Alumni  associations: 

•  Providers  of  financial  aid 
disbursement  .services; 

•  Financial  institutions:  and 

•  Other  interested  parties. 

The  Bureau  is  interested  in  receiving 
comments  that  could  bear  on  its 
analysis  of  the  .student  financial  product 
and  services  market.  The  Bureau  is 
therefore  interested  in  respon.ses  to  the 
(juestions  outlined  below. 

Please  note  that  the  Bureau  is  not 
soliciting  individual  student  account 
information  in  resjion.se  to  this  notice 
and  request  for  information,  nor  is  the 
Bureau  seeking  personally  identifiable 
information  (Pll)  regarding  student 
accounts  from  the  parties  or  any  third 
])arty.  Responses  should  not  contain 
account  numbers.  Social  Securitv 
numbers  or  other  })ersonal  information 
that  could  be  usecl  to  reveal  personally 
identifiable  information.  Below  are 
some  general  areas  for  which 
information  is  being  sought.  Please  feel 
free  to  respond  to  any  or  all  of  the 
(juestions  below: 

(1 )  Products  marketed  through 
campus  affinity  relationships. 

(iamjjus  affinity  jn'oducts  are 
generally  financial  jnoducts  and 
.services  that  carry  an  endorsement 
(either  ex|)licit  or  imjilicit)  or  mark  of  an 
institution  of  higher  education. 
Exam])les  ofthe.se  jiroducts  include 
those  that  that  disjilay  the  name  or  mark 
of  the  institution,  are  bundled  with 
student  identification  cards,  and  cards 
on  which  .students  can  receive 
disbursements  of  financial  aid  or  other 
funds  from  the  institution  of  higher 
education. 

In  the  jiast.  relationshijis  between 
financial  in.stitutions  ancl  institutions  of 
higher  education  have  drawn  scrutiny 


and  led  to  legislative  action,  l-'or 
examjile,  in  2007.  former  New  York 
Attorney  General  Andrew  Guomo 
jmrsuecl  action  to  address  the  steering  of 
students  to  certain  lenders  of  federal 
and  jirivate  student  loans  in  exchange 
for  remuneration.  For  years,  institutions 
of  higher  education  jirovided  access  to 
financial  institutions  to  market  credit 
cards  to  students.  Gongress  addre.ssed 
school  jireferred  lender  arrangements 
and  marketing  of  camjnis  credit  cards 
on  college  camjmses  in  legislation 
enacted  in  2008  and  2000. 

Mowever,  institutions  of  higher 
education  may  he  imicjuely  jiositioned 
to  create  a  beneficial  environment  for 
.students  in  the  selection  of  financial 
jiroducts  and  services.  The  Bureau  is 
interested  in  better  understanding  the 
tyjies  of  camjjus  affinity  jiroducts  being 
offered,  how  in.stitutions  of  higher 
education  are  defining  these 
relationshijis,  and  the  exjierience  of 
students  using  the.se  jiroducts.  The 
Bureau  .seeks  information  on  how 
jiarlnershijis  between  in.stitutions  of 
higher  education  (including  their 
affiliated  entities)  and  financial 
institutions  might  he  structured  to 
jiromote  jiositive  financial  decision¬ 
making  among  young  consumers. 

(a)  What  tvjies  of  camjius  affinity 
Jiroducts  are  being  offered  to  students 
(e.g..  financial  aid  disbursement 
accounts,  student  hanking,  jirejiaid 
cards,  and  credit  cards)? 

(h)  What  are  the  features  of  these 
camjius  affinity  jiroducts  (e.g..  online 
hill  pay,  mobile  check  dejiosit)? 

(c)  In  what  ways  are  cam jius-affi Hated 
Jiroducts  marketed  to  students  (e.g., 
included  in  camjius  admissions  and/or 
financial  aid  offer  letters,  orientation 
materials,  advertising  at  college  sjiorting 
events)? 

(d)  What  information  about  .students 
is  Jirovided  by  in.stitutions  of  higher 
education  to  financial  in.stitutions  (e.g., 
email  address,  date  of  birth,  jirogram  of 
.study)? 

(e)  How  are  card  or  other  jiroducts 
offered  to  students  (e.g.,  mandatory,  opt- 
out,  ojil-in)?  Does  the  student  have  a 
choice  to  decline  the  jiroduct?  If  so, 
what  stejis  are  recjuired  to  exercise  that 
choice?  Are  there  anv  con.secjuences  to 
the  student  for  declining  the  jiroduct? 

(H  What  jiercentage  of  students  at  a 
college  or  university  use  the  affinity 
Jiroduct  (e.g.,  financial  aid 
dishursement,  student  checking 
accounts)?  What  jiercentage  of  financial 
aid  recijiients  use  the  affinitv  jiroduct? 

(g)  To  what  extent  are  students  able  to 
choose  a  jiroduct  other  than  the  affinity 
hanking  jiroduct  a.ssociated  with  the 
institution  of  higher  education?  What 
Jiercentage  of  students  do  .so? 
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(h)  What  types  of  fe(!s  are  being 
charged  in  association  with  tliese 
products  (e.g.,  overdraft  and/or  swipe 
fe(!s)?  Wliat  an?  the  typical  fiu;  amounts? 
What  are  the  terms  and  conditions  of 
tluise  products? 

(i)  To  what  extent  are  students  able  or 
not  able  to  readily  access  funds  from 
affinity  products  while  on  cam])us? 

Does  the  financial  institution  ])rovide 
niulti})l(!  ATMs?  When;  are  those  ATMs 
located  (e.g..  on  cani])us.  near  campus)? 
An;  ATMs  also  located  on  branch 
cainpus(;s?  Do  ATMs  charge;  ie(;s  for 
withdrawal?  If  so,  what  are  the  fees  and 
how  are  they  ass(;ssed? 

(j)  What  is  the  natun;,  ninnher,  and 
fr(;(|uency  of  complaints  related  to  these 
campus  affinity  products?  Please  do  not 
incliuh;  account  numhers.  Social 
S(;curity  numhers  or  other  jier.sonal 
information  that  could  he  u.sed  to  reveal 
j)(;rsonally  identifiable  information. 

(k)  Please  describe;  the  student 
experience  in  contacting  the  ])roviders 
of  cain])us  affinity  products  with 
(luestions,  errors,  concerns,  and 
coin])laints.  What  level  of  s(;rvice  do 
students  receive?  Have  students  been 
treated  in  a  fair,  clear,  and  timelv 
manner?  Pl(;a.se  provide  examples. 

(l)  What  challenges  do  institutions  of 
higher  education  face  when  setting  uj) 
the.se  agreements? 

(m)  What  terms  do  institutions  of 
higher  education  agree  to  when  they 
affiliate  with  a  financial  institution  to 
offer  students  financial  j)roducts  and 
s(;rvices?  Please  leel  fn;(;  to  submit 
copies  of  any  specific  affinity 
agreements.  Plea.se  ensure  that  anv 
s);(;cific  agreements  do  not  contain  any 
personally  identifiable  information. 

(n)  What  types  of  limitations,  if  any, 
do  the.se  affinity  agre(;ment.s  include 
with  resjject  to  the  fees  that  will  he 
charged  to  .student  users  of  the 
produces? 

(o)  What  additional  information 
woidd  have  been  helpful  to  the 
institution  of  higher  education  before 
setting  up  an  affinity  agreement? 

(p)  How  much  revenue  do  institutions 
of  higher  ednc:ation  gen(;rallv  receive 
annually  in  connection  with  these 
agre{;ments?  How  does  that  revemu; 
break  down  hi;tween  student  checking 
accounts,  cr(;dit  cards  and  oth(;r 
products  and  .services?  Is  the  revenue 
based  on  a  per  student  basis,  by  ninnher 
and/or  volume  of  transactions  by 
.students,  level  of  student  account 
balances,  fee  revenue,  or  other 
measures? 

(ij)  Does  an  institution  of  higher 
(;ducation  save  in  operating  co.sts  or 
generate  revenue  by  contracting  with  a 
financial  aiil  di.shur.sement  vendor?  If 
so,  in  what  amounts? 


(r)  What  are  hi;st  jiractices  or  model 
terms  for  institutions  that  an;  looking  to 
set  up  and/or  renegotiati;  an  agreement 
with  financial  institutions  to  offer 
products  and  services? 

(s)  What  types  of  incentives  do 
affinity  agreem(;nt.s  offer  institutions  of 
higher  (;ducation? 

(t)  What  tyjies  of  inci;ntive.s,  if  any,  do 
students  receive  for  choosing  an  affinitv 
])roduct? 

(u)  To  what  extent  do  institutions  of 
higher  education  solicit  reipiests  for 
pro])osal  for  affinity  agreements?  What 
are  some  exampl(;.s  of  an  in.stitution's 
reipiest  for  pro])o.sal? 

(v)  Do  institutions  of  higher  education 
jirovide  acce.ss  to  camjnis  jiroperty  to 
financial  in.stitutions  in  order  to  market 
jiroducts  or  provide  workshops? 

(w)  To  what  extent  are  financial 
produces  bundled  with  .student  ID 
cards?  What  percentage  of  .students 
utilize  these  Inmdled  financial  jiroducts 
(e.g.,  a  student  ID  card  that  doubles  as 

a  debit  card,  or  closed-loop  meal  card 
acce])ted  by  loc;al  business)?  Are  there 
any  charges  or  fees  associated  with  the 
use  of  the  bundled  financial  product?  If 
yes,  how  an;  they  as.si;.s.sed? 

(x)  To  what  (;xtent  are  affinity 
financial  products  akso  hundl(;d  with 
financial  education  pjograms?  What  is 
the  utilization  of  these  education 
programs  and  how  does  it  affect  student 
l)ehavior? 

(y)  How  do  camjms  affinity  jiroducts 
compare  with  hanking  products 
available  to  college  students  that  are 
oftered  by  financial  in.stitutions  not 
affiliated  with  the  institution  of  higher 
education? 

(2)  Other  financial  products  marketed 
to  students. 

For  many  students,  choosing  a  hank 
aci;ount  is  one  of  their  first  significant 
financial  decisions,  especially  since  the 
fir.st  hanking  relationship  may  last  long 
after  graduation.  Students  who 
understand  how  hanking  products  work 
and  when  fees  will  he  charged  can  save; 
hundreds  of  dollars  in  fees  each  year. 

For  examjile,  according  to  a  2()()8  FDIC 
r(;j)ort,  while  half  of  young  Americans 
manage  to  avoid  overdraft  fees,  the  other 
half  incurs  approximately  .seven 
ov(;rdrafts  (;ach  ])er  y(;ar.' 

(a)  What  types  of  financial  products 
are  tailored  to  the  student  consumer 
segment? 

(h)  What  factors  do  students  and 
jiarents  consider  when  choosing 
financial  products  tailored  for  students? 
Which  are  the  mo.st  important  factors? 

(c)  What  type  of  information  is 
hel])ful  in  making  that  decision? 


'  l''I)l().  FDltt  Stuitv  oflkink  CXcrclidIt  Profiidius 
S'ovawhnr  21HW.  70  (liOdS). 


(d)  How  do  financial  institutions 
market  the.se  jiroducts  to  students  and 
parents?  Do  financial  institutions 
purchase  enrollment  information  from 
third  iKirties?  Do  financial  in.stitutions 
(;ngage  marketing  consultants  who 
specialize  in  the  .student  consumer 
segment? 

(e)  What  types  of  discounts  and 
benefits  are  offered  to  students  who  sign 
u])  for  a  .student  hanking  account? 

(f)  What  percentage  of  students  sign 
u|)  for  student  hanking  from  hanks  and 
credit  unions  that  are  located  on  or  in 
close  proximity  to  the  camjnis? 

(g)  What  types  of  issue.s/comjilaints 
do  .student.s/parents  have  with  these 
accounts? 

(h)  On  average,  how  much  does  a 
.stud(;nt  pay  in  fees  per  year? 

(i)  Wdiich  fees  do  students  get  charged 
mo.st  often? 

(j)  What  are  the  features  of  the 
different  tyjies  of  financial  products  and 
services  that  hanks  and  credit  unions 
offer  to  .stndent.s?  Are  these  financial 
products  inarket(;d  as  free  chec:king  for 
students? 

(k)  What  restrictions  do  consumers 
need  to  .satisfy  in  order  to  (pialifv  for  the 
.student  hanking  product  or  services? 

For  example,  does  a  student  need  to  he 
enrolh;d  in  school  full  time  or  attend  a 
jiarticular  institution?  How  is  a 
stud(;nt’.s  status  verified  (e.g..  student 
ID,  transcript,  notice  of  enrollment)? 

(l)  Are  the  terms  and  conditions  of 
student  hanking  products  (including,  for 
example,  amount  and  fr(;quency  of  fe(;.s 
or  ])enaltie.s)  clearly  disclo.s(;d,  di.sclosed 
in  a  timely  manner,  and  easy  to 
under.stand?  Have  students  had 
difficulty  understanding  and/or 
complying  with  the.se  terms  and 
conditions?  Plea.se  provide  examjiles. 

(m)  What  percentage  of  student 
accounts  have  parents  and/or  family 
members  as  co-signers  or  joint  account 
holders? 

(n)  To  what  extent  do  students  u.se 
general  purpose  reloadable  cards?  How 
do  in.stitutions  of  higher  education  and 
financial  in.stitutions  market  these  cards 
to  students? 

(o)  How  many  .students  opt  in  to 
overdraft  cov(;rag(;? 

(p)  Do  students  usually  sign  up  for 
their  new  account  online  or  through  a 
live  interaction? 

((])  How  many  .student  account 
holders  do  financial  in.stitutions  serve? 

(r)  What  percentage  of  students 
maintain  an  account  or  relationshij) 
with  the  financial  institution  after 
graduation  or  se])aration  from  college? 
After  a  student  graduates  or  .sejiarates 
from  college  how  does  their  relationship 
with  their  financial  institution  change 
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(e.g..  do  they  sign  up  for  additional 
products  and  services)? 

Dated:  |aiiuary  30.  2013. 

(tarry  Reeder, 

(:hi(‘l  of  Slaff.  Ihiraoii  of  (',onsiinior  I'inonciol 
Proloction. 

II  R  Doc.  2(n3-0242«  I'ilt^d  2-4-13;  K:4,''>  am| 
BILLING  CODE  4810-AM-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  13-C0003] 

Whalen  Furniture  Manufacturing,  Inc., 
d/b/a  Bayside  Furnishings,  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  (Consumer  Product  Safety 
(ionuni.ssion. 

ACTION:  Notice. 


SUMMARY:  It  is  tlie  ])olicy  of  the 
(ionunission  to  pnhli.sh  settlements 
which  it  provisiomdly  .iccepts  under  the 
(ionsinner  Product  .Safety  Act  in  the 
Federal  Register  in  accord.ince  with  the 
terms  of  18  CFR  lllH.2()(e).  Published 
below  is  a  jirovisionally-accejited 
.Settlement  Agreement  with  Whalen 
Furniture  Manufacturing.  Inc.,  d/h/a 
Hayside  Furnishings,  containing  a  civil 
])enalty  of  .S72.'j.()()().(K).  within  twenty 
(20)  days  of  service  of  the  (’ommi.ssion's 
final  Order  accepting  the  .Settlement 
Agreement. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accejit  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  retpiest  with 
the  Office  of  the  .Secretary  by  February 
20.2013. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  .Settlement  Agreement 
should  send  written  comments  to  the 
("omment  13-(;0003.  Office  of  the 
.Secretary,  (ionsnmer  Product  .Safety 
(iommission.  4330  Fast  West  Highwav, 
Room  820.  Ilethesda,  Maryland  20814- 
4408. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  B.  Murphy,  Assistant  (jeneral 
(ionnsel.  Division  of  Com|)liance,  Office 
of  the  (ieneral  (^oun.sel,  (ionsumer 
Product  .Safety  (Rmnnission,  4330  Fast 
We.st  Highway.  Bethesda.  Maryland 
20814-4408;  telejihone  (301 )  .'■)04-7809. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  ajipears 
below. 


Dated;  lanuary  31. 2013. 

Todd  A.  Stevenson, 

Sacmlorv. 

IINITFD  STATES  OF  AMERICA 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

hi  the  Mailer  ol:  WIIAI.HN  l  URNlTURH 
MANlIFACTURINt;.  INC.  d/h/a  Bayside 
l•'ur^ishi^^s 

CP.SC  Deckel  No.;  13-C()n(l3 
SHTTLEMENT  A  GEEEMENT 

1.  In  accordance  with  10  (M’.R. 

S  1118.20.  Whalen  Furniture 
Mannfacluring,  Inc.,  d/h/a  Bavside 
Furnishings  (“Whalen”),  and  the  staff 
(“.SlalT’)  of  the  United  .States  ('.onsumer 
Product  .Safety  (Commission 
(“(Commission")  hereby  enter  into  this 
.Settlement  Agreement  (“Agreement”) 
under  the  Consumer  l^roduct  .Safetv  Act. 
l.S  U.S.C.  §§  20.''il-2080  (“(CP.SA”).'The 
Agreement  and  the  incor])orated 
attached  Order  re.solve  the  .Staffs 
allegations  set  forth  below. 

THE  r ARTIES 

2.  The  .Staff  is  the  staff  of  the 
(Consumer  Product  .Safety  (Commission, 
an  independent  federal  regulatory 
agency  e.stahlished  pnrsnant  to.  and 
resiionsihle  for,  the  enforcement  of  the 
(CP.SA,  l.'j  U.S.fC.  20.11-2080. 

3.  Whalen  is  a  corporation  organized 
and  existing  under  tlie  laws  of  the  .State 
of  (California,  with  its  princijial 
corporate  office  located  at  1.178  Air 
Wing  Road.  .San  Diego,  (California, 
02114. 

STATE  ALLEGA  TIONS 

4.  Between  january  2000  and  April 
2008.  Whalen  im]K)rted  and  distributed 
into  the  United  .States  ap])roximatelv 
7,735)  juvenile  beds  in  the  shape  of  a 
boat  (“Boat  Beds”)  under  the  Bayside 
Furnishings  brand.  The  Boat  Beds  were 
sold  nationwide,  for  between  .$000.00 
and  $05)0.00. 

1.  The  Boat  Beds  included  toy  chests 
located  as  the  “bow”  of  eac:h  unit  with 
a  20  ])ound  lid  that  could  he  ])laced  up 
and  remain  in  a  fully  opened  or  clo.sed 
position.  The  Boat  Beds  are  “consumer 
products”  “distributed  in  commerce,” 
as  those  terms  are  defined  or  used  in 
sections  3(a)(1),  (8)  and  (11)  of  the 
(CP.SA.  11  U.S.C.  ^  2012(a)(1).  (8)  and 
(11). 

0.  The  Boat  Beds  are  defective 
because  the  toy  chest  lid  hinge  sn])])orl 
mechanism  could  fail  during  use, 
allowing  the  lid  to  fall  down  rajiidly. 
This  ])oses  a  serious  trauma  and 
strangulation  hazard  and  risk  of  death. 

7.  On  November  2.  2007,  Whalen 
received  a  report  that  a  toddler  died 
when  a  tov  cliest  lid  fell  on  his  head. 


trapping  his  neck  and  head  inside  the 
toy  chest. 

8.  Whalen  obtained  sufficient 
information  to  rea.sonahlv  support  the 
conclusion  that  the  Boat  Beds  contained 
a  defect  which  c:ould  create  a  snhstanlial 
])roduct  hazard,  or  created  an 
unreasonable  risk  of  serious  injurv  or 
death.  Whalen  failed  to  immediately 
inform  the  (Commi.ssion  of  siu:h  defect 
or  risk  as  reciuired  hv  .sections  11(h)(3) 
and  (4)ofthe(CP.SA.11  U.S.C. 

2004(h)(3)  and  (4). 

5).  Despite  having  information 
regarding  the  Boat  Bed’s  defect.  Whalen 
did  not  file  its  Full  Re])ort  with  the 
(Commission  until  March  20,  2008,  after 
the  .Staff  directed  Whalen  to  do  so. 
Whalen  knowinglv  violated  section 
15)(a)(4)  of  the  CP.SA.  11  U.S.C. 

§  2008(a)(4)  as  the  term  “knowingly”  is 
defined  in  section  20(d)  of  the  (CP.SA,  11 
U.S.C.  S2005)(d). 

10.  Pursuant  to  section  20  of  the 
(CP.SA.  11  U.S.C.  2005),  Whalen  is 
subject  to  civil  penalties  for  its  knowing 
failure  to  report  as  recpiired  under 
section  11(h)  of  the  (CP.SA.  11  U..S.(C. 
§2004(1)). 

RESPONSE  OE \VHy\LEN  EIJRNITURE 
MANIJEAGTIJRING  COMPANY.  INC. 

11.  Whalen  denies  the  .Staff’s 
allegations,  including  hut  not  limited  to, 
that  the  Boat  Beds  contained  a  defect 
that  could  create  a  substantial  product 
hazard  or  create  an  unreasonable  risk  of 
.serious  injury  or  death  and  that  Whalen 
failed  to  timely  notify  the  (Commi.ssion 
in  accordance  with  .section  11(h)  of  the 
(CP.SA,  11  U.S.C.  §2004(1)). 

12.  Whalen  believed  that  the  re])ort  it 
received  did  not  represent  a  legitimate 
incident.  Whalen  was  aware  of  no  ])rior 
injuries  involving  the  lid  hinge.  The 
products  were  tested  by  a  third-party 
te.sting  agency  and  passed  toy  chest 
.safety  tests. 

AGREEMENT  OE  THE  PARTIES 

13.  Under  the  CP.SA,  the  Commission 
has  jurisdiction  over  this  matter  and 
over  Whalen. 

14.  In  settlement  of  the  .Staff's 
allegations,  Whalen  shall  pay  a  civil 
j)enalty  in  the  amount  of  seven  hundred 
twenty-five  thon.sand  dollars 
($721,000.00)  within  twentv  (20) 
calendar  days  of  receiving  service  of  the 
(Commission’s  final  Order  accepting  the 
Agreement.  The  payment  shall  he  made 
electronically  to  the  (CP.S(C  via 
nw'W'.IHiv.gov. 

11.  The  ])artie.s  enter  into  this 
Agreement  for  settlement  pnrj)o.ses  only. 
Neither  the  Agreement,  nor  the  fact  of 
entering  into  this  .Settlement  Agreement, 
constitutes  the  evidence  of,  or  an 
admission  of,  anv  fault,  liability,  or 
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.statutory  or  regulatory  violation  hv 
Whalen  or  any  adinis.sion  by  Whalen  of 
the  accuracy  of  any  allegations  made  by 
staff. 

1().  Upon  ])rovisional  acce|)tance  of 
tin;  Agreement  by  the  Uommission.  the 
Agnumient  shall  be  placed  on  the  public 
record  and  ))ul)lished  in  the  /‘V?f/eru/ 
/feg/.s/er  in  accordance  with  the 
])rocedures  set  forth  in  KiU.F.R. 

??  1 1 1 8.2()(e).  If  the  Uommission  does  not 
n;ceive  any  written  recpiest  not  to  acceih 
the  Agreement  within  fifteen  (l.'j) 
calendar  days,  the  Agniement  shall  be 
deemed  finally  accejjted  on  the  Kith 
calendar  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
acc;ordance  with  10  C.F.R.  §  1 1 18.20(1). 

17.  Upon  the  Commission’s  final 
ac:ceptance  of  the  Agreement  and 
issuance  of  the  final  Order,  Whalen 
knowingly,  voluntarily  and  comjdetely 
waives  any  rights  it  may  have  in  this 
matter  to  the  following;  (i)  an 
administrative  or  judicial  hearing;  (ii) 
judicial  review  or  other  challenge  or 
contest  of  the  Commi.ssion’s  actions;  (iii) 
a  determination  by  the  Connni.ssion  as 
to  whether  Whalen  failed  to  comi)ly 
with  the  URSA  and  the  underlying 
regulations;  (iv)  a  statement  of  findings 
of  fact  and  com;lusions  of  law;  and  (v) 
any  claims  under  the  Fcjual  Access  to 
Justic:e  Act. 

18.  'I’he  Commission  mav  ])uhliciz(! 
the  terms  of  the  Agreement  and  the 
Order. 

It),  'rhe  Agreement  and  the  Order 
shall  apply  to  and  be  binding  upon 
Whalen  and  each  of  its  succe.ssors  and/ 
or  assigns. 

20.  The  Commission  issues  the  Order 
under  the  ])rovisions  of  the  CPSA,  and 
a  violation  of  the  Order  may  subject 
Whalen  and  each  of  its  successors  and/ 
or  assigns  to  a])])ropriate  legal  action. 

21.  The  Agreement  may  be  used  in 
interpreting  the  Order.  Understandings, 
agreements,  rej)resentations  or 
interpretations  apart  from  those 
contained  in  the  Agreement  and  the 
Order  may  not  be  used  to  varv  or 
contradict  their  terms.  'I’lie  Agreement 
shall  not  he  waived,  amended,  modified 
or  otherwise  altered  without  written 
agr(!ement  thenjto  executed  by  the  party 
against  whom  such  waiv(!r,  amendment, 
modification  or  alteration  is  sought  to  be 
enforced. 

22.  If  any  provision  of  the  Agreement 
or  the  Order  is  held  to  he  illegal,  invalid 
or  unenforceable  under  pre.sent  or  futun; 
laws  effective  during  the  terms  of  the 
Agnumient  and  the  Order,  such 
jirovision  shall  be  fully  severable.  The 
balance  of  the  Agreement  and  the  Order 
shall  remain  in  full  force  and  effect, 
unle.ss  the  Connni.ssion  and  Whalen 
agree  that  severing  the  jirovision 


materially  affects  the  jiurjiose  of  the 
Agreement  and  the  Order. 

Datiul:  Iniuiarv  1. 201  :t. 

WIIAITN  FURNITIIKF  MANlJFACn  ilRlNC. 
INC. 

I5y: 

K(!mu!lli  ).  Whahni. 

President.  Wluilen  Furniture  Maniifacturin^, 
Inc.,  ITiJH  Air  ll'/iig  Rond.  San  Diego.  (JA 
92t54. 

Dated:  |aiuiary  1 . 201 :). 

8y: 

.Slieila  A.  Millar.  Fsi|iiir(;. 

Kcdler  and  Ileckinan.  Ll.P. 

11)01  (i  Street.  Adi'.,  Washington.  DC  20001. 

Counsel  for  Whalen  Furniture 

Mannfactnring.  Inc. 

l)..S.  CiONSlIMFR  PRODDC'f  .SAFFTY 

tXlMMl.S.SlON  STAFF 

Mary  'f.  Boyle. 

Acting  Cenend  Counsel. 

William  ).  Moore,  |r., 

I'rial  Attorney,  Division  of  Compliance. 

Office  of  the  Cenend  Counsel. 

Dated:  |aniiary  3,  201  :t. 

By: 

Marv  B.  Miirphv, 

Assistant  Cenera!  Counsel.  Division  of 
Compliance.  Office  of  the  Cenera!  Counsel. 

I INITED  STATES  OF  AMERICA 

CONSUMER  PRODUCT  SAFETY 
COMMISSION 

In  the  Matlcu-of:  WIIALFN  I’lIRNITllRF 
MANIIFACTIIRINC,  INti.  d/ti/a  Bayside 
I'dirnishings 

CPSC  Docket  No.:  Id-COOOd 
ORDER 

Ujion  c;onsideration  of  the  Settlement 
Agreement  entered  into  between 
Whalen  Furniture  Manufacturing.  Inc. 
(“Whalen”),  and  the  U.S.  (ionsumer 
Product  Safety  Commission 
(“Commission”)  staff,  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  over  Whalen,  and 
it  ajijiearing  that  the  Settlement 
Agreement  and  the  Order  are  in  the 
jiuhlic  interest,  it  is 

ORDERED  that  the  Settlement 
Agreement  he,  and  is,  hereby,  accepted: 
and  it  is 

FURTHER  ORDERED  that  Whalen 
shall  jiay  a  civil  jienalty  in  the  amount 
of  .seven  hundred  twenty-five  thousand 
dollars  ($72.‘i,()()().()())  within  twenty  (20) 
days  of  service  of  the  Commission’s 
final  Order  accejiting  the  Settlement 
Agreement.  The  jiayment  shall  be  made 
electronically  to  the  CPSCi  via 
www.pav.gov.  U|)on  the  failure  of 
Whalen  to  make  the  foregoing  jjayment 
when  due,  interest  on  the  unjjaid 
amount  shall  accrue  and  be  jjaid  by 
Whalen  at  the  federal  legal  rate  of 
interest  set  forth  at  28  U.S.C.  (?19Bl(a) 
and  (b). 


Provisionally  accejited  and 
j)rovisional  Order  issued  on  the  dist  day 
of  Janiiarv,  201.3. 

BY  ()RD1:R  Ol'  THE  CDMMKS.SIUN: 

'I'odd  A.  .St(!V(!ns()n. 

Secretary.  C.S.  Consumer  Product  Safetv 
Commission. 

|FK  Doc.  201:1-02442  Filed  2-4-i:i:  8:4.')  iiinl 
BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Cancellation  of  the  Notice  of  Intent  To 
Prepare  a  Draft  and  Final  Supplemental 
Environmental  Impact  Statement  for 
Reach  1A  on  the  Herbert  Hoover  Dike 
Major  Rehabilitation  Project,  Martin 
and  Palm  Beach  Counties 

AGENCY:  Dojiartmont  of  the  Army.  U.S. 
Army  Corjis  of  Enginoors,  DOD. 

ACTION:  Notice;  cancellation. 

SUMMARY:  The  jacksonville  District.  U.S. 
Army  Corjis  of  Engineers  (USACE) 
herein'  cancels  its  Notice  of  Intent  (N(ll) 
to  jirejiare  a  Sujijilemental 
Environmental  linjiact  Statement  (SEES) 
for  Reach  1A  on  the  Herbert  Hoover 
Dike  (HHD)  Major  Rehabilitation 
Project,  as  jmhlished  in  the  Federal 
Register.  March  9,  2009  (74  FR  10038). 

The  USAUE  issued  a  Notice  of 
Availability  (NOA)  for  the  Draft  SEES  on 
June  25.  2010  (75  FR  30380).  A  jmhlic 
meeting  was  held  in  (.’anal  Point  on  July 
22.  201t)  to  jiresent  the  Draft  SEES. 

The  caiK;ellation  of  the  subject  SEES  is 
nece.ssitated  due  to  a  change  in  scojie  of 
the  rehabilitation  jiroject.  'The  initial 
focus  of  the  HHD  Major  Rehabilitation 
Rejjort  (MRR)  from  2000  divided  the 
143  miles  dike  into  eight  Reaches  with 
the  initial  focus  on  Reach  1.  This  Reach 
hv  Reach  a|i|iroach  is  being  rejilat:ed 
with  a  system-wide  ri.sk  reduction 
a|)|)roach  as  recjuireil  for  safety 
modifications  to  dams. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  may  be  forwarded  to  Ms. 
Angela  Dunn,  Environmental  Ilnmch, 
Planning  Division,  Jacksonville  District. 
Corjis  of  Engineers.  Post  Office  Box 
4970.  Jacksonville,  FL  32232-0019. 
Phone:  904-232-2108. 

SUPPLEMENTARY  INFORMATION:  I’lie 
.suj)|)lemental  MRR  will  he  rejilaced 
with  a  system-wide  Dam  Safety 
Modification  (DSM)  Rej)ort. 
Environmental  documentation  will  be 
j)rej)ar(!d  and  coordinated  in 
c.onjunction  with  the  .system  wide  DSM 
Rejiort  as  reejuired  by  the  National 
Environmental  Polic:v  Act. 
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lliitcd:  laniiary  Ki.  2013. 

Kric  P.  Sumnia, 

Hnvironnianldl  Branch. 

Il'K  I)(h:.  2()i:{-(l24.'i!l  Fili«l  2-1-13;  iiinl 
BILLING  CODE  3720-58-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Cancellation  of  the  Notice  of  Intent  To 
Prepare  a  Draft  and  Final  Supplemental 
Environmental  Impact  Statement  for 
Reach  1B,  C,  and  D  on  the  Herbert 
Hoover  Dike  Major  Rehabilitation 
Project,  Martin  and  Palm  Beach 
Counties 

agency:  D(i|)<irtinont  of  tlu:  Army.  IJ.S. 
Army  (xirps  of  Enginoors.  DOD. 

action:  Notico;  cani-.ollation. 

SUMMARY:  Tlu:  jacksonvillo  District,  D.S. 
Army  Ooi'iis  of  Engineers  (IJ.SA(]E) 
herein'  cancels  its  Notii;e  of  Intent  (NOl) 
to  prejiare  a  .Supplemental 
Environmental  linjiact  .Statement  (.SEES) 
for  Reach  1 B,  C.  and  1)  on  the  1 11  ID 
Major  Kehahilitation  I’roject.  as 
pnhlished  in  the  Federal  Register.  )nly 
28.  2001)  (74  I'R  871 UO).  The 
cancellation  of  the  subject  .SEES  is 
nece.ssitated  due  to  a  change  in  .scojie  of 
the  rehabilitation  jiroject.  The  initial 
focus  of  the  HDD  Major  Rehabilitation 
Rej)ort  (MRR)  from  2000  divideil  the 
14.8  miles  dike  into  eight  Reaches  with 
the  initial  focus  on  Reach  1.  This  Reach 
by  Reach  a])])roach  is  being  replaced 
with  a  system-wide  risk  reduction 
approach  as  reipiired  for  .safety 
modifications  to  dams. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  may  he  forwarded  to  Ms. 
Angela  Dunn.  Environmental  Branch. 
Planning  Division,  lacksonville  District, 
(lorj).s  of  Engineers.  Post  (Iffice  Box 
4070.  lacksonville,  FE  82282-0019, 
Phone:  004-282-2108. 

SUPPLEMENTARY  INFORMATION:  The 
.sup])lemental  MRR  will  he  rejilaced 
with  a  system-wide  Dam  .Safety 
Modification  (D.SM)  Report, 
luivironmental  documentation  will  he 
j)re|)ared  and  coordinated  in 
conjunction  with  the  .system  wide  D.SM 
Rej)ort  as  retpiired  hv  the  National 
Environmental  Policy  Act. 

Haled:  laiuiary  1(>.  2018. 

Kric;  P.  Sumnia, 

(Jhief.  Environmvnlal  Branch. 

Il'K  1)(m;.  20i:i-l)24(i0  I'ilcxl  2-4-i:i:  K:4.'j  ain| 
BILLING  CODE  3720-58-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Cancellation  of  the  Notice  of  Intent  To 
Prepare  a  Draft  and  Final  Supplemental 
Environmental  Impact  Statement  for 
Reaches  2  and  3  on  the  Herbert  Hoover 
Dike  Major  Rehabilitation  Project,  Palm 
Beach  and  Glades  Counties,  FL 

AGENCY:  Department  of  the  Army,  11..S. 
Army  (iorjis  of  I'ingineers,  DOD. 

ACTION:  Notice;  cancellation. 

SUMMARY:  The  lacksonville  Di.strict.  IJ..S. 
Army  (im  ps  of  Engineers  (lI.SAtiE) 
herein'  cancels  its  Notice  of  intent  (NOl) 
to  ])re])are  a  .Suiiplemental 
Environmental  Impact  .Statement  (SEES) 
for  Reaches  2  and  8  on  the  HDD  Major 
Rehabilitation  Project,  as  pnhlished  in 
the  Federal  Register,  August  ‘I,  2()()()  (71 
FR  4.'->.'i89).  The  USAGE  issued  an  NOA 
for  the  Draft  .SEES  on  December  22,  2()()(i 
(71  FR  77018).  A  public  meeting  was 
held  in  Glewiston  on  )annary  10.  2007 
to  present  the  Draft  .SEES. 

The  lISACil'i  issued  a  second  NOE 
])nhli.shed  in  the  Federal  Register, 
Angn.st  81. 2000  (74  FR  44828),  due  to 
a  revision  to  the  jireferred  alternative 
di.scussed  and  coordinated  in  the 
December  200()  Draft  .SEES. 

The  cancellation  of  the  subject  .SEES  is 
necessitated  due  to  a  change  in  scope  of 
the  rehabilitation  project.  The  initial 
focus  of  the  111  ID  Major  Rehabilitation 
Report  (MRR)  from  2000  divided  the 
148  miles  dike  into  eight  Reaches  with 
the  initial  focus  on  Reach  1.  This  Reach 
by  Reach  approach  is  being  re])laced 
with  a  system  wide  risk  reduction 
ajjproach  as  recpiired  for  safety 
modifications  to  dams. 

FOR  FURTHER  INFORMATION  CONTACT: 

Que.stions  may  he  forwarded  to  Ms. 
Angela  Dunn,  Environmental  Branch, 
Planning  Division,  lacksonville  District, 
(iorps  of  Engineers,  Post  Office  Box 
4070,  jack.sonville,  FL  82282-0010, 
Phone:  ‘104-282-2108. 

SUPPLEMENTARY  INFORMATION:  The 
supplemental  MRR  will  he  re])laced 
with  a  system  wiile  Dam  .Safety 
Modification  (D.SM)  Re])ort. 
Environmental  documentation  will  he 
prepared  and  coordinated  in 
conjunction  with  the  sy.stem  wide  D.SM 
Re])orl. 

DaUul:  |iiiuiarv  1(>,  2(113. 

Krii;  P.  Siimma, 

Chief,  Bnvironincnial  Branch. 

|I-'R  DdC.  201:1-1)2458  Filial  2-4-i:i;  8;43  am| 
BILLING  CODE  3720-58-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  (Commission  has 
received  the  following  Natural  (Cas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Docket  Niuubcrs:  RPl  8^.'}0-()(K). 
Applicants:  Trailhlazer  Pi])eline 
(Company  LIXC. 

I^cscription:  4Cl  2012  Penalty  (Credit 
Revenue  Reiiort. 

Filed  Date:  1/22/18. 

Accession  Nnmher:  201 801 22-5241. 
Comments  Due:  .'i  p.m.  ET  2/4/18. 
Docket  Nnmhers:  RPl  8-478-000. 
Applicants:  Algonquin  (Cas 
Transmission.  LL(C. 

Description:  .Secondary  .Scheduling 
Priorities  to  he  effective  4/1/2018. 

Filed  Date:  1/24/1 8. 

Accession  Nnmher:  201 801 24-.'j072. 
Comments  Due: p.m.  ET  2/5/l'A. 
Docket  Nnmhers:  RPl  8-174-000. 
Applicants:  Irocpiois  Gas 
'rransmission  .Sv.stem,  L.P. 

Description:  01/24/18  Negotiated 
Rate.s — .Secjiient  Energv  Management 
(HUB)  807.'')-80  to  he  (iffective  1/28/ 
2018. 

Filed  Date:  1/24/18. 

Accession  Nnmher:  20180124-.'5104. 
Comments  Dae:  .'i  ]).m.  ET  2/5/13. 
Docket  Nnmhers:  RPl8-47.'j-000. 
Applicants:  Irocinois  (Cas 
Transmission  .Svstem.  L.P. 

Description:  01/24/18  Negotiated 
Rate.s — United  Energv  Trading  (HUB) 
.'j09.'5-80  to  he  effective  1/28/2018. 

Filed  Date:  1/24/18. 

Accession  Nnmher:  20180124-.'il00. 
Comments  Dae:  .5  p.m.  ET  2/5/13. 
Any  ])erson  desiring  to  intervene  or 
protest  in  any  of  the  above  ])roceedings 
mu.st  file  in  accordance  with  Rules  211 
and  214  of  the  (Commission's 
Regulations  (18  GFR  88,'i.211  and 
88.'i.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  sjjecified  comment  date. 
Protests  may  he  considered,  hut 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

Filings  in  ECxisting  Proceedings 

Docket  Nnmhers:  RPl  8-1 10-001 . 
Applicants:  Discoverv  (Cas 
Transmission  LL(C. 

Description:  NAE.SB  V2.0 — 2nd 
(Com])liance  to  he  effective  12/1/2012. 
Filed  Date:  1/24/18. 

Acce.ssion  Nnmher:  20180124-.'>100. 
Comments  Dae:  .'5  p.m.  ET  2/5/13. 
Any  person  desiring  to  protest  in  anv 
the  above  ])roceeilings  must  file  in 
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accordance  with  Rule  211  of  the 
(loinmi.ssion’s  Regulations  (18  CFR 
.385.211)  on  or  before  5:{){)  p.iu.  Eastern 
time  on  the  s])ecifi(Ml  comment  date;. 

'I’he  filings  are  acc(!.ssihle  in  tin; 
(Commission’s  eEihrarv  system  hv 
clicking  on  the  links  or  (|uerying  the 
(locket  lunnher. 

(jEiling  is  encouraged.  More  detailed 
information  relating  to  filing 
nuinircanents,  intiaventions.  prote.sts, 
and  sea'vice  can  he  found  at:  hitp:// 

WWW’. [(^rc.gov/docs- filing/a  filint’/filing- 
r(iC}.j)df.  For  other  information,  call  (8(i(')) 
208-3878  (toll  free).  For  TTY.  call  (202) 
502-88.59. 

Dated  jaiuiarv  2.5.  2013. 

Nalhanicl  ).  Davis.  Sr., 

D(‘pii  l\  ■  Sac  IV I  (iry. 

II'R  Doc.  2()i;t-()24<)3  I'ilcct  2-4-i:J;  K:4.')  anil 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  (Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERlO-2331-018: 

DH 1 0-2343-0 1 8;  ER 1 0-23 1 0-0 1 7:  ER 1 0- 
2320-0 1 7:  ER  J  0-23 1 7-0 1 6:  ER  1 0-2322- 
018;  ER  1 0-2324-0 1 7;  ER  1 0-2325-0 1 0; 
ER  1 0-2332-0 1 7;  ER  1 0-2320-0 1 8;  ER  1 0- 
2327-010;  ERlO-2328-01 7;  ERl  1-4000- 
010;  ERl 0-2 3 30-0 18. 

Applicants:  J.F.  Morgan  Ventures 
Energy  ("orporation,  (.P.  Morgan 
Commodities  Canada  (Corjmration,  I3E 
Alabama  EEC,  BE  Alleghenv  EE(C,  BE 
CA  EE(C.  BE  Ironwood  EEC.  BE  K)  EEC. 
BE  Eonisiana  EEC,  BE  Ravle  EE(C,  Cedar 
Brak(Ls  1,  E.E.C.,  Cedar  Brakes  11.  E.E.C., 
Central  Power  &  Eime  EE(CC,  Triton 
Power  Michigan  EEC.  Utility  Contract 
Funding.  E.E.(C. 

Description:  JPMorgan  Sellers  Notice 
of  Non-Material  Change  in  Status  re: 
Canadian  Hills  Wind,  LLC. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5245. 
Comments  Due:  5  p.in.  ET  2/19/13. 
Docket  Numbers:  ERl  2-540-004; 

ER  1 2-530-004 ;  ER  1 0-141 4-003:  ER  1 1  - 
1881-005:  ERl 0-3 100-003:  ER12-2150- 
002:  ERl  1-1 800-005:  ERl  1-1882-005; 
ER  1 0- 1 82 1-004 :  ER  1 0- 1 340-004 ;  ER  1 0- 
1400-004:  ERl 0-1 348-004:  ER12-2205- 
003;  ERl  1-1883-005;  ERl 1-2534-004: 
ERl 1-1885-005;  ERl 0-1 4 10-004:  ERl  1- 
1802-005:  ERl 1-1 880-005:  ERl 1-4475- 
004:  ERl  1-1803-005:  ERl 1-1887-005; 
ERl 1-1880-005;  ERl 1-1804-005. 

Applicants:  AVne.  Inc.,  Coshen  Phase 
II  EL(C,  Atlantic  Powcir  Energy  Services 


(IIS)  EE(C,  Anhurndale  Power  Partners, 
I.,iinited  Partnership.  Burley  Butte  Wind 
Park.  EE(C,  (Cadillac  Renewable  En(;rgv, 
EEC,.  (Canadian  Hills  Wind,  EE(C,  (Camp 
Reed  Wind  Park.  EEC,,  Colden  Valley 
Wind  Park,  EI,(C,  Frederickson  Power 
EP.  Eake  Cogen,  Etd.,  Manchief  Power 
(Company  EE(C,  Meadow  (Creek  Proj(H:t 
(Company  EE(C,  Milner  Dam  Wind  I’ark. 
EE(C,  Morris  (Cogeneration,  EE(C,  ()r(;gon 
Trail  Wind  Park,  EE(C,  Pa.sco  (Cogen, 

Etd..  Payne's  Ferry  Wind  Park.  EE(C, 
Pilgrim  .Stage  .Station  Wind  Park,  EE(C. 
Rockland  Wind  Farm  EE(C.  .Salmon  Falls 
Wind  Park,  EE(C,  Thousand  .Springs 
Wind  Park,  EE(C,  Tuana  Cidch  Wind 
Park,  EE(C.  Yahoo  (Creek  Wind  Park. 

EE(C. 

Description:  Notice  of  Non-Material 
Change  in  Status  of  APDC,  Inc.,  et  al. 

Piled  Date:  1/28/13. 

Accession  Number:  20130128-5273. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-353-002. 

Applicants:  Alcoa  Power  Cenerating 
Inc. 

Description:  Executed  APC1-.SM3’  lA 
for  (iTariff  to  he  eff(!ctive  1/28/2013. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5083. 

Comments  Due:  5  ]).m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-35.5-002. 

Applicants:  Alcoa  Power  (amerating 
Inc. 

Description:  Executed  APCl-TVA  lA 
for  eTariff  to  he  effective  1/28/2013. 

Piled  Date:  1  /28/1 3. 

Accession  Number:  20130128-5088. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-772-000. 

Applicants:  Northwestern 
(4)ri)oration. 

Description:  .SA  578 — WKN  Montana 
11  ECIA — 1st  Revi.sed,  Amended  Update 
to  R(!dline  to  be  effective  N/A. 

Piled  Date:  1/28/13. 

Accession  Number:  20130128-5000. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-804-000. 

Aiijilicants:  Florida  Power 
(Corporation. 

Description:  Revised  Rate  .Schedule 
No.  218  of  Florida  Powiir  (Corporation  to 
he  effective  3/29/2013. 

Piled  Date:  1/28/13. 

Accession  Number:  20130128-5057. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-80.5-000. 

Applicants:  Duke  Energv  (Carolinas, 
EEC. 

Description:  NfCfCMC  NITSA 
Amendment  (2013)  to  he  effective  1/1/ 
2013. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5095. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-808-000. 


Applicants:  P)M  Interconnection, 
E.E.C. 

Descri})tion:  Queue,  Position  #W3- 
032A — Original  .Service  Agreement  Nos. 
3483  3484  to  he  effective  12/28/2012. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5097. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-807-000. 

Applicants:  American  Transmission 
.Systems.  Incorporation,  P)M 
Interconnection,  E.E.(C. 

Description:  AT.Sl  submits  Notice  of 
Cancellation  of  PJM  .Service  Agreeimait 
No.  2814  to  he  effective  1/29/2013. 

Piled  Date:  1/28/13. 

Accession  Number:  20130128-5099. 

Comments  Due:  5  j).m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-808-000. 

Applicants:  PjM  Intraconnection, 
E.E.C. 

Descri])t ion:  Queue  Position  #Xl- 
108 — Original  Service  Agnunnent  No. 
3478  to  he  effective  12/11/2012. 

Eiled  Date:  M'18lV3. 

Accession  Number:  20130128—5100. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-809-000. 

Applicants:  Duke  Energv  Carolinas. 
EEC. 

De.scription:  DEC  OATT  .SA  Nos.  208, 
408,  447  and  448  to  he  effective  1/1/ 
2013. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5155. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-810-000. 

Applicants:  .Southern  (California 
Edi.son  (Company. 

/le.sY;;//j/m;7:  Amended  ECIA  for  the  El 
.Segundo  Project  to  he  effective  1/4/ 
2013. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5159. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-811-000. 

Applicants:  PacifiCorp. 

Description:  OATT  Revised 
Attachment  .S  to  he  effective  4/1/2013. 

Piled  Date:  1/28/13. 

Accession  Number:  20130128-5187. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-81 2-000. 

Applicants:  Meadow  (Creek  Project 
Company  EE(C. 

Descri})t ion :C\v,mgu  in  CCategory 
.Status  in  NW  Ifegion  to  hi;  effective  3/ 
29/2013. 

Eiled  Date:  1/28/13. 

Accession  Number:  20130128-5204. 

Comments  Due:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3—81 3-000. 

Applicants:  Western  Massachusetts 
Electric  (Company. 

Description:  Western  Massachusetts 
Electric  Company  submits  tariff  filing 
per  35.13(al(2)(iii:  HC8-E  Revised  Asset 
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/\g/eeiJie/j/  to  /)e 

r2l2iM2(n2. 

Fihd  Dale:  1/28/13. 

Acctission  Niiiulwr:  2()13()128-.1234. 

(A)ninu;nts  Diw:  5  p.ni.  FT  2/19/13. 

The  tilings  are  acce.ssible  in  the 
(’.oinini.ssion’s  elahrarv  system  In’ 
clicking  on  the  links  or  (luerving  the 
(lock(;t  nnmher. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
inu.st  nie  in  accordance  with  Rides  211 
and  214  of  the  (Commission's 
Regulations  (18  (CFR  38.5.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  tlie  siiecified  comment  date. 
Protests  may  he  considered,  hut 
intervention  is  necessary  to  become  a 
|)arty  to  the  jiroceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
.service,  and  qualifying  facilities  filings 
can  he  found  at:  litti)://\v\\  \v.fni'(:.^o\'/ 
d()(:s-filing/(ililing/filing-rm].l)df.  For 
other  information,  call  (800)  208-3070 
(toll  free).  For  TTY.  call  (202)  502-8059. 

Dated;  |aniiarv  2‘).  2013. 

Nathaniel  ).  Davis,  Sr., 

Ih'piity  S(u:r(‘t(iry. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  (Commission 
received  the  following  electric  rate 
filings: 

Dockat  Ninuhms:  ERl  0-2500-004; 
KlU  0-1 7 60-1)04. 

Applicants:  Duke  Energy  CCarolinas, 
EL(C.  (Carolina  Power  &  Light  (Comj)any. 

Description:  Notice  of  Change  in 
Status  filing  of  Duke  Energy  Carol  inas. 
Lie,  et  al. 

Filed  Date:  1/29/13. 

Accession  Nnmher:  20130125)-5121. 
Comments  Due:  5  j).m.  ET  2/19/13. 
Docket  Numbers:  ERl  3-730-001. 
Applicants:  Niagara  Mohawk  Power 
(Corporation,  New  York  Independent 
System  Operator.  Inc. 

Description:  Niagara  Mohawk  Power 
Corporation  snhmits  tariff  filing  per 
:i5.17(l)):  Correction  to  LCIA  No.  1145 
between  Natiomd  Crid  and  AC  Energy 
to  be  effect  iye  6/6/2012. 

Filed  Date: 

Accession  Number:  20130129-5128. 
Comments  Dae:  5  p.m.  ET  2/19/13. 
Docket  Numbers:  ERl  3-739-000; 
ElU  3-730-001. 


Applicants:  Texpo  Power,  LP. 

Description:  Texpo  Power,  LP  snbmits 
second  supplemental  sid)mission  to  the 
fannary  10  and  23,  2013  filings. 

Filed  Date:  1/29/13. 

Accession  Number:  20130129-5108. 

Comments  Dae:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-740-000; 

FID  3-740-001. 

Applicants:  KnerPenn  USA  LL(C. 

Description:  EnerPenn  i^SA  LLC 
sidimits  second  supplemented 
snbmission  to  the  fannaiv  10  and  23, 
2013  filings. 

Filed  Date:  1  /29/1 3. 

Accession  Number:  20130129-5109. 

Comments  Dae:  5  p.m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-81 4-000. 

Applicants:  P)M  Interconnection. 

L.L.C. 

Description:  Notice  of  (Cancellation- 
Original  SA  No.  2858  in  Dkt  No.  ERll- 
3515-000  to  he  effective  12/31/2012. 

Filed  Date:  1/29/13. 

Accession  Number:  20130129-5032. 

Comments  Due:  5  ]).m.  ET  2/19/13. 

Docket  Numbers:  ERl  3-81 5-000. 

Tiverton  Power  Inc. 

Description:  Tiyerton  Power  Inc. 
snbmits  tariff  filing  per  35.13(a)(2)(iii: 
Notice  of  Succession  to  be  effect  iye  1/ 
16/2013. 

Filed  Date:  1/29/13. 

Accession  Number:  20130129-5044. 

Comments  Dae:  5  ]).m.  ET  2/151/13. 

Docket  Numbers:  ERl  3-810-000. 

Applicants:  P|M  Interconnection. 
L.L.(C. 

Descri})tion:  PJM  Interconnection, 
L.L.C.  submits  tariff  filing  per 
35.13(a)(2)(iii:  Original  Sendee 
Agreement  No.  3460:  Queue  No.  \Vl- 
107  to  be  effect  iye  1/3/2013. 

Filed  Date:  1/251/13. 

Accession  Number:  201301251-5051. 

Comments  Due:  5  j).m.  ET  2/151/13. 

Docket  Numbers:  ERl  3-81 7-000. 

Applicants:  MATE  LLP. 

Description:  MATL  LLP  subniits  tariff 
filing  per  35.1:  MATL  Enbridge  Baseline 
Filing  to  be  effect  iye  1/20/2013. 

Filed  Date:  1/251/13. 

Accession  Number:  201301251-5052. 

Comments  Due:  5  p.m.  ET  2/151/13. 

Docket  Numbers:  ERl  3-81 8-000. 

Applicants:  Niagara  Mohawk  Power 
(Cori)oration,  New  York  Independent 
Sy.stem  ()|)erator,  Inc. 

Description:  Niagara  Mohawk  Power 
Corporation  submits  tariff  filing  per 
35.13(a)(2)(iii:  Cost  Heimbursement 
Agreement  No.  1051  NYPA/NiMo  re:  my 
trnsmssn  felts  to  be  effective  1 1/0/2012. 

Filed  Date:  1/251/KL 

Acce.ssion  Number:  20130129-5084. 

Comments  Due:  5  p.m.  ET  2/151/13. 

Docket  Numbers:  ERl  3-81 51-000. 


Ap})licants:  Southern  (California 
Edison  (Conqianv. 

Description:  Southern  California 
Edison  Company  submits  tariff  filing  per 
35. 13(a)(2)(iii:  Bevised  Added  Facilities 
Bate  for  Tie-Line  Agreements  to  be 
effective  1/1/2013.^ 

Filed  Date:  1/251/13. 

Accession  Number:  201301251-5088. 

Comments  Due:  5  ]).m.  ET  2/151/13. 

Docket  Numbers:  ERl  3-820-000. 

A/jp/jcon/.s:  Southwest  Power  Pool, 
Inc. 

Description:  Southwe.st  Power  Pool, 
Inc.  sidymits  tariff  filing  per 
35.13(a)(2)(iii:  Bevisions  to  Attachment 
AO — Agreement  Establishing  External 
Ceneration  to  be  effective  3/30/2013. 

Filed  Date:  1/251/1 3. 

Accession  Number:  20  1  301  251-50511. 

Comments  Due:  5  p.m.  ET  2/151/13. 

Take  notice  that  the  (Commission 
received  the  following  land  accjuisition 
reijorts; 

Docket  Numbers:  LAI  2-4-000. 

Applicants:  Spring  (Canyon  Energy 
LL(C.  judith  (Cap  Energv  LL(C.  Invenergv 
TN  LLCC.  Wolverine  (Cre(;k  Energy  LL(C,' 
(Crays  Harbor  Energy  LL(C,  Forward 
Energy  LL(C,  Willow  (Creek  Energy  LL(C. 
Sheldon  Energv  LL(C.  Hardee  Power 
Partners  Limited.  Spindle  Hill  Energy 
LL(C.  Invenergv  C  annon  Falls  LL(C. 

Beech  Ridge  Energy  LL(C.  (Crand  Ridge 
I'Cnergy  LL(C.  (Crand  Ridge  Energy  II  LL(C. 
(Crand  Ridge  Energv  III  LL(C,  (Crand 
Ridge  Energy  IV  LL(C,  (Crand  Ridge 
Energy  V  LL(C.  Vantage  Wind  Energy 
LITC.  Stony  (Creek  Energy  LL(C.  (iiatiot 
(County  Wind  LL(C.  (Cratiot  (County  Wind 
II  LL(C.  Bisho])  Hill  Energy  LLCC,  Bisho]) 
Hill  Energv  111  LLCC  and  (California  Ridge 
Wind  Energy  LLCC. 

Description:  Ceneration  Site  Beport 
Fourth  Quarter  2012  of  Spring  Canyon 
Energy  LLC,  et  al. 

Filed  Date:  1/251/13. 

Accession  Number:  201301251-5008. 

Comments  Due:  5  p.m.  ET  2/151/13. 

Docket  Numbers:  LAI  2-4-000. 

Applicants:  Iberdrola  Renewables. 
LLCC,  Atlantic  Renewable  Projects  11 
LL(C.  Barton  Windijower  LLC,  Big  Horn 
Wind  Project  LLC.  Big  Horn  II  Wind 
Project  LLCC,  Blue  (Creek  Wind  Farm 
LLCC,  Buffalo  Ridge  I  LLCC.  Buffalo  Ridge 
II  UXC.  CCasselman  Windjiower  LLCC, 
(Colorado  (Creen  Holdings  LLCC,  Dillon 
Wind  LLCC,  Drv  Lake  Wind  Power,  LLCC. 
Drv  Lake  Wind  Power  11  LLCC.  Elk  River 
Windfarm,  LLCC.  Elm  (Creek  Wind.  LLCC. 
Elm  (Creek  Wind  II  LLCC,  Farmers  (City 
Wind,  LLCC.  Flat  Rock  Windpower  IdTC, 
Flat  Rock  WindiJower  11  LLCC,  Flying 
(Cloud  Power  Partners,  LLCC,  CCroton 
Wind,  LLCC.  Hardscrabble  Wind  Power 
LIXC,  Hay  CCanyon  Wind  LLCC,  Junijjer 
Canvon  Wind  Power  LLCC,  Klamath 
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Energy  LLCl,  Klamath  Generation  LL(], 
Klonciike  VVimi  Power  LEG,  Klondike 
Wind  Power  II  LEG,  Klondike  Wind 
Power  III  EEG,  Eeaning  liiniper  Wind 
Power  11  EEG,  Eeini)ster  Wind.  EEG, 
Eocust  Ridg(!  Wind  Farm,  EEG.  Eocai.st 
Ridge  11,  EL(],  Manzana  Wind  EEti, 
MinnDakota  Wind  EE(],  Moraine  Wind 
EEG,  Moraine  Wind  II  EEG,  Mountain 
View  Power  Partners  111,  EEG,  New 
England  Wind,  EEG,  New  Harvest  Wind 
Project  EEG,  Northern  Iowa  Wind]K)wer 
II  EEG,  Pehhle  Sjjrings  Wind  EEG, 
Providence  Heights  Wind,  EEG.  Rugby 
Wind  EEG,  San  lads  Solar  EEG.  Shiloh 
1  Wind  Project.  EEG,  South  Ghestnut 
EEG,  Star  Point  Wind  Project  EEG, 
Strciator-Gayuga  Ridge  Wind  Power  EE(], 
Trimont  Wind  1  EEG,  Twin  Buttes  Wind 
EEG. 

Description:  Qiiartcriv  Land 
Acquisition  Report  of  Iberdrola 
Renewables,  LLC,  et  al. 

Filed  Date:  1/29/1.3. 

Accession  Number:  201 301 29-5089. 

(ioinments  Dae:  5  ]).m.  ET  2/19/13. 

Docket  Numbers:  EA12— 4-000. 

Applicants:  .Southern  Gompany 
.S(!rvices,  Inc.,  Alabama  Power 
Gom])any,  Georgia  Power  (^ompanv. 
Gulf  Power  Gom])any,  Mississip])! 

Power  Gompany,  .Southern  Power 
Gomjjany. 

Description:  Quarterly  Land 
Acquisition  Report  of  Southern 
C'jompanv  Sendees,  Inc. 

Filed  bate:  1/29/13. 

Accession  Number:  20130129-5090. 

(iomments  Dae:  5  p.m.  ET  2/19/13. 

The  filings  are  accessible  in  the 
Gommission’s  eEihrary  system  by 
clicking  on  the  links  or  (pierying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  ])roceeding.s 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Gommission’s 
Regulations  (18  GFR  385.211  and 


385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  .specifi(!d  comment  date;. 
Protests  may  h(!  considenjd,  hut 
intervention  is  necessary  to  Ixicome  a 
])artv  to  the  proc(!eding. 

(iFiling  is  encouraged.  Mon;  detaihul 
information  relating  to  filing 
re{|uirement.s,  interventions,  protests, 
service,  and  (pialifying  facilities  filings 
can  he  found  at:  http://\v\\'\v.lerc.y,o\'/ 
docs-filing/efiling/fiIing-req.i)df.  For 
other  information,  call  (8()0)  208-3070 
(toll  free).  For  TTY.  call  (202)  502-8059. 

Ilaliul:  liiniiarv  29.  2013. 

Nathaniel  ].  Davis,  Sr., 

Deputy  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-R01-OAR- 201 3-0020;  A-1-FRL- 
9776-2] 

Adequacy  Status  of  Motor  Vehicle 
Emission  Budgets  for  Transportation 
Conformity  Purposes;  Connecticut 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  EPA  has  found 
that  the  2017  and  2025  motor  vehicle 
emissions  budgets  (MVEBs)  in  the  )une 
22,  2012  Gonnecticut  .State 
Implementation  Plan  (.SIP)  revision  are 
adecpiate  for  transjiortation  conformity 
purposes.  3’he  submittal  includes 
M()VE.S2010  motor  vehicle  emissions 
budgets  for  2017  and  2025  ff)r  the 
Gonnecticut  iiortion  of  the  New  York- 
Northern  New  )ersev-Eong  Island,  NY- 
NI-GT  fine  particle  (PM^.-s) 
nonattainment  area.  On  March  2,  1999, 


the  D.G.  Gircuit  Gourt  ruled  that  budgets 
in  submitted  .SlPs  cannot  be  used  for 
conformity  determinations  until  EPA 
has  affirmatively  found  them  adequate. 
As  a  result  of  our  finding,  the  .State  of 
Gonnecticut  can  use  the  M()VE.S2010 
motor  vehicle  (Mni.ssions  budgets  from 
the  submitted  plan  for  future  conformity 
determinations  for  the  Gonnecticut 
portion  of  the  New  York-Northern  New 
lersey-Eong  Island,  NY-N)-GT  PM2.5 
ar(!a. 

DATES:  The.se  motor  vehicle  emissions 
budgets  are  effective  February  20.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ().  Gooke.  Environmental 
.Scientist.  Air  Quality  Planning  Unit. 
lE.S.  Environmental  Protection  Agency, 
EPA  New  England  Regional  Office,  Five 
Post  Office  Square,  Suite  100  (GAQ), 
Boston.  MA  02109-3912,  (017)  918- 
1 008,  cooke.don(dd@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  whenever 
“we.”  “us”  or  “our”  is  used,  we  mean 
EPA. 

Today’s  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  New  England  .sent  a 
letter  to  Gonnecticut  Djqiartment  of 
Energy  and  Environmental  Protection 
on  lanuary  8.  2013,  .stating  that  the  2017 
and  2025  M()VE.S2010  motor  vehicle 
emissions  budgets  in  the  )une  22.  2012 
.State  Inqilementation  Plan  (.SIP)  are 
adecpiate  for  transportation  conformity 
purposes.  This  finding  will  also  he 
announced  on  EPA’s  c:onformitv  Web 
site:  http:/ /www.epa .gov/otaq/state 
resources/transconf/adeciuacv.htm, 
(once  there,  click  on  “What  .SIP 
suhmi.ssions  has  EPA  already  found 
adecpiate  or  inadequate?”).  The 
adequate  motor  vehicle  emissions 
budgets  (MVEBs)  are  provided  in  the 
following  table: 


Adequate  Motor  Vehicle  Emissions  Budgets 


Direct  PM2.5 
(tons  per  year) 

NOx 

(tons  per  year) 

Year  2017  MVEBs  for  the  Connecticut  Portion  of  the  New  York-Northern  New  Jersey-Long  Island, 
NY-NJ-CT  1997  annual  PM.  s  and  2006  24-hour  PM.  s  Area . 

575.8 

12,791.8 

Year  2025  MVEBs  for  the  Connecticut  Portion  of  the  New  York-Northern  New  Jersey-Long  Island, 
NY-NJ-CT  1997  annual  PM.  ^  and  2006  24-hour  PM.s  Area . 

516 

9,728.1 

Transjiortation  conformity  is  required 
by  section  170(c)  of  the  Glean  Air  Act. 
EPA’s  conformity  rule  recpiires  that 
transportation  plans,  programs,  and 
projects  conform  to  .state  air  (pialitv 
implementation  plans  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do 
conform.  Gonformity  to  a  .SIP  means  that 


transportation  activities  will  not 
produce  new  air  (piality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  cpiality  standards. 

'The  criteria  bv  which  we  determine 
whether  a  SIP’s  motor  vehicle  emi.ssion 
budgets  are  ad(Kjuate  for  conformity 
purposes  are  outlined  in  40  GFR 


93.118(e)(4).  Please  note  that  an 
adeijuacy  review  is  separate  from  EPA’s 
completeness  review,  and  it  akso  should 
not  he  u.sed  to  jirejudge  ElYX’s  ultimate 
approval  of  the  .SIP.  Even  if  we  find  a 
budget  adecpiate,  the  SIP  could  later  he 
disapproved. 

We  have  de.scrihed  our  jirocess  for 
determining  the  adecpiacy  of  submitted 
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SIP  budgets  in  a  May  14,  lUUU 
memorandum  entitled  “Conibrmity 
Cuidance  on  Implementation  ol  March 
2.  1  out)  (Conformity  (Court  Decision.” 
Additional  guidance  on  KPA’s  adecpiacv 
process  was  published  in  a  Inly  1.  2004 
Federal  Register  final  ruhnnaking. 
“Transportation  (Coidbrmity  Rule 
Amendments  for  the  New  K-hour  Ozone 
and  PM>  s  National  Ambient  Air  Quality 
Standards  and  Miscellaneous  Revisions 
for  I'Cxisting  Areas:  'ITansportation 
(Conformity  Rule  Amendments: 
Response  to  (Court  Decision  and 
Additional  Rule  (Changes”  (Ot)  FR 
40004).  We  followed  this  guidance  in 
making  our  adequacy  determination. 

Authority:  42  IJ.S.fC.  7401-7071(1. 
l)al(Hl;  liuuiary  2.t.  201;1. 

It.  (Curtis  Spalding, 

lidfiiondl  Adminislmlor.  EPA  .V(mi  Eiif’ldiid. 
|FR  Doc.  2()i:i-024‘)2  I'iliut  2-4-i:i;  iiin| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-201 3-0049;  FRL-9377-7] 

Rodenticides;  Notice  of  Intent  To 
Cancel  Registrations  of,  and  Notice  of 
Denial  of  Applications  for,  Certain 
Rodenticide  Bait  Products 

agency:  I'Cnvironmenlal  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Pursuant  to  .section  (i(h)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA),  EPA  hereby 
announces  its  intent  to  cancel  the 
r{^gi.stration  of  12  rodenticide  jiroducts 
identified  in  this  Notice.  Pursuant  to 
.section  .3(c)((i)  of  FIFRA.  EPA  hereby 
announces  the  denial  of  apjdications  for 
regi.stration  of  2  ])roducts  identified  in 
this  Notice.  'Fliis  Notice  summarizes 
EPA’s  basis  for  these  actions,  and 
ex|)lains  how  eligible  persons  may 
rixpiest  a  hearing  and  the  consecpiences 
of  requesting  or  failing  to  recpiest  such 
a  hearing. 

DATES:  Affected  registrants  must  nKpiest 
a  hearing  within  .30  days  of  receiving 
EPA’s  Notice  of  lnt(!nt  to  ("ancel,  or  on 
or  before  March  7,  2013,  whichevcir 


occurs  later.  Other  advcM'sely  affected 
])arties  mu.st  recpiesl  a  hearing  on  or 
before  March  7.  2013. 

ADDRESSES:  All  ])ersons  who  recjnesl  a 
luuiring  must  com])ly  with  the  Agency’s 
Rules  of  Practice  (lovcaning  Hearings, 

40  ('.FR  jjart  104.  Recjuests  for  hearing 
must  be  filed  with  the  1  learing  (ilerk  in 
I'iPA’s  Office  of  Administrative  Law 
judges  (OAI.j),  in  conformance  with  the 
re(|uirements  of  40  (iFR  jiart  104.  The 
OAI.j  uses  different  addre.sses 
de]KMuling  on  the  delivery  method. 
Please  s(;e  Unit  VI.  for  s])ecific 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Anderson,  Pesticide  Re-evaluation 
Division.  Office  of  P(;.sticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.  NW.,  Washington, 

D(]  20400-0001 :  telephone  numher: 
(703)  308-8187:  email  addre.ss: 
(indHrson.neil@ap(i.dov. 

SUPPLEMENTARY  INFORMATION: 

1.  Executive  Summary 

A.  What  act  ion  is  tho  ogoncv  iakingf 

EPA  is  announcing  its  intent  to  cancel 
the  registration  of  each  of  the  juisticide 
])roducts  li.sted  in  Table  1: 


Table  1— Pesticide  Products  Subject  to  Cancellation 


Product 

D-Con  Concentrate  Kills  Rats  &  Mice 

D-Con  Ready  Mixed  Kills  Rats  & 
Mice. 

D-Con  Mouse  Prufe  Kills  Mice  . 

D-Con  Pellets  Kills  Rats  &  Mice  . 

D-Con  Mouse  Prufe  II  . 

D-Con  Pellets  Generation  II . 

D-Con  Bait  Pellets  II  . 

D-Con  Ready  Mixed  Generation  II  ... 

D-Con  Mouse-Prufe  III  . 

D-Con  Bait  Pellets  III  . 

D-Con  II  Ready  Mix  Baitbits  III  . 

D-Con  Bait  Packs  III  . 


EPA  Reg. 
No. 

Registrant 

Active 

ingredient 

Deficiency 

3282-3 

Reckitt  Benckiser,  Inc  ... 

Warfarin  . 

Consumer  product  in  a  powder  form  and  pack¬ 
aged  without  a  protective  bait  station. 

3282-4 

Reckitt  Benckiser,  Inc  ... 

Warfarin  . 

Consumer  product  in  a  pelleted  form  and  pack¬ 
aged  without  a  protective  bait  station. 

3282-9 

Reckitt  Benckiser,  Inc  ... 

Warfarin  . 

Consumer  product  in  a  pelleted  form  and  pack¬ 
aged  without  a  protective  bait  station. 

3282-15 

Reckitt  Benckiser,  Inc  ... 

Warfarin  . 

Consumer  product  in  a  pelleted  form  and  pack¬ 
aged  without  a  protective  bait  station. 

3282-65 

Reckitt  Benckiser,  Inc  ... 

Brodifacoum  .. 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  contains  a  second  generation  anti¬ 
coagulant  rodenticide  (SGAR). 

3282-66 

Reckitt  Benckiser,  Inc  ... 

Brodifacoum  .. 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-74 

Reckitt  Benckiser,  Inc  ... 

Brodifacoum  .. 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-81 

Reckitt  Benckiser,  Inc  ... 

Brodifacoum  .. 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-85 

Reckitt  Benckiser,  Inc  ... 

Difethialone  ... 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-86 

Reckitt  Benckiser,  Inc  ... 

Difethialone  ... 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-87 

Reckitt  Benckiser,  Inc  ... 

Difethialone  ... 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 

3282-88 

Reckitt  Benckiser,  Inc  ... 

Difethialone  ... 

Consumer  product:  (1)  In  a  pelleted  form  and 
packaged  without  a  protective  bait  station, 
and  (2)  containing  a  SGAR. 
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FPA  is  also  announcing  its  denial  of 
the  applications  for  nigistration  of  the 
p(!slici(le  products  listed  in  Table  2: 


Table  2— Pesticide  Product  Registrations  Subject  to  Denial 


Product 

EPA 

Application 

No. 

Registrant 

Active 

ingredient 

Deficiency 

D-Con  Bait  Station  XV  Kills  Mice  .... 
D-Con  Bait  Station  XVI  Kills  Mice  ... 

3282-RNU  ... 
3282-RNI _ 

Reckitt  Benckiser  Inc  . 

Reckitt  Benckiser  Inc  . 

Brodifacoum . 

Brodifacoum . 

Consumer  product  containing  a  SOAR. 
Consumer  product  containing  a  SGAR. 

In  addition,  this  Notice  sninmarizes 
El’A’s  basis  for  these  actions  (see  Unit 
III.),  and  ex])lains  how  eligible  persons 
may  recpie.st  a  hearing  and  the 
consecjuences  of  reciuesting  or  failing  to 
nupiest  such  a  hearing  (see  Unit  VI.). 

B.  Whcil  is  tlw  Agency's  authoiitv  for 
taking  these  actions? 

The  Agency’s  authority  is  contained 
in  FIFRA  sections  3(t:)(()j  and  ()(h),  7 
U.S.C.  13()a(c)((j)  and  13(id(h). 

a.  Who  is  affected  by  this  action? 

'I’liis  announcement  will  directly 
affect  the  pesticide  registrant  listed  in 
'Tables  1  and  2.  and  others  who  mav 
.sell,  distribute,  or  n.se  the  ])roducts 
listed  in  Table  1.  'This  announcement 
may  also  be  of  jjarticnlar  interest  to  a 
wide  range  of  stakeholders  including 
environmental  and  human  health 
advocates;  the  chemic;al  iiKlustrv: 
|)esticide  users:  and  members  of  the 
public  interested  in  the  sale, 
distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  tin; 

Agency  has  not  attem])ted  to  de.scrihe  all 
the  other  s|)ecific  entities  that  may  he 
affected  by  this  action. 

D.  How  can  I  get  copies  of  this 
docainent  and  other  related 
information? 

To  facilitate  public  access  to  this 
document  and  additional  information 
sn])porting  this  action,  EFA  has 
established  a  docket  for  this  action, 
identified  by  docket  identification  (ID) 
nnmher  EPA-UQ-()FP-2(n  3-0049. 
I’lease  note  that  this  docket  j)rovides 
acce.ss  to  related  information,  hut  cannot 
he  used  for  requesting  a  hearing.  I’lease 
.see  Unit  VI.  for  instructions  on 
submitting  a  recpiest  for  a  hearing. 

'The  docket  is  available  at  http:// 
www.regnIations.gov  imd  at  the  Ol’I’ 
Docket  in  the  Environmental  Protection 
Agencv  Dock(!t  Center  (EPA/DC),  EPA 
VVe.st  Bldg.,  Rm.  3334,  1301  Constitution 
Ave.  NVV.,  Washington,  DC  20400-0001. 
'The  Public  Reading  Room  is  open  from 
8:30  a.m.  to  4:30  j).m.,  Monday  through 
Friday,  excluding  legal  holidays.  'The 
telephone  nnmher  for  the  Public 
Reading  Room  is  (202)  500-1744,  and 


the  telej)hone  nnmh(!r  for  the  OPP 
Dock(!t  is  (703)  30.5-5805.  Please  review 
the  visitor  instructions  and  additional 
information  about  the  docket  that  is 
available  at  http://www.epa.gov/ 
dockets. 

II.  Legal  Authority 

With  minor  exce])tions  not  at  i.ssue 
here,  as  i)rovided  in  FIE'RA  section  3(a), 
a  pesticide  j)rodnct  mav  not  he  lawfnllv 
sold  or  distributed  in  the  United  States 
unless  and  until  the  ])roduct  is 
regi.stered  by  EPA.  7  U.S.C.  130a(a).  A 
l)e.sticide  registration  is  a  license 
allowing  a  pesticide  jirotlnct  to  be  sold, 
distributed,  and  used  for  specified  uses 
in  accordance  with  use  instructions, 
precautions,  and  other  terms  and 
conditions  established  hv  EPA  when  it 
grants  the  ixigistration. 

As  a  general  matter,  in  order  to  obtain 
or  maintain  a  registration  for  a  pesticide 
under  FIFRA,  an  applicant  or  registrant 
must  demonstrate  that  the  pesticide 
satisfies  the  statnlory  standard  for 
registration,  section  3(c)(5)  of  FIFRA. 

7  U.S.C.  13(ia(c)(5).  'That  .standard 
recjuires,  among  other  things,  that  the 
pe.sticide  performs  its  intended  function 
without  causing  “nnrea.sonable  adverse 
effects  on  the  environment.”  'The  term 
“nnrea.sonable  adverse  effects  on  the 
environment”  is  defined  under  FIFRA 
section  2(hb)  as  “any  unreasonable  risk 
to  man  or  the  environment,  taking  into 
account  the  economic,  social,  and 
environmental  costs  and  benefits  of  the 
use  of  any  pe.sticide.”  7  U..S.C.  138(1)1)). 
'This  standard  requires  a  finding  that  the 
risks  associated  with  the  use  of  a 
pesticide  are  justified  by  the  benefits  of 
such  use,  when  the  |)e.sticide  is  used  in 
compliance  with  the  terms  and 
conditions  of  regi.stration  or  in 
accordance  with  commonly  recognized 
practices.  See  Defenders  of  Wildlife  v. 
Administrator,  EPA,  882  F.2d  1294, 
1298-99  (8th  Cir.  1989)  (describing 
FIFRA’s  recpiired  balancing  of  risks  and 
benefits).  'The  burden  of  demonstrating 
that  a  ])esticide  product  satisfies  the 
statutory  criteria  for  regi.stration  is  at  all 
times  on  the  proponents  of  the  initial  or 
continued  regi.stration.  and  continues  as 


long  as  the  registration  is  in  effect.  40 
C'.FR  184.80(h).  See  also,  Indastricd 
Union  Dept.  v.  American  Petroleam 
Institate,  448  U.S.  807,  853  n.81  (1980): 
Stearns  Electric  Paste  v.  EPA  481  F.2d 
293  (7th  Cir.  1972);  Environmental 
Defense  Fund  v.  EPy\.  510  F.2d  1292, 
1297  (D.C.  Cir.  1975)). 

Under  FIFRA  section  8(1)),  the  Agency 
may  issue  a  Notice  of  Intent  to  Cancel 
the  regi.stration  of  a  pesticide  product 
whenever  it  appears  either  that: 

1.  A  |)e.sticide  or  its  labeling  or  other 
material  recjnired  to  be  submitted  does 
not  com})lv  with  FIFRA,  or 

2.  When  u.sed  in  accordance  with 
widesj)read  and  commonly  recognized 
practice,  the  j)e.sticide  generally  can.ses 
unreasonable  adverse  effects  on  the 
environment.  7  U.S.(L  138d  (h). 

If  a  hearing  is  recpiested  by  an 
adversely  affected  person,  the  final 
order  concerning  cancellation  of  the 
l)rodnct  is  not  i.ssned  until  after  an 
administrative  hearing. 

In  the  cancellation  hearing,  the 
Agency  has  the  burden  of  going  forward 
to  present  an  affirmative  case  for 
cancellation.  40  CFR  184.8()(a). 

However,  the  idtimate  burden  of  proof 
is  on  the  proponent  of  the  regi.stration. 

40  CFR  184.80(1)):  Industrial  Union 
Dept..  448  U.S.  at  853  n.  81;  Stearns 
Electric  Paste  v.  EPA  481  F.2d  293,  (7th 
Cir.  1972).  Once  the  Agency  makes  its 
prima  facie  case  that  the  risks  of  the 
j)roduct’.s  continued  use  fail  to  meet  the 
FIFRA  standard  for  regi.stration,  the 
responsibility  to  demonstrate  that  the 
product  meets  the  FIFRA  .standard  is 
upon  the  pro})onents  of  continued 
regi.stration.  40  CFR  184.80(h):  Dow  v 
Ihickelshaas,  477  h'.2d  1317,  1324  (8th 
Cir.  1973). 

FIFRA  Section  3(c)(8)  provides  that 
where  ERA  determines  that  an 
ap])lication  for  registration  does  not 
meet  the  registration  criteria  of  section 
3(c)(5)  for  regi.stration.  the  Agency  must 
j)nl)li.sh  a  notice  of  denial  and  the 
rea.sons  therefore.  Section  3(c)(8)  further 
])rovides  that  upon  .such  notification  of 
the  denial,  the  applicant  for  regi.stration, 
or  other  interested  person  with  the 
concanrence  of  the  applic:ant,  shall  have 
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the  same  remethes  as  provided  for  in 
.section  (i. 

III.  Basis  for  Issuance  of  Notice  of 
Intent  To  (^anci;! 

FPA  has  determined  tliat  tlie 
rodenlicide  registrations  listed  in  Table 
1  .shonld  he  cancelled  hcicanse  they 
cau.se  unreasonable  adver.se  effects  on 
the  environment.  Id’A  has  further 
determined  that  the  a])plications  for 
registration  listed  in  Table  2  shonld  be 
denied  because  they  do  not  meet  the 
.standard  for  registration  under  FIFRA. 
The  Agency's  rationale  for  cancellation 
and  denial  is  set  forth  more  fully  in  the 
document  ‘‘.Statement  of  Rea.sons  and 
Factual  Basis  for  Notice  of  Intent  to 
Cancel  and  Notice  of  Denial  of  Certain 
Rodenticide  Bait  Product  Regi.st  rat  ions 
and  Applications"  dated  January  29. 
2013.  That  document  can  be  found  in 
docket  FPA-HQ-f)PP-201 3-0049  at 
www.niguhil ions. gov.  While  interested 
parties  shoidd  consult  that  document 
for  a  more  detailed  rationale  of  the  bases 
for  cancellation  and  denial,  a  short 
snmmarv  of  the  rationale  follows. 

The  purpose  of  this  action  is  to 
j)rotect  children,  pels,  and  non-target 
wildlife  from  unnece.ssarv.  nnrea.sonable 
exposures  to  certain  consnmer-nse 
rodenticides.  EPA  has  deltninined  that 
all  consumer-use  rodenticide  bait 
products  must  be  used  in.  and  .sold 
with,  protective  bait  stations  reasonably 
antici])ated  not  to  relea.se  the 
rodenticide  bait;  and  has  further 
determined  that  consnmer-nse 
rodenticides  mn.st  not  contain  second- 
generation  anti-coagulants  as  active 
ingredients.  The  j)roducts  subject  to  this 
Notice  all  fail  to  mecit  at  h;a.st  one  of 
these  criteria,  and  many  fail  to  meet 
both. 

The  rodenticides  subject  to  this 
Notice  an!  designed  to  kill  commensal 
mice  ami  rats.  As  mammalian  poi.sons. 
they  are  also  highly  toxic  to  other 
mammals  and  birds.  EPA  has  been 
concerned  about  the  risks  of  consnmer- 
nse  rodenticides  to  children,  pets,  and 
non-target  wildlife  for  manv  years.  This 
action  is  an  important  step  in  the 
Agency's  continuing  efforts  to  mitigate 
imnef:e.ssary  risks  associated  with 
rodenticides,  while  still  assuring  that 
peoj)le  have  multiple  effective  tools  for 
controlling  mice  and  rats  in  homcis. 

A.  Unit  Slotions 

For  many  years.  EPA  has  recpiired 
rod(!nticide  products  used  to  control 
comm(!nsal  mice  and  rats  in  and  around 
homes  to  have  label  language  requiring 
that  the  jiroducts  must  Ih!  a])plied  in 
tamper-resistant  bait  stations  if  children, 
p(!ts,  domestic  animals,  or  non-target 
wildlife  may  h(!  exposed  to  the  ]n'odiict. 


Unfortunately,  that  recinirement  has  not 
proved  effective  in  preventing 
exi)osiires  to  children,  p(!ts.  and 
wildlife.  .Se])arate  tam])er-resi.stant  bait 
stations  are  rarely  found  in  the  .stores 
that  .sell  the  products  subject  to  this 
Notice,  and  thousands  of  children  each 
year  are  exposed  to  rodenticides  in  the 
home.  Each  exposure  incident  has  the 
l)otential  to  cause  adverse  effects  owing 
to  the  amount  of  activ'  ingredient  in  a 
singli!  ])lacement  of  any  of  the  |)rodiicts 
subject  to  this  Notice.  While  it  is 
fortunate  that  children  rarely  have 
serious  health  consecinences  from 
exposures  to  rodenticides  used  in  and 
around  homes,  one  percent  of  exposed 
children  (an  average  of  128  per  year 
from  19t)9-2()().5)  were  reported  to  have 
exjjerienced  .symptoms  from  the 
exposure.  While  EPA  is  unaware  of  any 
fatal  or  nntreatable  incidents  involving 
children,  pets  are  not  so  fortunate,  and 
on  average  more  than  100  i)et  deaths  are 
rej)orted  each  y(!ar  from  exposure  to 
rodenticid(!.s.  And  even  though  children 
do  not  routinely  suffer  significant 
adverse  health  consciquences,  EPA  does 
not  believe  the  great  bulk  of  children’s 
ex]K)snre.s  to  rodenticides  an:  risk-free 
or  shonld  he  taken  lightly.  To  the 
contrary,  the  incidence  of  young 
childniii  being  exposed  to  rodenticides 
in  the  home  is  nnnece.s.sarv  and  poscKS 
real  risks  that  shonld  no  longtir  he 
tolerated. 

The  ri.sks  to  young  childnin  jio.sed  by 
rodenlicide  ex])osnre  are  clearly  worthy 
of  regulatory  action  when  compared  to 
other  risks  Congress  has  directed  EPA  to 
address.  In  1998,  Congress  imanimonsly 
adopted  the  Food  Quality  Protection  Act 
(FQPA),  amending  both  FIFRA  and  the 
F'ederal  Food,  Drug,  and  (k)smetic  Act 
(FFDCA)  to  assure  that  children  receive 
special  jirotection  from  pe.sticide 
residues  in  food,  and  that  such  residues 
not  be  allowed  in  food  unless  EPA  can 
find  a  reasonable  certainty  of  no  harm 
from  exposuri!  to  those  residues.  Under 
this  risk-only  .standard,  no  level  of 
economic  benefits  can  ju.stifv  pesticide 
residues  in  food  that  do  not  meet  the 
reasonable  certainty  of  no  harm 
standard. 

The  exposures  children  can  get  from 
eating  small  amounts  of  rodenticide  bait 
well  exceed  the  .safety  standard 
promulgated  in  th(!  F'QPA.  liPA  fully 
appreciates  that  rodenticides  are 
governetl  by  the  FIFRA  ri.sk-btiuefil 
standard  rather  than  the  FF'DfiA 
reasonable  certainty  of  no  harm 
standard,  and  that  any  hearing  on  this 
Notice  must  consider  the  benefits  of 
rodenticide  use  against  the  risks  of  such 
use.  Nevertheless,  the  FFDC-A  criteria 
for  unsafe  exj)o.sure.s  to  pesticidtis  in 
food  provide  a  meaningful  benchmark. 


If  Congress  would  not  allow  the.se  levels 
of  ])e.sticide  exposure  in  food — no 
matter  how  b(!neficial  the  pesticide  use 
might  be  to  agricultural  ))roducers — it  is 
reasonable  to  infer  that  children  should 
not  suffer  the  same  levels  of  exposures 
through  other  routes  absent  important 
countervailing  benefits. 

liPA  has  look(!d  at  the  benefits  of 
allowing  continued  use  of  consumer-use 
rodenticide  proclucts  not  in 
ajjpropriately  protective  bait  stations 
reasonably  anticipated  not  to  relea.se  the 
rodenticide  bait,  and  has  concluded  that 
the  h(!nefit.s  of  such  ])roduct.s  are 
generally  minimal,  and  are  insufficient 
to  ju.stifv  the  increased  risks  to  children, 
j)ets,  and  non-target  wildlife.  It  is  worth 
noting  at  the  outset  that  existing  labels 
of  the  products  subject  to  this  Notice  do 
not  allow  the  use  of  the  products  in  or 
around  homes  if  children,  pets,  or  non¬ 
target  wildlife  can  get  access  to  the 
product;  in  such  situations  the  labels 
direct  u.sers  to  apj)ly  the  jjroduct  only  in 
tamper-resistant  bait  stations. 
Dnfortnnately.  in  the  past  this  label 
language  has  failed  to  jinwent  manv 
thon.sands  of  unlawful  exposures  of 
children,  pets,  and  non-target  wildlife  to 
rodenticides.  Now,  howev(!r,  consumer- 
use  rodent  ic;ide  products  are 
commercially  available  with  tanqter- 
Hisistant  bait  stations,  and  in  block  form 
that  prevents  bait  from  easily  escaping 
the  stations.  These  bait-station  ])roducts 
are  effective  for  use  against  comnien.sal 
rodents:  products  similar  to  these  have 
been  widely  and  succe.ssfully  used  by 
professional  a])])licator.s  for  many  years. 
The  great  majority  of  the  use  of 
consumer-use  rodenticide  i)rodnct.s  is 
targeted  against  house  mice;  bait-station 
products  targeting  mice  are 
commercially  available  at  e.ssentially  tlu! 
.same  pric;e  as  the  products  subject  to 
this  Notice.  There  is  simply  no  reason 
today  to  allow  the  continued  exposure 
of  children,  iiets.  and  non-target  wildlife 
to  the  rodenticide  jjroducts  subject  to 
this  Notice!  when  safer,  effective,  and 
economically  comi)arable  ])roducts  are 
available.  These!  nnnee:e!.ssary,  <mei  in 
me).st  e;ases  unlawfnl,  expejsures  e)f 
e;hilelre!n,  ])e!t.s,  anel  ne)n-larget  wilellife 
me!e!t  the  imreuisejnahle  risk  .stanelarel  fe)r 
e:ance!llation  anel  elenial. 

While  there  is  .seeine  ine;re!aseel  e:e).st 
asse)e:iate!el  with  bait  .statie)n  pre)ehie:t.s 
targeting  e:omme!nsal  rats,  EPA  believes 
that  the!  ine:re!a.se!el  e;e)st  te)  the)se! 
e:e)nsumer.s  whe)  now  u.se  unpre)te!e;te!el 
roele!ntie:iele  baits  te)  e;e)ntre)l  e:e)mme!n.sal 
rats  in  re!siele!ne;c!.s  where  chilelren  anel 
])e!t.s  are!  never  j)re!.sent  is  ae:e:e])tal)le 
nneler  FIFRA  taking  into  ae;e;ount:  The 
small  ame)nnt  e)f  e;onsume!r-use  ])roelne;ts 
e;nrre!ntly  iiseul  to  target  commensal  rats; 
the  availability  of  a  number  of  pe!sticielal 
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and  non-posticidal  alternatives  for 
effectively  controlling  commensal  rats; 
the  lack  of  success  of  existing  labels  to 
prevent  exposures  to  children,  pets,  and 
non-target  wildlife;  the  risks  associated 
with  those  exposures;  and  the 
difficulties  in  pnn'enting  unj)rotected 
“rat”  ]n'oducts  sold  in  the  general 
consumer  market  from  being  diverted  to 
the  much  mon;  common  use  against 
mice.  EPA  does  not  believe  it 
ap])ropriate,  in  making  these 
cancellation  and  denial  decisions,  to 
consid(!r  price  increases  for  consumers 
who  are  currently  using  products 
subject  to  this  Notic:e  inap])ropriately,  in 
circumstances  where  chihlren,  pets, 
and/or  non-target  wildlife  can  get  access 
to  the  placed  product. 

B.  Second-Gent^ration  Anti-Gouguhinis 

As  noted  earlier,  all  rodenticides  are 
highly  toxic  to  non-target  mammals  and 
birds.  The  risks  associated  with 
"jjrimary”  exposure  (exposure  where 
non-target  wildlife  consumes  the  bait 
intended  for  rodents)  to  consumer-use 
rodenticides  are  similar  acro.ss  the 
various  rodenticide  active  ingredients, 
and  can  he  significantly  reduced  for 
most  sj)ecies  by  re(iniring  that  such 
rodenticides  he  |)laced  in  tamper- 
resistant  bait  stations.  Hait  stations  will 
not,  however,  protect  non-target  wildlife 
from  a  significant  portion  of 
“secondary”  exposure  to  rodenticides; 
.secondary  ex])osures  are  tho.se  when; 
non-target  wildlife  gets  expt).sed  to 
rodenticides  by  preying  n])on  or 
.scavenging  ])oi.soned  rodents  or  noji- 
target  wildlife. 

EPA  has  a.ssessed  the  secondary  risks 
of  rodenticides,  and  has  determined  that 
the  class  of  rodenticides  known  as 
.second  generation  anti-coagulants 
(SGARs)  j)ose  significantly  greater  ri.sks 
to  predators,  particularly  rajjtors,  than 
do  the  other  active  ingredients 
contained  in  consinner-u.se  rodenticide 
products — bromethalin  and  first 
gcmeration  anti-coagidants.  SGARs  jjose 
gr(;ater  ri.sks  of  secondary  jjoisoning 
ju  imarily  because  of  their  greater 
toxicity;  their  jjersistence  in  tissue;  and 
the  potential  for  poisomul  rodmits  to 
carry  “super-lethal”  do.ses  (although 
rodents  feeding  upon  SGARs  can 
consume  a  lethal  do.se  in  a  single  night’s 
f(H;ding,  the  effects  are  delayed  for  a 
number  of  days  during  which  lime  the 
rodents  can  continue  to  consume  more 
j)oi.son,  resulting  in  many  times  the 
lethal  dose  being  found  in  poisoned 
rodents).  Incident  reports  provide 
further  supjjort  for  the  conclusion  that 
consumer-u.se  SGAR  products  pose 
significant  risks  to  non-target  mammals 
and  raptors,  and  that  these  risks  are 


greater  than  those  posed  by  the  other 
rodenticide  active  ingredients. 

The  greater  risks  of  .secondary 
poisoning  of  non-target  mammalian 
])redators  and  raptors  associated  with 
residential  consumer  use  of  SCJARs  are 
not  .sn|jj)orted  by  commensurate 
benefits.  Other  rodenticides  regi.stered 
and  available  for  residential  consumer 
use  can  provide  equally  effective  control 
of  rodents,  at  similar  costs.  Non¬ 
chemical  control  methods  will  remain 
available,  and  the  use  of  rodenticides  hv 
professional  applicators  (and 
agricultural  users)  is  unaffected  bv  this 
Notice.  There  are  no  benefits  as.sociated 
with  the  residential  consumer  use  of 
SGARs  that  justify  the  significant  risks 
those  products  j)o.se  to  non-target 
wildlife  from  secondary-poi.soning. 

IV.  Status  of  Products  That  Become 
(Cancelled 

A.  Timing  of  Ganctdlntion  or  Denial  of 
Hegistration 

The  cancellation  or  denial  of 
regi.stration  for  the  specific  ])rodncts 
identified  in  Table  1  of  Unit  l.A.  of  this 
document  will  he  final  and  effective  on 
March  7,  2013  unless  a  valid  hearing 
recjuest  is  received  regarding  that 
s])ecific  rodenticide  product. 

In  the  event  a  hearing  is  held 
concerning  a  ])artic;nlar  j)roduct,  the 
cancellation  or  denial  of  the  regi.stration 
for  that  product  will  not  become 
effective  except  pursuant  to  a  final  order 
issued  by  the  Environmental  Appeals 
Hoard  or  (if  the  matter  is  referred  to  the 
Administrator  pursuant  to  40  GFR 
104.2(g))  the  Administrator,  or  an  initial 
decision  of  the  presiding  Administrative 
Law  )udg(?  that  becomes  a  final  order 
])ur.suant  to  40  C^FR  104.90(h). 

B.  Existing  Stocks  Issues 

Exi.sting  stocks  of  cancelled  pesticides 
are  those  products  that  were  “released 
for  shipment”  under  FIFRA  before  the 
effective  date  of  cancellation.  This 
provision  addnssses  two  issues;  Whether 
(juestions  concerning  the  treatment  of 
existing  .stocks  can  he  raised  at  anv 
cancellation  hearing;  and  how  the 
Agencv  intends  to  treat  exi.sting  .stocks 
when  and  if  products  are  cancelled 
])ur.suant  to  this  Notice. 

1.  Whether  (pie.stions  concerning  the 
treatment  of  exi.sting  stocks  can  be 
rai.sed  at  tin;  hearing.  It  is  setthxl  law 
that  exi.sting  .stocks  issues  are  not 
recjuired  to  he  a  ])art  of  a  c:ancellation 
])roceeding.  and  that  the  treatment  of 
existing  stocks  issues  is  oidy  included 
as  an  issue  in  a  cancellation  proceeding 
when  the  Notice  giving  ri.se  to  the  right 
to  a  hearing  voluntarily  identifies  and 
includes  exi.sting  stocks  as  an  issue  for 


examination.  In  the  Matter  of  Gedar 
Ghemical  Go.,  et  (d.,  2  E.A.D.  .'184,  nn. 

7,9,  1988  WE  .'i2.‘j242  (June  9.  1988) 
(Decision  of  the  Admini.strator).  The 
Admini.strator’s  decision  in  Gedar 
Ghemical  on  whether  (jxisting  stocks 
had  to  he  included  as  an  issue  in  the 
hearing  was  affirmed  by  the  United 
States  Gourt  of  Ap])eals  for  the  Ninth 
Gircnit  in  Northw  est  Food  Processors 
Association  v.  Beillv.  888  F.  2d  l()7.‘i, 
1078  (9th  Gir.  1989).  In  the  case  of  this 
rodenticide  cancellation  Notice,  EPA 
has  determined  not  to  include  existing 
.stocks  as  an  issue  in  this  hearing. 

Instead,  the  only  issues  for  hearing 
under  this  Notice  are  whether  the 
subject  products  should  he  cancelled,  or 
the  apj)lication.s  should  he  denied. 

2.  Treatment  of  existing  stocks  in  the 
event  of  cancellation.  FIFRA  .section 
8(a)(1)  allows  the  Agency  to  permit  the 
continued  .sale  and  use  of  exi.sting 
.stocks  of  pesticides  who.se  use  has  been 
cancelled,  to  the  extent  the 
Administrator  determines  that  such  .sale 
or  use  would  not  he  inconsistent  with 
the  ])uri)o.se.s  of  this  Act.  7  U.S.G. 
138d(a)(l).  The  Agency  does  not  believe 
that  it  would  be  appro])riate  under 
F’lFRA  to  allow  any  further  .sale  or 
distribution  by  any  jierson  of  the 
jmxlncts  identificMl  in  this  Notice  if  this 
Notice  nisnlts  in  the  cancellation  of 
such  products,  and  it  does  not  intend  to 
allow  any  such  sale  or  di.strihution  if 
this  Notice  results  in  the  cancellation  of 
such  products.  Fir.st  and  most 
importantly,  the  continued  sale  and 
distribution  of  products  cancelled  in  a 
proceeding  j)ur.suant  to  this  Notice 
would  continue  to  cause  unreasonable 
adverse  effects  on  health  and  the 
environment.  Second,  the  regulated 
community  has  been  on  notice  since 
May  28,  2008  that  the  Agency  intended 
that  the  sale  and  distribution  ofthe.se 
products  by  registrants  cease  by  June  4, 
2011.  During  that  period,  mo.st 
registrants  have  amended  existing 
rodenticide  products,  or  regi.stered  new 
rodenticide  products,  that  conform  to 
EPA’s  May  28,  2008  regulatorv  decision 
and  consequently  })ose  significantly  le.ss 
ri.sk  to  health  and  the  environment,  and 
such  rodenticide  products  are  widely 
available.  EPA  does  not  htdieve  it  to  lx; 
consistent  with  the  pinqjo.ses  of  FIF’RA 
to  continue  to  put  registrants  who 
timely  complied  with  the  Agency’s  2008 
decision,  and  brought  safer  ])roducts  to 
the  market,  at  a  competitive 
disadvantage  relative  to  njgistrants  who 
declined  to  im])rove  their  products. 
Accordingly,  EPA  has  determined  that 
the  continued  sale  and  distribution  of 
exi.sting  stocks  of  pesticide  products 
cancelled  ])ursuant  to  this  Notice  should 
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not  1)1^  ])ernntle(l.  except  that  Fl’A 
intends  to  allow  the  limited  shipment  of 
existing  stocks  for  the  .sole  j)nrj)oses  of 
lawfid  exjiort.  jjroper  (lisj)osal.  or  return 
to  the  person  from  whom  the  holder  of 
the  existing  stock  purchased  the 
|)roduct. 

V.  Mandnleil  FI  FRA  Reviews 

When  FI’ A  intends  to  issue  a  Notice 
of  Intent  to  ('.ancel.  it  must  furnish  a 
draft  of  that  Notice  and  an  analysis  of 
the  imj)act  of  the  proposed  action  on  the 
agricultural  rH;onomy  to  the  Secretary  of 
the  Department  of  Agriculture  (IJSDA) 
for  comment  at  lea.st  80  days  prior  to 

i.ssning  the  Notice  (FIFRA  section  8(1)). 

7  U.S.C.  1. 38(1(1))).  When  a  public  health 
u.se  is  involved,  section  8(1))  directs  Fl’A 
to  solicit  information  from  the 
l)e|)artment  of  Health  and  Human 
Services  (HHS)  on  the  impact  of  the 
cancellation  on  public  health  control 
efforts.  In  addition,  the  Agency  must 
within  the  .same  time  period  submit  the 
proposed  cancellation  action  to  the 
FIF’RA  Scientific  Advisory  Panel  (SAP) 
for  comment  concerning  the  impact  of 
the  j)ro|)osed  action  on  health  and  the 
environment  (FIFRA  section  2r)(d).  7 
U.S.C.  138w(d)). 

In  the  event  that  written  comments 
are  mceived  from  the  USDA.  HH.S  or  the 
SAP  within  30  davs  of  such  referral,  the 
Agency  must  |)uhiish  those  comments 
and  the  Agency's  response  to  the 
comments. 

F’PA  provided  the  draft  Notice  of 
Intent  to  ('ancel  and  Notice  of  Denial  of 
Registration  for  (Certain  Rodenticide  Bait 
Products  and  docnn]ents  .supj)oi'ting 
that  Notice  to  the  SAP  on  November  3. 

2011,  and  to  USDA  and  HHS  on 
November  17.  2011.  FPA  convened  a 
meeting  of  the  SAP  on  November  28 
through  December  1.  2011.  to  review 
.science  issues  related  to  the  j)ro{)o.sed 
cancellations.  FPA  received  the  SAP's 
comments  on  December  29.  2011;  FPA 
received  minutes  from  the  SAP  meeting 
(SAP  Minutes  No.  2011-08:  A  Set  of 
Scientific  kssues  Being  Considered  by 
the  Fnvironmental  Protection  Agency 
Regarding:  Scientific  (Conclusions 
Supporting  FPA’s  FIFRA  Section  8(h) 
Notice  of  Intent  to  (Cancel  Twenty 
Homeowner  Rodenticide  Bait  Products) 
on  januarv  4.  2012.  These  documents 
are  availai)le  in  docket  FPA-HQ-OPP- 
2011-0718  at  www.ivgulations.i’ov. 

U.SDA  advi.sed  FPA  on  A|)ril  11, 2012 
that  it  had  no  comments  on  the 
|)roposed  cancellation.  On  April  20. 

2012.  the  ('enters  for  Disease  (Control 
and  Prevention  ((CD(C)  of  the  Public 
Health  Service  submitted  comments  on 
iHihalf  of  HH.S  stating  they  are 
supportive  of  nupiiring  bait  stations  for 
products  u.sed  in  buildings  and  of 


nujuirements  that  end  residential 
consumer  u.se  of  second  generation 
anticoagulants.  On  April  20,  2012,  FPA 
posted  the  letters  from  U.SDA  and  (CIXC 
in  docket  FPA-H(^-()PP-2008-09r).'')  at 
www.ivt’iildtions.f’ov. 

The  letters  from  U.SDA  and  (CIXC 
re(juire  no  resj)onse  from  FPA.  The 
Agency  has  prepared  a  respon.se  to  the 
comments  from  the  .SAP;  tliat  response, 
dated  )anuarv  29,  2013,  can  he  found  in 
docket  FPA-HQ-OPP-201 3-0049  at 
www.rdguldtions.i’ov. 

VI.  Procedural  Mailers 

This  unit  explains  how  eligible 
persons  may  recpie.st  a  hearing  and  the 
con.secjuences  of  re(|uesting  or  failing  to 
re(|uest  such  a  hearing. 

lidqudsting  d  Had  ring 

1.  U7jo  can  idquest  a  hdciring?  A 
regi.strant  or  anv  other  person  who  is 
adversely  affected  by  a  cancellation  or 
denial  of  registiation  as  described  in 
this  Notice  may  I'ecpie.st  a  hearing. 

2.  Wlwn  must  a  hudring  bn  inquestncl? 
A  recpiest  for  a  hearing  by  a  regi.strant 
or  applicant  for  registration  must  he 
submitted  in  writing  within  30  days 
after  the  date  of  receipt  of  the  Notice  of 
Intent  to  (Cancel,  or  within  30  days  after 
publication  of  this  announcement  in  the 
Federal  Register,  whichever  occurs 
later.  A  recpiest  for  a  hearing  by  anv 
other  person  adver.selv  affected  hv  the 
Agency’s  proposed  action  must  he 
submitted  within  30  days  of  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register.  .See  the  DATES  section  of  this 
document. 

3.  How  must  d  luHuiug  bo  roquostod? 
All  persons  who  recjuest  a  hearing  must 
comply  with  the  Agency’s  Rules  of 
Practice  (Governing  Hearings,  40  (CFR 
Part  184.  Among  other  recpiirements, 
these  rules  include  the  following: 

i.  Each  hearing  nupiest  must 
specifically  identify  by  registration  or 
accession  number  each  individual 
l)e.sticide  ])roduct  concerning  which  a 
liearing  is  nupie.sted,  40  (]FR  184.22(a): 

ii.  Each  hearing  recpiest  must  he 
accompanied  by  a  document  .setting 
forth  sj)ecific  objections  which  I'espond 
to  the  Agency’s  rea.sons  for  proposing 
cancellation  as  .set  forth  in  this  Notice 
and/or  the  related  “.Statement  of 
Rea.sons  and  Factual  Basis  for  Notice  of 
Intent  to  ('ancel  and  Notice  of  Denial  of 
Certain  Rodenticide  Bait  Product 
Registrations  and  Ai)plicat ions’’  dated 
lanuarv  29.  2013,  in  docket  Id  number 
FPA-riQ-()PP-201 3-0049,  and  state  the 
factual  basis  for  each  such  objection,  40 
CFR  1()4. 22(a):  and 

iii.  Each  hearing  recpiest  must  he 
received  by  the  OALj  within  the 


ai)j)licahle  30-(lav  ])erio(l  (40  (]FR 
184..3(a)). 

Failure  to  c()mj)ly  with  any  one  of  these 
recpiiremenls  will  invalidate  the  recpiest 
for  a  hearing  and.  in  the  absence  of  a 
valid  hearing  recpiest,  result  in  final 
cancellation  or  denial  of  registration  for 
the  product  in  cpie.stion  by  operation  of 
law. 

iv.  W'bdid  dods  d  j)drsou  submit  a 
hddi'iug  ivqudst?  Recpiests  for  hearing 
mu.st  he  submitted  to  the  OALJ.  The 
OALJ  uses  different  addresses 
depending  on  the  delivery  method. 

Please  note  that  mail  deliveries  to 
Federal  agencies  are  screened  off-site, 
and  this  security  procedure  can  delay 
delivery.  Documents  that  a  ])arty  .sends 
using  the  U.S.  Po.stal  .Service  must  he 
addressed  to  the  following  OALJ 
mailing  address:  U..S.  Fnvironmental 
Protection  Agency,  Office  of 
Admini.strative  Law  Judges.  1200 
Pennsylvania  Avenue  NW.,  Mail  (^ode 
19()()L',  Washington,  DC  2()480-2()()l. 

Documents  that  a  ])arty  hand  delivers 
or  sends  using  a  courier  or  commercial 
delivery  service  (such  as  F'ederal 
Fxpre.ss  or  UP.S)  must  he  addressed  to 
the  following  OALJ  hand  delivery 
address:  U..S.  Fnvironmental  Protection 
Agency,  Office  of  Admini.strative  Law 
Judges,  1099  14th  Street  NW.,  Franklin 
(loiirt  Building,  .Suite  3.30,  Washington. 
DC  2000.3. 

B.  Thd  llddi'ing 

If  a  hearing  concerning  any  product 
affected  by  this  Notice  is  recpiested  in  a 
timely  and  effective  manner,  the  hearing 
will  he  governed  by  the  Agency’s  Rules 
of  Practice  Coverning  Hearings.  40  (TR 
Part  184,  and  the  iirocednres  set  forth  in 
Unit  VI.  Any  interested  ))ers()n  may 
partici})ate  in  the  hearing,  in  accordance 
with  40  CFR  184.31. 

Documents  and  tran.scrijits  will  he 
available  in  the  jiuhlic  docket  for  the 
hearing,  located  at  U..S.  Fnvironmental 
Protection  Agency.  Office  of 
Admini.strative  Law  Judges,  Franklin 
Court,  Suite  3.30,  1099  14th  .St.  NW., 
Washington,  D(]  2000.3.  The  references 
can  he  viewed  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

C.  Supardtion  of  Functions 

FPA’s  Rules  of  Practice  forbid  anyone 
who  may  take  part  in  deciding  this  case, 
at  any  stage  of  the  ])r()cee(ling.  from 
discussing  the  merits  of  the  proceeding 
e.v  purtc  with  any  party  or  with  any 
person  who  has  lieen  connected  with 
the  ])re])arati()n  or  jiresentation  of  the 
proceeding  as  an  advocate  or  in  any 
inve.stigative  or  ex])ert  capacity,  or  with 
any  of  their  rejiresentatives  (40  (]FR 
1()4.7).  To  facilitate  c()m])liance  with  the 
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cx  paiia  rule,  the  following  are 
designated  as  adjudicatory  ])ersonnel  for 
])uri)oses  of  this  ])roceeding:  The 
Adininistrativ(!  Law  Judges  and  their 
staff,  th(;  Environmental  Ap])eals  Hoard 
and  its  staff,  the  Administrator  and 
certain  members  of  her  immediate 
office,  and  the  General  Counsel  and 
certain  memhers  of  his  immediate 
office.  None  of  the  ])ersons  identified  as 
adjudicatory  |)er.sonnel  may  discuss  tin; 
merits  of  the  ])roceeding  with  any 
jHirson  with  an  interest  in  the 
j)roceeding,  or  rejjresentative  of  such 
ptM'son,  exce])t  in  com])liance  with  40 
CFR  104.7. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  ])ests. 

Dated:  |amiarv  2!).  2013. 

James  Jones, 

Acliiif’  Assistant  Adininistmtor.  Offica  of 
Chtnnical  Safety  and  PoUntion  Pivvantion. 

IFR  One.  2()i:i-()2.')()()  Filiid  2-4-i:»;  8:4.')  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9776-3] 

Request  for  Nominations  of  Experts  to 
the  EPA  Office  of  Research  and 
Development’s  Board  of  Scientific 
Counselors 

agency:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  The  II. S.  Environmental 
Protection  Agency  (EPA)  is  seeking 
nominations  for  technical  experts  to 
serve  on  its  Board  of  Scientific 
Counselors  (BOSC),  a  fed(;ral  advisory 
committee  to  the  Office  of  Research  and 
Development  (ORD).  Submission  of 
nominations  is  jireferred  via  the  BOSC 
Wet)  site  at:  http://\v\v\v.eiKi.gov/osp/ 
hosc/nonnnution.htin. 

DATES:  Nominations  should  he 
submitted  by  April  1, 2013,  per 
instructions  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  ])uhlic  needing 
additional  information  regarding  this 
Notice  and  Reejuest  for  Nominations 
may  contact  Mr.  (ireg  Su.sanke,  Office  of 
Science  Policv,  Office  of  Research  and 
Development^  Mail  Code  81()4-R, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20400;  via  j)hone/voice  mail  at; 

(202)  .'■)04-n94.'5;  via  fax  at:  (202)  .'lO,')- 
291 1 ;  or  via  email  at: 
siis(inkn.grng@np(i.gov.  General 
information  concerning  the  BOSC  can 


he  found  at  the  following  Web  site: 
http://\v\\\v.fip(i.gov/osp/bosc. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  BOSC  is  a  chartered  Federal 
Advisory  Committee  that  was 
e.stablished  by  the  EPA  to  provide 
independent  scientific  and  technical 
peer  review,  advice,  consultation,  and 
recommendations  about  ORD.  As  a 
Federal  Advisory  Committee,  the  BOSC 
conducts  business  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA)  (.1  IJ.S.C.  A|)]).  2)  and  related 
regulations. 

The  BOSC  is  com])rised  of  an 
Executive  Committee  and  six  supporting 
subcommittees  currently  being  formed. 
Each  of  these  subcommittees  will  focus 
on  one  of  ORD’s  research  |)rograms:  Air, 
Climate,  and  Energy  Research  Program; 
C.hemical  Safety'  for  Sustainabilitv 
Research  Program;  Homeland  Security 
Re.search  Program;  Human  Health  Risk 
Assessment  Research  Program;  Safe  and 
Su.stainahle  Water  Resources  Research 
Program;  and  Sustainable  and  Healthv 
Communities  Re.search  Program.  Please 
visit  httpj/www.cpa.gov/ovd/rnsndrch- 
progranis.htni  to  learn  more  about  these 
programs. 

Memhers  of  the  BOSC  are  recognized 
ex])erts  in  various  scientific, 
engineering,  and  .social  .science  fields. 
EPA  will  consider  nominees  from 
academia,  industry,  business,  j)uhlic 
and  j)rivate  research  institutes  or 
organizations,  government  (federal, 
state,  local,  and  tribal)  and  non¬ 
government  organizations,  and  other 
relevant  interest  areas.  Members  are 
a])pointed  hv  the  liPA  Administrator  for 
a  })eriod  of  three  years  and  .serve  as 
special  government  employees.  EPA 
values  and  welcomes  diversity.  In  an 
effort  to  obtain  nominations  of  diverse 
candidates,  EPA  encourages 
nominations  of  women  and  men  of  all 
racial  and  ethnic  groups. 

Ex|)ertise  Sought 

EPA’s  BCSC  Staff  Office  is  .seeking 
nominations  of  nationally  and 
internationally  recognized  scienti.sts  and 
engineers  having  ex])erience  and 
ex|)erti.se  in  one  or  more  of  the 
following  areas; 

•  Atmospheric  Science 
— aerosol  chemist rv 

— aerosol  ])hysical  .science 
— air  (piality  modeling 
— atmospheric  chemistry 
— atmospheric  })hv.sics 

•  Biologv 

— hiogeochemistry 
— cell  biology 

— endocrinology  (endocrine 


disrupters) 

— microhiology/molecular  biologv 
— pharmacokinetics 
— systems  biology 
Chemistry 

— analytical  chemistry 
— comhnstion  chemistry 
— environmental  chemistrv 
— green  chemistry 
— physical  chemistrv 
— water  chemistry 
Climate  Change/Clobal  Change 
— adaj)tion 
— modeling 
— variability 

— greenhouse  gas  technologv 
assessment 
Ecology 

— acpiatic  ecology  (freshwater, 
wetland) 

— ecosy s  tern  se  r \'  i  ces 
— hydrology/hyilraidics  (watershed 
modeling) 

— j)lant/forestry  ecology 
— water  resources 
— .soil  hiogeochemistry 
— system  ecology 
— landscape  ecologv 
— urban  ecology 
Engineering 

— biochemical  engineering 
— hioenvironmental  engineering 
— civil  engineering  (drinking  water 
treatment  and  di.strihution, 
stormwater  treatment,  wastewater 
treatment,  .storm-,  and  wa.stewater 
infra.structure) 

— chemical  engineering 
— combustion  engineering 
— environmental  engineering 
(decontamination,  clean-up. 
management) 

— industrial  engineering 
— mechanit:al  engineering 
Information  Science 
— information  technology 
— information  visualization 
— research  com num icat i on 
— spatial  analysis 
— u  n  cert  a  i  n  t  y  ana  1  ys  i  s 
Nanotechnology 
Public  Health 
— children’s  health 
— community  health 
— environmental  health 
— e])idemiology/molecular 
epidemiology 

— ex])o.snre  science  (a.s.se.ssment, 
jH-edictive) 

Risk  A.s.se.ssment  (cumulative  risk 
as.sessment,  mixtures  risk 
assessment,  ecological  risk 
a.s.se.ssment,  human  health  risk 
as.sessment) 

Sustainability 

— conmumity/urhan  level  planning 
and  sustainability 

— indu.strial  (industrial  ecology,  life 
cycle  analysis,  technology  j)olicy. 
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systems  engineering) 

— enei-gy 

— energy  and  water  relationsliip 

•  Toxicology 

— com])ntation<il  toxicology 

(computational  biology,  genomics, 
jH'oleomics,  metabonomics. 
com])utational  chemistry,  higli- 
thronghpnt  bioassays,  inibrmatics. 
bioinformatics,  pnulictive 
toxicology) 

— ecoloxicology 
— develoj)mental/r(i|)roductive 
toxicology 

— imnumotoxicologv 
— molecnlar  toxicology 
— nenrotoxicology 
— |)ulmonar\7cardiovascnlar 
toxicology 
— carcinogenesis 

•  Science  Folicy/Pnblic  Policy 
— science  policy 

— public  ])olicy 
— (‘nvironmental  justice 
— science  program  evaluation 

•  Social  Science 

— conmumity  disastcn'  recovery  and 
resiliency 

— economics  (ecological  (iconomics. 
(Mivironmental  economics,  natural 
re.source  economics,  bnman  bcialtb 
economics) 

— .socioeconomics 
— sociology 

•  Hebavioral  .Science 
— psychology 

— eco]).svcbology 
— environmental  p.sycbology 
— conservation  psychology 
— .social  nenro.science 
— risk  p(!rc(;j)tion 
— risk/crisis  communication 
— community  decision  making 

•  D(H;ision  .Science 
— decision  analysis 
— value  of  information 

— decision  support  sy.stem 

Proc(;ss  and  Deadline  for  Submitting 
Nominations 

Any  interested  person  or  organization 
may  nominate  tbem.selves  or  (jiialified 
individuals  in  tin;  areas  of  experti.se 
descrilxul  above.  Nominations  should  be 
snbmittiKl  via  the  HO.SC  Web  site 
(which  is  j)r(;ferred  over  bard  copy)  at; 
hltj)://n\\’n’.fi})(i.gov/()sp/h()S(:/ 
noniiiKilion.hlni.  Nominations  sbonld 
be  submitted  in  time  to  arrive  no  later 
than  April  1. 2013.  To  receive  full 
consid(;ration.  nominations  sbonld 


l-FA’s  BO.SC  Staff  Office  nKpie.sts: 
(Contact  information  about  the  ])erson 
making  the  nomination;  (;ontact 
information  about  the  nominee;  the 
dis(;iplinary  ami  specif  ic  areas  of 
expertise  of  the  nominee;  subcommittee 
prefereiu;e;  the  nominee’s  curriculnm 


vita  and/or  resume;  and  additional 
information  that  would  be  n.sefid  for 
considering  the  nomination  such  as 
background  and  (inalifi(;ations  (e.g., 
current  position,  (ubicational 
background,  ex])erti.se,  res(;arcb  areas), 
experience  relevant  to  one  or  more  of 
ORlTs  research  ])r()grams,  service  on 
other  advisory  committ(!e.s  and 
l)rofessional  .societies,  and  availability 
to  ])artici]iate  as  a  member  of  the 
commit tee/.sul)c.ommitt(!(!.  Persons 
having  (piestions  about  tin;  nomination 
procedures,  or  who  are  unable  to  submit 
nominations  tbrongb  the  13().SC',  W(;l) 
site,  sbonld  contact  Mr.  (beg  .Snsanke, 
as  indicated  above  in  this  notice. 

Sele(;tion  (Criteria 

'l'b(!  HO.Sfi  is  a  balanctul  and  diverse 
ex])ert  comnnttee.  The  committee  and 
each  of  its  subcommittees  possess 
neces.sarv  domains  of  expertise,  depth 
and  breadth  of  knowledge,  and  diverse 
and  balanced  scientific  |)er.s]jective.s. 
Nominations  will  hi;  evaluated  on  the 
basis  of  .s(!V(M'al  criteria  including;  (a) 
.Scientific  and/or  teclnncal  ex])ertise, 
knowledge,  and  (!X])erience;  (b) 
availability  to  serve  and  willingne.ss  to 
commit  time  to  the  committee 
(a|)])roximately  one  to  tbrec;  nuubings 
per  year  including  both  fac.e-to-face 
meetings  and  teleconfenmccjs);  (c) 
ab.senc(!  of  financial  conflicts  of  inter(;.st; 
(d)  ab.sen(;e  of  an  appearance;  of  a  lack 
of  im])artiality;  (e;)  skills  working  on 
connnitt(;es  and  advisorv  i)anels;  and  (0 
background  and  experienc.es  that  would 
contribute  to  the  diversitv  of  viewpoints 
on  the  committee/subcommittees,  e.g., 
workforce  sector,  geograjibical  location, 
social,  cultural,  and  educational 
backgrounds,  ami  ])rofes.sional 
affiliations. 

The  130.se  .Staff  Office’s  evaluation  of 
an  ab.sence  of  financial  conflicts  of 
interest  will  include  a  review  of  the 
“(ionfidential  Financial  Disclosure 
l'’orm  for  .Sjiecial  Oovernment 
Employees  Serving  on  Federal  Advi.sory 
Oommitte(;.s  at  the  IJ..S.  Environmental 
Protection  Agen(;y”  (EPA  Form  3110- 
48).  This  confidential  form  allows 
(b)V(;rnm(;nt  Officials  to  determine 
whether  there  is  a  statutory  conflict 
between  that  j)er.son’.s  ])nblic 
re.s|)onsil)ilities  (wbi(;b  in(;lnde.s 
membersbij)  on  an  EPA  Federal 
Advi.sory  Oommittee)  and  private 
interests  and  activities,  or  the 
ap])earan(;(;  of  a  lack  of  im])artiality,  as 
defined  by  Federal  regulation.  The  form 
may  be  viewed  and  downloaded  from 
the  following  IIRI.,  ad(lr(;ss,  http:// 

WWW. epa.gov/osp/bosc/pdf/EPA_3 1 1 0- 
4H.pdf. 


11al(!(l:  lamiarv  2‘),  2013. 

Fred  S.  Iliuictiman, 

Director.  Office  of  Science  Policy. 

|FK  Doc.  2()i;t-()24<l.o  Filed  2-4-i:t;  »;4.S  am| 
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EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice;  2013-0109] 

Application  for  Final  Commitment  for  a 
Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  $100  million: 
AP086911XX  and  AP087599XX 

AGENCY:  Ex])ort-lmi4ort  Bank  of  the 
United  States. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  to  inform  the 
public,  in  accordance  with  Section 
3(c)(l())  of  the  (ibarter  (d’tbe  Export- 
lm])ort  Bank  of  the  United  States  (“Ex- 
Im  Bank”),  that  Ex-lm  Bank  has  received 
an  ajiplication  for  final  commitment  for 
a  long-term  loan  or  f  inancial  guarantee 
in  excess  of  .Slt)()  million  (as  calculated 
in  accordance  with  .Section  3(c)(l())  of 
the  (ibarter).  (Comments  received  within 
the  c;omment  period  .sj)ei:ified  below 
will  be  pre.sented  to  the  lix-bn  Bank 
13oar(l  of  Directors  ])rior  to  final  action 
on  this  Transaction. 

Uefevence:  APOHtbll  IXX  and 
AP()87.''A)()XX. 

Purpose  and  Use: 

Brief  description  of  the  pnrjjose  of  the 
transaction; 

To  support  the  export  of  U..S. 
mamdactnred  commercial  aire.raft  to 
Israel. 

Bri(;f  non-])roprietary  description  of 
the  anticipated  use  of  the  items  being 
exported; 

To  be  used  for  sbort-baul  jiassenger 
air  service  between  Israel  and 
(l(;stinations  in  Europe. 

To  the  extent  that  Ex-lm  Bank  is 
niasonably  aware,  the  item(.s)  being 
exported  are  not  expe(;ted  to  ])rodiice 
ex])orts  or  ])rovide  services  in 
competition  with  the  exportation  of 
goods  or  jirovision  of  services  by  a 
United  .States  industry. 

Parties: 

Principal  .Sn])])lier;  The  Boeing 
(Company. 

Obligor;  El^  Af.  ksrael  Airlines,  Ltd. 

Uuarantor(s);  N/A. 

Description  of  Items  Being  Exported: 

l3oeing  737  aircraft. 

Information  on  Decision:  Information 
on  the  final  decision  for  this  transaction 
will  be  available  in  the  “.Siimmarv 
Minutes  of  Meetings  of  Board  of 
Directors”  on  http://www.exim.gov/ 
art  ides. cfm/l)oard%2()mimite. 


include  all  of  the  information  reciuested. 


V 
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Confidential  Information:  Please  note 
that  this  notice  does  not  inchul(! 
confidential  or  ])roprietary  business 
information;  information  wliicli,  if 
disclosed,  would  violate  the  Trade 
S(;crets  Act;  or  information  which 
would  jeopardize  jobs  in  the  United 
States  by  supplying  information  that 
competitors  could  use  to  compete  with 
comi)anies  in  the  United  States. 

DATES:  Uomments  imi.st  he  received  on 
or  hefon;  March  4,  2013  to  he  a.ssnred 
of  consideration  before  final 
consideration  of  the  transaction  by  the 
Board  of  Directors  of  Ex-hn  Bank. 
ADDRESSES:  Uomments  mav  he 
submitted  through  Regulations.gov  at 
WWW.RECULA riONS.GOV.  To  submit 
a  comment,  enter  EIB-201 3-0009  under 
the  heading  “Enter  Keyword  or  ID”  and 
select  Search.  Follow  the  instructions 
provided  at  the  Submit  a  Comment 
screen.  Please  include  your  name, 
company  name  (if  any)  and  ElB-2013- 
0009  on  any  attached  document. 

Sharon  A.  Whitt, 

Itacords  (’Aeamnce  Officer. 

|I•R  Doc.  2m:\~{)24r>7  Filiul  2-4-13;  3:4.3  ami 
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EXPORT-IMPORT  BANK 

[Public  Notice  2013-0107] 

Application  for  Final  Commitment  for  a 
Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  $100  Million: 
AP087679XX 

agency:  Export-lm])orl  Bank  of  the 
United  States. 
action:  Notice. 

SUMMARY:  This  Notice  is  to  inform  the 
public,  in  accordance  with  Section 
3(c)(1())  of  the  Charter  of  the  Export- 
Import  Bank  of  the  United  States  (“Ex- 
hn  Bank”),  that  Ex-Im  Bank  has  received 
an  application  for  final  commitment  for 
a  long-term  loan  or  financial  guarantee 
in  excess  of  .$100  million  (as  calcidated 
in  accordance  with  Section  3(c)(10)  of 
the  Charter).  Comments  received  within 
the  comment  period  sjiecified  below 
will  he  pre.sented  to  the  Ex-hn  Bank 
Board  of  Directors  jirior  to  final  action 
on  this  Tran.saction. 

/fe/mmee;  AP087079XX. 

Pnrposa  and  Use: 

Brief  descri])tion  of  the  ])urpose  of  the 
transaction: 

To  su])port  the  export  of  U..S.- 
manufac:tured  cargo  aircraft  to  Dubai, 
the  United  Arab  Emirates. 

Brief  non-proprietary  description  of 
the  anticipated  u.se  of  the  items  being 
exjiorted: 

To  provide  cargo  services  globally. 


To  the  extent  that  Ex-lm  Bank  is 
reasonably  aware,  the  item(s)  being 
ex]K)rted  may  be  used  to  produce 
exports  or  provide  services  in 
competition  with  the  exportation  of 
goods  or  ])rovision  of  services  hv  a 
United  .States  industry. 

Parties: 

Princi])al  .Sujiplier:  The  Boeing 
Company. 

Obligor:  Dubai  Aerosjiace  Enterpri.se. 

Cuarantor(s):  N/A. 

Description  of  Items  Seine  Exported: 

Boeing  111  aircraft. 

Infornudion  on  Decision:  Information 
on  the  final  decision  for  this  transaction 
will  he  available  in  the  “.Summary 
Minutes  of  Meetings  of  Board  of 
Directors”  on  http://\\’iv\\’. exim.gov/ 
aiiicles.cfm /hoard  %  2()min  ate. 

Confidential  Information:  Please  note 
that  this  notic:e  does  not  include 
confidential  or  i)roprietary  husine.ss 
information;  information  which,  if 
disclosed,  would  violate  the  Trade 
.Secrets  Act;  or  information  which 
would  jeo])ardize  jobs  in  the  United 
.States  by  sujjplying  information  that 
com])etitor.s  could  use  to  compete  with 
companies  in  the  United  .States. 

DATES:  Comments  must  he  received  on 
or  before  March  4,  2013  to  he  assured 
of  consichiration  before  final 
consideration  of  the  transaction  by  the 
Board  of  Directors  of  Ex-lm  Bank. 
ADDRESSES:  (Comments  mav  he 
submitted  through  Regulations.gov  at 
mVW.IIECillLATIONS.GOV.TosuhmW 
a  comment,  enter  E1B-2()1 3-000.')  under 
the  heading  “Enter  Keyword  or  ID”  and 
select  .Search.  Follow  the  instructions 
j)rovided  at  the  .Submit  a  Comment 
screen.  Please  include  vour  name, 
company  name  (if  any)  and  ElB-2013- 
000.')  on  any  attached  document. 

.Sharon  A.  Whitt, 

Records  Clearance  Officer. 

|FK  Doc.  20i:i-024(i3  Filiicl  2-4-13;  8:4.3  am| 
BILLING  CODE  6690-01-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

[Public  Notice:  2013-0108] 

Application  for  Final  Commitment  for  a 
Long-Term  Loan  or  Financial 
Guarantee  in  Excess  of  $100  million: 
AP078791XX 

AGENCY:  Export-Import  Bank  of  the 
United  States. 
action:  Notice. 

SUMMARY:  This  Notice  is  to  inform  the 
public,  in  at:cordance  with  .Section 
3(c)(1())  of  the  Charter  of  the  Exjiort- 
Imj)ort  Bank  of  the  United  .States  (“Ex- 


lm  Bank”),  that  Ex-lm  Bank  has  received 
an  application  for  final  commitment  for 
a  long-term  loan  or  financial  guarantee 
in  excess  of  .$100  million  (as  calculated 
in  accordance  with  Section  3(c)(10)  of 
the  Charter).  Comments  received  within 
the  comment  period  specified  below 
will  he  pre.sented  to  the  Ex-lm  Bank 
Board  of  Directors  prior  to  final  action 
on  this  Transaction. 

Reference:  A P078791 XX 

Purpose  and  Use: 

Brief  description  of  the  purpo.se  of  the 
tran.saction: 

To  sujjport  the  export  of  U.S. 
manufactured  commercial  aircraft  to 
Morocco. 

Brief  non-proprietary  description  of 
the  antieijjated  u.se  of  the  items  being 
exported: 

To  be  used  for  medium-haul 
passenger  air  .service  between  Morocco 
and  destinations  in  Europe,  Africa  and 
the  Middle  Ea.st. 

To  the  extent  that  Ex-lm  Bank  is 
reasonably  aware,  the  item(s)  being 
exported  are  not  exjiected  to  produce 
exports  or  provide  services  in 
com|)etition  with  the  exportation  of 
goods  or  provision  of  serx’ices  hv  a 
United  .States  industrv. 

Parties: 

Principal  .Sujiplier:  The  Boeing 
Com])any 

Obligor:  Com])agnie  Nationale  Royal 
Air  Maroc 

Cuarantor(.s):  N/A 

Description  of  Items  Reing  Exported: 

Boeing  737  aircraft. 

Information  on  Decision:  Information 
on  the  final  decision  for  this  transaction 
will  he  available  in  the  “Summary 
Minutes  of  Meetings  of  Board  of 
Directors”  on  bttp://\\'\y\v.exim.gov/ 
articles.cfm/board%20minute. 

Confidential  Information:  Please  note 
that  this  notice  does  not  include 
confidential  or  proprietarv  business 
information;  information  which,  if 
disclosed,  would  violate  the  Trade 
.Secrets  Act;  or  information  which 
would  jeopardize  jobs  in  the  United 
.States  by  .suj)])lying  information  that 
comjietitors  could  use  to  comj)ete  with 
companies  in  the  United  .States. 

DATES:  Comments  must  he  received  on 
or  before  March  4.  2913  to  he  a.ssnred 
of  consideration  before  final 
consideration  of  the  transaction  by  the 
Board  of  Directors  of  Ex-hn  Bank. 
ADDRESSES:  Comments  may  he 
submitted  through  Regulations.gov  at 
WWW.RECULA TIONS.COV.  To  submit 
a  comment,  enter  ElB-2()13-()908  under 
the  heading  “Enter  Kovword  or  ID”  and 
.select  .Search.  Follow  the  in.structions 
provided  at  the  .Submit  a  Comment 
.screen.  Please  include  vour  name. 


1 


Federal  Register/ Vol.  78,  No.  24 /Tuesday,  February  .5,  201 3 /Notices 


8131 


company  name  (if  any)  and  Flll-2()13- 
()()()8  on  any  attaclied  document. 

Shanin  A.  Wliitt, 

nacords  CltHiranct'  Officer. 

H’R  Ddc.  2(n:{-()24(i(i  I’il(!(l  2-4-i:»;  iiiii| 
BILLING  CODE  6690-01 -P 


FEDERAL  HOUSING  FINANCE 
AGENCY 

[No.  2013-N-01] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Agimcy. 

action:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Agency  (FHFA)  is  announcing  the 
Federal  Home  Loan  IBank  (Bank) 
members  it  has  .selected  for  the  2010 
eighth  round  review  cycle  under  the 
I'HFA's  community  support 
reciuirements  regulation.  This  notice 
also  jire.scrihes  the  deadline  by  which 
Bank  members  selected  for  review  must 
submit  (iommunitv  Sujiport  Statmnents 
to  FHFA. 

DATES:  Bank  members  selected  for  the 
review  cvch;  under  the  FHFA's 
community  support  re(|uirement.s 
regnlation  must  submit  com])leted 
Cionununity  Support  Statements  to 
FHFA  on  or  hefon;  March  22,  2013. 
ADDRESSES:  Bank  members  selected  for 
the  2010  eighth  round  review  cycle 
under  the  FHFA’s  community  sujiport 
reijuirements  regulation  must  submit 
coinjileted  Community  Support 
Statements  to  FHFA  either  by  hard-cojiv 
mail  at  the  Federal  Housing  Finance 


Agency,  Ninth  Floor,  Housing  Mission 
and  Goals  (DHMG),  400  Seventh  Street 
S\V.,  VVa.shington,  DG  20024,  or  by 
electronic  mail  at  hnigconinninity 
siif)por1progr(iin@fhf(i.go\'. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rona  Richardson,  Admini.stralive  Office 
Manager,  Housing  Mission  and  (ioals 
(DHM(i).  Federal  Housing  Finance 
Agency,  by  telejihone  at  202-040-3224, 
hv  electronic  mail  at  Hona.Hichdrdson® 
FHFA.gov,  or  by  hard-copy  mail  at  the 
P’ederal  Housing  I'lnance  Agency,  Ninth 
Floor.  400  Sevimth  Street  SVV., 
Washington,  DG  20024. 

SUPPLEMENTARY  INFORMATION: 

I.  Selection  for  Gommunity  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  recpures 
FHFA  to  promulgate  regulations 
e.stahlishing  standards  of  community 
investment  or  .service  Bank  members 
must  meet  in  order  to  maintain  access 
to  long-term  advances.  See  12  IJ..S.G. 
1430(g)(1).  The  regnlations  ])romulgated 
by  FHFA  mu.st  take  into  account  factors 
such  as  the  Bank  memhia's  jierformance 
under  the  Gomnumitv  Reinvestment  Act 
of  1077  (GRA),  12  H..S.G.  2001  et  .sei/.. 
and  record  of  hmding  to  first-time 
homebuyers.  .See  12  ll.S.fi.  1430(g)(2). 
Fursuant  to  section  10(g)  of  the  Bank 
Act.  FHP'A  has  ])romulgated  a 
community  sujiport  r(K]uirements 
regulation  that  establishes  standards  a 
Bank  member  must  meet  in  order  to 
maintain  access  to  long-term  advances, 
and  review  criteria  FHFA  mu.st  apply  in 
evaluating  a  member’s  communitv 
supi)ort  jierformance.  .See  12  GFR  jiart 
1200.  The  regnlation  includes  standards 
and  criteria  for  the  two  statutory 
factor.s — GRA  performance  and  record  of 


lending  to  first-time  homebuyers.  12 
Gl-R  1200.3.  Only  members  .subject  to 
the  GRA  mu.st  meet  the  (3<A  standard. 

12  Gl’R  1200.3(1)).  All  members, 
including  tho.se  not  subject  to  GRA. 
must  meet  the  first-time  homehuver 
.standard.  1 2  GFR  1 200.3(c). 

Under  the  rule,  FHFA  selects 
approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
community  .snp])ort  review  each 
calendar  (juarler.  12  CiFR  1200.2(a). 

FHFA  will  not  review  an  institution’s 
community  su])port  jierformance  until  it 
has  been  a  Bank  member  for  at  least  one 
year.  Selection  for  review  is  not,  nor 
should  it  he  construed  as.  any 
indication  of  either  the  financial 
condition  or  the  community  sup])ort 
performance  of  the  member. 

Each  Bank  member  selected  for 
review  mu.st  com])lete  a  (Community 
.Support  Statement  and  submit  it  to 
FHFA  by  the  March  22,  2013  deadline 
l)re.scrihed  in  this  notice.  12  GFR 
1200.2(h)(l)(ii)  and  (c).  Gn  or  before 
February  10,  2013,  each  Bank  will  notifv 
the  members  in  its  district  that  have 
been  selected  for  the  2010  eighth  round 
community  sujiport  review  cycle  that 
they  must  complete  and  submit  to 
P’HFA  by  the  deadline  a  (Community 
.Support  .Statement.  12  (3''R 
1200.2(h)(2)(i).  ’I’he  member’s  Bank  will 
l)rovide  a  blank  Gommunity  .Su])])ort 
.Statement  Form  (OMB  No.  2.‘5t)0-000.'j), 
which  also  is  available  on  the  FHFA’s 
Web  site:  hlt})://\v\\’\v.fhf(i.gov/\vohfiIos/ 
2[)24/F\ IFAFonnOGO.pcIf.  Upon  recjnest . 
the  member’s  Bank  also  will  jirovide 
assistance  in  coinjileting  the 
Gommunity  .Su])j)ort  .Statement. 

FflFA  has  selected  the  following 
members  for  the  2010  eighth  round 
community  supjiort  review  cycle: 


Federal  Home  Loan  Bank  of  Boston — District  1 


Western  Connecticut  Federal  Credit  Union  . 

Bethel . 

Connecticut. 

First  Bristol  Federal  Credit  Union . 

Bristol  . 

Connecticut. 

Savings  Bank  of  Danbury  . 

Danbury  . 

Connecticut. 

American  Eagle  Federal  Credit  Union  . 

East  Hartford . 

Connecticut. 

Waterbury  Connecticut  Teachers  Federal  Credit  Union  . 

Middlebury  . 

Connecticut. 

Seasons  Federal  Credit  Union  . 

Middletown  . 

Connecticut. 

Darien  Rowayton  Bank  . 

Rowayton  . 

Connecticut. 

Mutual  Security  Credit  Union  . 

Shelton  . 

Connecticut. 

Stafford  Savings  Bank . 

Stafford  Springs  . 

Connecticut. 

Stamford  Federal  Credit  Union  . 

Stamford  . 

Connecticut. 

Sikorsky  Financial  Credit  Union  . 

Stratford  . 

Connecticut. 

Torrington  Savings  Bank . 

Torrington . 

Connecticut. 

Webster  Bank,  N.A . 

Waterbury  . 

Connecticut. 

Maine  State  Credit  Union  . 

Augusta . 

Maine. 

Biddeford  Savings  Bank . 

Biddeford . 

Maine. 

Atlantic  Regional  Federal  Credit  Union . 

Brunswick . 

Maine. 

Rainbow  Federal  Credit  Union  . 

Lewiston . 

Maine. 

Central  Maine  Federal  Credit  Union  . 

Lewiston . 

Maine. 

TruChoice  Federal  Credit  Union  . 

Portland . 

Maine 

Evergreen  Credit  Union . 

Portland . 

Maine. 

The  Provident  Bank . 

Amesbury . 

Massachu.'ietls 

Brookline  Municipal  Credit  Union  . 

Brookline  . 

Massachusetts. 
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Harvard  University  Employees  Credit  Union  . 

Cambridge  . 

Massachusetts. 

Metropolitan  Credit  Union  . 

Chelsea . 

Massachusetts. 

Pilgrim  Bank  . 

Cohasset . 

Massachusetts. 

Delta-Wye  Federal  Credit  Union  . 

Dorchester  . 

Massachusetts. 

First  Priority  Credit  Union  . 

East  Boston  . 

Massachusetts. 

Everett  Co-Operative  Bank  . 

Everett . 

Massachusetts. 

St.  Anne's  Credit  Union  of  Fall  River  . 

Fall  River . 

Massachusetts. 

I-C  Federal  Credit  Union  . . . 

Fitchburg  . 

Massachusetts. 

Holyoke  Credit  Union  . 

Holyoke  . 

Massachusetts. 

Bank  of  Cape  Cod . 

Hyannis  . 

Massachusetts. 

St.  Mary's  Credit  Union  . 

Marlborough  . 

Massachusetts. 

Members  Plus  Credit  Union  . 

Medford . 

Massachusetts. 

Charles  River  Bank  . 

Medway . 

Massachusetts. 

Merrimac  Savings  Bank  . 

Merrimac  . 

Massachusetts. 

Methuen  Co-Operative  Bank . 

Methuen  . 

Massachusetts. 

Millbury  National  Bank  . 

Millbury . 

Massachusetts. 

Greylock  Federal  Credit  Union . 

Pittsfield  . 

Massachusetts. 

Central  One  Federal  Credit  Union  . 

Shrewsbury  . 

Massachusetts. 

Mass  Bay  Credit  Union  . 

South  Boston  . 

Massachusetts. 

Freedom  Credit  Union  . 

Springfield  . 

Massachusetts. 

Greater  Springfield  Credit  Union  . 

Springfield  . 

Massachusetts. 

Wakefield  Co-Operative  Bank . 

Wakefield  . 

Massachusetts. 

Webster  Five  Cents  Savings  Bank  . 

Webster . 

Massachusetts. 

Patriot  Community  Bank  . , . 

Woburn  . 

Massachusetts. 

Ledyard  National  Bank . 

Hanover  . 

New  Hampshire. 

Northeast  Credit  Union . 

Portsmouth . 

New  Hampshire. 

Optima  Bank  &  Trust  Company  . 

Portsmouth . 

New  Hampshire. 

Woodsville  Guaranty  Savings  Bank  . 

Woodsville . 

New  Hampshire. 

Dexter  Credit  Union . 

Central  Falls . 

Rhode  Island. 

People's  Credit  Union  . 

Middletown  . 

Rhode  Island 

Coastway  Community  Bank  . 

Providence  . 

Rhode  Island 

River  Valley  Credit  Union  . 

Brattleboro  . 

Vermont 

Vermont  State  Employees  Credit  Union  . 

Montpelier  . 

Vermont. 

First  National  Bank  of  Orwell  . 

Orwell . 

Vermont. 

Peoples  Trust  Company  of  St.  Albans . 

St.  Albans  . 

Vermont 

Wells  River  Savings  Bank  . 

Wells  River . 

Vermont. 

Opportunities  Credit  Union  . 

Winooski  . 

Vermont. 

Federal  Home  Loan  Bank  of  New  York — District  2 


Aspire  Federal  Credit  Union . 

Clark . 

New  Jersey. 

1st  Colonial  National  Bank  . 

Collingswood . 

New  Jersey. 

First  State  Bank . 

Cranford  . 

New  Jersey. 

North  Jersey  Community  Bank  . 

Englewood  . 

New  Jersey. 

Credit  Union  of  New  Jersey  . 

Ewing  . 

New  Jersey. 

Bank  of  New  Jersey  . 

Fort  Lee  . 

New  Jersey. 

Indus  American  Bank  . 

Iselin . 

New  Jersey. 

First  Choice  Bank . 

Lawrenceville  . 

New  Jersey. 

Sun  National  Bank  . 

Medford . 

New  Jersey. 

BankAsiana  . 

Palisades  Park . 

New  Jersey. 

Valley  National  Bank  . 

Passaic  . 

New  Jersey. 

The  Bank  of  Princeton  . 

Princeton  . 

New  Jersey. 

Saddle  River  Valley  Bank  . 

Saddle  River  . 

New  Jersey. 

Hilltop  Community  Bank  . 

Summit . 

New  Jersey 

Shore  Community  Bank  . 

Toms  River  . 

New  Jersey. 

Paragon  Federal  Credit  Union  . 

Township  of  Walls  . 

New  Jersey. 

Highlands  State  Bank . 

Vernon  . 

New  Jersey. 

Capital  Bank  of  New  Jersey . 

Vineland  . 

New  Jersey. 

Alma  Bank  . 

Astoria . 

New  York 

Ballston  Spa  National  Bank  . 

Ballston  Spa  . 

Esquire  Bank  . 

Brooklyn  . 

The  Dime  Savings  Bank  of  Williamsburg  . 

Brooklyn  . 

New  York. 

Patriot  Federal  Bank  . 

Canajoharie . 

Teachers  Federal  Credit  Union  . 

Farmingville . 

New  York. 

NewBank  . 

Flushing  . 

United  International  Bank  . 

Flushing  . 

New  York 

Community  National  Bank . 

Great  Neck . 

New  York. 

Empire  National  Bank  . 

Islandia . 

New  York. 

Gold  Coast  Bank  . 

Islandia . 

New  York 

Madison  National  Bank  . 

Merrick  . 

New  York. 

Global  Bank  . 

New  York 

Self  Reliance  New  York  Federal  Credit  Union  . 

New  York  . 

New  York 

Empire  State  Bank  . 

Newburgh . 

New  York 

Flushing  Commercial  Bank  . 

North  Hyde  Park  . 

The  Stissing  National  Bank  of  Pine  Plains  . 

Pine  Plains . 

New  York. 

Advantage  Federal  Credit  Union . 

Rochester . 

New  York. 
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Genesee  Regional  Bank  . 

First  National  Bank  of  Scotia  . 

National  Bank  of  Delaware  County 
Merchants  Commercial  Bank  . 


Rochester .. 

Scotia  . 

Walton  . 

St.  Thomas 


New  York. 
New  York. 
New  York. 
Virgin  Islands. 


Federal  Home  Loan  Bank  of  Pittsburgh — District  3 


Chase  Bank  USA,  National  Association  . 

MidCoast  Community  Bank . 

Community  National  Bank  of  Northwestern  Pennsylvania 

Hometown  Bank  of  Pennsylvania  . 

First  Keystone  Community  Bank . 

Team  Capital  Bank . 

Metro  Bank  . 

Clarion  Federal  Credit  Union  . 

FNB  Bank,  National  Association  . 

Milestone  Bank  . 

Monument  Bank  . 

Marquette  Savings  Bank  . 

Vantage  Point  Bank  . 

First  United  National  Bank  . 

ACNB  Bank  . 

Colonial  American  Bank  . 

First  Commonwealth  Bank  . 

Farmers  &  Merchants  Bank  of  Western  Pennsylvania  .... 

Fulton  Bank,  National  Association  . 

First  National  Bank  of  Lilly  . 

Victory  Bank  . 

First  Priority  Bank . 

Citizens  National  Bank  . 

Northumberland  National  Bank  . 

First  Northern  Bank  and  Trust  Company  . 

Tioga-Franklin  Savings  Bank  . 

Valley  Green  Bank  . 

Allegent  Community  Federal  Credit  Union  . 

TriState  Capital  Bank  . 

Landmark  Community  Bank  . 

Utilities  Employees  Credit  Union . 

CNB  Bank,  Inc . 

Bank  of  Charles  Town . 

Davis  T rust  Company . 

Pendleton  Community  Bank,  Inc . 

Capon  Valley  Bank . 

Cornerstone  Bank.  Inc  . 

Citizens  Bank  of  Weston,  Inc  . 


Newark  . 

Delaware. 

Wilmington  . 

Delaware. 

Albion  . 

Pennsylvania. 

Bedford  . 

Pennsylvania. 

Berwick  . 

Pennsylvania. 

Bethlehem  . 

Pennsylvania. 

Camp  Hill  . 

Pennsylvania. 

Clarion . 

Pennsylvania. 

Danville  . 

Pennsylvania. 

Doylestown  . 

Pennsylvania. 

Doylestown  . 

Pennsylvania. 

Erie . 

Pennsylvania. 

Fort  Washington  . 

Pennsylvania. 

Fryburg . 

Pennsylvania. 

Gettysburg  . 

Pennsylvania. 

Horsham  . 

Pennsylvania. 

Indiana  . 

Pennsylvania. 

Kittanning  . 

Pennsylvania. 

Lancaster  . 

Pennsylvania. 

Lilly . 

Pennsylvania. 

Limerick . 

Pennsylvania. 

Malvern  . 

Pennsylvania. 

Meyersdale  . 

Pennsylvania. 

Northumberland  . 

Pennsylvania. 

Palmerton . 

Pennsylvania. 

Philadelphia  . 

Pennsylvania. 

Philadelphia  . 

Pennsylvania. 

Pittsburgh  . 

Pennsylvania. 

Pittsburgh  . 

Pennsylvania. 

Pittslon  . 

Pennsylvania. 

Wyomissing . 

Pennsylvania. 

Berkeley  Springs . 

West  Virginia. 

Charles  Town . 

West  Virginia. 

Elkins  . 

West  Virginia. 

Franklin  . 

West  Virginia. 

Wardensville  . 

West  Virginia. 

West  Union  . 

West  Virginia. 

Weston  . 

West  Virginia. 

Federal  Home  Loan  Bank  of  Atlanta — District  4 


Vantage  Bank  of  Alabama  . 

Albertville  . 

Alabama. 

NobleBank  &  Trust.  National  Association  . 

Anniston  . 

Alabama. 

The  First  National  Bank  of  Atmore  . 

Atmore  . 

Alabama. 

Keystone  Bank  . 

Auburn  . 

Alabama. 

Trinity  Bank  . 

Dothan  . 

Alabama. 

Merchants  &  Farmers  Bank  of  Greene  County  Alabama  . 

Eutaw  . 

Alabama. 

Progress  Bank  and  Trust  . 

Huntsville  . 

Alabama. 

Southern  Independent  Bank  . 

Opp  . 

Alabama. 

River  Bank  &  Trust  . 

Prattville  . 

Alabama. 

The  Samson  Banking  Company,  Inc  . 

Samson . 

Alabama. 

First  Cahawba  Bank . 

Selma . 

Alabama. 

Bryant  Bank . 

Tuscaloosa . 

Alabama. 

Tuscaloosa  Credit  Union . 

Tuscaloosa . 

Alabama. 

SouthCity  Bank . 

Vestavia  Hill  . 

Alabama. 

Wright  Patman  Congressional  Federal  Credit  Union . 

Washington  . 

District  of  Columbia. 

Legacy  Bank  of  Florida  . 

Boca  Raton  . 

Florida. 

Flagship  Community  Bank  . 

Clearwater . 

Florida. 

Bank  of  Coral  Gables,  LLC  . 

Coral  Gables . 

Florida. 

BBU  Bank  . 

Coral  Gables . 

Florida. 

First  Bank  of  Miami  . 

Coral  Gables . 

Florida. 

Florida  Traditions  Bank  . 

Dade  City  . 

Florida. 

Gateway  Bank  of  Florida . 

Daytona  Beach  . 

GulfSouth  Private  Bank . 

Destin . 

Florida. 

CBC  National  Bank  . 

Fernandina  Beach  . 

Stonegate  Bank . 

Fort  Lauderdale  . 

Florida. 

Campus  USA  Credit  Union  . 

Gainesville  . 

Florida. 

First  Bank  and  Trust  Company  of  Indiantown  . 

Indiantown . 

Florida. 

FirstAtlantic  Bank  . 

Jacksonville . 

Florida. 
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Jax  Federal  Credit  Union  . 

Jax  Metro  Credit  Union  . 

The  Jacksonville  Bank  . 

Community  National  Bank  of  the  South 

Bank  of  Central  Florida  . 

Community  Southern  Bank  . 

USAmeriBank  . 

Heritage  Bank  of  Florida  . 

First  Capital  Bank  . 

Community  Bank  of  the  South  . 

Marquis  Bank  . 

FirstCity  Bank  of  Commerce  . 

First  Avenue  National  Bank  . 

Gateway  Bank  of  Central  Florida  . 

Florida  Bank  of  Commerce  . 

McCoy  Federal  Credit  Union . 

Seaside  National  Bank  &  Trust  . 

The  Citizens  Bank  of  Oviedo  . 

1st  Manatee  Bank  . 

National  Bank  of  Southwest  Florida . 

Calusa  National  Bank . 

Insignia  Bank . 

ProBank  . 

First  East  Side  Savings  Bank  . 

American  Momentum  Bank . 

Central  Bank . 

GTE  Federal  Credit  Union  . 

GulfShore  Bank  . 

Florida  Shores  Bank — Southwest  . 

First  Bank  of  the  Palm  Beaches  . 

Wheeler  County  State  Bank . 

The  Four  County  Bank . 

The  National  Bank  of  Georgia  . 

Atlantic  Capital  Bank  . 

Brookhaven  Bank  . 

Capitol  City  Bank  &  Trust  Company  .... 

Midtown  Bank  &  Trust  Company  . 

Private  Bank  of  Buckhead . 

Savannah  River  Banking  Company  . 

Peoples  Bank  &  Trust  . 

United  National  Bank  . 

Columbus  Community  Bank . 

The  Commercial  Bank . 

Georgia  Heritage  Bank . 

Bank  of  Dawson  . 

Bank  of  Terrell  . 

First  Citizens  Bank  of  Georgia  . 

Metro  City  Bank . 

Signature  Bank  of  Georgia . 

State  Bank  of  Georgia . 

Peach  State  Bank  &  Trust  . 

WestSide  Bank . 

KeyWorth  Bank  . 

Citizens  State  Bank . 

LaGrange  Banking  Company . 

First  Landmark  Bank  . 

Liberty  First  Bank  . 

Touchmark  National  Bank  . 

State  Bank  and  Trust  Company . 

River  City  Bank  . 

Vinings  Bank  . . 

Bank  of  Valdosta  . 

Guardian  Bank  . 

First  Covenant  Bank . 

Monument  Bank  . 

Old  Line  National  Bank  . 

County  First  Bank . 

APL  Federal  Credit  Union  . 

Bank  of  Ocean  City  . 

NRL  Federal  Credit  Union  . 

NASA  Federal  Credit  Union  . 

Forest  Commercial  Bank . 

Bank  of  America,  National  Association 

Carolina  Premier  Bank  . 

NewDominion  Bank . 

Park  Sterling  Bank  . 


Jacksonville . 

Jacksonville . 

Jacksonville . 

Lake  Mary  . 

Lakeland  . 

Lakeland  . 

Largo  . 

Lutz  . 

Marianna  . 

Merritt  Island  . 

North  Miami  Beach 
North  Palm  Beach 

Ocala . 

Ocala . 

Orlando  . 

Orlando  . 

Orlando  . 

Oviedo . 

Parrish . 

Port  Charlotte . 

Punta  Gorda  . 

Sarasota . 

Tallahassee . 

Tamarac . 

Tampa  . 

Tampa  . 

Tampa  . 

Tampa . 

Venice  . 

West  Palm  Beach  , 

Alamo . 

Allentown  . 

Athens . 

Atlanta . 

Atlanta . 

Atlanta . 

Atlanta . 

Atlanta  . 

Augusta . 

Buford  . 

Cairo  . 

Columbus . 

Crawford  . 

Dallas  . 

Dawson  . 

Dawson  . 

Dawsonville . 

Doraville  . 

Dunwoody  . 

Fayetteville . 

Gainesville  . 

Hiram  . 

Johns  Creek . 

Kingsland  . 

LaGrange  . 

Marietta  . 

Monroe . 

Norcross . 

Pinehurst . 

Rome  . 

Smyrna . 

Valdosta  . . 

Valdosta  . 

Woodstock  . 

Bethesda  . 

Bowie  . 

La  Plata . 

Laurel  . 

Ocean  City  . 

Oxon  Hill  . 

Upper  Marlboro  ... 

Asheville . 

Charlotte  . 

Charlotte  . 

Charlotte  . 

Charlotte  . 


Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia. 
Georgia 
Maryland. 
Maryland. 
Maryland. 
Maryland. 
Maryland. 
Maryland. 
Maryland. 

North  Carolina. 
North  Carolina. 
North  Carolina. 
North  Carolina. 
North  Carolina. 


Federal  Register / Vol.  78,  No.  24 /Tuesday,  February  5,  201 3 /Notices 


8135 


New  Century  Bank  . 

KeySource  Commercial  Bank  . 

Square  1  Bank  . 

Patriot  State  Bank  . 

Mountain  1st  Bank  &  Trust  Company  . 

Union  Bank  &  Trust  Company  . 

First-Citizens  Bank  &  Trust  Company . 

Old  Town  Bank . 

VistaBank  . 

Atlantic  Community  Bank  . 

Harbor  National  Bank  . 

South  Carolina  State  Credit  Union . 

BankGreenville  . 

Pinnacle  Bank  of  South  Carolina  . 

South  Atlantic  Bank . 

Carolina  Alliance  Bank  . 

Congaree  State  Bank . 

State  Department  Federal  Credit  Union  . 

ABNB  Federal  Credit  Union  . 

First  Virginia  Community  Bank . 

Virginia  Heritage  Bank  . 

Bronco  Federal  Credit  Union  . 

Capital  One  Bank  (USA),  National  Association 

Colonial  Virginia  Bank  . 

Benchmark  Community  Bank . 

Old  Dominion  National  Bank  . 

Citizens  Community  Bank  . 


Dunn  . 

North  Carolina. 

Durham  . 

North  Carolina. 

Durham  . 

North  Carolina. 

Fuquay-Varina  . 

North  Carolina. 

Hendersonville  . 

North  Carolina. 

Oxford  . 

North  Carolina. 

Raleigh  . 

North  Carolina. 

Waynesville  . 

North  Carolina. 

Aiken  . 

South  Carolina. 

Bluffton  . 

South  Carolina. 

Charleston . 

South  Carolina. 

Columbia  . 

South  Carolina. 

Greenville . 

South  Carolina. 

Greenville . 

South  Carolina. 

Myrtle  Beach . 

South  Carolina. 

Spartanburg  . 

South  Carolina. 

West  Columbia  . 

South  Carolina. 

Alexandria  . 

Virginia. 

Chesapeake  . 

Virginia. 

Fairfax  . 

Virginia. 

Fairfax  . 

Virginia. 

Franklin  . 

Virginia. 

Glen  Allen  . 

Virginia. 

Gloucester . 

Virginia. 

Kenbridge . 

Virginia. 

North  Garden  . 

Virginia. 

South  Hill  . 

Virginia. 

Federal  Home  Loan  Bank  of  Cincinnati — District  5 


Peoples  Bank  and  Trust  Company  of  Clinton  County 

Town  Square  Bank.  Inc . 

Appalachian  Federal  Credit  Union  . 

Farmers  State  Bank  . 

American  Bank  &  Trust  Company,  Inc  . 

Citizens  First  Bank,  Inc  . 

The  First  National  Bank  of  Brooksville . 

Bank  of  Buffalo . 

Bank  of  Caneyville  . 

Hometown  Bank  of  Corbin,  Inc  . 

The  Bank  of  Kentucky . 

Ohio  Valley  Financial  Group,  Inc  . 

The  First  National  Bank  of  Jackson  . 

Bank  of  Lexington  . 

Louisa  Community  Bank  . 

Eclipse  Bank . 

The  Peoples  Bank . 

Security  Bank  &  Trust  Co  . 

Citizens  Bank  of  Northern  Kentucky,  Inc  . 

First  Farmers  Bank  &  Trust  Company  . 

The  Paducah  Bank  and  Trust  Company  . 

Salyersville  National  Bank . 

Peoples  Exchange  Bank  . 

The  Andover  Bank  . 

Sutton  Bank . 

Insight  Bank . 

Heartland  Federal  Credit  Union  . 

The  State  Bank  and  Trust  Company  . 

Cooper  State  Bank  . 

Fremont  Federal  Credit  Union  . 

Benchmark  Bank  . 

The  Ohio  Valley  Bank  . 

First  Financial  Bank,  National  Association . 

LCNB  National  Bank  . 

Buckeye  Community  Bank  . 

The  Lorain  National  Bank  . 

The  Ohio  State  Bank . 

Minster  Bank  . 

The  Mt.  Victory  State  Bank  . 

First  National  Bank  in  New  Bremen . 

The  Farmers  State  Bank . 

Great  Lakes  Credit  Union,  Inc  . 

Portage  Community  Bank  . 

The  Richwood  Banking  Company . 

The  First  National  Bank  of  Sycamore  . 

First  Bank  of  Ohio  . 


Albany  . 

Ashland  . 

Berea  . 

Booneville  . 

Bowling  Green 
Bowling  Green 

Brooksville . 

Buffalo . 

Caneyville  . 

Corbin  . 

Crestview  Hill  . 

Henderson  . 

Jackson  . 

Lexington  . 

Louisa  . 

Louisville  . 

Marion  . 

Maysville  . 

Newport . 

Owenton . 

Paducah  . 

Salyersville  .... 

Stanton . 

Andover  . 

Attica  . 

Columbus . 

Dayton . 

Defiance . 

Dublin . 

Fremont . 

Gahanna  . 

Gallipolis  . 

Hamilton . 

Lebanon  . 

Lorain  . 

Lorain  . 

Marion  . 

Minster  . 

Mount  Victory 
New  Bremen  . 
New  Madison 
Perrysburg  .... 

Ravenna  . 

Richwood  . 

Sycamore . 

Tiffin  . 


Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 
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The  National  Bank  and  Trust  Company  . 

Wilmington  . 

Ohio. 

Community  Bank  &  Trust  . 

Ashland  City . 

Tennessee. 

Citizens  Bank  &  Trust  Co . 

Atwood  . 

Tennessee. 

Southern  Heritage  Bank  . 

Cleveland  . 

Tennessee. 

Southern  Bank  of  Tennessee  . 

Clinton  . 

Tennessee. 

Heritage  Bank  &  Trust . 

Columbia  . 

Tennessee. 

First  Alliance  Bank  . 

Cordova  . 

Tennessee. 

Cumberland  County  Bank  . 

Crossville  . 

Tennessee. 

TriStar  Bank  . 

Dickson  . 

Tennessee. 

Traditions  First  Bank  . 

Erin . 

Tennessee. 

Cornerstone  Community  Bank  . 

Hixson  . 

Tennessee. 

Dupont  Community  Credit  Union  . 

Hixson  . 

Tennessee. 

First  South  Bank . 

Jackson  . 

Tennessee. 

CedarStone  Bank  . 

Lebanon  . 

Tennessee. 

Liberty  State  Bank  . 

Liberty  . 

Tennessee. 

Bank  of  Perry  County  . 

Lobelville  . 

Tennessee. 

Trust  Company  Bank  . 

Mason  . 

Tennessee. 

First  Tennessee  Bank  National  Association  . 

Memphis  . 

Tennessee. 

Paragon  National  Bank  . 

Memphis  . 

Tennessee. 

Tri-State  Bank  of  Memphis  . 

Memphis  . 

Tennessee. 

Pinnacle  National  Bank  . 

Nashville  . 

Tennessee. 

Community  Trust  &  Banking  Company . 

Ooltewah . 

Tennessee. 

SmartBank . 

Pigeon  Forge  . 

Tennessee. 

First  Community  Bank . 

Rogersville  . 

Tennessee. 

The  Citizens  Bank  of  East  Tennessee  . 

Rogersville  . 

Tennessee. 

First  Vision  Bank  of  Tennessee  . 

Tullahoma  . 

Tennessee. 

The  Traders  National  Bank  . 

Tullahoma  . 

Tennessee. 

Wayne  County  Bank  . 

Waynesboro  . 

Tennessee. 

Federal  Home  Loan  Bank  of  Indianapolis — District  6 


Central  National  Bank  &  Trust  Company . 

Indiana  University  Credit  Union  . 

United  Commerce  Bank  . 

Wayne  Bank  and  Trust  Company  . 

Chiphone  Federal  Credit  Union  . 

Inova  . 

The  Citizens  Exchange  Bank  . 

Fire  Fighter’s  City  County  Federal  Credit  Union 

Fort  Financial  Credit  Union  . 

Midwest  American  Federal  Credit  Union  . 

Alliance  Bank . 

The  Friendship  State  Bank  . 

Indiana  Community  Bank  . 

Indiana  Business  Bank . 

Lafayette  Community  Bank  . 

The  Lynnville  National  Bank  . 

State  Bank  of  Medora  . 

First  Trust  Credit  Union  . 

Citizens  State  Bank  of  New  Castle  . 

Notre  Dame  Federal  Credit  Union  . 

1st  Source  Bank  . 

CentreBank . 

Northstar  Bank  . 

Omni  Community  Credit  Union  . 

Nstar  Community  Bank  . 

OSB  Community  Bank  . 

Chelsea  State  Bank  . 

Century  Bank  &  Trust  Company  . 

Davison  State  Bank . 

Community  Alliance  Credit  Union  . 

First  State  Bank . 

Level  One  Bank . 

Bay  Bank  . 

Founders  Bank  &  Trust  . 

West  Michigan  Community  Bank  . 

Miner’s  State  Bank  . . 

EECU  a  Community  Credit  Union . 

First  National  Bank  of  Michigan  . 

Michigan  First  Credit  Union . 

The  Dart  Bank  . 

Huron  Valley  State  Bank . 

Lotus  Bank  . 

Oxford  Bank  . 

The  Bank  of  Northern  Michigan  . 

Public  Service  Credit  Union  . 


Attica  . 

Indiana. 

Bloomington  . 

Indiana. 

Bloomington  . 

Indiana. 

Cambridge  City  . 

Indiana. 

Elkhart . 

Indiana. 

Elkhart  . 

Indiana. 

Fairmount . 

Indiana. 

Fort  Wayne  . 

Indiana. 

Fort  Wayne  . 

Indiana. 

Fort  Wayne  . 

Indiana. 

Francesville . 

Indiana. 

Friendship  . 

Indiana. 

Goshen  . 

Indiana. 

Indianapolis . 

Indiana. 

Lafayette  . 

Indiana. 

Lynnville  . 

Indiana. 

Medora . 

Indiana. 

Michigan  City  . 

Indiana. 

New  Castle  . 

Indiana. 

Notre  Dame  . 

Indiana. 

South  Bend  . 

Indiana. 

Veedersburg  . 

Indiana. 

Bad  Axe  . 

Michigan. 

Battle  Creek  . 

Michigan. 

Bingham  Farms  . 

Michigan. 

Brooklyn  . 

Michigan. 

Chelsea . 

Michigan. 

Coldwater . 

Michigan. 

Davison  . 

Michigan. 

Dearborn  . 

Michigan. 

Decatur  . 

Michigan. 

Farmington  Heights  . 

Michigan. 

Gladstone . 

Michigan. 

Grand  Rapids . 

Michigan. 

Hudsonville  . 

Michigan. 

Iron  River  . 

Michigan. 

Jackson  . 

Michigan. 

Kalamazoo  . 

Michigan. 

Lathrup  Villa  . 

Michigan. 

Mason  . 

Michigan. 

Milford  . 

Michigan. 

Novi  . 

Michigan. 

Oxford  . 

Michigan. 

Petoskey  . 

Michigan. 

Romulus . 

Michigan. 
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Family  First  Credit  Union  . 

Saginaw  . 

Michigan. 

Old  Mission  Bank  . 

Sault  Sainte  Marie  . 

Michigan. 

Community  State  Bank  of  Saint  Charles  . 

St.  Charles  . 

Michigan. 

Firstbank — Saint  Johns  . 

St.  Johns . 

Michigan. 

Sterling-Van  Dyke  Credit  Union  . 

Sterling  Heights  . 

Michigan. 

First  Michigan  Bank . 

Troy . 

Michigan. 

Wayne-Westland  Federal  Credit  Union  . 

Westland  . 

Michigan. 

Federal  Home  Loan  Bank  of  Chicago — District  7 


Old  Second  National  Bank  . 

Aurora  . 

Illinois. 

Tompkins  State  Bank  . 

Avon  . 

Illinois. 

Beardstown  Savings  S.B . 

Beardstown  . 

Illinois. 

Metrobank . 

Berwyn  . 

Illinois. 

Marine  Bank  &  Trust  . 

Carthage  . 

Illinois. 

Buena  Vista  National  Bank  . 

Chester  . 

Illinois. 

Chester  National  Bank  . 

Chester  . 

Illinois. 

Lakeside  Bank . 

Chicago . 

Illinois. 

Pacific  Global  Bank  . 

Chicago . 

Illinois. 

The  Northern  Trust  Company  . 

Chicago . 

Illinois. 

State  Bank  of  Chrisman  . 

Chrisman . 

Illinois. 

The  First  National  Bank  of  Dieterich  . 

Dieterich  . 

Illinois. 

Citizens  Bank  Of  Edinburg . 

Edinburg . 

Illinois. 

The  Bank  of  Edwardsville  . 

Edwardsville . 

Illinois. 

Legence  Bank  . 

Eldorado . 

Illinois. 

First  Bank  &  Trust  . 

Evanston  . 

Illinois. 

The  Fairfield  National  Bank . 

Fairfield  . 

Illinois. 

Farmers  and  Mechanics  Bank  . 

Galesburg  . 

Illinois. 

Glasford  State  Bank  . 

Glasford  . 

Illinois. 

Goodfield  State  Bank  . 

Goodfield . 

Illinois. 

Farmers  National  Bank  of  Griggsville  . 

Griggsville  . 

Illinois. 

PeopleFirst  Bank  . 

Joliet . 

Illinois. 

Clay  County  State  Bank . 

Louisville  . 

Illinois. 

HomeStar  Bank  and  Financial  Service  . 

Manteno  . 

Illinois. 

First  FSB  of  Mascoutah  . 

Mascoutah  . 

Illinois. 

Great  Lakes  Bank,  National  Association  . 

Matteson  . 

Illinois. 

Morion  Community  Bank . 

Morton  . 

Illinois. 

Town  Center  Bank  . 

New  Lenox  . 

Illinois. 

LincolnWay  Community  Bank  . 

New  Lenox  . 

Illinois. 

Republic  Bank  of  Chicago . 

Oak  Brook  . 

Illinois. 

Community  Bank  of  Oak  Park  River  Forest  . 

Oak  Park . 

Illinois. 

TrustBank  . 

OIney . 

Illinois. 

First  Bank  &  Trust,  S.B  . 

Paris . 

Illinois. 

Bank  of  Rantoul . 

Rantoul . 

Illinois. 

The  First  National  Bank  &  Trust  Company  of  Rochelle  . 

Rochelle . 

Illinois. 

Northwest  Bank  of  Rockford  . 

Rockford . 

Illinois. 

Gateway  Community  Bank . 

Roscoe  . 

Illinois. 

Area  Bank . 

Rosiclare  . 

Illinois. 

Schaumburg  Bank  &  Trust  Company,  N.A  . 

Schaumburg . 

Illinois. 

1st  Community  Bank  . 

Sherrard  . 

Illinois. 

National  Bank  of  St.  Anne . 

St.  Anne  . 

Illinois. 

Streator  Home  Building  &  Loan  Association . 

Streator  . 

Illinois. 

The  First  National  Bank  of  Sullivan  . 

Sullivan  . 

Illinois. 

Savanna-Thomson  State  Bank  . 

Thomson  . 

Illinois. 

Tempo  Bank  . 

Trenton . 

Illinois. 

Heritage  Bank  of  Central  Illinois  . 

Trivoli  . 

Illinois. 

Waterman  State  Bank  . 

Waterman  . 

Illinois. 

NorStates  Bank  . 

Waukegan . 

Illinois. 

State  Bank  Of  Illinois . 

West  Chicago  . 

Illinois. 

Golden  Eagle  Community  Bank . 

Woodstock  . 

Illinois. 

AbbyBank  . 

Abbotsford . 

Wisconsin. 

Sterling  Bank  . 

Barron  . 

Wisconsin. 

RidqeStone  Bank  . 

Brookfield  . 

Wisconsin. 

Cambridge  State  Bank  . 

Cambridge  . 

Wisconsin. 

Community  Bank  of  Cameron . 

Cameron  . 

Wisconsin. 

Community  Bank  Of  Central  Wisconsin . 

Colby . 

Wisconsin. 

Community  Bank  CBD  . 

Delavan . 

Wisconsin. 

Charter  Bank  Eau  Claire  . 

Eau  Claire  . 

Wisconsin. 

Royal  Credit  Union  . 

Eau  Claire  . 

Wisconsin. 

Marine  Credit  Union  . 

Fond  Du  Lac . 

Wisconsin. 

Grand  Marsh  State  Bank  . 

Grand  Marsh . 

Wisconsin. 

Farmers  State  Bank  . 

Hillsboro  . 

Wisconsin. 

First  American  Bank,  N.A . 

Hudson  . 

Wisconsin. 

Citizens  State  Bank . 

Hudson  . 

Wisconsin. 

The  Bank  of  Kaukauna  . 

Kaukauna  . 

Wisconsin. 

Bank  First  National . 

Manitowoc . 

Wisconsin. 
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Investors  Community  Bank  . 

Manitowoc  . 

Wisconsin. 

Farmers  &  Merchants  Bank  &  Trust  . 

Marinette  . 

Wisconsin. 

The  Stephenson  National  Bank  &  Trust  . 

Marinette  . 

Wisconsin. 

Mayville  Savings  Bank  . 

Mayville  . 

Wisconsin. 

McFarland  State  Bank . 

McFarland  . 

Wisconsin. 

Lincoln  Community  Bank  . 

Merrill  . 

Wisconsin. 

Brewery  Credit  Union  . 

Milwaukee  . 

Wisconsin. 

Monona  State  Bank . 

Monona  . 

Wisconsin. 

The  First  National  Bank  of  Niagara  . 

Niagara  . 

Wisconsin. 

Oostburg  State  Bank  . 

Oostburg  . 

Wisconsin. 

United  Bank  . 

Osseo . 

Wisconsin. 

Pigeon  Falls  State  Bank . 

Pigeon  Falls  . 

Wisconsin. 

The  Port  Washington  State  Bank  . 

Port  Washington  . 

Wisconsin. 

Peoples  State  Bank . 

Prairie  du  Chien  . 

Wisconsin. 

Bank  of  Prairie  du  Sac  . 

Prairie  du  Sac  . 

Wisconsin. 

Community  Financial  Bank  . 

Prentice . 

Wisconsin. 

Community  First  Bank . 

Rosholt . 

Wisconsin. 

Indianhead  Credit  Union  . 

Spooner  . 

Wisconsin. 

Stratford  State  Bank . 

Stratford  . 

Wisconsin. 

Bank  of  Turtle  Lake  . 

Turtle  Lake . 

Wisconsin. 

Town  and  Country  Bank  . 

Watertown . 

Wisconsin. 

First  National  Bank  . 

Waupaca . 

Wisconsin. 

Peoples  State  Bank . 

Wausau . 

Wisconsin. 

Commerce  State  Bank  . 

West  Bend  . 

Wisconsin. 

Federal  Home  Loan  Bank  of  Des  Moines — District  8 


First  lo\A/a  State  Bank  . 

Albia  . 

Iowa. 

Greater  Iowa  Credit  Union  . 

Ames . 

Iowa. 

Rolling  Hills  Bank  &  Trust  . 

Atlantic  . 

Iowa. 

Audubon  State  Bank  . 

Audubon  . 

Iowa. 

Benton  County  State  Bank . 

Blairstown  . 

Iowa. 

First  State  Bank . 

Britt . 

Iowa. 

Patriot  Bank  . 

Brooklyn  . 

Iowa. 

Farmers  &  Merchants  Bank  &  T rust  . 

Burlington  . 

Iowa. 

Carroll  County  State  Bank  . 

Carroll  . 

Iowa. 

Ohnward  Bank  &  T rust . 

Cascade  . 

Iowa. 

Center  Point  Bank  and  Trust  Company . 

Center  Point . 

Iowa. 

Iowa  State  Bank  . 

Clarksville . 

Iowa. 

Citizens  First  Bank  . 

Clinton  . 

Iowa. 

The  Clinton  National  Bank  . 

Clinton  . 

Iowa. 

First  State  Bank  of  Colfax  . 

Colfax . 

Iowa. 

Frontier  Savings  Bank . 

Council  Bluff . 

Iowa. 

Northwest  Bank  &  Trust  Company  . 

Davenporf  . 

Iowa. 

Defiance  State  Bank  . 

Defiance . 

Iowa. 

Bankers  Trust  Company  . 

Des  Moines . 

Iowa. 

American  Trust  &  Savings  Bank  . 

Dubuque  . 

Iowa. 

Du  Trac  Community  Credit  Union  . 

Dubuque  . 

Iowa. 

First  Security  State  Bank  . 

Evansdale  . 

Iowa. 

Garnavillo  Savings  Bank  . 

Garnavillo . 

Iowa. 

Union  State  Bank  . 

Greenfield  . 

Iowa. 

United  Bank  and  Trust  Company . 

Hampton  . 

Iowa. 

Shelby  County  State  Bank  . 

Harlan  . 

Iowa. 

Iowa  State  Bank  . 

Hull . 

Iowa. 

United  Bank  of  Iowa . 

Ida  Grove  . 

Iowa. 

MidWestOne  Bank  . 

Iowa  City  . 

Iowa. 

University  of  Iowa  Community  Credit  Union  . 

Iowa  City  . 

Iowa. 

Community  Choice  Credit  Union . 

Johnston  . 

Iowa. 

Primebank  . 

Le  Mars . 

Iowa. 

Luana  Savings  Bank  . 

Luana  . 

Iowa. 

Mediapolis  Savings  Bank  . 

Mediapolis . 

Iowa. 

Central  State  Bank  . 

Muscatine . 

Iowa. 

Community  State  Bank  . 

Paton . 

Iowa. 

The  First  National  Bank  of  Primghar  . 

Primghar  . 

Iowa. 

Pioneer  Bank  . 

Sergeant  Bluff  . 

Iowa. 

The  Exchange  State  Bank  . 

Springville  . 

Iowa. 

Central  Bank . 

Storm  Lake  . 

Iowa. 

Farmers  Savings  Bank  &  Trust . 

Traer  . 

Iowa. 

American  Savings  Bank  . 

Tripoli  . 

Iowa. 

Farmers  Trust  &  Savings  Bank  . 

Williamsburg  . 

Iowa. 

Adrian  State  Bank  . 

Adrian . 

Minnesota. 

Security  State  Bank . 

Aitkin  . 

Minnesota. 

Annandale  State  Bank  . 

Annandale . 

Minnesota. 

First  State  Bank  of  Ashby  . 

Ashby  . 

Minnesota. 

First  National  Bank  . 

Bagley  . 

Minnesota. 

The  First  National  Bank  of  Battle  Lake . 

Battle  Lake . 

Minnesota. 
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Sherburne  State  Bank . 

Becker  . 

Minnesota. 

State  Bank  of  Belle  Plaine  . 

Belle  Plaine  . 

Minnesota. 

Security  BankUSA  . 

Bemidji  . 

Minnesota. 

Concorde  Bank . 

Blomkest  . 

Minnesota. 

Bonanza  Valley  State  Bank  . 

Brooten  . 

Minnesota. 

CenBank  . 

Buffalo  Lake . 

Minnesota. 

Western  National  Bank  . 

Cass  Lake . 

Minnesota. 

Root  River  State  Bank  . 

Chatfield . 

Minnesota. 

Hometown  Community  Bank . 

Cyrus . 

Minnesota. 

Crow  River  State  Bank . 

Delano . 

Minnesota. 

Share  Advantage  Credit  Union  . 

Duluth . 

Minnesota. 

The  Bank  of  Elk  River  . 

Elk  River  . 

Minnesota. 

Boundary  Waters  Bank  . 

Ely . 

Minnesota. 

Elysian  Bank . 

Elysian  . 

Minnesota. 

Security  State  Bank  of  Fergus  Falls  . 

Fergus  Falls  . 

Minnesota. 

State  Bank  of  Gibbon  . 

Gibbon  . 

Minnesota. 

Grand  Rapids  State  Bank  . 

Grand  Rapids . 

Minnesota. 

State  Bank  of  Hawley . 

Hawley  . 

Minnesota. 

The  First  National  Bank  of  Herman  . 

Herman  . 

Minnesota. 

Commercial  Bank  of  Minnesota  . 

Heron  Lake  . 

Minnesota. 

Security  State  Bank  of  Hibbing  . 

Hibbing  . 

Minnesota. 

Woodlands  National  Bank  . 

Hinckley  . 

Minnesota. 

Stearns  Bank  Holdingford,  N.A  . 

Holdingford . 

Minnesota. 

Riverland  Bank  . 

Jordan  . 

Minnesota. 

Alliance  Bank . 

Lake  City . 

Minnesota. 

State  Bank  of  Lismore . 

Lismore  . 

Minnesota. 

Farmers  State  Bank  of  Madelia,  Inc  . 

Madelia  . 

Minnesota. 

Building  Trades  Federal  Credit  Union . 

Maple  Grove  . 

Minnesota. 

Pioneer  Bank . 

Mapleton  . 

Minnesota. 

Summit  Community  Bank . 

Maplewood . 

Minnesota. 

Stonebridge  Bank . 

Minneapolis  . 

Minnesota. 

Farmers  &  Merchants  State  Bank  of  New  York  Mills  . 

New  York  Mills . 

Minnesota. 

Novation  Credit  Union  . 

Oakdale . 

Minnesota. 

Platinum  Bank  . 

Oakdale . 

Minnesota. 

First  State  Bank  of  Okabena,  Inc . 

Okabena  . 

Minnesota. 

The  First  State  Bank  of  Red  Wing  . 

Red  Wing  . 

Minnesota. 

Eastwood  Bank  . 

Rochester . 

Minnesota. 

Northview  Bank  . 

Sandstone . 

Minnesota. 

First  State  Bank  of  Sauk  Centre  . 

Sauk  Centre  . 

Minnesota. 

Minnesota  National  Bank  . 

Sauk  Centre . 

Minnesota. 

First  Resource  Bank . 

Savage  . 

Minnesota. 

Stearns  Bank,  National  Association  . 

St.  Cloud  . 

Minnesota. 

The  Lake  Bank  . 

Two  Harbors  . 

Minnesota. 

Stearns  Bank  of  Upsala.  National  Association  . 

Upsala . 

Minnesota. 

The  First  National  Bank  of  Waseca  . 

Waseca . 

Minnesota. 

ForluneBank  . 

Arnold . 

Missouri. 

Mainsfreef  Bank  . 

Ashland  . 

Missouri. 

Adams  Dairy  Bank  . 

Blue  Springs  . 

Missouri. 

Vantage  Credit  Union  . 

Bridgeton . 

Missouri. 

County  Bank . 

Brunswick . 

Missouri. 

Farmers  State  Bank  . 

Cameron  . 

Missouri. 

First  Missouri  State  Bank  of  Cape  County  . 

Cape  Girardeau  . 

Missouri. 

Hometown  Bank,  National  Association  . 

Carthage  . 

Missouri. 

First  State  Bank  and  Trust  Company,  Inc  . 

Caruthersville  . 

Missouri. 

Citizens  Bank  of  Charlesfon . 

Charleston . 

Missouri. 

Citizens  Bank  and  Trust  Company  . 

Chillicothe  . 

Missouri. 

Parkside  Financial  Bank  &  Trust . 

Clayton . 

Missouri. 

First  National  Bank  of  Clinton  . 

Clinton  . 

Missouri. 

Community  Bank  of  El  Dorado  Springs  . 

El  Dorado  Springs  . 

Missouri. 

Cornerstone  Bank  . 

Fargo . 

Missouri. 

Alliance  Credit  Union . 

Fenton  . 

Missouri. 

Triad  Bank  . 

Frontenac . 

Missouri. 

United  Security  Bank . 

Fulton  . 

Missouri. 

First  Bank  of  Missouri  . 

Gladstone . 

Missouri. 

Superior  Bank . 

Hazelwood  . 

Missouri. 

River  Region  Credit  Union  . 

Jefferson  City . 

Missouri. 

Commerce  Bank . 

Kansas  City . 

Missouri. 

Table  Rock  Community  Bank  . 

Kimberling  City . 

Missouri. 

The  Farmers  Bank  of  Lincoln . 

Lincoln . 

Missouri. 

The  Bank  of  Fairport  . 

Maysville  . 

Missouri. 

Community  Bank  &  Trust  . 

Neosho  . 

Missouri. 

Citizens  Bank  . 

New  Haven  . 

Missouri. 

Bank  Star . 

Pacific  . 

Missouri. 

The  Paris  National  Bank  . 

Paris . 

Missouri. 

Bank  Star  of  the  LeadBelt . 

Park  Hills . 

Missouri. 

Phelps  County  Bank . 

Rolla . 

Missouri. 
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Community  Bank  of  Russellville . 

Russellville  . 

Missouri. 

MRV  Banks  . 

Sainte  Genevieve  . 

Missouri. 

Farmers  &  Merchants  Bank  . 

St.  Clair  . 

Missouri. 

Scottrade  Bank . 

St.  Louis . 

Missouri. 

McIntosh  County  Bank  . 

Ashley  . 

North  Dakota. 

First  Security  Bank — West  . 

Beulah  . 

North  Dakota. 

Kirkwood  Bank  and  Trust  Company  . 

Bismarck  . 

North  Dakota. 

Dakota  Western  Bank  . 

Bowman  . 

North  Dakota. 

First  State  Bank . 

Buxton  . 

North  Dakota. 

United  Valley  Bank  . 

Cavalier . 

North  Dakota. 

Western  State  Bank  . 

Devils  Lake  . 

North  Dakota. 

Cornerstone  Bank  . 

Enderlin  . 

North  Dakota. 

SouthPoint  Federal  Credit  Union  . 

Enderlin . 

North  Dakota. 

BlackRidge  Bank  . 

Fargo . 

North  Dakota. 

The  Citizens  State  Bank  of  Finley  . 

Finley  . 

North  Dakota. 

Garrison  State  Bank  and  T rust  . 

Garrison  . 

North  Dakota. 

Harwood  State  Bank  . 

Harwood . 

North  Dakota. 

Union  State  Bank  of  Hazen  . 

Hazen  . 

North  Dakota. 

Kindred  State  Bank  . 

Kindred . 

North  Dakota. 

Commercial  Bank  of  Mott . 

Mott  . 

North  Dakota. 

Farmers  Security  Bank . 

Washburn . 

North  Dakota. 

First  National  Bank  &  Trust  Company  of  Williston  . 

Williston . 

North  Dakota. 

First  State  Bank  of  Wilton  . 

Wilton  . 

North  Dakota. 

Citizens  State  Bank  of  Arlington  . 

Arlington . 

South  Dakota. 

First  State  Bank . 

Armour  . 

South  Dakota. 

Community  Bank  . 

Avon  . 

South  Dakota. 

First  Fidelity  Bank . 

Burke . 

South  Dakota. 

DNB  National  Bank  . 

Clear  Lake  . 

South  Dakota. 

Farmers  State  Bank  . 

Hosmer  . 

South  Dakota. 

Sunrise  Bank  Dakota  . 

Onida  . 

South  Dakota. 

Black  Hills  Community  Bank,  National  Association  . 

Rapid  City  . 

South  Dakota. 

Federal  Home  Loan  Bank  of  Dallas — District  9 


First  Western  Bank . 

Booneville  . 

Arkansas. 

Decatur  State  Bank  . 

Decatur  . 

Arkansas. 

First  State  Bank  of  DeQueen  . 

DeQueen  . 

Arkansas. 

The  Bank  of  Fayetteville  . 

Fayetteville . 

Arkansas. 

Central  Bank . 

Little  Rock  . 

Arkansas. 

Parkway  Bank  . 

Portland . 

Arkansas. 

First  State  Bank . 

Russellville  . 

Arkansas. 

Legacy  National  Bank  . 

Springdale . 

Arkansas. 

The  First  National  Bank  of  Wynne  . 

Wynne  . 

Arkansas. 

Business  First  Bank  . 

Baton  Rouge . 

Louisiana. 

Investar  Bank  . 

Baton  Rouge . 

Louisiana. 

Landmark  Bank  . 

Clinton  . 

Louisiana. 

Gibsland  Bank  &  Trust  Company  . 

Gibsland . 

Louisiana. 

The  Highlands  Bank . 

Jackson  . 

Louisiana. 

Bank  of  Jena  . 

Jena  . 

Louisiana. 

Midsouth  Bank,  National  Association . 

Lafayette  . 

Louisiana. 

South  Lafourche  Bank  &  Trust  Company  . 

La  rose  . 

Louisiana. 

Merchants  &  Farmers  Bank  &  Trust  Company . 

Leesville  . 

Louisiana. 

Resource  Bank . 

Mandeville . 

Louisiana. 

Bank  of  Montgomery  . 

Montgomery  . 

Louisiana. 

Community  First  Bank . 

New  Iberia . 

Louisiana. 

First  NBC  Bank  . 

New  Orleans  . 

Louisiana. 

Community  Bank  . 

Raceland  . 

Louisiana. 

First  American  Bank  &  Trust . 

Vacherie . 

Louisiana. 

Farmers  &  Merchants  Bank  . 

Baldwyn  . 

Mississippi. 

DeSoto  County  Bank . 

Horn  Lake  . 

Mississippi. 

Citizens  Bank  &  Trust  Company . 

Marks  . 

Mississippi. 

Pike  National  Bank  . 

McComb . 

Mississippi. 

Bank  of  Franklin  . 

Meadville . 

Mississippi. 

United  Mississippi  Bank  . 

Natchez . 

Mississippi. 

BancorpSouth  Bank  . 

Tupelo  . 

Mississippi. 

Kirtland  Federal  Union  . 

Albuquerque . 

New  Mexico. 

James  Polk  Stone  Community  Bank  . 

Portales . 

New  Mexico. 

Anahuac  National  Bank . 

Anahuac  . 

Texas. 

Horizon  Bank,  SSB  . 

Austin  . 

Texas. 

First  Bank  Texas,  SSB  . 

Baird . 

Texas. 

The  Blanco  National  Bank  . 

Blanco  . 

Texas. 

Legend  Bank,  National  Association  . 

Bowie  . 

Texas. 

Commercial  National  Bank . 

Brady . 

Texas. 

First  Star  Bank,  SSB  . 

Bremond  . 

Texas. 

First  Bank  . 

Burkburnett  . 

Texas. 

First  State  Bank  &  Trust  Company  . 

Carthage  . 

Texas. 
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Community  National  Bank  &  Trust  of  Texas  .  Corsicana  . 

Stockmens  National  Bank  .  Cotulla  . 

Texas  Exchange  Bank,  SSB . 

Comerica  Bank . 

First  Associations  Bank . 

First  Private  Bank  of  Texas . 

Pavillion  Bank  . 

Signature  Bank . 

State  Bank  of  Texas . 

T  Bank,  National  Association  . 

Amistad  Bank  .  Del  Rio  . 

First  Bank  &  Trust  East  Texas .  Diboll  . 

Pioneer  Bank,  SSB  .  Drippings  Springs 

The  First  National  Bank  of  Eagle  Lake .  Eagle  Lake  . 

NewFirst  National  Bank .  El  Campo  . 

First  National  Bank  of  Emory  .  Emory . 

Enloe  State  Bank  .  Cooper  . 

Pecos  County  State  Bank  .  Fort  Stockton  . 

RiverBend  Bank  .  Fort  Worth . 

Security  State  Bank  &  Trust .  Fredericksburg  .,, 

Collin  Bank  .  Frisco  . 

The  First  State  Bank  of  Gainesville  .  Gainesville  . 

Moody  National  Bank  .  Galveston  . 

First  National  Bank  .  George  West . 

First  National  Bank  of  Giddings  .  Giddings . 

The  First  National  Bank  of  Gilmer  .  Gilmer  . 

Mills  County  State  Bank  .  Goldthwaite  . 

First  State  Bank .  Graham  . 

Grand  Bank  of  Texas  .  Grand  Prairie  ,,,, 

Farmers  State  Bank  .  Groesbeck . 

American  First  National  Bank  .  Houston . 

Icon  Bank  of  Texas,  National  Association  .  Houston . 

Texas  Bay  Area  Credit  Union  .  Houston . 

State  National  Bank  of  Texas  .  Iowa  Park . 

TIB — The  Independent  BankersBank  .  Irving  . 

Westbound  Bank  .  Katy  . 

First  National  Bank  Texas  .  Killeen  . 

Citizens  Bank,  National  Association  .  Knox  City  . 

First  Liberty  National  Bank .  Liberty  . 

Texas  Trust  Credit  Union  .  Mansfield . 


Texas. 
Texas. 
Texas. 
Texas. 

Del  Rio  .  Texas. 

Diboll  .  Texas. 

Drippings  Springs  .  Texas. 

Eagle  Lake  .  Texas. 

El  Campo  .  Texas. 

Emory .  Texas. 

Cooper  .  Texas. 

Fort  Stockton  .  Texas. 

Fort  Worth .  Texas. 

Fredericksburg  .  Texas. 

Frisco  .  Texas. 

Gainesville  .  Texas. 

Galveston  .  Texas. 

George  West .  Texas. 

Giddings .  Texas. 

Gilmer  .  Texas. 

Goldthwaite  .  Texas. 

Graham  .  Texas. 

Grand  Prairie  .  Texas. 

Groesbeck .  Texas. 

Houston .  Texas. 

Houston .  Texas. 

Houston .  Texas. 

Iowa  Park .  Texas. 

Irving  .  Texas. 

Katy  .  Texas. 

Killeen  .  Texas. 

Knox  City  .  Texas. 

Liberty  .  Texas. 

Mansfield .  Texas. 


FirstCapital  Bank  of  Texas,  National  Association  .  Midland  .  Texas. 

Muenster  State  Bank .  Muenster  .  Texas. 

Nixon  State  Bank  .  Nixon  .  Texas. 

First  Basin  Credit  Union  .  Odessa .  Texas. 

The  Ozona  National  Bank  .  Ozona  .  Texas. 

Texas  Citizens  Bank,  National  Association  .  Pasadena .  Texas, 

InTouch  Credit  Union  .  Plano .  Texas. 

Vista  Bank  .  Ralls  .  Texas. 

Vision  Bank — Texas  .  Richardson .  Texas. 

1st  Community  Federal  Credit  Union .  San  Angelo  .  Texas. 

Firstmark  Credit  Union  .  San  Antonio  .  Texas. 

Schertz  Bank  &  Trust  .  Schertz .  Texas. 

West  Texas  State  Bank  .  Snyder .  Texas. 


Texas  Community  Bank,  National  Association  .  Somerset .  Texas. 

The  First  National  Bank  of  Stanton .  Stanton .  Texas. 

Texell  Credit  Union .  Temple  .  Texas. 

Amoco  Federal  Credit  Union .  Texas  City .  Texas. 

The  First  National  Bank  of  Trenton .  Trenton .  Texas. 

Alliance  Bank  Central  Texas  .  Waco .  Texas. 

Central  National  Bank  .  Waco .  Texas. 


Federal  Home  Loan  Bank  of  Topeka — District  10 

Air  Academy  Federal  Credit  Union  . 

Colorado  Springs  . 

Colorado. 

American  National  Bank . 

Denver  . 

Colorado. 

Alpine  Bank — Glenwood  Springs,  CO  . 

Glenwood  Springs  . 

Colorado. 

First  National  Bank  . 

Hugo  . 

Colorado. 

Mancos  Valley  Bank . 

Mancos  . 

Colorado. 

High  Country  Bank  . 

Salida  . 

Colorado. 

Colorado  Community  Bank  . 

Yuma . 

Colorado. 

KansasLand  Bank  . 

Americas  . 

Kansas. 

New  Century  Bank,  National  Association  . 

Belleville . 

Kansas. 

Community  National  Bank  &  Trust . 

Chanute  . 

Kansas. 

ESB  Financial  . 

Emporia . 

Kansas. 

Home  Bank  &  Trust  Company  of  Eureka  . 

Eureka . 

Kansas. 

The  Union  State  Bank . 

Everest . 

Kansas. 
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Armed  Forces  Bank,  National  Association  . 

The  Farmers  State  Bank . 

First  Commerce  Bank  . 

First  Security  Bank  &  Trust  Company  . 

The  Bank  . 

Bank  of  the  Prairie  . 

I  Bank  of  Prairie  Village . 

I  Riley  State  Bank  of  Riley  . 

I  First  State  Bank  &  Trust — Tonganoxie,  KS  .... 

I  Capital  City  Bank — Topeka,  KS  . 

I  CoreFirst  Bank  &  T rust  . 

Fidelity  State  Bank  &  Trust  Company . 

First  National  Bank  of  Washington  . 

Meritrust  Credit  Union  . 

Pony  Express  Community  Bank — Elwood,  KS 

Carson  National  Bank  of  Auburn  . 

Farmers  &  Merchants  State  Bank . 

Nebraska  State  Bank  &  Trust  Company . 

Exchange  Bank  . 

First  State  Bank . 

Bank  of  Nebraska . 

West  Gate  Bank  . 

Home  State  Bank  . 

Bank  of  Mead  . 

First  Nebraska  Educators  Credit  Union  . 

UP  Connection  Federal  Credit  Union  . 

SAC  Federal  Credit  Union  . 

Nebraska  State  Bank  . 

Plattsmouth  State  Bank . 

First  State  Bank . 

Cattle  National  Bank  &  Trust  Co . 

First  Tri-County  Bank  . 

Charter  West  National  Bank  . 

Winside  State  Bank — Winside,  NE  . 

Vision  Bank,  National  Association  . 

Alva  State  Bank  &  Trust  Company  . 

Ameristate  Bank  . 

Bank  of  Beaver  City  . 

Washita  State  Bank . 

Bank  of  Commerce  . 

ACB  Bank . 

Shamrock  Bank,  National  Association  . 

First  State  Bank . 

Bank  of  Commerce  . 

First  National  Bank  . 

American  Exchange  Bank  . 

Bank  7  . 

FAA  Employees  Credit  Union  . 

Weokie  Credit  Union  . 

First  National  Bank  in  Pawhuska  . 

First  National  Bank . 

Firstar  Bank,  N.A . 

First  National  Bank  . 

First  State  Bank . 

Tinker  Federal  Credit  Union  . 

Peoples  Bank  . 

First  National  Bank  &  Trust  Co  . 

Welch  State  Bank — Welch,  OK . 

First  National  Bank  in  Wewoka  . 


Fort  Leavenworth  . 

Holton . 

Marysville  . 

Notion  . 

Oberlin  . 

Olathe  . 

Prairie  Village . 

Riley  . 

Tonganoxie  . 

Topeka  . 

Topeka  . 

Topeka  . 

Washington  . 

Wichita  . 

St.  Joseph . 

Auburn  . 

Bloomfield  . 

Broken  Bow  . 

Gibbon  . 

Gothenburg  . 

La  Vista . 

Lincoln . 

Louisville  . 

Mead  . 

Omaha  . 

Omaha  . 

Omaha  . 

Oshkosh  . 

Plattsmouth  . 

Randolph . 

Seward . 

Swanton  . 

West  Point  . 

Winside  . 

Ada . 

Alva  . 

Atoka . 

Beaver  . 

Burns  Flat  . 

Chelsea . 

Cherokee  . 

Coalgate . 

Commerce  . 

Duncan  . 

Heavener  . 

Henryetta  . 

Oklahoma  City  . 

Oklahoma  City  . 

Oklahoma  City  . 

Pawhuska  . 

Pawnee  . 

Sallisaw . 

Seiling  . 

Tahlequah  . 

Tinker  Air  Force  Base 

Tulsa  . 

Weatherford  . 

Welch  . 

Wewoka  . 


Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Missouri. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 


Federal  Home  Loan  Bank  of  San  Francisco — District  11 


West  Valley  National  Bank . 

Avondale  . 

Arizona. 

Heritage  Bank,  N.A  . 

Phoenix  . 

Arizona. 

Deer  Valley  Credit  Union  . 

Phoenix  . 

Arizona. 

Goldwater  Bank,  N.A . 

Scottsdale  . 

Arizona. 

Pima  Federal  Credit  Union . 

Tucson  . 

Arizona. 

Vantage  West  Credit  Union  . 

Tucson  . 

Arizona. 

Meridian  Bank,  N.A  . 

Wickenburg  . 

Arizona. 

American  Plus  Bank,  N.A . 

Arcadia . 

California. 

Valley  Republic  Bank  . 

Bakersfield  . 

California. 

Kern  Federal  Credit  Union  . 

Bakersfield  . 

California. 

Pacific  Oaks  Federal  Credit  Union . 

Camarillo . 

California. 

First  Choice  Bank . 

Cerritos  . 

California. 

Northern  California  National  Bank  . 

Chico . 

California. 

Vibra  Bank . 

Chula  Vista  . 

California. 
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Century  Housing  Corporation . 

Community  Valley  Bank  . 

Folsom  Lake  Bank  . 

Security  First  Bank  . 

Fresno  First  Bank . 

US  Metro  Bank . 

Pinnacle  Bank  . 

Americas  United  Bank . 

Kings  Federal  Credit  Union  . 

First  Foundation  Bank  . 

Pacific  Enterprise  Bank  . 

Plaza  Bank  . 

California  First  National  Bank  . 

California  Business  Bank  . 

Open  Bank  . 

Pacific  City  Bank  . 

Premier  Business  Bank  . 

The  Private  Bank  of  California  . 

Wedbush  Bank  . 

1st  Enterprise  Bank . 

Commonwealth  Business  Bank  . 

Partners  Bank  of  California  . 

Visterra  Credit  Union  . 

Bank  of  Napa,  N.A  . 

CommerceWest  Bank,  N.A  . 

One  PacificCoast  Bank,  FSB  . 

Avidbank  . 

Heritage  Community  Credit  Union  . 

South  County  Bank,  N.A  . 

Opus  Bank  . 

Bank  of  Rio  Vista  . 

Pacific  Alliance  Bank  . 

Community  1st  Bank  . 

Sacramento  Credit  Union  . 

San  Bernardino  School  Employees  Federal  Credit  Union 

San  Diego  Trust  Bank  . 

BofI  Federal  Bank  . 

North  County  Credit  Union  . 

Presidio  Bank  . 

JPMorgan  Bank  and  Trust  Company,  N.A  . 

Heritage  Bank  of  Commerce . 

United  American  Bank  . 

Tri-Valley  Bank  . 

Orange  County’s  Credit  Union  . 

American  Riviera  Bank . 

The  Bank  of  Santa  Barbara  . 

Lighthouse  Bank . 

Community  First  Credit  Union  . 

Bank  of  Agriculture  and  Commerce  . 

Star  One  Credit  Union . 

KeyPoint  Credit  Union  . 

Tustin  Community  Bank  . 

Universal  City  Studios  Credit  Union . 

Ventura  County  Credit  Union  . 

Suncrest  Bank  . 

Valley  Business  Bank . 

Saigon  National  Bank . 

Yolo  Federal  Credit  Union . 

Sierra  Central  Credit  Union  . 

One  Nevada  Credit  Union  . 

Wells  Fargo  Financial,  National  Bank  . 

Valley  Bank  of  Nevada . 


Culver  City  . 

California. 

El  Centro . 

California. 

Folsom  . 

California. 

Fresno  . 

California. 

Fresno  . 

California. 

Garden  Grove  . 

California. 

Gilroy . 

California. 

Glendale . 

California. 

Hanford  . 

California. 

Irvine  . 

California. 

Irvine  . 

California. 

Irvine  . 

California. 

Irvine  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Los  Angeles  . 

California. 

Mission  Viejo . 

California. 

Moreno  Valley  . 

California. 

Napa  . 

California. 

Newport  Beach  . 

California. 

Oakland . 

California. 

Palo  Alto  . 

California. 

Rancho  Cordova  . 

California. 

Rancho  Santa  Margarita . 

California. 

Redondo  Beach  . 

California. 

Rio  Vista  . 

California. 

Rosemead . 

California. 

Roseville  . 

California. 

Sacramento . 

California. 

San  Bernardino . 

California. 

San  Diego  . 

California. 

San  Diego  . 

California. 

San  Diego  . 

California. 

San  Francisco  . 

California. 

San  Francisco . 

California. 

San  Jose . 

California. 

San  Mateo  . 

California. 

San  Ramon  . 

California. 

Santa  Ana  . 

California. 

Santa  Barbara . 

California. 

Santa  Barbara . 

California. 

Santa  Cruz . 

California. 

Santa  Rosa  . 

California. 

Stockton  . 

California. 

Sunnyvale  . 

California. 

Sunnyvale  . 

California. 

Tustin  . 

California. 

Universal  City . 

California. 

Ventura  . 

California. 

Visalia  . 

California. 

Visalia  . 

California. 

Westminster . 

California. 

Woodland . 

California. 

Yuba  City  . 

California. 

Las  Vegas  . 

Nevada. 

Las  Vegas  . 

Nevada. 

North  Las  Vegas . 

Nevada. 

Federal  Home  Loan  Bank  of  Seattle — District  12 


Alaska  USA  Federal  Credit  Union  . 

Anchorage . 

Alaska. 

Coast360  Federal  Credit  Union  . 

Hagatna  . 

Guam. 

West  Oahu  Community  Federal  Credit  Union  . 

Barbers  Point  . 

Hawaii. 

Pacific  Rim  Bank  . 

Honolulu . 

Hawaii. 

Hawaii  Community  Federal  Credit  Union . 

Kailua-Kona  . 

Hawaii. 

Idaho  Independent  Bank  . 

Coeur  d'alene  . 

Idaho. 

Idaho  First  Bank  . 

McCall  . 

Idaho. 

Belt  Valley  Bank  . 

Belt . 

Montana. 

Bank  of  Bozeman . 

Bozeman  . 

Montana. 

First  Madison  Valley  Bank  . 

Ennis  . 

Montana. 

First  State  Bank  of  Forsyth  . 

Forsyth  . 

Montana. 
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Montana  State  Bank . 

Oregon  Community  Credit  Union  . 

Lewis  &  Clark  Bank . 

Bank  of  America  Oregon,  National  Association . 

Point  West  Credit  Union . 

Willamette  Valley  Bank  . 

St.  Helens  Community  Federal  Credit  Union . 

TLC  Federal  Credit  Union  . 

Pacific  West  Bank  . 

Woodlands  Commercial  Corporation  . 

Morgan  Stanley  Bank,  National  Association  . 

Proficio  Bank  . 

University  First  Federal  Credit  Union  . 

Jordan  Federal  Credit  Union  . 

Foundation  Bank  . 

Business  Bank  of  Skagit  County . 

Coastal  Community  Bank . 

Mountain  Pacific  Bank . 

MountainCrest  Credit  Union  . 

Northwest  Commercial  Bank . 

Twin  City  Bank  . 

Red  Canoe  Credit  Union  . . 

UniBank  . 

Thurston  First  Bank . 

Gesa  Credit  Union . 

First  Sound  Bank . 

School  Employees  Credit  Union  of  Washington  . 

State  Bank  Northwest  . 

Commencement  Bank . 

Baker-Boyer  National  Bank  . 

Jonah  Bank  of  Wyoming  . 

Cheyenne-Laramie  County  Employees  Federal  Credit  Union 

Wyoming  Bank  &  Trust  . 

Summit  National  Bank . 


Plentywood  . 

Montana. 

Eugene  . 

Oregon. 

Oregon  City . 

Oregon. 

Podland . 

Oregon. 

Portland . 

Oregon. 

Salem . 

Oregon. 

St.  Helens  . 

Oregon. 

Tillamook . 

Oregon. 

West  Linn  . 

Oregon. 

Salt  Lake  City  . 

Utah. 

Salt  Lake  City  . 

Utah. 

Salt  Lake  City  . 

Utah. 

Salt  Lake  City  . 

Utah. 

Sandy  . 

Utah. 

Bellevue  . 

Washington. 

Burlington  . 

Washington. 

Everett . 

Washington. 

Everett . 

Washington. 

Everett . 

Washington. 

Lakewood . 

Washington. 

Longview . 

Washington. 

Longview . 

Washington. 

Lynnwood  . 

Washington. 

Olympia . 

Washington. 

Richland  . 

Washington. 

Seattle . 

Washington. 

Seattle . 

Washington. 

Spokane  . 

Washington. 

Tacoma  . 

Washington. 

Walla  Walla . 

Washington. 

Casper  . 

Wyoming. 

Cheyenne  . 

Wyoming. 

Cheyenne  . 

Wyoming. 

Hulett . 

Wyoming. 

II.  Public  Comments 

To  encourage  the  siibiiii.ssion  of 
l)iil)lic  comments  on  the  conununity 
sn])j)ort  performance  of  Bank  members, 
on  or  before  February  19,  201.3,  each 
Bank  will  notify  its  Advi.sory  Council 
and  nonprofit  housing  developers, 
community  gronjjs,  and  other  intere.sted 
|)arties  in  its  district  of  the  members 
selected  for  commnnity  sujjport  review 
in  the  2010  eighth  round  review  cycle. 
12  CFR  1290.2(h](2]{ii).  In  reviewing  a 
member  for  community  snjjjjort 
compliance,  FHFA  will  consider  any 
public  comments  it  has  received 
concerning  the  member.  12  CFR 
1290.2(d).  To  ensure  consideration  by 
FHFA,  comments  concerning  the 
commnnity  sujjport  jjerformance  of 
members  selected  for  the  2010  eighth 
round  nndew  cycle  must  he  delivered  to 
I'llFA,  either  by  hard-copy  mail  at  the 
Federal  Housing  Finance  Agencv,  Ninth 
Floor,  Housing  Mission  and  Goals 
(DHMC),  400  Seventh  Street  S\V., 
Washington,  DC  20024,  or  by  electronic 
mail  to  hingconinninitysupportprogniin 
@fhfci.gov  on  or  hefon?  the  March  22. 
2013  deadline  for  snhmi.ssion  of 
(Community  Su])port  Statements. 


Hated;  )aiuiarv  30.  2013. 

Edward  |.  DeMarco, 

Acting  Director,  Federal  Housing  Finance 
Agencv. 

|I-'K  Ooc.  2(n:i-02417  Filed  2-4-i:t:  8:4.'')  anil 
BILLING  CODE  8070-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Request  for  Additional 
Information 

The  Commission  gives  notice  that  it 
has  formally  retpiested  that  the  parties 
to  tin;  below  listed  agreement  provide 
additional  information  ])ursuant  to  40 
IJ..S.C.  4()3()4{d).  This  action  prevents 
the  agreement  from  becoming  effective 
as  originally  .scheduled.  Interested 
parties  may  file  comments  within  fifteen 
(l.'i)  days  after  ]mblication  of  this  notice 
in  the  Federal  Register. 

AgreenionI  No.:  011223-048. 

Titio:  Transjiacific  .Stabilization 
Agreement. 

Partins:  American  President  bines. 

Ltd.  and  APL  Co.  PTE  Ltd.  (operating  as 
a  single  carrier);  A.P.  Moller-Maer.sk  \l 
,S  trading  as  Maersk  Line:  China 
Shij)ping  Container  Lines  (Hong  Kong) 
Company  Limited  and  (ihina  Shipiiing 
Container  Lines  Coinjiany  Limited 
(oj)erating  as  a  single  carrier);  (iMA 
(TIM,  S.A.:  CCl.SCX)  Container  Lines 
Comjiany  Ltd;  Evergreen  Line  Joint 


.Service  Agreement;  Hanjin  .Shijiping 
Co.,  Ltd.;  Haj)ag-Llovd  AC;  Hyundai 
Merchant  Marine  (k)..  Ltd.;  Kawasaki 
Kisen  Kaisha  Ltd.:  Mediterranean 
.Shipping  Company:  Nippon  Yu.sen 
Kaisha;  Orient  Overseas  Container  Line 
Limited:  Yangming  Marine  Transjiort 
(k)!  ]).:  and  Zim  Integrated  .Shipjiing 
S(!rvices.  Ltd. 

Datod:  |anuary  30.  2013. 

By  Order  of  the  Federal  Maritime 
(kminiission. 

Karen  V.  (fregory. 

Secretary. 

|FR  One.  201:1-0242!)  Filed  2-4-i:i;  8:4,5  am| 
BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  coinjianies  li.sted  in  this  notice 
have  applied  to  the  Board  for  ajiproval. 
pursuant  to  the  Bank  Holding  (kmipanv 
Act  of  19.58  (12  U.S.C.  1841  (d  snq.) 
(BMC  Act),  Regulation  Y  (12  CFR  part 
22.5),  and  all  other  ap])licable  statutes 
and  regulations  to  become  a  hank 
holding  company  and/or  to  accjiiire  the 
assets  or  the  ownershij)  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
hank  holding  comiianv  and  all  of  the 
banks  and  nonbanking  companies 


Federal  Register /  Vol.  78,  No.  24 /Tuesday,  February  .5,  2013 /Notic:es 


8145 


owned  by  the  bank  holding  eoinjiany, 
including  the  coinjianies  li.sted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  nupnred  by  the 
Board,  are  available  for  immediate 
inspection  at  tin;  Federal  R(!serve  Bank 
indicated.  The  applications  will  also  he 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  lnt(!rested 
jMM’sons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BUG  Act  (12  U.S.G.  1842(c)).  If  the 
proposal  also  involves  the  accjuisition  of 
a  nonhanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonhanking  company  comj)lies  with  the 
.standards  in  section  4  of  the  BHG  Act 
(12  IJ.S.fk  1843).  Unle.ss  otherwise 
noted,  nonhanking  activities  will  he 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  receiveil  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
(iovernors  not  later  than  March  1,  2013. 

A.  Federal  Reserve  Bank  of  Ghicago 
((iolette  A.  Fried,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
("hicago.  Illinois  ()0()90-1414: 

1.  Nicolf^l  Ikinkshams.  Inc..  Gnum 
Bay,  Wi.sconsin;  to  merge  with  Mid- 
Wi.sconsin  Financial  Services.  Inc.,  and 
thereby  indirectly  accpiire  Mid- 
Wisconsin  Bank,  both  in  Medford, 
Wisconsin. 

Board  ol  (ioveniors  ol  llie  l''(ui(!ral  Rciservo 
System.  )aiuiarv  31. 2013. 

Margaret  Mi:(3oskey  Shanks, 

Deputy  Secmiary  of  the  Hoard. 

II'K  Doe.  2()i;t-024(i2  Kited  2-1-13:  (1:4.5  am| 
BILLING  CODE  6210-01 -P 


GENERAL  SERVICES 
ADMINISTRATION 

[Notice-MG-2012-04;  Docket  2012-0002] 

Sequence  24  Findings  of  the  EISA 
436(h)  Ad-Hoc  Review  Group  on  Green 
Building  Certification  Systems 

agency:  Office  of  Federal  High- 
Performance  (ireen  Buildings;  Office  of 
Government-wide  Poliev.  General 
Services  Admini.stration. 

ACTION:  Reipie.st  for  information. 

SUMMARY:  (kSA  and  its  Federal  agenev 
jiartners  in  the  ELSA  43(i(h)  Ad-Hoc 
Discussion  Group  are  seeking  public 
injnit  regarding  po.ssihle  ajiproaches 
G.SA  may  take  in  fulfilling  its 
requirement  from  the  Energy 
Independence  and  .Security  Act  (ELSA) 
of  2007  to  provide  a  formal 
recommendation  to  the  Secretary  of 
Energy  that  identifies  a  green  building 
certification  sy.stem(.s)  mo.st  likely  to 


encourage  a  comprehensive  and 
enviromnentally-sound  ajijiroach  to  the 
certification  of  green  Federal  huildings. 
GSA  is  using  the  deliberations  from  the 
ELSA  430(h)  Ad-hoc  Discu.ssion  (iroiip 
as  well  as  verbal  and  written  ])uhlic 
inimt  from  previously  held  listening 
sessions  in  )une  and  July  2012  and  this 
Federal  Regi.sler  Notice  to  inform  its 
final  recommendation  to  the  Secretary 
of  Energy.  'I’he  information  being  asked 
for  in  this  notice  is  not  for  the  jmrpo.se 
of  a  ])ro))o.sed  CLSA  rulemaking  or  a  G.SA 
regulation;  GSA  is  reijuesting  injmt  from 
the  jmhlic  to  better  inform  its 
recommendation  to  the  .Secretary  of 
Energy  on  what  green  huilding 
certification  system(s)  the  Federal 
government  should  use. 

DATES:  Interested  jiarties  should  suhmit 
written  comments  by  one  of  the 
methods  shown  below  on  or  before  80 
days  after  jiuhlication  in  the  Federal 
Register  to  he  considered  in  the 
formation  of  GSA’s  recommendation  to 
the  .Secretary  of  Energy. 

ADDRESSES:  .Suhmit  comments  in 
resjionse  to  Notice-MG-2012-04  hv  anv 
of  the  following  methods: 

•  Regulations.gov:  hWp:// 
w’ww’.rcouldtion.s.aov.  .Suhmit  commimts 
via  the  Federal  eRulemaking  jiortal  by 
searching  for  “Notice-MG-2012-04”. 
.Select  the  link  “Suhmit  a  ('.omment” 
that  corres|)onds  with  “Notice-MG- 
2012-04.”  Follow  the  instructions 
jirovided  at  the  “.Submit  a  Ciomment” 
screen.  Plea.se  include  your  name, 
comjiany  name  (if  any),  and  “Notice- 
M(]-2012-04”  on  your  attached 
document. 

•  Fax:  202-'501-40()7. 

•  Email:  l)ry(ni.st(;v(;rson@f’S(i.gav 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVGB),  ATTN:  Hada  Flowers.  127.'5 
First  .Street  NE.,  7th  Floor.  Washington. 
DG  20417. 

Instructions:  Plijase  suhmit  comments 
only  and  cite  Notice-M(i-2012-04,  in  all 
corresjiomhmce  related  to  this  case. 

Visit  http://\v\\’\v.gs(i.ao\'/gbccrtificoiion 
review  for  more  information. 

FOR  FURTHER  INFORMATION  CONTACT:  G.SA 
.Sustainahility  Program  Advisor:  Bryan 
.Steverson,  202-.'i01-81  l.'i, 
l)iy(in.stevers()n@gsci.gov. 

SUPPLEMENTARY  INFORMATION: 

G.SA  and  its  Federal  agency  jiartners 
in  the  ELSA  438(h)  Ad-hoc  Discussion 
(irouj)  are  seeking  jiuhlic  injmt 
regarding  possible  ajqiroaches  (LSA  may 
take  to  carry  out  its  resjKmsihilities 
under  the  Energy  Indejiendence  and 
Security  Act  of  2007  (ELSA,  Pub.  L.  HO¬ 
MO)  to  evaluate  green  huilding 
certification  systems  and  jirovide  a 
formal  recommendation  to  the  .Sec;retarv 


of  Energy  on  how  green  huilding 
certifications  .systems  and  related 
.standards  can  he  most  effectively  u.sed 
by  the  Federal  government  to  advance 
high  ])erformance  in  buildings. 

.Section  438  of  ELSA  reijuires  the 
Director  of  (LSA’s  Office  of  Federal 
1  ligh-Performance  Green  Buildings  to 
evaluate  green  huilding  certification 
systems  every  five  years  to  identify  a 
system  and  certification  level  that  “will 
he  mo.st  likely  to  encourage  a 
comju'tihensive  and  environmentally 
.sound  ajqiroach  to  the  certification  of 
green  federal  huildings.”  ELSA  reijuires 
the  G.SA  Administrator  to  jirovide  his/ 
her  recommendation  to  the  .Secretary  of 
Energy,  who  then  consults  with  the 
.Secretary  of  Defense  and  the  (LSA 
Administrator,  to  identify  the  system(.s) 
a])j)ro]iriate  for  use  in  the  Federal  sector 
to  certify  green  huildings. 

(LSA  first  evaluated  certification 
systems  in  2008  focusing  on  new 
construction.  Based  on  this  2008  review, 
(LSA  recommended  the  II..S.  (Leen 
Building  (Lnmcir.s  Leadershij)  in  Energy 
and  Environmental  Design  (LEED)  to  the 
.Secretary  of  Energy  for  use  in  the 
Federal  sector.  G.SA  comjiletcid  its  most 
recent  evaluation  of  green  huilding 
certification  sy.stem.s  in  May  2012 
focusing  on  certification  sv.stems  for 
new  construction,  major  renovations, 
and  existing  huildings.  In  this  review, 
three  sy.stems  were  evaluated  in  dejith: 
Green  Building  Initiative’s  Green  Globes 
(2010),  U..S.  Green  Building  Gouncil’s 
Leadershij)  in  Energy  and 
Environmental  Design  (2009),  and  the 
International  Living  Building  Institute’s 
Living  Building  Ghallenge  (2011).  G.SA 
evaluated  the  three  green  huilding 
certification  sy.stems  against  27  new 
construction  and  28  existing  huilding 
.statutory  and  Executive  Grder 
requirements.  The  studv  found  that 
(Jreen  Globes  aligns  with  more  of  the 
f’ederal  reejuirements  for  new 
construction  than  LEED  or  Living 
Building  (Liallenge  while  LEED  aligns 
with  more  of  the  Federal  reejuirements 
for  exi.sting  buildings  than  Green  Globes 
or  Living  Building  (Liallenge. 
Ultimately,  the  2012  rej)ort  found  that 
none  of  the  existing  green  huilding 
certification  sy.stems  as  designed  meets 
all  of  the  Federal  government’s  needs 
for  high  j)erformance  huilding  metrics 
and  conformity  as.sessment,  e.sj)ecially 
when  considering  the  P’ederal  sector’s 
.statutory  reejuirements  in  this  area. 
However,  belter  alignment  between 
Ihuleral  reejuirements  anel  green 
huileling  e:erlifie:atie)n  .sy.steiin  metrie:s 
anel  eloe:umenlation  coulel  re)infore:e  anel 
e;ontinue  the  important  role  that  gre;en 
huileling  e:ertifie:ation  sy.steims  e:urre)ntlv 
j)lay  within  Feeleral  jjortfeilios  anel  in 
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harmonizing  Federal  green  Ijiiilding 
activities  with  the  jirivate  sector.  'I'o 
read  the  fell  .study,  please  visit  http:// 
ivww’.gsci  .gov/ghcf^rt  ificdt  ioniwicw. 

In  recognition  that  there  was  a  higli 
level  ol  interest  in  thisgre(!n  hnilding 
certification  system  review,  both  within 
and  outside  the  Federal  sector,  (ISA 
asked  the  Department  of  Fnergy  and  the 
Department  of  Defense  to  co-chair  an 
Interagency  Ad-Hoc  Discussion  (Iron]) 
to  work  through  a  set  of  related 
questions  and  issues: 

•  lnterrelationshi])s  among  green 
hnilding  certification  systems  and  green 
hnilding  code-com])liant  standards  for 
new  construction; 

•  Federal  high  j)erformance  hnilding 
design,  construction  and  operations 
recjnirements; 

•  Metrics  to  inform  hnilding 
performanc:e  tracking  and  reporting; 

•  How  high  performance  in  hnildings 
can  reduce  the  total  cost  of  ownership; 
and 

•  The  ap])ro])riate  role  of  green 
hnilding  certification  systems  in 
advancing  high  performance  hnildings 
in  the  Federal  sec:tor. 

The  EISA  43(i(h)  Ad-hoc  Discussion 
droop  included  re])resentatives  from 
major  f'ccleral  real  e.state  portfolio 
holders,  including  (ISA,  the  De})artment 
of  Defense,  the  Department  of  Energy, 
the  De])artment  of  Agricidture,  the 
Environmental  l^rotection  Agency,  the 
Department  of  State,  the  De])artment  of 
Health  and  Homan  Services,  the 
De])artment  of  Veterans  Affairs,  and  the 
Dej)artment  of  jirstice.  The  Ad-Hoc 
Discussion  (Irouj)  met  numerous  times 
during  May-July  2012  and  held  two 
public  listening  sessions  to  gather 
comments.  This  information  and  public 
comments  collected  from  this  recpiest 
for  information  will  he  used  by  GSA  to 
develo])  possible  ai)])roaches  that  could 
form  the  basis  of  the  EISA  43()(h) 
recommendation.  A  fidl  summary  of  the 
findings  (and  recommendations)  from 
the  Ad-hoc  Di.scussion  drouj)  is 
available  at  http://\uv\v.gs(i.gov/ 
gbcertificationwview. 

Key  (loncepts 

Based  on  the  deliberations  of  the  EISA 
43()(h)  Ad-Hoc  Discu.ssion  dronp  and 
input  received  from  the  two  public 
listening  sessions,  GSA  is  offering 
several  key  concepts  for  additional 
j)uhlic  comment. 

1.  Green  building  certification 
.systems  maintain  rohu.st  integrated 
frameworks  of  j)erformance  metrics, 
.standards  and  conformity  a.ssurance 
aimed  at  evaluating  building 
performanc;e.  The.se  systems  are  kei)t 
current  with  market  clevelopments, 
including  maintenance  of  profe.ssional 


training  and  accreditation  .systems  for 
designers,  engineers,  auditors  and 
assessors  to  ensure  i)rofes.sionals 
maintain  their  experti.se  in  the  evolving 
market.  The  Ad-hoc  Di.scussion  (Irouj) 
found  that,  j)ro])erly  aligned  with 
government  recjuirements,  use  of  these 
systems  saves  government  resources  by 
eliminating  the  cost  to  Government  of 
develoi)ing  its  own  standards  while 
furthering  the  policy  of  reliance  on  the 
j)rivate  sector  to  supply  Government 
needs  for  goods  and  services.  GSA  .seeks 
public  in])ut  on  this  finding. 

2.  If  pursuing  certification,  an  Agencv 
should  select  the  green  building 
certification  system  that  best  suits  its 
mission  and  j)ortfolio  needs.  However, 
there  are  im])ortant  guidelines  that 
should  he  applied  for  u.se  of  green 
building  certification  .systems  in  the 
Federal  sector: 

a.  At  the  national  level,  guidance 
should  he  develo])ed  that  identifies 
specific  credits/points  that  all  agencies 
sliould  focus  on  when  seeking 
certification.  The.se  points/credits 
should  he  aligned  with  Federal 
requirements  and  considered  as 
“jireretjuisites”  for  Federal  building 
certification.  GSA  is  re(]ue.sting  i)uhlic 
iiq)ut  on  this  strategy  and  on  which 
l)oint.s/credit.s  should  he  considered  as 
“prerecjuisites.” 

1).  For  internal  consistency  and 
efficient  use  of  resources,  agencies 
shonld  he  encouraged  to  u.se  onlv  one 
sy.stem  at  the  agency  or  .service  level. 
Effective  u.se  of  these  systems  recjuires  a 
high  degree  of  familiaritv  with  each 
system  as  well  as  the  system’s 
aj)])lication  to  different  building  and 
types.  Decisions  to  use  multiple  systems 
within  one  agency  .should  he  based  on 
a  finding  that  the  organizational 
structure  .su])port.s  effective  use  of 
training  resources,  and  meets  |)ortfolio 
needs  considering  broad  cla.sses  of 
building  and  u.se  types.  GSA  is 
recjiiesting  public:  input  on  this  .strategy 
and  whether  there  are  other  tools  that 
should  he  u.sed  in  lieu  of  or  in  addition 
to  green  building  certification  sy.stems. 

c.  Federal  exj)erienc;e  with  green 
building  certification  systems  has 
demon.strated  that  the  systems  are 
flexible  enough  to  develop  applications 
to  all  building  types  if  P'ederal  agencies 
have  the  right  direction  about  how  to 
u.se  the  systems,  and  that  this  direction 
should  ap])ly  to  all  buildings,  including 
special  building  types  and  building 
types/uses  rej)re.senting  relativelv  small 
segments  in  the  Federal  j)ort folio.  GSA 
seeks  in])ut  on  this  finding. 

3.  The  Federal  .sector  should  formalize 
a  i)rocess  to  maintain  currency  with  the 
evolution  of  green  building  certification 
sy.stems  and  underlying  standards.  GSA 


requests  public  input  on  the  propo.sed 
])roces.s  below.  Elements  of  the 
recommended  “currency”  ])roces.s 
include: 

a.  The  Federal  .sector  should  maintain 
currency  in  the  u.se  of  any  green 
building  rating  sy.stem  and 
automatically  adopt  the  newest  version 
of  any  standard  or  green  building 
certification  .sy.stem  within  one  year 
after  it  is  finalized,  unless  there  is  an 
overt  decision  not  to  ado})t  the  latest 
version. 

1).  Re|)re.sentative.s  from  major  Federal 
real  property  portfolio  holders  and 
resource  agencies  should  convene  to 
review  any  ui)dated  green  building 
certification  sy.stems  and  changes  to 
standards  critical  to  building 
j)erformance  in  a  process  similar  to  the 
current  EISA  43()(h)  interagency  review. 

c.  (ISA’s  Office  of  Federal  High- 
Performance  Green  Buildings  .should 
track  the  evolution  of  green  building 
certification  systems  and  standards,  and 
work  with  the  De])artment.s  of  Energy 
and  Defense,  and  other  agencies  as 
appro])riate,  to  review  changes  and 
pro])o.se  any  necessary  Federal  res|)on.se. 

4.  Green  building  certification 
.systems  currently  serve  as  a  bridge  both 
in  supj)orting  the  transformation  to 
high-performance  within  the  Federal 
])ortiolio,  and  in  harmonizing  Federal 
green  building  activities  with  the 
private  .sector.  The  f  ederal  government 
should  strategically  engage  with  green 
building  certification  sv.stem  owners  to 
develop  better  alignment  with  Federal 
agency  reciuirements  and  needs  while 
continuing  the  Federal  government’s 
role  in  market  leadershij).  Strategicallv 
engaging  to  develop  better  alignment 
with  Federal  agency  recjidrements  and 
needs  could  include  im])roving 
performance  metrics  and 
methodologies;  addressing  fundamental 
improvements  in  content  such  as  life 
cycle  impacts  and  human  health  and 
productivity  needs;  and  increasing 
government  efficiency  by  reducing 
du])lication  in  documentation  for 
conformity  as.suranc:e.  GSA  retjuests 
j)ul)lic  input  into  what  the  Federal  role 
is  in  evolving  green  building 
certification  sv.stems.  standards,  and 
tools  to  better  addre.ss  Federal  agency 
requirements  and  needs  and  support 
evolution  in  the  market. 

Datiid:  lamiarv  :$().  2()i:?. 

Kevin  Kampschroer 
Fodcral  Diwctnr.  Office  of  Federal  I  Ugh- 
Performance  Green  Buildings.  Office  of 
Governinent-n  ide  Policy.  I  (.S’.  General 
Sendees  Adininistralion. 

II'R  Doc.  2()i;i-()24()K  I’iliul  2-4-i:n  8:4,S  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Establishment  of  the  2015  Dietary 
Guidelines  Advisory  Committee 

AGENCY:  Oftico  of  the  Assistant 
.Secretary  for  liealtli.  Office  of  the 
Secretary.  De|)artinent  of  liealtli  and 
I  Inman  Services. 
action:  Notice. 


Aiilliorily:  Kslalilisiiniont  oft  lie  201.^ 
Dietary  (iuicidines  Advisery  Ca)iiimiU(!(!  is 
aiitliori/.ed  under  42  U.S.d.  217a.  Section  222 
of  the  I’nlilic  Iliiallli  Ser\'ic(!  Act.  as  ainendiHl. 
I  lu!  Coininiltee  will  lici  {^oviniuul  by 
provisions  of  the  I’edtsral  Advisory 
(iominilliH;  Act.  Public  Law  92—403.  as 
ainend(!d  (.3  IJ.S.fi.  App.).  which  siits  forth 
standards  for  the  formation  and  use  of 
advisorv  coininiU(;es. 

SUMMARY:  The  II. S.  Department  of 
Health  and  Human  Services  announces 
estahlishment  of  the  2015  Dietary 
Cnidelines  Advisory  Committee 
(hereafter  referred  to  as  the  Committee 
or  2015  DCAC).  The  2015  DCAC  is  an 
exjiert  advisory  committee  that  has  been 
estahlished  to  a.ssi.st  the  Departmmit  of 
Health  and  Human  Services  (HI IS)  and 
the  ll.S.  Department  of  Agriculture 
(IISDA)  perform  a  single,  time-limited 
task. 

FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer,  2015  DCAC. 
Richard  D.  Olson  and/or  Alternate 
Designated  Federal  Officer.  2015  DCAC: 
Kellie  (O’Connell)  Ca.savale,  Fh.D..  RD; 
Office  of  Disease  Prevention  and  Health 
Promotion,  OASH/DHl  IS;  1101  Wootton 
Parkway,  Suite  LL100  Tower  Building: 
Rockville.  MD  20852;  Telejihone  (240) 
45,3-8280;  Fax:  (240)  45.3-8281.  Lead 
IISDA  Co-Fxecutive  Secretary,  Colette  1. 
Rihane.  M.S..  R.D..  Director.  Nutrition 
Cnidance  and  Analysis  Division.  Center 
for  Nutrition  Policy  and  Promotion;  ll.S. 
D(!j)artment  of  Agriculture:  3101  Park 
Center  Drive.  Room  10.34;  Alexandria, 
VA  22302;  Telephone:  (703)  30.5-7000; 
Fax:  (703)  30.5-3300.  IISDA  Co- 
Fxecntive  .Secndary,  .Shanthy  A. 
Bowman,  Ph.D.;  Nntritioni.st,  Food 
.Surveys  Research  Cronj),  Beltsville 
Human  Nutrition  Research  Center. 
Agrii:nltural  Research  .Service.  II.SDA; 
10300  Baltimore  Avenue.  BARC-West 
Bldg  005.  Room  125;  Beltsville,  MD 
2070.5-2350;  'Feleplione;  301-504-0010. 
.Additional  information  about  the  2015 
DCAC  is  available  on  the  Internet  at 

SUPPLEMENTARY  INFORMATION:  Under 
S(!Ction  301  of  the  National  Nutrition 
Monitoring  and  Related  Research  Act  of 
1000  (7  II.S.C.  534).  the  .SecnOaries  of 
HILS  and  II.SDA  are  required  to  jinhlish 
jointly,  at  hiast  every  five  years,  a  report 


entithul  Dwtaiy  (hiidelinas  for 
Anioricons.  Under  the  referenced 
legislation,  it  is  stipulated  that  HH.S  and 
II.SDA  are  recpiired  to  work  jointly  ane 
collahoratively  to  publish  a  report  that 
(1)  contains  nutritional  and  di(!tarv 
information  and  guidelines  for  the 
general  public;  (2)  is  based  on  the 
])r(!ponderance  of  scientific  and  medical 
knowledgfi  current  at  the  at  the  time  of 
publication;  and  (3)  will  he;  promoted  by 
each  Fculeral  agency  in  carrying  out  any 
Federal  food,  nutrition,  or  health 
jirogram. 

Diotdiy  (iiiidolinos  for  Ainoricans  was 
issiKul  voluntarily  by  HH.S  and  II.SDA  in 
1980,  1085,  and  ioOO.  .Since  enact UKmt 
of  the  authorizing  legislation,  the 
Diotory  Guidolinos  for  Ainoricons  have 
he(!n  ])nt)lished  with  revisions  in  1095, 
2000,  2005,  and  2010.  The  Secretaries  of 
HH.S  and  II.SDA  have  estahlished  and 
utilized  a  Dicitary  Cnidelimis  Advisory 
Committee  to  provide  advice  and  make 
recommendations  regarding  the 
Giddolinos  since  the  1085  edition. 

After  ap])roi)riate  considtation 
between  HH.S  and  the  Ceneral  .Services 
Administration  ((LSA),  it  was 
determined  that  formation  of  the  2015 
DCAC  is  in  the  |ml)lic  interest  in 
connection  with  the  jicMformance  of 
duties  imjjosed  on  the  Deiiartment  by 
law.  and  that  such  duties  can  best  he 
perforiiKul  through  the  advice  and 
counsel  of  a  fechn  al  advisorv  committee. 
The  .Secretary  of  Health  and  Human 
.S(!rvic(!.s  approved  for  the  2015  DCAli  to 
he  e.stahlished  as  a  discnitionary  Fculeral 
advisorv  committee;  the  Committee 
charter  was  ajiproved  by  the  .Secretary 
on  januarv  9,  2013.  To  comply  with  the 
provisions  of  FACA,  the  charter  will  he 
filed  with  the  appropriate  Congressional 
committees  and  the  Library  of  Congress 
fifteen  calendar  days  after  notice  of  this 
action  being  taken  has  been  published 
in  the  Federal  Register. 

Objoctives  and  Scopo  of  Activities. 
The  2015  DCAC  will  provide 
inde])endent,  science-hasiid  advice  and 
recommendations  for  development  of 
the  Dictarv  Guidelines  for  Americans, 
201.'),  which  forms  the  basis  of  Federal 
nutrition  programs,  nutrition  standards, 
and  nutrition  education  for  the  general 
public.  A  variety  of  services  and  tools 
will  b(!  made  available  to  the  Committee 
to  support  development  of 
recommendations  that  jiromote  luialth 
and  reduce  chronic  di.seas(!  risk  for 
Americans.  'I’he  II.SDA  Nutrition 
Fvidence  Library  will  assist  the 
Committee  in  c;onducting  and  creating  a 
transparent  databa.se  of  systematic 
reyiews  reflecting  the  most  current 
research  ayailahle  on  a  wide  range  of 
food  and  nutrition-related  tojiics  to 
inform  its  recommendations. 


3’he  2015  DCAC  is  estahlished  to 
accomplish  a  single,  time-limited  task. 
Th(!  Committee  will  he  terminated  aft(!r 
deliyery  of  its  final  re])ort  to  the 
.Secnitaries  of  HH.S  and  II.SDA  or  two 
years  from  the  date  that  the  Committee 
charter  is  filed,  whicheyer  comes  first. 

Membership  and  Designation,  ’flu; 
Committee  will  consist  of  not  more  than 
17  memhers.  with  the  minimum  numher 
being  13;  one  or  more  members  will  be 
.selected  to  seryc;  as  the  Chair,  Vice 
Chair,  aiid/or  Co-Chairs.  Indiyiduals 
will  he  selected  to  .serve  as  mean  hers  of 
the  Committee  who  are  familiar  with 
current  .scientific  knowledge  in  the  field 
of  human  nutrition  and  chronic  disease. 
Expertise  will  be  sought  in  specific 
spe{;ialty  areas  that  may  include  but  are 
not  limited  to  cardiovascular  di.sea.se; 
type;  2  diabetes;  overweight  and  obesity; 
osteoporosis;  cancer;  pediatrics; 
gerontology;  maternal/gestational 
nutrition;  (;pidemiology;  general 
medicine;  energy  balance,  which 
includes  physical  activity;  nutrient 
hioayailability;  nutrition  biochemistry 
and  physiology;  food  jiroce.ssing 
science,  safety  and  technology;  ])uhlic 
health;  nutrition  education  and  behayior 
change;  and/or  nutrition-related 
systt;matic  review  m(;thodology. 

Members  will  he  invit(;d  to  serve  for 
the  duration  of  the  Committee. 
Individuals  who  are  appoint(;d  to  serve 
as  members  of  the  Committee  will  h(; 
jointly  agreed  upon  by  the  .Secretaries  of 
IIII.S  and  II.SDA.  All  ajjpointed 
m(;mher.s  of  the  2015  DCAC  will  he 
classified  as  sjiecial  goyernment 
em])loyees  (.SCEs). 

Administrative  Management  and 
Support.  The  HH.S  Assistant  .Secretary 
for  Health  and  II.SDA  Under  .Secretaries 
of  the  Food.  Nutrition,  and  Consum(;r 
.Seryices  (FNC.S)  and  Research, 

Education  and  Economics  (REE)  will 
]irovide  guidance  and  oyersight  for  the 
Committee’s  function  and  actiyities. 

Manag(;ment  and  supjiort  seryices  for 
the  2015  DCAC  primarily  will  be 
])rovided  by  Office  of  Di.sease 
Breyention  and  Health  Fromotion 
(ODFHF)  within  the  D(;partment  of 
H(;alth  and  Human  .Seryices.  The 
ODFHF  is  a  program  office  within  Office 
of  the  A.ssistant  .Secretary  for  Health 
(OA.SH),  which  is  a  .staff  diyision  in 
HH.S  Office  of  the  .Secretary. 
Responsibility  for  administratiye 
.seryices  will  he  shared  with  staffs  of  the 
IISDA  FNCS  and  REE.  IISDA 
administratiye  leadershi])  and  Nutrition 
Eyidence  Library  supjiort  will  come 
from  the  Center  for  Nutrition  I’olicy  and 
Fromotion  within  FNC.S.  REE  agenc:ies 
will  proyide  administratiye  and  data 
analysis  support. 
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A  copy  of  the  charter  for  the  2015 
IX'iAC  can  he  ol)tain(!(l  from  the 
designated  contacts.  A  copy  of  the 
charter  al.so  will  h(!  made  available  on 
the  FACIA  database  after  the  document 
is  filed  with  the  apj)ropriate 
(Congressional  committees  and  the 
bihrary  of  (Congress.  The  FA(CA  database 
is  a  shared  management  .system  that  is 
maintained  by  the  (CSA  (Committee 
Management  Secretariat.  The  Web  site 
for  the  FA(CA  dataha.se  is  http:// fido.gov/ 
facodotoboso/. 

Dalcul:  laniiarv  30.  2013. 

Howard  K.  Koh, 

Assistant  Sacratarv  for  Haaltli. 

IKK  Doc.  2013-02502  Kilod  2-4-13;  »:45  ain| 


BILLING  CODE  4150-32-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Office  of  the  Secretary 


Findings  of  Research  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION;  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Re.search  Integrity  (OKI) 
has  taken  final  action  in  the  following 


Hrvan  William  Doraian,  Ph.D.,  (iaso 
Wasiorn  Haserva  University:  Based  on 
the  admission  of  the  Respondent.  ORl 
found  that  Dr.  Bryan  William  Doreian, 
former  jiostdoctoral  fellow.  Dejiartment 
of  Dermatology,  (Case  Western  Reserve 
University  (CCWRIJ),  engaged  in  research 
misconduct  in  re.search  supported  by 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  National  Institutes  of 
Health  (NIH),  grant  T32  HL()7887  and 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS),  NIH. 
grant  ROl  NS0.')2123. 

ORI  found  that  the  Respondent 
engaged  in  research  miscondncit  by 
falsifying  data  that  were  included  in: 

•  lioreian.  B.W.  “Molecular 
Regulation  of  the  Exocytic  Mode  in 
Adrenal  Chromaffin  Cells.”  Submitted 
in  jiartial  fulfillment  of  the  requirements 
for  the  degree  of  Doctor  of  Fhilo.sophv, 
August  2()()n;  hereafter  referred  to  as  the 
“Dissertation.” 

•  Doreian.  B.W.,  Fulop,  T.Ch, 
Meklembiirg,  R.L.,  Smith,  (C.B.  “(Cortical 
F-actin,  the  exocvtic  mode,  and 
neuroi)ei)tide  release  in  mou.se 
chromaffin  cells  is  regulated  by 
myristoylated  alanine-rich  C-kinase 
substrate  and  myosin  II.”  Mol  Biol  Ctdl. 
20(13):3142-.'j4,'2()()n  )ul:  hereafter 
referred  to  as  the  "Mol  Biol  (Jell  pajier.” 

•  Doreian,  B.W..  Rosenjack,  ).,  CCalle, 
F.S..  Hansen.  M.B..  Cathcart,  M.K., 


Silverstein,  R.L.,  McCormick,  T.S.. 
Cooper.  K.D.,  Lu,  K.Q.  “Hyper¬ 
inflammation  and  tissue  destruction 
mediated  by  FFAR-y  activation  of 
macrophages  in  ll.-B  deficiency.” 
Manuscript  prepared  for  suhmission  to 
Nalnre  Medicine:  hereafter  referred  to  as 
the  "Nature  Medicine  manuscript.” 

As  a  result  of  the  Respondent’s 
admi.ssion,  the  Respomlent  will  recpiest 
that  the  following  pa])er  he  retracted; 

Mol  Biol  (Jell.  2()(1.3):.3142-.''i4,  2()()n  lul. 

ORI  finds  that  Respondent  falsified 
numerical  values  in  the  Mol  Biol  (Jell 
])aj)er.  the  submitted  Nature  Medicine 
manuscript,  and  the  Dissertation  by 
altering  the  number  of  .samples  or  the 
experimental  results  to  improve  the 
statistical  results.  Specifically.  ORI  finds 
that  Resjjondent; 

1.  Falsified  the  (inantification  of 
immunofluorescence  for  the  ratio  of 
j)ho.s])horylated  to  unphosphorylated 
MARCKS  ])rotein  in  resjjonse  to 
different  stimnli  in  Figure  2  of  the  Mol 
Biol  (Jell  pa|)er  and  in  Figure  12  of  the 
Di.ssertation  by  falsifying  the  sample 
mnnher  as  n=l.‘j. 

2.  Falsified  the  (inantification  of 
immunofluorescence  for  filamentous 
actin  in  respon.se  to  different  stimuli  in 
Figure  3  of  the  Mol  Biol  (Jell  pajier  and 
in  Figure  13  of  the  Dissertation  by 
falsifying  the  .samjjle  mnnher  as  n=l.'). 

3.  Falsified  the  (|iiantification  for  the 
effect  of  hlebhistatin  on  catecholamine 
release  as  determined  bv  patch  clamp 
analysis  in  Figure  22  of  the  Di.ssertation 
by  stating  that  14  cells  had  been  assaved 
when  only  8  cells  had  been  assayed. 

4.  Falsified  the  Fear.son’s  cro.ss- 
correlation  analvsis  in  Figure  7  of  the 
Mol  Biol  (Jell  pa])er  and  in  Figure  25  of 
the  Di.ssertation.  used  to  calculate  the 
degree  of  sjiatial  correlation  between 
])an-chromogranin  A/B  ((igA/B)  and  the 
endosomal  membrane,  by  .stating  that  20 
or  more  cells  had  been  tested  for  each 
condition  when  only  9-18  cells  had 
been  tested  for  each  condition. 

5.  Falsified  RT-FCR  values  for  iNdS 
and  TNF-alpha  expression  recorded  on 
spread.slieets  and  presented  in  Figures 
5e  and  5f  of  the  Nature  Medicine 
manuscript  showing  the  effect  of  hvpiii- 
inflammatory  macrophage  generation  on 
tissue  destruction,  by  falsifying  the 
numeric  values  to  fit  the  hv])othesis  of 
the  manuscrijit. 

(j.  Falsified  ELISA  graphs  for  the 
concentration  of  TNF-(x  in  the  aAB  11 - 
0  mice  and  their  controls  in  Figure  (ij  of 
the  Nature  Medicine  manuscript 
showing  the  effect  of  rosiglitazone 
treatment  in  the  mice,  by  multiplying 
the  experimental  values  by  100  to  match 
the  magnitude  of  the  values  presented 
in  Figures  21,  (ih,  and  Oi  of  the  Ntdare 
Medicine  manu.scri])t. 


7.  Falsified  the  R'l’-IX^R  re.sults 
jiresented  in  the  Nature  Medicine 
manuscrij)t  for  (piantification  of  iNOS 
and  TNF-(X  RNA  expression  by  claiming 
that  the  results  represent  the  rmean  of 
three  identical  experiments  when  the 
three  experiments  were  normalized 
differently  to  yield  the  desired  result. 
.Specifically,  false  results  were 
])re.sented  for  peritoneal  macrojihages 
treated  in  vivo  with  rosiglitazone  and/ 
or  inhibitors  of  FFARy  signaling  Figures 
Ig.  1  h.  and  1  i,  and  for  iNO.S  RNA 
exjjresssion  in  ILO  '  macrophages 
treated  in  vitro  with  either  .S()U.S3 
antisense  oligonuchiotides  in  Figure  2g 
or  the  .STAT3  decoy  in  Figure  2j. 

Dr.  Doreian  has  entiired  into  a 
Voluntary  Settlement  Agreement  and 
has  voluntarily  agreed  for  a  period  of 
three  (3)  years,  beginning  on  January  15, 
2013: 


(1)  To  have  his  research  supervised; 
Respondent  agreed  that  jjrior  to  the 
suhmi.ssion  of  an  application  for  IJ.,S. 
Public  Health  .Service  (PH.S)  supjjort  for 
a  research  project  on  which  his 
jiarticipation  is  proposed  and  prior  to 
his  ])articij)ation  in  any  capacity  on 
PH.S-supported  re.search.  Respondent 
shall  ensure  that  a  plan  for  supervision 
of  his  duties  is  submitted  to  OR!  for 
apjjroval;  the  siqiervision  ])lan  mu.st  he 
designed  to  ensure  the  scientific 
integrity  of  his  re.search  contribution;  he 
agreed  that  he  shall  not  ])articipate  in 
any  Pll.S-siqiiiorted  research  until  such 
a  sujiervision  plan  is  submitted  to  and 
approved  by  ORI;  Resjxmdent  agreed  to 
maintain  responsibility  for  comjiliance 
with  the  agreed  upon  supervision  plan; 

(2)  That  any  in.stitution  employing 
him  shall  submit,  in  conjunction  with 
each  application  for  PH.S  funds,  or 
rejKirt,  manuscript,  orah.stract  involving 
PH.S-supported  re.search  in  which 
Respondent  is  involved,  a  certification 
to  (IRl  that  the  data  provided  by 
Respondent  are  based  on  actual 
experiments  or  are  otherwise 
legitimately  derived  and  that  the  data, 
procedures,  and  methodology  are 
accurately  reported  in  the  application, 
report,  manuscrijit,  or  abstract; 

(3)  To  exclude  him.self  voluntarily 
from  serving  in  any  advi.sory  ca])acity  to 
PH.S  including,  but  not  limited  to, 
.service  on  any  PH.S  advisory  committee, 
hoard,  and/or  peer  review  committee,  or 
as  a  consultant;  and 


(4)  To  re(iuest  that  the  following  paper 
be  retracted:  Mo!  Biol  (Jell.  2()(13):3142- 
.54,  2009  Jul. 


FOR  FURTHER  INFORMATION  CONTACT: 

Director,  (Office  of  Research  Integrity. 
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1101  VVootton  Farkway,  Suite  7.'i0, 
Rockville,  MD  20852.  (240)  453-8200. 

David  K.  Wright, 

Diraclor.  Officr  dI  lUfsaarcIi  lnl(‘>’i  ily. 

|1'R  I)(k;.  2(li:«-()24a7  I’ilcHl  2-4-i:{:  K;4.'>  ami 
BILLING  CODE  4150-31-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Extension  of  a  Currently  Approved 
Information  Collection;  Comment 
Request 

Proposed  Projects 

77//e;  Cros.s-Site  Evaluation  of 
(liildren’s  Bureau's  Child  Welfare 
Technical  A.ssi.stance  Implementation 
Centers  and  National  Child  Welfare 
Resource  Centers. 

OMB  No.:  0970-0377. 

B(ick<>roiinB  and  Brioj  Description: 

The  Cros.s-Site  Evaluation  of  the  Child 
Welfare  Implementation  Centers  (ICs) 
and  National  Resource  Centers  (NRCs)  is 
sponsored  by  the  Children’s  Bureau. 
Administration  for  Children  and 
Families,  of  the  U.S.  Department  of 
Health  and  Unman  Services  and 
involves  the  conduct  of  a  multi-year 
cro.ss-site  evaluation  that  examines  the 
service  jirovision  t)f  the  ICs'  and  NRCis’ 


and  the  relation  of  their  training  and 
technical  assistance  activities  to 
organizational  and  systems  change  in 
State  and  Tribal  child  welfare  systems. 
Additionally,  the  evaluation  examines 
the  degree  to  which  networking, 
collaboration,  information  sharing, 
adherence  to  common  principles,  and 
common  messaging  occurs  across 
members  of  th.e  (Ihildren’s  Bureau 
Training  and  Technical  Assistance  (T/ 
TA)  Network,  which  is  designed  to 
imjirove  child  welfare  systems  and  to 
supj)ort  States  and  Tribes  in  achieving 
sustainable,  systemic  change  that  results 
in  greater  .safety,  jjermanency,  and  well¬ 
being  for  children,  youth,  and  families. 
The  (diildren’s  Bureau  desires  to  assess 
the  (piality  and  effect ivene.ss  of  the 
technical  assistance  it  supports,  and 
several  of  these  jirograms  and  ])roject.s 
are  required  to  he  evaluated,  including 
tho.se  funded  under  Section  105  of  The 
Child  Abuse  Prevention  and  Treatment 
Act,  as  amended  |42  IJ.S.fk  5100|.  The 
Children’s  Bureau  T/TA  Network  is 
currently  compri.sed  of  ])rovid(!r.s 
funded  entirely  or  partially  hv  the 
Children’s  Bureau  through  grants, 
contracts,  and  interagency  agreements. 

The  cross-site  evaluation  uses  a 
mixed-method,  longitudinal  approach. 
Data  collection  methods  that  already 
have  been  em])loyed  are  a  longitudinal 
tele])hone  survey  of  State  and  Tribal 
child  welfare  directors  (or  their 
designees),  a  weh-hased  survey  of  State 

Annual  Burden  Estimates 


and  Tribal  T/TA  reci])ients,  and 
aggregation  of  outputs  from  a  weh-hased 
technical  a.ssistance  tracking  system 
(OneNet)  that  will  continue  to  he  used 
by  the  ICs  and  NRCs.  A  weh-hased 
survey  also  has  been  administered  to 
members  of  the  T/TA  Network  to  assess 
their  communication,  coordination,  and 
how  they  function  as  part  of  the 
Network.  Data  collected  through  the.se 
instruments  are  being  used  by  the 
(diildren’s  Bureau  to  evaluate  the 
technical  a.ssi.stance  delivered  to  State, 
local.  Tribal,  and  other  ])nt)Iicly 
administered  or  publicly  supj)orted 
child  welfare  agencies  and  family  and 
juvenile  courts.  Extension  of  the  follow- 
u]3  data  collection  instruments  beyond 
the  June  30,  2013  exj)iration  date  is 
necessary  so  that  the  Children’s  Bureau 
can  assess  the  extent  to  which  its  T/TA 
providers  acdiieve  their  key  objectives 
and  determine  the  outcomes  of  the  T/ 
TA  from  the  ])ers]iective  of  States  and 
Tribes,  incor])orating  service  utilization 
data  from  OneNet  into  these  analyses. 

Bespondents:  Re.s])ondents  to  two  of 
the  survey  instruments  will  he  State  and 
Tribal  governments.  Respondents  to  the 
third  survey  will  he  private  institutions, 
including  universities,  not-for-profit 
organizations,  and  ])rivate  comjianies. 
Private  institutions,  including 
universities  and  not-for-])rofit 
organizations  will  he  respondents  to  the 
forms  in  the  OneNet  tracking  system. 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  burden 
hours  per 
response 

Total  annual 
burden  hours 

Agency  Results  Survey  . 

74 

1 

74.00 

T/TA  Activity  Survey  . 

160 

3 

120.00 

Web-Based  Network  Survey  . 

15 

1 

3.75 

OneNet  Form:  General  T/TA  Event . 

17 

11.8 

0.25 

50.00 

OneNet  Form:  T/TA  Request  . 

13 

12.31 

0.40 

64.00 

OneNet  Form:  T/TA  Assessment  and  Work  Plan  . 

13 

6.2 

0.28 

22.568 

OneNet  Form:  T/TA  Activity  . 

12 

160 

0.30 

576.00 

OneNet  Form:  Implementation  Project  Application  . 

5 

1.7 

0.40 

3.4 

OneNet  Form:  Implementation  Project  Assessment  and  Work  Plan  .... 

5 

4.6 

0.28 

6.44 

OneNet  Form:  Implementation  Project  T/TA  Activity  . 

5 

600 

0.30 

900 

OneNet  Form:  Implementation  Project  Monthly  Report  . 

5 

36 

0.17 

30.60 

Estimated  Total  Annual  Burden  Flours:  . 

1850.76 

Overall,  the  estimated  burden  hours 
have  decreased  by  284  hours  from  the 
original  submission  (the  estimated  total 
annual  burden  hours  were  2135.12). 
This  difference  is  exj)lained  in  j)art  due 
to  plans  for  fewer  Ncitwork  member 
organizations  to  comj)lete  suhsetjiient 
surveys.  Additional  data  fields  have 
been  added  to  four  of  the  OneNet  forms 
at  the  riHjiiest  of  respondents,  and  a  few 
(juestions  on  survey  instruments  have 


been  removed  or  revised.  The.se  minor 
changes  did  not  incnia.se  the  total 
animal  burden  hours. 

Additional  Information:  Cojiies  of  the 
proposed  collection  may  he  obtained  hv 
writing  to  the  Administration  for 
Cdiildren  and  Families.  Office  of 
Administration,  Office  of  Information 
Services.  370  L’Enfant  Promenade  SW., 
Washington,  DC  20447,  Attn:  ACF 
Rejiorts  Clearance  Officer.  All  reejnests 


.should  he  identified  by  the  title  of  the 
information  collection.  Email  address: 
infocollcction@acf.hhs.gov. 

OMB  Oonnncnt:  OM\i  is  recpiired  to 
make  a  decision  concerning  the 
collection  information  between  30  and 
00  days  after  jiuhlication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  jiuhlication.  Written 
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coiniiKMits  and  roconunendations  for  the 
l)n)j)os(!d  information  collection  shonld 
1)(!  sent  directly  to  the  following:  Office 
of  Management  and  Budg(!t,  Paperwork 
Rciduction  Project,  Fax;  2()2-3t)5-724.'i, 
Email: 

()inA_SlIBMISSI()N@()MB.E()P.C()\\ 
Attn;  Desk  Officer  for  the 
Administration  for  (Children  and 
Families. 

Kol)i!rt  Sardis, 

Baporls  Chummcc  Officar. 

IKK  Doc:.  2()i:!-()24()r>  Kilod  2-4-i:t:  «:4.')  am| 
BILLING  CODE  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Tiila:  Personal  Responsibility 
Education  Program  (PREP)  Mnlti- 
Component  Evaluation — Data  Collection 
Related  to  the  Performance  Analysis 
Study  and  the  lm])act  and  the  In-depth 
lm])lementation  Study. 

OiV//iNo.;()‘)7()-()3?)8 

Description:  'I’lu!  Office  of  Data 
Analysis,  Research,  and  Evaluation 
(HHS/ACF/ACYF/ODARE)  in  the 
Administration  for  (Children,  Youth  and 
Families  (ACYF)  and  the  Office  of 
Planning,  Research,  and  Evaluation 
(HHS/ACF/OPRE)  in  the  Admini.stration 
for  Children  and  Families  (A(iF) 
propose  a  data  collection  activity  as  part 
of  the  Personal  Resiionsihility  Education 
Program  (PREP)  Multi-Comi)onent 
Evaluation.  The  goals  of  the  PREP 
Multi-("om])onent  Evaluation  are  to 


document  how  PREP  programs  an; 
designed  and  implemented  in  the  field, 
collect  ])erformance  measure  data  for 
PREl^  programs,  and  a.ssess  the 
effectiveness  of  .selected  PREP-fnnded 
programs. 

The  PREP  Multi-Component 
Evaluation  contains  three  components: 
the  "Design  and  Implementation 
Study,”  the  “Performance  Analy.sis 
Study,"  and  the  “lm|jact  and  In-Depth 
Implementation  Study.”  This  notice  is 
specific  to  data  collection  activities  for 
both  the  Performance  Analysis  Study 
and  the  Im|)act  and  ln-De])th 
Implementation  Study. 

The  Performance  Analysis  Study 
component  entails  the  development  of 
])erformance  measures  and  collection 
and  analysis  of  j)erformance  measure 
data  from  PREP  and  Competitive  PREP 
(CPREP)  grantees.  Data  will  he  used  to 
determine  if  PREP  and  (iPREP  grantees 
are  meeting  i)erformance  benchmarks 
related  to  the  program’s  mission  and 
jjriorities. 

The  Impact  and  In-depth  Study 
com])onent  entails  separate  random 
assignment  impact  analy.ses 
accompanied  by  in-de])th 
imj)lementation  analyses  of  four-to-five 
sj)ecific  PREP-fnnded  programs.  The 
Impact  and  In-Depth  Implementation 
Study  will  expand  available  evidence 
on  whether  the  replication  of  evidence- 
t)a.sed  j)rograms,  or  the  snh.stantial 
incorjioration  of  elements  of  these 
programs,  funded  as  part  of  PRliP.  are 
effective  at  delaying  sexual  activity, 
increasing  comkim  or  contraceptive  use 
for  sexually  active  youth,  or  reducing 
pregnancy  among  youth. 

A  de.scription  of  the  activities 
proposed  follows: 

Annual  Burden  Estimates 


P(!rformance  Analysi.s — CPREP 
Performance  Measure  Data  Collection: 
Performance  measurement  data 
collection  instruments  will  be 
administered  to  individuals 
representing  CPREP  grantees,  (iPREP 
program  facilitators,  other  CPREP 
program  staff,  and  CPREP  jirogram 
j)articii)ants. 

Impact  Analysi.s — Follow-up 
Instruments:  Two  follow-up  surveys 
(one  at  approximately  8  months  post¬ 
program  and  one  at  approximately  12- 
24  months  post-program)  will  he 
administered  to  study  i)articipant.s. 
Statistical  analy.ses  will  be  jjerformed 
with  these  data  to  determine  program 
effects. 

Impact  Analysi.s — Administrative 
Data  Collection:  Data  will  also  he 
collected  from  administrative  records 
(e.g.  .school  or  state  agency  data  bases) 
and  used  to  determine  jirogram  effects. 

In-depth  Implementation  Analysi.s — 
Implementation  Instruments:  Site  visits 
will  be  conducted  at  two  to  three  jjoints 
lim  ing  the  program  imj)lementation 
period.  During  the.se  site  visits,  in- 
person  interviews,  focus  groups,  and  a 
wet)  survey  of  program  staff  wilt  he 
conducted.  Data  collected  through  the.se 
activities  will  provide  an  understanding 
of  the  .selected  programs’ 
implementation  and  context  and  will 
allow  for  a  de.scription  of  each  program 
and  the  treatment-control  contrast  to  be 
evaluated  iu  each  site.  Data  will  also 
hel])  in  interpreting  imj)act  findings. 

Bcspondcnts:  Vro^rmn  aj)plicants  (i.e.. 
adolescents);  Data  managers  (e.g.,  at 
schools  or  state  agencies);  Program 
administrators  and  .staff;  Partici])ating 
youth;  and  Community  members. 


Instrument 

Total  number 
of  respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  hours  per 
response 

Estimated  total 
burden  hours 

Estimated  an¬ 
nual  burden 
hours 

Performance  Analysis:  Com 

petitive  PREP  P« 

1 - 

irformance  Meas 

r 

>ure  Data  Colled 

1 - 

lion 

1 

1 - 

Participant  entry  survey  . 

Participant  exit  survey . 

Pertormance  reporting  system  data  form 
Implementation  site  data  collection  . 


Estimated  Annual  Burden— Subtotal  for  Performance 
Measure  Data  Collection . 


60,420 

48,336 

111 

900 


.08333 

.16667 


30 

14 


5,035 

8,056 

3,330 

12,600 


1,678 

2,685 

1,110 

4,200 


9,673 


Impact  Analysis:  Follow-up  Instruments 


First  follow-up  survey  with  program  applicants  . 

Second  follow-up  survey  with  program  applicants  . 

4,800 

2,250 

1 

1 

0.75 

0.75 

3,600 

1,688 

1,200 

563 

Estimated  Annual  Burden — Sub-total  for  Follow-up  In- 

struments . 

1,763 

L 
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Annual  Burden  Estimates — Continued 


Instrument 

Total  number 
of  respondents 

Number  of  re¬ 
sponses  per 
respondent 

Average  bur¬ 
den  hours  per 
response 

Estimated  total 
burden  hours  j 

Estimated  an¬ 
nual  burden 
hours 

Impact  Analysis:  Administrative  Data  Collection 

Administrative  records  . 

Estimated  Annual  Burden — Sub-total  for  Administra¬ 
tive  Data  Collection  Instrument  . 

6 

1 

6 

36 

12 

12 

In-depth  Implementation  Analysis:  Implementation  Instruments 

Focus  group  guide  with  participants . 

Semi-structured  interview  topic  guide  with  program  staff 

and  other  stakeholders . 

Web  survey  of  program  staff  . 

Estimated  Annual  Burden — Sub-total  for  Implementa¬ 
tion  Instruments . 

320 

160 

100 

1 

2 

2 

1.5 

1 

0.5 

480 

320 

100 

160 

107 

33 

300 

TOTAL  Estimated  Annual  Burden  . 

1 1 ,748 

In  (:oin])lian(:e  with  the  re(]uirements 
ot  Section  3.'j()(i(c)(2){A)  of  the 
Paperwork  Reduction  Act  of  1005,  the 
Adinini.stration  for  Children  and 
Families  is  soliciting  ])uhlic  connnent 
on  the  sj)ecific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  Im;  obtained  and 
comments  may  lx;  forwarded  by  writing 
to  th(!  Admini.stratioji  for  Children  and 
Families.  Office  of  Planning.  Re.search 
and  Evaluation,  370  L’Enfant 
Promenade.  .S\V.,  Washington,  IXi 
20447,  Attn:  OPRE  Reports  Clearance 
Officer.  Email  address: 
()PIiEinl'ocoII(H:iion@acf.hhs.^ov.  All 
reijuests  should  he  identified  by  the  title 
of  the  information  collection. 

The  Department  specificallv  recpiests 
comments  on  (a)  whether  the  jiroposed 
collection  of  information  is  neces.sarv 
for  the  proper  j)erformance  of  the 
functions  of  the  agency.  ini:hiding 
whether  the  information  shall  have 
practical  utility:  (h)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
j3ro]K)sed  colhH:tion  of  information;  (c) 
the  (piality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
resj)ondents.  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
(Consideration  will  he  given  to 
comments  and  suggestions  submitted 
within  (it)  days  of  this  ])uhlication. 

Steven  M.  Hanmer, 
lioporls  Clearance.  Of  ficer. 

IKK  Doc.  2()i;»-()22!r>  I'ilcd  2-4-i:c  a:4.'i  iim| 
BILLING  CODE  4184-37-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 

Comment  Request  (30-Day  FRN):  The 
Agricultural  Health  Study:  A 
Prospective  Cohort  Study  of  Cancer 
and  Other  Disease  Among  Men  and 
Women  in  Agriculture  (NCI) 

Suinmaiy:  Under  the  provisions  of 
Section  35()7(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Institutes  of  Health  (NIH),  has  submitted 
to  the  Office  of  Management  and  Pndget 
(()MI3)  a  request  to  review  and  a]3i)rove 
the  information  collection  listed  below. 
This  ])roposed  information  collection 
was  ])reviously  ])ul)lished  in  the  Federal 
Register  on  December  (i,  2012  (Vol.  #77, 
j).  72871)  and  allowed  00  days  for 
jjiihlic  comment.  No  public  comments 
have  been  received.  The  jnirpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  i)nhlic  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
sjjonsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revi.sed,  or  im])lemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  es])ecially  regarding  the 
e.stimated  jiiihlic  burden  and  associated 
respon.se  time,  should  he  directed  to  the 
Attention:  Nil!  Desk  Officer,  Office  of 
Management  and  Budget,  at 
()I}{A_sul)nnssion@onil).e()p.g()v  or  by 
fax  to  292-395-8974.  To  recpiest  more 
information  on  the  proposed  ])roject  or 
to  obtain  a  coj)y  of  the  data  collection 


])lans  and  instruments,  contact  Jane 
Hop]iin,  Sc.D.,  Epidemiology  Branch, 
National  Institute  of  Environmental 
Health  Sciences,  NIH.  Ill  T.W. 
Alexamler  Drive,  PO  Box  12233,  MD 
A3-()5,  Re.search  Triangle  Park.  NC 
27709,  or  call  non-toll-free  number  919- 
541-7922,  or  email  your  recpiest, 
including  your  address  to: 
li()})}}in  1@niehs.nih.gov. 

Uomments  regarding  this  information 
colkiction  are  best  a.ssnred  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Proposed  (ioIleclion:The.  Agricultural 
Health  Study:  A  Prospective  Uohort 
Study  of  Cancer  and  Other  Disease 
Among  Men  and  Women  in  Agriculture, 
0925-0409.  Exjiiration  Date  5/31/2013— 
REVISION — National  Institute  of 
Environmental  Health  Sciences 
(NIEHS).  National  Institutes  of  Health 
(NIH). 

Need  and  Lise  of  Information 
(A)llection:The.  purjiose  of  this 
information  collection  is  to  continue 
and  comjilete  ujidating  the  occujiational 
and  environmental  exposure 
information  as  well  as  medical  hi.story 
information  for  licensed  pesticide 
ap])lic:ator.s  and  their  spouses  enrolled 
in  the  Agricultural  Health  Study.  This 
rejiresents  a  recpiest  to  com])lete  pha.se 
IV  (2013-2015)  of  the  study  and  to 
c;c)ntinue  and  c;om])lete  the  l)uc:c;al  cell 
collec:tion  and  the  Study  of  Biomarkers 
of  Exposures  and  Effc!c:t.s  in  Agriculture 
(BEEA).  The  i)rimary  ohjcic:tivc;.s  of  the 
study  are  to  determine  the  health  effects 
resulting  from  occ;nj)ational  and 
environmental  exi)c)sure.s  in  the 
agricultural  environment.  The  pha.se  IV 
follow  u])  data  will  be  collcx:ted  by 
using  one  of  three  methods  of  the  c;c)hort 
member's  c:hc)o.sing:  Self-administercid 
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computer  assisted  VVel)  survey  (CAVVl); 
self-admiuister(!d  ])a})er-au(l-])eu  (Pa])er/ 
pen);  or  au  interviewer  administered 
computer  assisted  tele])houe  interview 
(CA'I’I).  I’roxy  interviews  for  those 
cohort  memlxM's  nnal)le  to  complete  the 
follow  u])  will  he  completed  by  using 
one  of  the  three  methods  as  well. 
Secondary  objectives  include  evaluating 
biological  markers  that  may  he 
associated  with  agricultural  exposures 
and  risk  of  certain  tyjKJS  of  cancer. 


Que.stionnaire  data  will  he  collected  hv 
using  computer  assisted  tele]3hone 
interview  (CATI)  and  in-per.son 
interview  (CAPI)  systems  for  telephone 
screeners  and  home  visit  interviews, 
respectively.  Some  respondents  will 
also  he  asked  to  participate  in  the 
collection  of  hios])ecimens  including 
blood,  urine,  and  buccal  cidls  (loose 
cells  from  the  respondent’s  month).  The 
findings  will  provide  valuable 
information  concerning  the  ])otential 


link  between  agricidtural  exposures  and 
cancer  and  other  chronic  di.seases 
among  agricultural  Health  Study  cohort 
members,  and  this  information  may  he 
generalizcul  to  the  entire  agricultural 
community. 

OMH  ap])roval  is  requested  for  3 
years.  There  are  no  costs  to  respondents 
other  than  their  time.  The  total 
estimated  annualized  burden  hours  are 
1 0,485. 

Estimated  Annualized  Burden  Hours 


Table  A.  12-1 —Estimates  Annualized  Burden  Hours 


Type  of  respondent 

Form 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Average  time 
per  response 
(in  hours) 

Total  annual 
burden  hour 

Private  and  Commercial  Applicators 

Reminder,  Missing,  and  Damaged 

100 

1 

5/60 

8 

and  Spouses. 

Scripts  for  Buccal  Cell. 

Private  Applicators  . 

BEEA  CATI  Screener . 

480 

1 

20/60 

160 

Private  Applicators  . 

BEEA  Home  Visit  CAPI,  Blood,  & 

160 

1 

30/60 

80 

Urine  x  1 . 

Private  Applicators  . 

BEEA  Schedule  Home  Visit  Script  .. 

20 

3 

5/60 

5 

Private  Applicators  . 

BEEA  Home  Visit  CAPI,  Blood,  & 

20 

3 

30/60 

30 

Urine  x  3. 

Private  Applicators  . 

Paper/pen,  CAWI  or  CATI  . 

13,855 

1 

25/60 

5,773 

Spouses  . 

Paper/pen,  CAWI  or  CATI  . 

10,201 

1 

25/60 

4,250 

Proxy  . 

Paper/pen,  CAWI  or  CATI  . 

635 

1 

15/60 

159 

Total  . 

10,465 

Dated:  Januarv  30.  2013. 

Vivian  llnrovitch-Kidley, 

Nl’.l PvojarA  CAmranci;  Liaison.  MCA.  MIH. 

|I'R  Doe.  2()i:i-()2.'‘)();i  Filed  2-1-13:  ain| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Women’s  Health  Initiative 
Observational  Study 

summary:  In  comjiliance  with  the 
reiinirement  of  Section  35()fi(c)(2)(A)  of 
the  Pajierwork  Reduction  Act  of  1995, 
for  o])])ortunitv  for  public  comment  on 
projiosed  data  collection  projects,  the 


National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (Nil  I)  will  publish 
])eriodic  summaries  of  jiroposed 
projects  to  he  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  apjiroval. 

Proposad  (jolleclion:  TitIn:Thi', 
Women’s  Health  Initiative  (WHI) 
Observational  Study.  Type  of 
Information  (iol  loot  ion  Racpm.st: 
Revision  OMB  #092.5-0414.  Naad  and 
Usa  of  Information  CoIIaction:  This 
study  will  he  u.sed  by  the  NIH  to 
evaluate  risk  factors  for  chronic  disease 
among  older  women  by  develojiing  and 
following  a  large  cohort  of 
jiostmenopansal  women  and  relating 
subsequent  fli.sea.se  develojiment  to 
ha.seline  asse.ssments  of  historical, 
physical,  jisychfisocial,  and  phvsiologic 

Estimate  of  Annual  Hour  Burden 


characteristics.  In  addition,  the 
observational  study  will  complement 
the  clinical  trial  (which  has  received 
clinical  exem])tion)  and  provide 
additional  information  on  the  common 
cau.ses  of  frailty,  disability  and  death  for 
postmenopausal  women,  namelv, 
coronary  heart  disease,  breast  and 
colorectal  cancer,  and  o.steo])orotic 
fractures.  Continuation  of  follow-up  for 
ascertainment  of  medical  historv  nj)date 
forms  will  provitle  essential  data  for 
outcomes  asses.sment  for  this  population 
of  aging  women.  P'raqiwncv  of  Ilasponsa: 
Annually.  Affectad  Pnblic:  Individuals 
or  households  and  health  care 
providers.  Typo  of  Raspondants:  Study 
participants,  next-of-kin,  and 
physician’s  office  staff.  The  annual 
reporting  burden  is  as  follows: 


Type  of  respondent 

Number  of  re¬ 
spondents 

Frequency  of 
response 

Average  time 
per  response 

Annual  hour 
burden 

OS  Participants  . 

41,495 

1 

20/60 

13,929 

Next  of  kin  . 

936 

1 

6/60 

92 

Physician/Office  Staff . 

17 

1 

5/60 

1.4 

Totals  . 

42,448 

14,023 

1  Annual  burden  is  placed  on  health  care  providers  and  respondent  relatives/informants  through  requests  for  information  which  will  help  in  the 
compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events. 
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'I’he  annualized  cost  to  respondents  is 
estimated  at  ,S3()8.218,  assuming 
msj)ond(mts  time  at  the  rate  ot  ,S22  j)er 
hour  and  healthcare  j)rovider  time  at  the 
rate  of  $.13  pin'  hour.  Then;  are  no 
('.a|)itat  (iosts  to  report.  There  are  no 
Operating  or  Maintenance  (iosts  to 
report. 

/fe(/uf?.s/  for  (Mn}nu;nts:  Written 
commcmts  and/or  suggestions  from  the 
])ul)lic  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  propo.sed  collection  of 
information  is  necessary  for  the  proper 
pctrformance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  Ways  to  enhance 
the  (piality.  utility,  amt  clarity  of  the 
information  to  he  collected:  and  (4) 

Ways  to  minimize  the  burden  of  th(! 
collection  of  information  on  tho.se  who 
are  to  resj)ond.  including  the  u.se  of 
aj)propriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniciues  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
nMiuest  mon;  information  on  the 
ju'oposed  project  or  to  obtain  a  copy  ol 
the  data  collection  plans  and 
instruments,  contact  Ms.  .Shari  Eason 
Ludlam.  MPH.  Project  Officer.  NIH. 
NHL131.  8701  Rockledge  Drive.  M.SO 
7913.  Hethesda.  MD  20892-7934,  or  call 
non-toll-free  numher  301-402-2900  or 
lunail  your  recjiiest.  including  vour 
address  to:  Lu(il(inis@nhlhi .nili .fiov. 

emoluments  Due  Date:  Comments 
nigarding  this  information  collection  are 
Im'sI  assured  of  having  their  full  effect  if 
received  within  80-days  of  the  date  of 
this  j)uhlication. 

llaliul:  laniiarv  2.1.  2013. 

Mif:ha<!l  l.aucr. 

Director.  Divisinit  of  (Airdiovasciilor  Sciences. 
S'olioiuil  Heart.  and  Blood  Institnte. 
National  Institntes  of  Health. 

Dahul:  laiuiarv  2B.  2013. 

Lynn  \V.  Susulske, 

(ioverninent  Information  Si)(n:i(dist.  Freedom 
of  Information  and  Privacy  Act  Branch. 
MHLBI.  .\(dional  Institides  of  Health. 

IFR  I)<h:.  201:j-{I2.'>().t  I'ihicl  2-4- Kl:  «;4.1  ain| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Recipient  Epidemiology  and 
Donor  Evaluation  Study-Ill  (REDS-III) 
Request  for  Generic  Clearance 

Siiiuuuuv:  Under  the  provisions  of 
.Section  3507(a)(1)(D)  of  the  Pajierwork 
Reduction  Act  of  1995,  the  National 
Heart,  Lung,  and  Blood  Institute 
(NHLHl),  the  National  Institutes  of 
Health  (NIH)  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
reejuest  for  review  and  approval  the 
information  collection  listed  below. 

This  proposed  information  collection 
was  previously  jmblished  in  the  Federal 
Register  in  Volume  77,  No.  199/ 

Monday,  October  15.  2012,  pages 
82518-82519.  and  allowed  8()-day.s  for 
publii:  comment.  No  comments  have 
lieen  received.  The  puri)o.se  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment.  The  National 
Institutes  of  Health  may  not  conduct  or 
.s|)on.sor,  and  the  respondent  is  not 
recpiired  to  respond  to,  an  information 
collection  that  has  been  extended, 
revi.sed.  or  implemented  on  or  after 
October  1,  19‘)5,  unless  it  displays  a 
currently  valid  OMB  control  numher. 

Proposed  (lollectiou:  I'itle:  Recipimit 
Epidemiology  and  Donor  Evaluation 
.Study-111  (RED.S-111).  Type  of 
luforuudiou  (lollection  Heipiest:  New. 
Need  and  Use  of  lufonuatiou  Collection: 
The  objective  of  the  Recipient 
Ej)idemiology  and  Donor  Evaluation 
Study-Ill  (RED.S-111)  program  is  to 
ensure  safe  and  effective  blood  banking 
and  transfusion  medicine  jnactices 
through  a  com])rehen.sive.  multifaceted 
strategy  involving  basic,  translational, 
and  clinical  research  to  imjjrove  the 
benefits  of  transfusion  while  reducing 
its  risks.  The  conduct  of  epidemiologic, 
survey,  and  laboratory  studies  is  the 
cornerstone  of  RED.S-111  and  its 
priulecessors,  the  RED.S  and  RED.S-11 
programs.  Over  the  jnist  20  years,  the 
National  Heart.  Lung,  and  Blood 
Institnte  (NHLBl)  RED.S  programs  have 
proven  to  be  the  premier  re.searc:h 
programs  in  blood  collection  and 
transfusion  safety  in  the  United  States. 
.Successive  renditions  of  the  RED.S 
programs  have  built  upon  the  inanv 
successes  that  this  re.search  network  has 
realized  over  the  years  while  being 
responsive  to  changing  re.search  and 
clinical  needs,  and  adapting  to  emerging 
j)riorities.  Re.search  findings  have  served 
to  imj)rove  the  screening  of  donors  and 
collected  blood  products,  blood  hanking 
practices,  diagnoses,  and  the  basic 


.science  i)rinciple.s  of  transfusion 
medicine. 

While  significant  jirogress  has  been 
made,  transfusion  therapy — a  very 
commonly  used  therapy  affecting  about 
six  million  recipients  annually  in  the 
U..S. — remains  one  of  the  least 
understood  medical  ])rocedures.  Rl'iD.S- 
11  conducted  studies  of  blood  donor 
health  Init  much  more  needs  to  he 
learned,  including  how  donor  genetic  or 
environmental  factors  may  affect  the 
(]iiality  of  collected  blood  c:omponent.s 
and  inlluence  non-infectious 
transfusion  complications  in  recipients. 
Additionally,  there  is  always  the 
j)otential  that  a  new.  emerging  or  re- 
emerging  infection  may  ])ose  a  threat  to 
the  safety  of  the  U..S.  blood  .snp])ly. 

Much  of  the  sncce.ss  of  the  RED.S 
programs  was  due  to  their  ability  to 
respond  in  a  timely  fashion  to  potential 
blood  .safety  threats  such  as  West  Nile 
Virus  (WNV)  in  201)2  or  Xenotrojiic 
Murine  Leukemia  Virus  Related  Virus 
(XMRV)  in  2009.  Globally,  the  threat  of 
HIV  and  other  blood-borne  infections  to 
blood  safety  remains  real  and  has  to  be 
closely  monitored.  Therefore, 
continuing  collection  of  new  scientific 
evident:e  tlirough  RED.S-111  is  both 
critical  to  public  health  in  the  U..S.  and 
to  countries  .struggling  with  the  HIV 
epidemic  where  blood  safety  and 
availability  are  major  concerns. 
Additionally,  the  re.search  areas 
encompassed  in  RED.S-111  have  been 
and  continue  to  he  hypothesis 
generating,  leading  to  the  development 
of  new  basic  and  translational  research 
projects  with  implic:ations  well  beyond 
the  fields  of  blood  hanking  and 
transfusion  medicine.  RED.S-111  has  akso 
been  charged  with  the  tasks  of 
education  and  training  and  integration 
of  these  com])onents  in  a  transfusion 
medicine  re.search  network. 

With  this  suhini.ssion,  the  RED.S-lII 
.Study  seeks  apj)roval  from  GMB  to 
develop  re.search  .studies  with  data 
collection  activities  using  focus  gronjjs, 
cognitive  interviews,  (piestionnaires 
and/or  (jualitative  interviews  following 
all  recpiired  informed  con.sent 
jmicediires  for  respondents  and  parents/ 
caregivers  as  a])])ro])riate.  With  this 
generic  clearance,  study  investigators 
will  he  able  to  u.se  the  OMB-ai^proved 
data  collection  methods  where 
apju'opriate  to  jilan  and  im])lement  time 
sensitive  studies.  .Such  studies  that  fall 
within  the  overall  .sco])e  of  this 
submission  will  be  .sul)jected  to 
ex])edited  review  and  apj)roval  by  OMB 
before  their  implementation. 
Additionally,  studies  are  reviewed  by  an 
NHLBl  Ob.servational  Study  Monitoring 
Board  (O.SMB)  and  by  all  relevant  IRBs. 
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FrtHHwncv  of  liosponso:  Once. 
Affcctod  Public:  Individuals.  of 
Hcs})on(icnts:  Males  and  females  18 
y(!ars  old  or  older.  The  annual  reporting 
burden  is  as  follows:  Hstiinatcd  Number 
of  Pespondents:  ().882:  Hstimuted 
Number  of  Pesponses  per  Pespondent: 


Focus  Gron])s:  1  per  respondent; 
Cognitive  Interviews:  2  jier  re.s])ondent: 
Res])ondent  Surveys:  3  j)er  res|)ondent. 
Average  Purden  of  Hours  per  Pesponse: 
Focus  Croups:  l.-l  hours  ])er  respondent; 
Cognitive  Interviews:  1  hour  per 
res])ond(;nt:  Resj)ondent  Surveys:  20 


minutes  per  res])ondent  Estimated  Total 
Annu(d  Purden  Hours  Pequested:  7, .832. 
The  annualized  total  costs  to  all 
res|)ondents  are  .$00,288.  There  are  no 
Cai)ital  Co.sts  to  report.  There  an;  no 
Ojjerating  or  Maintenance  ("osts  to 
report. 


Estimated  Burden  Hours  for  Proposed  Example  Studies  To  Be  Conducted  Under  This  Clearance 


Type  of  collection 

Number  of 
respondents 

Annual 
frequency 
per  response 

Hours  per 
response 

Total  hours 

Focus  Groups  . 

300 

1 

1.5 

450 

Cognitive  Interviews . 

500 

2 

1.0 

1,000 

Respondent  Surveys  . 

6,082 

3 

.33 

6,082 

Total  . 

6,882 

7,532 

Pequest  for  (Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
addniss  one  or  more  of  the  following 
points:  (1)  Whether  the  pro])o.sed 
collection  of  information  is  neces.sarv 
for  the  prop(;r  jierformance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
jjropo.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  a.ssumptions  n.sed; 
(3)  Ways  to  enhance  the  (luality,  utility, 
and  clarity  of  the  information  collected; 
and  (4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  apjjropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
i n format i on  tec h n o logy . 

Direct  Comments  To  OMB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
e.sjiecially  regarding  the  e.stimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  (Office  of 
Regulatory  Affairs, 

()IPA_submission@on}b.eop.gov  or  by 
fax  to  202-39,8-0974,  Attention;  Desk 
Officer  for  NIH.  To  reciuest  more 
information  on  the  pro])osed  project  or 
to  obtain  a  co])y  of  the  data  collection 
plans  and  instruments,  contact:  Simone 
Clynn,  MD,  Project  Officer/ICD  Contact, 
Two  Rockledge  ("enter.  Suite  9142,  0701 
Rockledge  Drive,  Bethesda,  MD  20892, 
or  call  301-43.8-000,8,  or  Email  your 
re(|ue,st  to:  glynnsa@nblbi.nih.gov. 

Comments  Due  />//e:  Comments 
regarding  this  inform:ition  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  the  date  of 
this  ])ublication. 


Dated:  |aiuiary  13,  2013. 

Keith  lliiiils. 

Director,  Division  of  Blood  Diseases  and 
Besonrees.  Nalioind  Heart,  Lung,  and  Blood 
Institide.  Nil  I. 

tJalcul:  January  13.  2013. 

Lynn  Susulske, 

NULBI  Project  Clearance  Liaison,  National 
Iiistilides  of  Health. 

|1  R  Doe.  2l)i:i-l)24fi()  Riled  2-4-i:i:  ami 

BILLING  CODE  4141-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Request  for  Comment:  Input  on 
Recommendations  from  the  Council  of 
Councils  Working  Group  on  Use  of 
Chimpanzees  in  NIH-Supported 
Research 

SUMMARY:  The  National  Institutes  of 
Health  (NIII)  Council  of  Councils 
received  and  adopted  the 
recommendations  and  Rejiort  of  the  NIH 
Council  of  Councils  Working  Ooup  on 
the  Use  of  Chimpanzees  in  NIH- 
Supported  Research  on  Januarv  22, 

2013.  The  report  is  po.sted  on  the  NIH 
Web  site  at  http://dpcpsi.nih.gov/ 
council/working  group  inessage.aspx. 
The  agency  will  consider  the 
recommendations  contained  in  the 
r(!])ort  as  the  agency  formulates  jiolicy. 
The  Nil!  also  announces  the  ojiening  of 
a  Re(]uest  for  Comment  (RF’C)  ]K;riod  to 
collect  input  on  the  recommendations 
from  intere.sted  jiarties.  Comments  will 
he  accejited  until  Saturday.  March  23, 
2013,  via  the  comment  database  at 
http://gran  ts.nih  .gov/grants/rfi/ 
rfi.cfm?ID=31 .  In  the  interim,  NIH  will 
continue  to  apply  its  jiolicy  on  Research 
Involving  Chiinjianzees  (.see  NOT-OD- 
1 2-02,8;  http://grants.nih.gov/grants/ 


guide/not  ice-f iles/NOT-OD-l  2- 
()25.html.) 

DATES;  Resiionses  to  this  RFC  will  he 
accejited  through  11:.89  p.m.  EST 
Saturday,  March  23,  2013. 

ADDRESSES:  All  comments  should  he 
.siihmittcul  electronically  to  http:// 
grants. nih. gov/grants/rf i/rfi. cf m?ID=31 . 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Division  of  Program  ('.oordination. 
Planning,  and  Strategic  Initiatives. 

Office  of  the  Director.  National 
Institutes  of  1  lealth  at 
dpcpsi@od.  nih  .gov. 

SUPPLEMENTARY  INFORMATION:  The  use  of 
animals  in  biomedical  and  behavioral 
research  has  enabled  .scientists  to 
identify  new  ways  to  treat  illness, 
extend  life,  and  im})rove  health  and 
well-being.  Chimpanzees  are  onr  closest 
relatives  in  the  animal  kingdom, 
])roviding  excejjtional  insights  into 
Imman  biology  and  requiring  special 
consideration  and  respect.  \Vhile  used 
very  selectively  and  in  limited  numbers 
for  biomedical  research,  chimpanzees 
have  served  an  important  role  in 
advancing  human  health  in  the  past. 
However,  new  methods  and 
technologies  develojied  by  the 
biomedical  community  have  ])rovided 
alternatives  to  the  use  of  chimpanzees 
in  several  areas  of  research. 

In  December  2010.  the  NIH 
commissioned  a  study  by  the  In.stitute  of 
Medicine  (K)M)  to  a.ssess  whether 
chimpanzees  are  or  will  he  neces.sarv  for 
Nlll-fimded  biomedical  and  behavioral 
research.  A  year  later  on  December  15, 
2011,  the  lOM  i.ssued  its  findings,  with 
a  j)rimarv  recommendation  that  the  use 
of  chimj)anzee.s  in  re.search  be  guided  by 
a  .set  of  princijiles  and  criteria.  The 
committee  proposed  three  })rinci})les  to 
analyze  current  and  potential  future 
re.search  using  chimpanzees: 
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1.  That  the  knowledge  gained  must  be 
necessary  to  advance  the  public's 
liealtb; 

2.  There  must  l)e  no  other  researcli 
niodid  l)v  which  the  knowledge  could  he 
obtained,  and  the  research  cannot  he 
ethically  perfbrineil  on  human  subjects; 
and 

3.  The  animals  used  in  the  projmsed 
research  must  lx;  maintain(;d  either  in 
ethologically  approjniate  ])hysical  and 
s(M;ial  environments  (i.e.,  as  wt)uld 
{M:cur  in  their  natural  environment)  or 
in  natural  habitats. 

Based  on  its  deliberations,  the  lOM 
committee  concluded  that  “while  the 
chimpanzee  has  he(;n  a  valuable  animal 
model  in  j)ast  research,  most  current  use 
of  chimpanzees  for  biomedical  research 
is  unnei:es.sarv.”  The  committee 
generated  case  studies  of  ijredominant 
ar(;as  of  chimpanz(;e  re.search 
exemplifying  the  committee's  vision  for 
applying  the  criteria  it  develoj)ed.  The 
case  stmlies  concluded  that  the 
following  an;as  of  tlx;  research  thev 
assessed  may  continue  to  require  the 
u.se  of  chimpanzees:  some  ongoing 
research  on  monoclonal  antihodv 
therapies.  re.s(;arch  on  comparative 
genomics,  and  im])ortant  studi(;s  of 
.social  and  behavioral  factors  that  affect 
the  d(;velo])ment,  })revention,  or 
treatment  ofdisea.se.  The  committee  was 
unable  to  reach  con.sensus  on  the 
necessity  of  the  chimjjanzee  for  the 
development  of  proj)hylaclic  hepatitis 
virus  vaccine.  It  also  acknowledged  that 
n(;w.  emerging,  or  re-(;merging  diseases 
may  jiresent  challenges  that  may  require 
the  use  of  chimpanzees.  To  a.ssist  the 
NIH  in  considering  future  requests  to 
u.se  chimpanz(;e.s  in  re.search.  the  lOM 
committee  provided  the  set  of  princi])le.s 
and  criteria  as  a  framework  to  guide 
NllTs  a.sses.sm(;nt. 

In  December  2011.  NIH  accepted  the 
lOM  Recommendations  [hit}):// 
\\'\\'\\’.nih.}>o\’/nf^\vs/lwcilth/ilec2()l  J/od- 
JB.hlm)  contained  in  the  rejx)rt 
(diin}i)(inzees  in  liioinndiccd  and 
lielinviond  linsnarch:  y\ssnssing  thn 
Nncessitv and  i.ssued  interim  ])olicy  in 
notice  N()T-()D-12-02.'l,  which 
indicated  that  NIH  would  not  fund  anv 
new  or  other  competing  projects 
(r(;newal  and  revisions)  for  re.search 
involving  chimjjanzees  and  will  not 
allow  any  n(;w  projects  to  go  h)rward 
with  NIH-own(;d  or  -.suj)ported 
chim|)anzee.s.  However,  currently 
funded  re.search  was  allowed  to 
continue.  The  policy  remains  in  effect 
until  NIH  considers  and  issues  policy 
imjjlementing  the  K)M 
recommendations. 

NIH  a.ssemhled  a  working  grouj)  of  the 
NIH  Council  of  Councils  on  February  1, 
2012,  to  provide  advice  on 


imj)lementation  of  the  lOM 
recommendations  and  to  consid(;r  the 
size  and  |)lacement  of  the  active  and 
inactive  jx)])ulalions  of  NlH-owned  or 
-supportetl  chim|)anzee.s.  The  Working 
Crouj)  was  charged  with  (1)  D(;velo])ing 
a  plan  for  imph;mentation  of  the  lOM's 
ginding  principles  and  criteria;  (2) 
Analyzing  currently  active  NIH- 
sujjported  research  using  chimpanzees 
to  advise  on  which  .studies  currently 
meet  the  ])rinciple.s  and  criteria  defined 
by  the  lOM  report  and  to  advi.se  on  the 
process  for  closing  .studies  if  any  do  not 
comply  with  the  lOM  recommendations; 
(3)  Advising  on  the  size  and  placement 
of  active  and  imn;tive  ];opidation.s  of 
NlH-owned  or  -siq)j)orted  chimpanzees 
that  may  need  to  he  considered  as  a 
result  of  imj)lementing  the  lOM 
recommendations;  and  (4)  D(;veloping  a 
review  process  for  considering  wh(;ther 
potential  future  use  of  the  chimpanzee 
in  NlH-su])ported  re.search  is 
scientifically  necessary  and  consistent 
with  the  lOM  princi])le.s. 

Tlx;  Working  Group’s  efforts 
culminated  in  the  report  containing  28 
recommendations  to  NIH.  In  develoj)ing 
its  reconmx;ndations,  the  Working 
Group  considered  i)ul)lic  comments 
received  in  response  to  a  pr(;viou.s 
Request  for  Information  [hit}):// 
dpcpsi.nih.t^ov/ council/ 
working  group.(tsi)xUSninin(ny], 
considered  the  .scientific  u.si;  of 
chimjjanzees  in  currently  funded 
research,  ol)taiix;d  advice  from  external 
experts,  and  visited  several  facilities 
that  house  and  can;  for  chimpanzees. 
The  Working  Group  submitted  its 
reconmx;ndation.s  and  the  rei)ort  to  the 
NIH  (Council  ofGouncils  in  open  session 
on  January  22.  2013,  and  the  Gouncil  of 
Gouncils  adoj)ted  the  rejjort.  The  report 
is  available  at  htt}}://dpcpsi. nih.gov/ 
council /working  j^roupinessogc.ospx. 

Conuncnts  IlccpwHtcd:  The  NIH  is 
seeking  inj)ut  on  the  rec;ommendations 
from  the  Gouncil  of  {Councils  from  the 
public  and  the  biomedical  research 
community,  including  foundations, 
sci(;ntific  societies,  governnx;nt  and 
regulatory  agencies,  industry,  and  NIH 
grantee  in.stitutions.  Input  is  sought  for 
eac:h  of  the  rej)ort’s  r(;conmx;ixlations. 
Respon.se  to  this  RF(]  is  voluntarv. 
R(;.sponder.s  are  fm;  to  address  any  or  all 
of  the  recommendations. 

Flea.se  note  that  tlx;  gov(;rnnx;nt  will 
not  j)ay  for  res])onse  j)reparation  or  for 
the  use  of  any  information  contained  in 
the  comments.  The  NIH  may  make  all 
comments  available,  including  name  of 
the  res|)oixler.  In  addition,  NIH  nxiy 
prejjare  and  make  available  a  summary 
of  all  in])ut  received  that  is  r(;sponsive 
to  this  RFG. 


I  low  to  Snhinii  a  ncsi)onsc:  All 
comments  should  he  suhmittecl 
el(;ctronically  to  hlip://grants. nili.gov/ 
grants/rfi/rfi .cftn?lD-3 1 .  Gomnx;nts 
.slx)uld  pertain  to  the  specific 
recommendation  for  which  ieedhack  is 
reciuested  and  should  conform  to  the 
word  limit  indicated.  You  will  see  an 
(;lectronic  confirmation  acknowh;dging 
ret:eipt  of  your  r(;sponse,  hut  will  not 
r(;ceive  individualized  feedback  on  any 
suggestions.  No  basis  for  claims  against 
the  H.S.  government  shall  arise  as  a 
result  of  a  response  to  this  re()ix;.st  for 
information  or  from  the  government’s 
u.se  of  such  information. 

Dated;  )aiuiarv  28.  2013. 

I,ci\vn;iu;(;  A.  'I'aliak. 

Prin(:ip(d  Dcpiitv  Diivclor.  Xhitioiuil  Insliliilcs 
oflUmlih. 

U  K  Doe.  2()i:t-()2r,07  Filed  2-4-i:t;  Hid.S  anil 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Fursuant  to  section  l()(d)  of  the 
F(;deral  Advisorv  G.ommittee  Act,  as 
anx;ixled  (.U  l].,S.(;.  Aj)|).),  ixitice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  clos(;d  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  sections 
.'■>.U2l)(c)(4)  and  .^).U2h(c)(()).  Title  .U  IJ.S.G., 
as  amemled.  The  grant 
applicationsNcontract  jirojiosals  and  the 
discussions  could  disclose  t:onfidential 
trade  secrets  or  commercial  jx'ojierty 
such  as  jiatentahle  material,  and 
jK;r.sonal  information  coix:erning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacv. 

\'(inw  of  Conniutlvv:  National  Chancer 
Institute  Special  Enqihasis  Fanel;  N(3 
Oinnilins  (iancer  IJiologv  1. 

Da/e;  March  11-12.2013. 

Tinw:  8:00  a. in.  to  .5:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
ap|)lications. 

/’/aee;  Douliletrec!  Hotel  Bethesda. 
(F’di'inerlv  Ilolidav  Inn  .Select).  8120 
Wisconsin  Avenue.  Uelhesda.  MD  20814. 

Contact  Person:  Zhiijiang  Zou.  MD.  Fli.D.. 
.Scientific  Review  OUicer.  .Sjiecial  Review 
and  Logistics  Branch.  Division  of  Lxtraimiral 
Activities,  National  (ianc:er  Institute.  NIH. 
0110  lixeculive  Blvd.,  Room  80,t.5A,  M.SH 
8320,  Biithesda.  MD  20802,  301-,")04-31 24. 
y.oir/.hiq®  mail. nih.gov. 

Name  of  Committee:  National  (’.aiicer 
Institute  .Special  Ein))hasis  Fanel;  (;aix:er 
Imimmologv. 
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Dale:  Marcli  l.'j.  2013. 

'I’inia:  f{:()0  a. in.  to  5;()()  p.iii. 

Ag(;n(l(i:'\'o  rnviow  and  nvaluatn  grant 
ap])li(:ali()n.s. 

I  lyatt  Kognney  Ilnlluisda.  Onn 
Unlluisda  Mrtro  (anitnr,  llnthnsda.  MD  20014. 

(jontacl  P(-rs(>n:  Dniia  'I’an”.  MD.  .Scicniiiic 
Rnview  Oriic.ia',  Kcsnartli  Programs  Koviow 
Branoli.  Division  ol  Kxiraniural  Aclivilios. 
National  Cancor  Institnto.  NIII.  0110 
Dxocntivo  Hlvd.,  Room  0123.  M.St;  0320, 
llothosda.  MD  20092,  301-490-2330. 
l(iiig(l@in<iil. nili.gov. 

Nnnu;  of  National  Cancer 

InstiUite  SiKicial  Rm|)hasis  Panel;  Peptide 
Reagents  for  Proteomic. 

Ddio:  March  19.  2013. 

I'inur.  0:00  a.m.  to  5:00  ji.m. 

Agandai'Vo  review  and  evaluate  contract 
lirojiosals. 

Phicn:  Embassy  .Suites- — Old  Town 
Alexandria,  1900  Diagonal  Road  Alexandria. 
VA  22314. 

Contocl  Parson:  Marvin  I,.  .Salin,  Ph.D., 
.Scientific  Review  Officer,  .S])ecial  Review 
and  Logistics  Hrancli,  Division  of  Extramural 
Activities,  National  Ciancer  Institute,  NHL 
til  10  Executive  lloulevard.  Room  7073 
llethesda,  MD.  20092-0329.  301-490-0094. 
nisolin^indil. nili.gov. 

Ndina  of  (ionnniltaa:  National  (iancer 
Institute  .Sjiecial  Em])liasis  Panel;  Libraries 
for  Reference  .Standards. 

Ddla:  March  20.  2013. 

Tima:  0:00  a.m.  to  5:00  |).m. 

Agandir'W)  review  and  evaluate  contract 
proposals. 

P/uce;  Embassy  .Suites,  1900  Diagonal 
Road.  Alexandria.  VA  22314. 

Conldct  I'arson:  Marvin  1,.  .Salin.  Ph.D., 
.Scientific  Review  Officer.  .Special  Review 
and  Logistics  Hrancb,  Division  of  Extramural 
Activities,  National  (iancer  Institute.  NHL 
0110  Executive  Boulevard.  Room  7073. 
Ifetbesda.  MD  20092-0325),  301-490-005)4. 
nisdlin@indil.nili.gov. 

Ndina  of  Coniiniitaa:  National  (iancer 
Institute  .S|)ecial  Em|)basis  Panel;  Wound 
Healing  Materials. 

Ddta:  March  21.  2013. 

'Tima:  0:t)t)  a.m.  to  5:t)t)  ]).m. 

Agandin'Vo  review  and  evaluate  contract 
proposals. 

P/ace;  Embassy  Suites — Old  Town  15)t)0 
Diagonal  Road.  Alexandria.  VA  22314. 

(ionidcl  Parson:  Marvin  L.  .Salin.  Ph.D., 
Scientific  Review  Officer.  .Special  Review 
and  Logistics  Branch,  Division  of  Extramural 
Activities,  National  tlancer  Institute,  NHL 
til  10  Executive  Boulevard,  Room  7t)73. 
Betbe.sda.  MD  2005)2-03  25)  35)1-45)0-005)4, 
nisdlin@nidil.nili.gov. 

(Catalogue  of  Eederal  Domestic;  Assistaiu;e 
Program  Nos.  5)3.35)2.  Cancer  (amstruction; 

93.35) 3.  (iancer  Cause  and  Prevention 
Re.searcb;  93.394.  (iancer  Detection  and 
Diagnosis  Research;  5)3.35)5,  Cancer 
Treatment  Research:  5)3.35)0.  (dancer  Biology 
Research:  5)3.35)7.  (dancer  C.enters  .Support; 

93.35) 0,  Chancer  Research  Man|)ower;  5)3.399, 
Cancer  Control,  National  Institutes  of  Health, 
IBIS) 


Dated:  )anuary  30.  2013. 

Melanie  ).  Cray, 

Program  Analvsi,  Offica  ofpadaral  Advisoiv 
(iommiltaa  Poliev. 

H  R  Hoc.  2()i:)-02:)K7  Piled  2-4-t:i;  0:4.5  ani| 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Piir.suant  to  section  H)((l)  of  tlie 
Federal  Advi.sory  Coniiniltee  Act,  as 
atnended  (.5  U.S.C.  Aj)j).),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  clo.sed  to  the 
public  in  accordance  with  the 
provisions  .set  forth  in  .sections 
.'i.'j2h(c)(4)  and  .'5.'52h(c)(ti).  Title  5  U.S.C., 
as  amended.  The  contract  projiosals  and 
the  di.scussions  could  di.sclo.se 
confidential  trade  secrets  or  commercial 
projiei’ty  such  as  patentable  material, 
and  ])er.sonal  information  concerning 
individuals  a.ssociated  with  the  contract 
pro]K)sal.s,  the  di.sclosnre  of  which 
would  constitute  a  clearly  imwarianted 
invasion  of  jiersonal  privacy. 

Ndina  of  Commiltaa:  National  Haucer 
Iiislilule  .Sjiocial  Emphasis  Panel:  (iompaiiion 
Diagnostics. 

Data:  March  18-15),  2t)13. 

'Tima:  8:1)1)  a.m.  to  5:t)()  ji.m. 

Agaiido:  To  review  and  evaluate  contract 
proposals. 

Pldca:  Bethesda  North  Marriott  Hotel  it 
(Conference  (Center.  Montgomerv  (County 
(Confereiu:e  (Center  Eacilitv,  5701  Marinelli 
Road.  North  Bethesda.  MD  20852. 

Contact  Parson:  Adriana  .Stoica.  Ph.D., 
.Scientific  Review  Officer,  .Special  Review 
and  Logistics  Branch.  Division  of  Extramural 
Activities.  National  (Canc:er  Institute,  NHL 
0110  Executive  Blvd.,  .Suite  703.  Room  7072, 
Bethesda,  md  2085)2-83  25),  301-594-1408. 
Stoi(:dd2@mdil. nilt.gov. 

Naina  of  Committaa:  National  (Cancer 
Institute  .Special  Emjihasis  Panel; 
Development  of  Radiation  Modulators  for 
Radiothera|)y. 

Du/e;  March  21, 2013. 

'Tima:  8:00  a.m.  to  0:00  ]).m. 

Aganda:  To  review  and  evaluate  contract 
])roposals. 

iVuee;  Bethesda  North  Marriott  Hotel  /t 
(Conference  (Center,  5701  Marinelli  Road, 
Bethesda.  MD  20852. 

Contact  Parson:  Viatcheslav  A 
.Soldatenkov,  MD,  Ph.D.,  .Scientific  Review 
Officer,  .Sjiecial  Review  and  Logistics  Branch. 
Division  of  Extramural  Activities.  National 
(Cancer  Institute,  NHL  0110  Executive  Blvd. 
Room  8057,  Bethesda.  MD  2085)2-8325).  301- 
451-4758,  solddtankovi’@mdi fnili.gov. 

Noma  of  Committaa:  National  (Cancer 
Institute  Sjiecial  Emjihasis  Panel:  .Standards 
for  Metaholomics  Research. 

Du/e;  March  21. 2013. 


'Tima:  1:30  ji.m.  to  4:00  ji.m. 

Agandd:'\'o  review  and  evaluate  contract 
jirojiosals. 

PIdca:  National  Institutes  of  I  lealth,  01 10 
Exec:utive  Boulevard,  Room  0000,  Rockville, 
MD  208.52.  (Telejihone  (Conference  (Call). 

Contact  Person;  (Clifford  W.  .Schweinfest. 
Ph.D.,  .Scientific  Review  Officer.  Sjiecial 
Review  and  Logistics  Branch.  Division  of 
Extramural  Activities,  National  (Cancer 
Institute.  NHL  0110  Executive  Blvd..  Room 
8050A.  Bethesda.  MD  20892-8325).  301-402- 
5)415,  scluvainfastcw@mdifnili.gov. 

Naina  of  Committaa:  National  (Cancer 
Institute  Sjiecial  Emjihasis  Panel; 
DevelojimenI  of  (Circulating  Tumor  (Cell 
Devices  with  Focus  on  Downstream  .Single 
(Cell  Molecular  Analvsis. 

Du/e;  March  20-27.  2013. 

7V/ne;8;00  ji.m.  to  12:00  ji.m. 

AgaiuUr'Vo  review  and  evaluate  contract 
jirojiosals. 

Place:  Doubletree  Hotel  Bethesda, 

(Formerly  Holiday  Inn  .Select),  8120 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Parson:  Donald  L.  (Cojijiock.  Ph.D., 
.Scientific  Review  (Ifficer.  Sjiecial  Review 
and  Logistics  Branch.  Division  of  Extramural 
Activities.  National  (Cancer  Institute.  NHL 
0110  Exec;utive  Blvd.,  Room  7151,  Bethesda. 
MD  20892.  301-451-5)385. 
donald.coppock@nili.gov. 

((Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  5)3.35)2.  (Cancer  (Construction; 
5)3.35)3.  (Cancer  (Cause  and  Prevention 
Research;  5)3.35)4,  (Cancer  Detection  and 
Diagnosis  Research;  5)3.35)5.  (Cancer 
Treatment  Research:  5)3.35)t),  (Cancer  Biologv 
Research;  5)3.35)7,  (Cancer  (Centers  .Sujijiort; 
5)3.35)8.  (Cancer  Research  Manjiower;  5)3.35)5). 
(Cancer  (Control.  National  Institutes  of  I  lealth. 
I  HIS) 

Daletl:  lanuary  30,  2013. 

Melanie  ).  (fray. 

Program  Anaivst.  Offica  ofFadaral  Advisorv 
Committaa  Pali c\ ’. 

|PK  Dec.  2()i;)-U2:)8(i  Piled  2-4-1:):  8:45  ain| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

l^unsuant  to  .soction  1()((1)  of  the 
Fodoral  Advi.sory  Cfommittoo  Act,  as 
amondod  (.5  U.S.CC.  Ajip.).  notice  is 
horoliy  given  of  the  following  meeting. 

The  meeting  will  he  closed  to  the 
public  in  accoi'dance  with  the 
jirovisions  set  forth  in  sections 
.'i.'i2b(c)(4)  and  .5.'i2h(c)((i),  Title  5  U.S.C., 
as  amended.  The  contract  proposals  and 
the  discussions  could  di.sclo.se 
t:onfidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  contract 


Federal  Register /  Vol.  78,  No.  24 /Tuesday,  Fohruarv  5,  2013 /Notices 


8157 


])r()])().sals.  the  (li.sclosiire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  ol  j)ersonal  privacy. 

AVi/ne  oi  CommilUHr.  National  Institute  of 
linvironnKintal  llcsiltli  .Siainices  .Siiecial 
lunphasis  Panel:  .Studicis  ol  laivironinental 
Agents  to  Induce  Innnnnotoxicitv. 

/)n/e;  March  7.  2013. 

I'inu;:  8:t)t)  a.m.  to  .'ItOO  p.in. 

Ai>(!ii(l(i:'\\i  review  and  evaluate  contract 
jiroposals. 

P/ace;  Hilton  Rahugh-Hiirliain  Air])ort. 
4810  Page(;r(!ek  Lane.  Dnrliain.  N(;  27703. 

(Jonidcl  Parson:  KoseAnne  M  Mctaa:. 

Assoc. iate  Scicnitilic  Rcwicnv  Administrator. 
.Scientific  Review  firanch.  Division  ol 
Rxtramiind  Resccarch  and  'rraining.  Nat. 
Institute;  ol  Lnvironnurnt.d  Health  .Sciences. 
P.O.  Box  12233.  MD  E('.— 30.  R(;search 
Triaiif-le  Park.  Nt:  277t)9.  (910)  541-07.'i2. 
nu:{>(;(;I@nialis.niii.‘>o\'. 

(datalogiie  ol  l''(;deral  Domestic  Assistaiu.c: 
Program  Nos.  93.11.5.  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Ex])osiir(;s:  93.142.  NIEH.S 
Ha/ardous  Waste  \Vork(;r  Health  and  .Sal{;tv 
Training;  93.143.  NIEH.S  .Sup(;rrnnd 
Hazardous  .Siihstanci;s — Basic  Research  and 
Education:  ‘13.894,  R(;.sources  and  Manjrower 
D(;veloi)m(;nt  in  the  Environm(;ntal  H(;alth 
Sci(;nc(;s;  ‘13.113.  Biological  Res])onse  to 
l-jivironmental  H(;alth  Hazards;  93.114. 
Applied  Toxicological  R(;s(;arch  and  T(;sting. 
National  Institutes  of  I lealth,  Illl.S) 

Dat(;d:  lamuirv  30.  2013. 

(Carolyn  A.  Baum, 

Prof’ivni  Aiuihst,  Oljict;  ofFadarol  Advisory 
(Joniiniltoo  Policy. 

|TK  Dec.  2(li;t-(12:iK‘l  Filed  2-l-i;i:  :im| 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  suction  1()((1)  of  the 
Fodcnal  Advisory  C’.ominittoo  Act.  as 
ainondod  (.S  IJ.S.C.  Ajip.),  notice  is 
h(;r(;l)y  given  of  the  followine  meeting. 

The  meeding  will  he  clo.seo  to  the 
jnihlic  in  accordance  with  the 
provisions  s(;t  forth  in  scictions 
.'i.S2h(c){4)  and  .'5.'52h(c)(()),  Title  .S  II..S.C., 
as  amended.  'The  grant  ajiplications  and 
the  discu.ssions  could  disclose 
confidential  trade  .secrets  or  commercial 
property  such  as  jiatentahle  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apjilications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  personal  jn  ivacy. 

\’(inic  of  Coininiltoa:  Naliomd  Institute;  of 
(;(;m;rid  M(;di(;al  .S(;i(;n(:(;s  Initial  R(;vi(;w 
(hoiip;  Training  and  Workforce;  De;ve;le)pme;nt 
.Suhe:e)mmitle;e;  (]. 

Data:  Mare;h  4.  2013. 


Time:  8:30  a.m.  te;  .5:0(1  i).m. 

Ayt!n(l(i:'\\)  re;vie;w  anel  e;viihi:ite;  gnmt 
a|)pfie:aliems. 

Place:  Ceuirtyarel  hy  Marrieitl  (3M;vy  Chase;. 
,5.520  Wise:e)nsin  Ave;nue;.  (;he;vv  (ih.ise;.  MD 
2081.5. 

(ionlaci  Person:  Meina  R.  Tre;mpe;.  Ph.D.. 
Se:ie;ntifie:  Re;vie;w  ()lfie:e;r,  ()rfie:e;  eif  .Se:ie;ntifie: 
Re;vie;w.  Natieinal  Institute;  eif  Ce;ne;nd  Me;elie::il 
.Se:ie;ne:e;s,  Natieimd  institute;s  eif  I  le;alth.  43 
(;e;nte;r  Drive;,  Reiemi  3Anl2.  Be;the;sela.  MD 
20892. 301-394-3998. 
treinpeinoiCinail.nih.f’ov. 

((iataleigue;  e)f  l•'e;ele;^d  De)me;stie:  Assistane:e; 
Preigram  Ne),s.  93.373,  Mineirity  Bie)me;elie:al 
Re;se;are:h  .Suppen  t;  93.821.  Ce;ll  Bieileigy  anel 
Bie)])hysie:.s  Re;se;are:h;  93.839.  Pharmae:e)le)gy, 
Physie)le)gy,  anel  Bie)le)gie;al  (ihe;mislrv 
Re;si;are;h:  93.802.Ce;ne;tie:s  anel 
Di;ve;le)pme;ntal  Bieileigy  Re;se;are:h:  93.88. 
Mineerity  Ae;e;e;ss  te)  Re;se;are;h  (iaroeers;  93.90, 
Spe;e:ial  Mineirity  lnitiative;s.  Natieinal 
lnstitute;s  e)f  1  le;alth.  1 IHS) 

Date;el:  )anu:iry  30,  2013. 

Mi;lanii;  ].  Cray, 

Program  Anaivst,  Office  of  Federal  Advisory 
Oonnnitlee  Policy. 

|FK  Doe:.  201  :i-(l2;i8K  Filoel  2-4-i:i:  8:4.5  iim| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  section  l()(d)  of  the 
Federal  Advi.sory  (Committee  Act,  as 
amendetd  (.'i  II,S.C.  App.),  notice  is 
henthy  given  of  the  following  meetings. 

The  meedings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  s(;ction.s 
.5.52h(c)(4)  and  552h(c)(()).  Title  .5  IJ.S.C., 
as  amended.  The  grant  ajijdications  and 
the  di.scussions  could  disclo.se 
confidential  trade  secrets  or  commercial 
])roperty  such  as  jiatentahle  material, 
and  p(;rsonal  information  concerning 
individuals  a.ssociated  with  the  grant 
a]i])lications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  ])er.sonal  privacy. 

X'aine  of  Oonnnitlee:  National  CaiK:(;r 
InsliluU;  Sp(;(;ial  Emphasis  Paiu;l:  Inuovalivi; 
and  Early  .Slagi;  D(;v(;l()pm(;nl  of  Em(;rging 
Technologies  in  Bios|)(;cinu;n  Science. 

D(de:  Fehruary  20.  2013. 

Time:  12:00  ]).m.  to  3:00  p.m. 

Afienda:  To  r(;vi(;w  and  evaluate  grant 
ap])fications. 

Place:  National  Institutes  of  Health,  0110 
Ex(;cutive  Boulevard,  Room  707,  Rockville. 
MD  20832  ('lelephoiu;  (Jonference  Call). 

OonlacI  Person:  Donald  L  (Jo|)])ock,  Ph.D.. 
.Sci(;ntific  R(;vi(;w  Officer,  SjKicial  R(;view 
and  Logistics  Branch,  Division  of  Extramural 
Af:livilies.  National  (Jancer  Institute,  NHL 
0110  Executive;  Blvd.,  Rm  7131,  B(;thesda, 


B 


MD  20892,  301-431-9383, 
donah!. coj)i)ock@nih.}>,ov. 

\’(nne  of  Connniltee:  National  (;anc(;r 
Institute  S|)(;cial  Emphasis  Pam;!;  (Janc(;r 
Manag(;m(;nt,  Epid(;miology,  and  H(;alth 
B(;havior. 

Dale:  F(;l)ruary  28-March  1,  2013. 

Time:  4:01)  p.m.  to  4:00  i).m. 

Agenda-.'Vo  r(;vi(;w  and  evalnati;  grant 
a|)pfications. 

/’/oce;;  B(;th(;sda  North  Marriott  Hoti;l  M 
(Jonf(;r(;nce  C(;nter,  3701  Marin(;lli  Road, 
Bethesda,  MD  20832. 

Oontact  Person:  Ellen  K  Scdiwartz,  EDD, 
Sci(;ntific  R(;vi(;w  ()ffic;(;r.  S])ecial  Revi(;w 
and  Logistics  Braiu;h.  Division  of  Extramural 
Activiti(;s.  National  (’.anc(;r  Institute;,  Nil  I, 

0110  Exe;e:ulive;  Be)ule;viirel,  Reieim  803.5B, 
Bi;lhe;.sela,  MD  20892-8329.  301-394-1213. 
sch]varel@nunl.nih.<’ov. 

\’ame  of  ConnniUee:  Natieinal  (Jane:e;r 
Institute;  .S|)<;e:ial  Em])hasis  Pane;l;  Brielge; 
Awards  to  Ae:e:e;le;rate;  the;  De;ve;loj)me;nt  of 
Comme;re:ialization. 

Date:  Mare:h  3.  2013. 

Time:  1 1:30  a.m.  te)  4:00  |).m. 

Aiienda:'\'o  review  anel  e;valuate;  grant 
ap|)lie:atie)ns. 

Place:  Natieenal  lnstitute;s  e)f  1  health.  01  Ki 
Exe;e;ntive;  Be)uh;varel,  Re)om  8037,  Re)e:kville;, 
MD  20832  (Te;le;i)he)ne;  (Jeinlereeneie;  C.all). 

Contact  Person:  Viate:he;slav  A 
.Solelate;nke)v,  MD,  Ph.D.,  Se:ie;ntifie:  Revieew 
()ffie;e;r,  .S|)e;e:ial  Revieew  anel  Logistie:.s  Brane:h, 
Divisie)!!  of  Extramural  Ae:tivities,  Natieenal 
(Jime:e;r  Institute,  Nil  1.  (il  Ki  l'Jxe;e:ulive;  Blvel. 
Roeem  8037,  Be;lhe;sela,  MD  20892-8329,  301- 
431-4738,  .soldatenkow&inail.nili.yov. 

.\anie  of  Committee:  Natieaial  Cane:e;r 
Institute;  Spe;e:ial  Em))hasis  Pane;l; 
De;ve;lo])me;ntal  Thera pe;utie;s. 

Dale:  Mare:h  3-0,  2013. 

7Vijie;;0:30  p.m.  te)  0:00  ]).m. 

A<’enda:'\'o  re;vie;w  anel  evahuite  grant 
a))])lie:atie)ns. 

P/f)e;e;;  Be;the;sela  Neerth  Marriott  He)te;l  & 
(;e)nfe;re;ne:e;  (Je;nte;r.  3701  Marineelli  Reeeiel, 
Be;the;.sela.  MD  20832. 

Contact  Person:  Savvas  (J  Makrielees,  Ph.D., 
.Se:ie;ntifie;  Revieew  ()ffie;e;r,  S])e;e:ial  Review 
anel  Le)gistie:s  Brane:h,  Division  of  Extramural 
Ae;tivitie;s,  Natiernal  (Jane:e;r  Institute;,  NHL 
0110  Exe;e:utive;  Blvel.,  Roeem  80,50a,  Be;the;sela. 
MD  20892,  301-490-7421, 
makridessc@mail.nih.<>ov. 

Name  of  Committee:  National  Canceer 
Institute;  S|)e;e:ial  Emphasis  Panel:  (Janeeer 
Bie)le)gy-2. 

Dale:  Mare:h  7-8,  2013. 

Time:  8:00  a.m.  te)  3:00  p.m. 

A<’enda:'\'o  revieew  anel  eevaluate;  grant 
a])|)lie;ations. 

Place:  Beethesela  Neerth  Marrieett  I  le)te;l  & 
Ce)nfe;re;ne;e  (Jeente.-r,  3701  Marinelli  Reeael, 
B(;the;sela,  MD  20832. 

Contact  Person:  Enn  Ah  (’.he).  Ph.D., 
Se:ie;ntifie;  R(;vie;w  ()ffie:e;r.  Spe;e:ial  Revieew 
anel  Le)gislie:s  Brane:h.  Divisieen  e)f  Extramural 
Ae:tivilie;s.  Natieenal  (;ane:e;r  Institute,  NHL 
tilK)  Exe;e:utive;  Blvel.,  Suite;  703,  Reeenn  7073, 
Be;the;sela,  MD  20892.  301-43.5-1822, 
choe@m(nI.nih.f>ov. 

Name  of  Committee:  Natieenal  Cane:e;r 
Institute;  Spe;e:ial  Em])hasis  Panel;  Pre)ve)e:ative; 
Que;stie)ns:  (Janeeeer 'Thera))y  anel  Qute:e)me;s. 
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Dale:  March  19,  2013. 

Tiimr.  7:30  a. in.  lo  .3:00  p.in. 

Ag(!H(l(i:'l\)  review  and  evaluate  grant 
ajiplications. 

/’/ncf?;  Itethesda  Nortli  Marriott  Hotel  8: 

( ion I'erence  ('enter. . '1701  Marinelli  Road. 
Hethe.sda,  MID  208.32. 

Contact  Person:  Sliainala  K.  Srinivas, 

I’ll. ID.,  Scientific  Review  (DITicer.  Research 
I’rograins  Review  Mranch.  Division  of 
Rxtraimiral  Activities,  National  (iancer 
Institute,  (ilKi  Rxeentive  Boulevard,  Room 
8049.  Bethesda.  MID  20892.  301-394-1224. 
ss5:i7t@nih.gov. 

Name  of  Committee:  National  dancer 
Institute  Special  Rinphasis  I’anel:  Small 
(hauls  Program  for  ('.ancer  t]j)idemiologv. 

Date:  March  21-22.  2013. 

'I'ime:  3:00  p.m.  to  (iiOO  p.m. 

Agenda:  To  review  and  evaluate!  grant 
ajiplicalions. 

Place-.'l'he  Holiday  Inn  Express.  1773 
Rockville  Pike,  Rockville.  MID  20832. 

Contact  Person:  [oyced.  Pegnes.  Ph.ID., 
Scientific  Review  (Dfficeir,  Spiicial  Riiview 
and  Logistics  Branch,  Division  of  Extramural 
Ai:livities.  NIH  National  dancer  Institute. 
(Hit)  Executive  Boulevard.  Room  7149, 
Bethesda.  MID  20892-8329. 301-394-1280. 
pe^nesj@mail.nih.oov. 

Name  of  Committee:  National  (hmcer 
Institute  S|)ecial  Emjihasis  Panel;  R13 
R(!vi(!w  Teleconlerenci!. 

Date:  A])ril  10.  2013. 

Time:  1:00  p.m.  lo  3:00  ]).m. 

Agenda:To  reviiiw  and  (walnale  grant 
applications. 

Place:  National  lnstilut(!s  of  H(!allh.  0110 
Ex(!culive  Boulevard.  Room  8041.  Rockville. 
MID  20832  (Tel(!])honi!  donferenc(!  (iail). 

Contact  Person:  Bratin  K.  Saha,  Ph.ID.. 
Scitinlific,  Review  (DITicer.  Program 
doordinalion  and  Riilerral  Branch,  Division 
of  Extramural  Activities.  National  danciir 
Institute.  NIH,  0110  Executive  Boulevard, 
Room  8041.  Bethesda.  MID  20892,  (301)  402- 
0371 ,  sahah@mail.nih.gov. 

Name  of  Committee:  National  dancer 
Institute  S]!ecial  Einjihasis  Panel;  (hmcer 
Pr(!venlion  Riisearch  Small  drant  Program. 

Date:  A]m\  11,  2013. 

Time:  8:00  a.m.  lo  0:00  p.m. 

Agenda:'Vo  reviiiw  and  (walnale  grant 
ap])licalions. 

Place:  Bethesda  North  Marriott  Hotel  lx 
(km ference  denier,  3701  Marin(!lli  Road, 
North  Biilhesda.  MID  20832. 

Contact  Person:  Adriana  Sloica.  Ph.ID., 
Sciiintific  Review  (DHu:er,  Special  Review  k; 
Logistics  Branch,  Division  of  Extramural 
Aclivitiiis,  National  (kmciir  Institute.  NIH. 
0110  Ex(!cutive  Blvd.,  Suite  703,  Room  7072, 
Belh(!sda.  MD  20892-8329.  301-394-1408, 
stoicaa2@mail.nih.gov. 

((kilalogue  of  E(!d(!ral  Doimislic:  Assistance 
Program  Nos.  93.392.  ('.ancer  donsiruclion: 
93.393,  (kmcer  danse  and  Priiviintion 
Research;  93.394.  dancer  D(!l(!ction  and 
Diagnosis  Resixirch:  93.393,  dancer 
Treatment  R(!S(!arch;  93.39(),  (kmcer  Biology 
Research;  93.397,  (kmc(!r  denters  Su])|)ort; 
93.398,  dancer  Research  Manjmwer;  93.3!19, 
dancer  donirol.  National  Inslilules  of  Health, 
I II  IS) 


Dated:  )anuary  30,  2013. 

Melanie  ).  (iray, 

Program  Analyst.  Office  of  Pedera!  Advisoiy 
Committee  Poliev. 

It  K  Dec.  2()13-02:iH4  Filed  2-4-13;  H;4.3  am| 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  willi  Section 
35()()(c)(2)(A)  of  tlie  Pajierwork 
Reduction  Act  of  199.3  concerning 
ojiportunity  for  ]nil)lic  comment  on 
projio.sed  collections  of  information,  the 
Sub.stance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
will  puhli.sh  periodic  summaries  of 
propo.sed  projects.  To  retjiiest  more 
information  on  the  jiroposed  projects  ot¬ 
to  obtain  a  copy  of  the  information 
collection  plans,  call  the  SAMHSA 
Re])orts  Cletirance  Officer  on  (240)  278- 
1243. 

Comments  are  invited  on:  (a)  Whether 
the  ])roposed  collections  of  information 
are  necessary  for  the  proper 
jterformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  ntilitv: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  jn-oposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  technitpies  or 
other  forms  of  information  technology. 

Propo.sed  Project:  Protection  anrl 
Advocacy  for  Individuals  With  Mental 
Illness  (PAIMI)  Final  Rule,  42  CFR  Part 
.31  (OMB  No.  0930-0172)— Extension 

These  regulations  meet  the  directive 
under  42  IJ.S.C.  l()82(i(b)  requiring  the 
Secretciry  to  jiromulgate  final 
regulations  to  carry  out  the  PAIMI  Act. 
The  regulations  contain  information 
collection  requirements.  The  Act 
authorizes  funds  to  .su])|)ort  activities  on 
behalf  of  individuals  with  significant 
(severe)  mental  illness  (adults)  or 
emotional  imjiairment  (children/vouth) 

|42  IJ.S.C.  10802  (4)1.  Only  entities 
designated  by  the  governor  of  each 
State,  including  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Commonwealth  of  Puerto  Rico,  the  II. S. 
Virgin  Islands,  the  Mayor  of  the  Di.strict 


of  Columbia,  and  the  tribal  councils  for 
the  American  Indian  Consortium  (the 
Hoj)i  and  Navajo  Nations  in  the  Four 
Corners  region  of  the  Southwest),  to 
jirotect  and  advocate  the  rights  of 
lier.sons  with  developmental  disabilities 
are  eligible  to  receive  PAIMI  Program 
grants  (the  Act  at  42  IJ.S.C.  at  10802  (2)|. 
These  grants  are  based  on  a  formula 
|)re.scrihed  hv  the  .Secretarv  |42  IJ.S.C.  at 
10822(a)  (1)  '(A)1. 

On  (anuary  1.  each  eligible  State 
protection  and  advocacy  (PikA)  .system 
is  retjuired  to  prepare  a  report  that 
describes  its  activities, 
accompli.shments,  and  expenditures  to 
protect  the  rights  of  individuals  with 
mental  illness  supj)orted  with  payments 
from  PAIMI  Program  allotments  during 
the  most  recentlv  completed  fiscal  vear. 
The  PAIMI  Act  [at  42  IJ.S.C.  l()824(a)j 
recjuires  that  each  P&A  system  transmit 
a  copv  of  its  annual  report  to  the 
Secretary  (via  SAMHSA/CMHS)  and  to 
the  State  Mental  Health  Agency  where 
the  system  is  located.  The.se  annual 
PAIMI  Program  Performance  Rejiorts 
(PPR)  to  the  Secretarv  must  include  the 
following  information; 

•  The  number  of  (PAlMl-eligible) 
individuals  with  mental  illness  .served; 

•  A  description  of  the  types  of 
activities  undertaken; 

•  A  description  of  the  tvjies  of 
facilities  ])roviding  care  or  treatnujiit  to 
which  such  activities  are  undertaken; 

•  A  description  of  the  manner  in 
which  the  activities  an;  initiated; 

•  A  descrijition  of  the 
acconqilishments  resulting  from  .suc;h 
activities; 

•  A  descrijition  of  sy.stems  to  protect 
ami  advocate  the  rights  of  individuals 
with  mental  illness  supported  with 
jiayments  from  PAIMI  Program 
allotments; 

•  A  de.scription  of  activities 
conducted  by  States  to  protect  and 
advocate  such  rights; 

•  A  description  of  mechanisms 
established  by  residential  facilities  for 
individuals  with  mental  illness  to 
protect  such  rights;  and, 

•  A  descri])tion  of  the  coordination 
among  such  .systems,  activities  and 
mechanisms; 

•  Specification  of  the  numher  systems 
that  are  public  and  nonjirofit  systems 
established  with  PAIMI  Program 
iillotments; 

•  Recommendations  for  activities  and 
.services  to  im])rove  the  jirotection  and 
advocacy  of  the  rights  of  individuals 
with  mental  illness  and  a  description  of 
the  need  for  such  activities  and  services 
thiit  were  not  met  by  the  State  P&A 
systems  estahli.shed  under  the  PAIMI 
Act  due  to  resource  or  annual  program 
priority  limitations. 
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**  The  FAIMI  Rules  |42  (TR  Part  51 1 
mandate  that  each  .State  P&A  system 
may  |)lace  restrictions  on  either  its  case 
or  client  accejitance  criteria  develo])e(l 
as  part  of  its  annual  PAIMI  j)riorities. 
Fach  P&A  system  is  required  to  inform 


prospective  clients  of  any  such 
restrictions  when  they  request  a  service 
142  CFR  51.32(1))!. 

riiis  PAIMI  PPR  summary  must 
include  a  se])arate  section,  prepared  hy 
the  PAIMI  Advi.sory  (’.oimcil  (PAC^)  that 
de.scrihes  the  council’s  activities  and  its 


assessment  of  the  .State  P&A  sy.stem’s 
operations  142  U.S.C.  10805(7)1. 

The  burden  estimate  for  the  annual 
.State  PJtA  system  rei)orting 
reciuirements  for  these  regulations  is  as 
follows. 


42  CFR  citation 

Number  of 
respondents 

Responses 

per 

respondent 

Burden  per 
response 
(hrs.) 

1 

Total  annual 
burden 

51  .(8)(a)(2)  Program  Performance  Report  . 

57 

1 

26.0 

’  1 ,482 

51  8(8)(a)(8)  Advisory  Council  Report . 

51.10  Remedial  Actions. 

57 

1 

10.0 

'570 

Corrective  Action  Plans  . 

7 

1 

8.0 

56 

Implementation  Status  Report  . 

7 

3 

2.0 

42 

51 .23(c)  Reports,  materials  and  fiscal  data  provided  to  the  PAC . 

57 

1 

1.0 

57 

51 .25(b)(2)  Grievance  Procedures  . 

57 

1 

.5 

29 

Total . 

126 

8 

47.5 

184 

’  Burden  hours  associated  with  these  reports  are  approved  under  OMB  Control  No.  0930-0169. 


.Send  comments  to  .Summer  King. 
.SAMllSA  Rej)orts  Clearance  Officer, 
Room  2-1057,  One  Choke  (Cherry  Road, 
Rockville,  Mil  20857  r)r  email  her  a 
copy  at  sumin(ii\kinf’@saiuI}S(i.hhs.{’ov. 
Written  comments  should  he  received 
hy  Ai)ril  8,  2013. 

Summer  King, 

Sldlistician. 

|FK  Doc.  l•■il(!(l  2-4-12;  «:4.">  am| 

BILLING  CODE  4162-20-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  com])liance  with  Section 
350()(c)(2)(A)  of  the  Paj)erwork 
Reduction  Act  of  1995  concerning 
oj)portunity  for  jiuhlic  comment  on 
j)roposed  collections  r)f  information,  the 
.Substance  Ahu.se  and  Mental  Health 
.Servic.es  Administration  (.SAMHSA) 
will  publish  perioflic  summaries  of 
proposed  ])rojects.  To  recjuest  more 
information  on  the  proposed  j)roject.s  or 
to  obtain  a  coj)y  of  the  information 
collection  plans,  call  the  .SAMH.SA 
Reports  Clearance  Officer  on  (240)  270- 
1243. 

(iomments  are  invited  on:  (a)  Whether 
the  j)ropo.sed  collections  of  information 
are  necessary  for  the  ])roj)er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  pro|)o.sed  collection 
of  information;  (c)  ways  to  enhance  the 


(juality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
res])ondent.s,  including  through  the  use 
of  automated  collection  techni(pies  or 
other  forms  of  information  technology. 

Project:  Addiction  Technology  Transfer 
(Centers  (ATFCl)  Network  PriJgram 
Monitoring  (OMB  No.  0930-0216) — 
Extension 

The  .Substance  Abn.se  and  Mental 
Health  Administration’s  (SAMHSA) 
(Center  for  .Substance  Abuse  Treatment 
(C.SAT)  will  continue  to  monitor 
])rogram  performance  of  its  Addiction 
Technology  I’nmsfer  (’.enters  (ATTCs). 
The  ATTCls  disseminate  current  health 
services  research  from  the  National 
Institute  on  Drug  Abuse.  National 
Institute  on  Alcohol  Ahu.se  and 
Alcoholism,  National  Institute  of  Mental 
Health.  Agency  for  Health  Clare  Policy 
and  Re.search,  National  Institute  of 
)ustice,  and  other  sources,  as  well  as 
other  SAMH.SA  jjrograms.  To 
accomplish  this,  the  A'l’TCs  develop 
and  iqnlate  state-of-the-art,  research- 
based  curricula  and  |)rofessional 
development  training. 

CISAT  monitors  the  performance  of 
ATT("  events.  The  ATTCls  hold  three 
ty])es  of  events:  Technical  assistance 
events,  meetings,  and  trainings.  An 
ATTCl  technical  assistance  event  is 
defined  as  a  jointly  planned 
consultation  generally  involving  a  series 
of  contacts  between  the  ATTCl  and  an 
outside  organization/in.stitution  during 
which  the  ATTCl  jirovides  expertise  and 
gives  direction  toward  re.solving  a 
problem  or  im])roving  conditions.  An 
ATTd  meeting  is  defined  as  an  A'l'TCl 
sponsored  or  co-sponsored  events  in 
which  a  grouj)  of  j)eople  re])resenting 


one  or  more  agencies  other  than  the 
ATTC  work  cooj)eratively  on  a  project, 
problem,  and/or  a  ])olicy.  An  ATTC" 
training  is  defined  as  an  ATTCl 
sponsored  or  co-sjionsored  event  of  at 
least  three  hours  that  focuses  on  the 
enhancement  of  knowledge  and/or 
skills.  Higher  education  cla.sses  are 
included  in  this  definition  with  each 
i:ourse  considered  as  one  training  event. 

(l.SAT  currently  uses  seven  (7) 
instruments  to  monitor  the  performance 
and  improve  the  (piality  of  ATTCl 
events.  Two  (2)  of  the.se  forms,  the 
Meeting  Follow-up  Form  and  the 
Technical  A.ssistance  Follow-iq)  Form, 
are  currently  approved  hy  the  Office  of 
Management  and  Budget  (OMB)  through 
a|)proval  for  O.SAT  (jovernment 
Performance  and  Results  Act  (GPRA) 
Caistomer  .Satisfaction  instruments 
(OMB  No.  ()93()-()197).  OSAT  is  not 
seeking  any  action  related  to  these  two 
forms  at  this  time.  They  are  merelv 
referenced  here  to  ])rovide  clarity  and 
context  to  the  description  of  the  forms 
C.SAT  uses  to  monitor  the  ])erformance 
of  the  ATI’Cs. 

The  remaining  five  (5)  instruments  for 
program  monitoring  and  (jualitv 
improvement  of  A3’'rC  events  are 
currently  aj)))roved  hy  the  OMB  (OMB 
No.  ()93()-()216)  for  use  through  A})ril 
30.  2013.  These  five  forms  are  as 
follows:  Event  Descri])tion  Form; 
Training  Post  Event  Form;  Training 
Follow-u])  Form;  Meeting  Po.st  Event 
f’erin;  and  Technical  Assi.stance  Post 
I’ivent  Form.  .Sixty  ])ercent  of  the  forms 
are  administered  in  ])erson  to 
])articipants  at  educational  and  training 
events,  who  c;omplete  the  forms  hy 
paper  and  jiencil.  Ten  percent  of  the 
training  courses  are  oidine,  and  thus, 
those  forms  are  administered  online. 

The  remaining  thirty  ])ercent  is  made  uj) 
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of  3()-day  follovv-u])  forms  that  are 
distributed  to  consenting  i)arti(;ij)ants 
via  electronic  mail  using  an  online 
survey  tool.  At  this  time,  (iSAT  is 
re(iuesting  a))j)roval  to  extend  the  use  of 
the.se  five  forms  as  is,  with  no  revisions. 
A  de.scri])tion  of  each  of  these  forms 
follows. 

(1)  Event  I)escri])tion  Form  (EDF).  Tin; 
l‘]DP'  collects  de.scriptive  information 
about  each  of  the  (ivents  of  the  ATTC 
Network.  This  instrument  asks 
a|)|)roximately  10  (luestions  of  ATTC 
faculty/staff  relating  to  the  event  focus 
and  format,  as  well  as  ])ublications  to  be 
used  during  the  event.  It  allows  the 
ATTC  Network  and  CSAT  to  track  the 
number  and  types  of  events  held.  There 
are  no  revisions  to  the  form.  CSAT  is 
jjioposing  to  continue  to  use  the  form  as 
is. 

(2)  Training  Post  Event  Form.  This 
form  is  distributed  to  training 
participants  at  the  end  of  the  training 
activity,  and  collected  from  them  before 
they  leave.  For  training  events  which 
take  place  over  an  extended  jieriod  of 
time,  this  form  is  completed  after  the 
final  session  of  training.  The  form  asks 
approximately  30  cpiestions  of  each 
individual  that  participated  in  the 
training.  Training  ])articipants  are  asked 
to  re])ort  demographic  information, 
(ulucation,  profession,  field  of  study, 
.status  of  certification  or  licensure, 
workjdace  role,  em])lovment  setting. 


satisfac:tion  with  the  (juality  of  the 
training  and  training  materials,  and  to 
assess  their  level  of  skills  in  the  topic 
area.  Th(;re  an;  no  revisions  to  the  form. 
("SAT  is  ])roj)osing  to  continue  to  use 
the  form  as  is. 

(3)  Training  Follow-np  Form.  The 
Training  Follow-up  form,  which  is 
administered  3()-days  after  the  event  to 
25%  of  consenting  partici])ants,  asks 
about  25  (]uestions.  The  form  asks 
])articipants  to  rej)ort  (lemograj)hic 
infonnation,  .satisfaction  with  the 
(juality  of  the  training  and  training 
materials,  and  to  assess  their  level  of 
skills  in  the  topic  area.  No  revisions  are 
being  made  to  the  form.  CSAT  is 
proposing  to  continue  to  use  the  form  as 
is. 

(4)  Meeting  Post  Event  Form.  This 
form  is  distributed  to  meeting 
participants  at  the  end  of  the  meeting, 
and  collected  from  them  before  they 
leave.  This  form  asks  approximately  30 
(lue.stions  of  each  individual  that 
particijKited  in  the  meeting.  Meeting 
partici])ants  are  a.sked  to  re])ort 
demographic  information,  education, 
profe.ssion,  field  of  study,  status  of 
certification  or  licensure,  workplace 
role,  employment  setting,  and 
satisfaction  with  the  (luality  of  the  event 
and  event  materials,  and  to  as.sess  their 
level  of  skills  in  the  topic  area.  No 
revisions  are  being  made  to  the  form. 


(]SAT  is  proposing  to  continue  to  u.se 
the  form  as  is. 

(.‘5)  Technical  Assistance  (TA)  Post 
Event  form.  I’his  form  is  distributed  to 
technical  a.ssi.stance  participants  at  the 
end  of  the  TA  event.  This  form  a.sks 
ap})roximately  30  (juestions  of  each 
individual  that  participated  in  the  TA 
event.  TA  particijiants  are  asked  to 
report  demographic  information, 
education,  ])rofe.ssion.  field  of  .studv, 
.status  of  certification  or  licensure, 
workplace  role,  emplovment  setting, 
and  satisfaction  with  the  (juality  of  the 
event  and  event  materials,  and  to  asse.ss 
their  level  of  skills  in  the  tojiic  ar(;a.  No 
revisions  are  being  made  to  the  form. 
('.SAT  is  ])roj)osing  to  continue  to  use 
the  form  as  is. 

The  information  colhicted  on  the 
A'l’TC  forms  will  assist  CSAT  in 
documenting  the  numbers  and  tyj)(;.s  of 
|)artici|)ants  in  ATTC  events,  de.scribing 
the  extent  to  which  jiarticijiants  rejjort 
imj)rov(!m(;nt  in  their  clinical 
comjjetency,  and  which  method  is  most 
(dfective  in  di.sseminating  knowledge  to 
various  audienccxs.  This  tyjie  of 
information  is  crucial  to  suj)j)ort  CSAT 
in  comj)lying  with  (iPRA  re})orting 
nKjuirements  and  will  inform  future 
(levelojnnent  of  knowhulge 
(lis.semi  nat ion  act i vit  ies. 

The  chart  below  summarizcis  the 
annualized  burden  for  this  j)roject. 


Type  of 

Number  of 

Responses 

Total 

Hours  per 

Total  annual 

Hourly  wage 

Total 

respondent 

respondents 

p6r 

respondent 

responses 

response 

burden  hours 

cost 

hour  cost 

ATTC  Faculty/Staff 


Event  Description  Form 

250 

i _ 

1 

250 

L  . 

62.50 

$19.73 

SI  ,233 

Meeting  and  Technical  Assistance  Participants 

Post-Event  Form  . 

5,000 

1 

5,000 

.12 

600 

1 

19.73 

1 1 ,838 

Follow-up  Form  . 

Covered  under  CSAT  Government  Performance  and  Results  Act  (GPRA)  Customer  Satisfaction  form  (0MB  #0930- 

0197) 

I 

! 


Training  Participants 


Post-Event  Form  . 

30,000 

1 

30,000 

.16 

4,800 

19.73 

94,704 

Follow-up  Form  . 

7,500 

1 

7,500 

.16 

1,200 

19.73 

23,676 

Total  . 

42,750 

42,750 

6,662.50 

131,451 

Send  comments  to  Summer  King, 
SAMHSA  Rejjorts  (Clearance  Officer, 
Room  2-10.57.  One  (ihoke  Cherry  Road, 
Rockville,  MD  208.57  or  (unail  her  a 
co])y  at  siniini(^r.king@s(inihs(i.hhs.gov. 


VVritt(!n  comments  should  lx;  received 
by  A|)ril  8,  2013. 

SuiniiKir  King, 

Sldlislician. 

|I•'R  Doc.  2()1:M)24HH  Mhul  2-4-1.');  »:4.'j  am| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 3-0002] 

President’s  National  Security 
Telecommunications  Advisory 
Committee 


AGENCY:  National  Protection  and 
Programs  Directorate,  DHS. 
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action:  Management  Notice 

of  an  Ojien  Federal  Advisory  Committee 
Teleconference. 

summary:  The  President's  National 
Security  Telecommunications  Advi.sory 
C,ommitt(Hi  (NSTAC)  will  meet  on 
Thursday,  Fcihruarv  21. 2013,  via 
conference  call.  The  meeting  will  he 
open  to  the  public. 

DATES:  The  NSTAC  will  meet  on 
Thursday,  luihruarv  21.  2013.  from  2:00 
j).m.  to  3:00  p.m.  iMease  note  that  the 
me(iting  may  close  early  if  the 
committee  has  comj)leted  its  business. 
ADDRESSES:  The  meeting  will  be  held 
via  conference  call.  For  access  to  the 
conference  bridge,  contact  Ms.  Sue 
Ilaage  by  email  at  sue.(iaage@hq.dhs.gov 
hv  5:00  i).m.  on  Thursdav,  Februarv  14, 
2013. 

To  facilitate  public  ])artici])ation,  we 
are  inviting  jjiddic  comment  on  the 
issues  to  he  considered  by  the 
committee  as  listed  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  The  documents  a.ssociated  with 
the  topics  to  he  discussed  during  the 
conference  will  he  available  at 
innr./7f;.s'.goi'A7.s7of;  for  review  hv 
Monday,  February  14,  2013.  Written 
comments  must  he  received  hv  the 
NSTAC'  Alternate  Designated  Federal 
Officer  no  later  than  Wednesday. 
February  20,  2013,  and  may  he 
submitted  by  any  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  htfp:// 
w'w’w.nigulaiions.gov.  Follow  the 
instructions  for  submitting  written 
comments. 

•  Kmail:  NSTAC^Ikj. dhs.gov.  Include 
the  docket  number  in  the  subject  line  of 
the  email  message. 

•  Fax:  (703)  235-4981 

•  Mail:  Alternate  Designatcul  Federal 
Officer.  Stakeholder  Engagement  and 
Critical  lnfra.struc:ture  Resilience 
Division.  National  Protection  and 
Programs  Directorate.  Department  of 
Honudand  Security,  245  Murray  Lane, 
Mail  Stoj)  301013,  y\rlington,  VA  20598- 
01)15. 

Instructions:  All  submissions  received 
must  include  the  words  “Department  of 
Homeland  Security"  and  the  docket 
number  for  this  action.  Comments 
received  will  he  posted  without 
alteration  at  wivw.ivgn lot ions.gov, 
including  any  personal  information 
provided. 

Docket:  For  access  to  the  docket, 
including  all  documents  and  comments 
receivtul  by  the  NSTA(L  go  to 
WWW. vegnlotions.gov. 

A  j)ul)lic  comment  ])eriod  will  he  held 
during  the  meeting  on  Thursday, 
February  21. 2013.  from  2:20  j).m.  to 
2:40  j).m.  Speakers  who  wish  to 


jiarticipate  in  the  public  comment 
period  must  register  in  advance  no  later 
than  3'hursday,  February  14.  2013.  at 
5:00  ]).m.  hv  emailing  Sue  Daage  at 
sne.do(ige@h(]. dhs.gov.  Spiuikers  are 
recpiested  to  limit  their  comments  to 
three  minutes  and  will  speak  in  order  of 
regi.stration  as  time  permits.  Plea.se  note 
that  the  j)uhlic  comment  period  mav 
end  before  the  time  indicated,  following 
the  la.st  call  for  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Echols.  NSTyXC  Alternate 
Designated  Federal  Officer,  Department 
of  Homeland  Security,  telej)hone  (703) 
23.5-4218. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisorv  Committee  Act  (FA(^A),  5 
U.S.C.  App.  (Pul).  L.  92-403).  The 
NSl'AC]  advises  the  President  on  matters 
related  to  national  security  and 
emergency  prei)aredness 
telecommunications  polic:v. 

/\ge77f/f7;  The  NSTA(;  memhia's  will 
review  and  di.sf:uss  the  draft  NSTAC 
Report  to  the  President  on  the  Natiomd 
Seenritv  and  Emergency  Preparedness 
Implications  of  a  Nationwide  Public 
Safetv  Broadband  Network.  The  re))ort 
recommends  the  President  advance  a  set 
of  organizational  .streandining,  policy 
changes,  technical  initiatives.  re])orting 
nKjuirements,  and  funding  measures  to 
help  im])lement  the  nationwide  public 
safety  broadband  network.  The  NSTA(] 
will  also  receive  an  update  on  j)rogres.s 
made  to  date  by  the  Secure  Government 
('.ommunications  Subcommittee.  The 
Secure  Government  Gonmumications 
Subcommittee  is  examining  how 
commercial-off-the-shelf  technologies 
and  private  sector  he.st  j)ractices  can  he 
u.sed  to  sei:ure  uncla.ssified 
communications  between  and  among 
Federal  civilian  departments  and 
agencies. 

Dated:  |aiiiiary  30,  2013. 

Michael  A.  Kchols, 

Alternate  Designated  I'edend  Officer  for  the 
NSTAC. 

IKK  Dih:.  2(n:t-()24r)7  Filiid  2-4-13:  «:4,')  ami 
BILLING  CODE  9110-9P-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0005;  0MB  No. 
1660-0017] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  jiart  of  its 
continuing  effort  to  reduce  iiajierwork 
and  respondent  hurden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  ojiportunity  to 
comment  on  a  revision  of  a  currently 
approved  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice  seeks 
comments  concerning  information 
collected  for  the  Public  Assistance  (PA) 
program  eligibility  determinations, 
grants  management,  and  com])liance 
with  Federal  laws  and  regulations. 
DATES:  Gomments  must  he  submitted  on 
or  before  A])ril  8.  2013. 

ADDRESSES:  To  avoid  duplicate 
suhmi.ssions  to  the  docket,  jilease  use 
only  one  of  the  following  means  to 
submit  comments: 

(1)  Online.  Submit  comments  at 
www.regnlations.gov  under  Docket  ID 
FEMA-201 3-0005.  Follow  the 
instructions  for  submitting  comments. 

(2)  Mail.  Submit  written  comments  to 
Docket  Manager,  Office  of  Ghief 
Gounsel,  DHS/FEMA,  500  G  Street  SW., 
Room  835,  Washington,  DG  20472- 
3100. 

All  submissions  received  must 
include  the  agency  name  and  Docket  ID. 
Regardle.ss  of  the  method  u.sed  for 
submitting  comments  or  material,  all 
suhmi.ssions  will  he  ])o.sted,  without 
change,  to  the  Federal  eRulemaking 
Portal  at  httj)://www. regulations.gov, 
and  will  include  any  j)er.sonal 
information  you  provide.  Therefore, 
submitting  this  information  makes  it 
public.  You  may  wi.sh  to  read  the 
I’rivacy  Act  notice  that  is  available  via 
the  link  in  the  footer  of 
www.regidations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glifford  Brown,  Executive  Officer, 
Recovery  Directorate,  Public  Assistance 
Division,  (202)  ()4()-413().  You  mav 
contact  the  Records  Management 
Division  for  cojDies  of  the  pro])osed 
collection  of  information  at  facsimile 
number  (202)  040-3347  or  email 


8162 


Federal  Register /  Vol.  78,  No.  24/Tues(lay,  February  5,  2013  / Notices 


address:  FEMA-Infonmtlion-Collactions- 
M(in(igfime>nt@dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

R()l)ert  T.  Stafford  Disa.ster  Relief  and 
Finergencv  Assistance  Act,  42  IJ.S.C. 
r)121-.'52()'7  (the  Stafford  Act),- 
anthorizes  grants  to  assist  State,  I’rihal, 
and  local  governments  and  certain 
Private  Non-Profit  entities  with  the 
response  to  and  recovery  from  disasters 
following  Presidentially  d(;clared  major 
disasters  and  emergenci(!s.  44  CFR  Part 
200  specifies  tin;  information  collections 
necessary  to  facilitate  the  jn'ovision  of 
assistance  under  the  PA  Program.  44 
(iFR  200.202  describes  the  general 
ajjplication  procedures  for  the  PA 
program. 

(Collection  of  Information 

77//e;  Public  Assistance  Program. 

Ty/jc  of  Information  Collaction: 
Revision  of  a  currently  approved 
information  collection. 

FEMA  Forms:  FEMA  Form — 000-0^9 
Reqne.st  for  Public  Assistance;  P'EMA 
P’orin  00‘)-0-?)l  Project  Worksheet  (PW); 
FEMA  Form  009— 0-91 A  Project 
Worksheet  (PW) — Damage  Descri])tion 
and  Scope  of  Work  Continuation  Sheet; 
FEMA  Form  009-0-91 R  Project 
Worksheet  (PW) — Cost  Estimate 
(Continuation  Sheet:  FEMA  Form  OOt)- 
0-91  (C  i^roject  Worksheet  (PW)— Maps 
and  Sketches  Sheet;  FEMA  Form  009- 
0-91 D  Project  Worksheet  (PW) — Photo 
Sheet;  FEMA  Form  009-0-120  Sj)ecial 
(Considerations  Questions:  FEMA  Form 
00<)-0-121  PNP  Facility  Questionnaire; 
FEMA  Form  009-0-123  Force  Account 
Labor  .Summary  Record;  FEMA  Form 
009-0-124  Materials  .Summarv  Record; 
FEMA  Form  009-0-1 2.1  Rented 
Efjuipment  .Summary  Record;  FEMA 
Form  00t)-0-120  Contract  Work 
.Summary  Record;  FEMA  Form  00t)-0- 

127  Force  Account  Ec|uipment 
Summarv  Record;  FEMA  Form  009-0- 

128  Aj)plicant’s  Benefits  Calculation 
Worksheet;  and  FEMA  Form  009-0-111, 
Quarterly  Progress  Reports. 

Abstract:  The  information  collected  is 
utilized  by  FEMA  to  make 
determinations  for  Public  Assistance 
grants  based  on  the  information 
su])plied  by  the  res]K)ndents 

Affected  Pnhiic:  .Siate,  Local  or  3’rihal 
Covernment. 

Number  of  Respondents:  .10. 

Number  of  Responses:  347,1 23. 

Estimated  Total  Annual  Rurden 
Hoars:  341,0.1.1  hours. 

Estimated  Cost:  There  are  no  record 
keeping,  capital,  start-up  maintenance 
costs  as.sociated  with  this  information 
collection. 


(iominonts 

(7)mment.s  may  he  submitted  as 
indicated  in  the  ADDRESSES  caption 
above,  (iomments  are  .solicited  to  (a) 
(ivalnate  whether  the  propostid  data 
colhiction  is  nece.s.sarv  for  the  ])roper 
pcnformance  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  propo.sed  collection  of 
information,  including  the  validitv  of 
the  methodology  and  a.ssnm])tions  used; 
(c)  enhance  the  (luality.  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  ajjpropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technicpies  or 
other  forms  of  information  tec;hnologv. 
e.g.,  permitting  electronic  suhmi.ssion  of 
r(!S])on.ses. 

Dated:  )amiary  30,  2013. 

(ihiirliMiK  1).  Mvrihil, 

Director.  Recoirts  Monogement  Division. 
Mission  Support  Bnrenn.  Federal  Emergency 
.Management  Agency.  Department  of 
Itomeland  Seenritv. 

|I  K  Dor.  2(n:i-024H4  l•'il(!(l  2-4-i:{:  «;4.'j  am| 

BILLING  CODE  9111-23-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Changes  in  Flood  Hazard 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice. 

SUMMARY:  New  or  modified  Base  (1% 
annual-chance)  Flood  Elevations  (BFEs), 
ba.se  flood  depths,  .Special  Flood  Hazard 
Area  (.SFHA)  boundaries  or  zone 
designations,  and/or  the  regulatory 
flood  way  (hennnafter  referred  to  as 
flood  hazard  determinations)  as  shown 
on  the  indicated  Letter  of  Map  Revision 
(LOMR)  for  each  of  the  communities 
listed  in  the  table  below  are  finalized. 
Each  LOMR  revises  the  Flood  Insurance 
Rate  Maj).s  (FIRMs),  and  in  .some  cases 
the  Flood  Insurance  .Study  (FLS)  rejxnt.s, 
currently  in  effect  for  the  li.sted 
communities.  I’lie  tloori  hazard 
determinations  modified  by  each  LOMR 
will  he  u.sed  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents. 


DATES:  The  effective  date  for  each 
LOMR  is  indicated  in  the  table  below. 
ADDRESSES:  Each  LOMR  is  available  for 
inspection  at  both  the  rcispective 
(iommimity  Ma])  Repository  addni.ss 
listed  in  the  table  below  and  online 
through  the  FEMA  Ma))  .Service  (ienter 
at  wivw. ittsc.fema.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  (ihief,  Enginciering 
Management  Branch.  Federal  Insurance 
and  Mitigation  Administration.  FEMA. 
100  0  .Street  .SW.,  Washington.  D(i 
20472,  (202)  040-4004,  or  (email) 
Luis.Rodrignez3@fema.dhs.gov:  or  visit 
the  FEMA  Ma|)  Information  eXchange 
(FMIX)  online  at 
WWW. floodmaps.fema.gov/flun/ 
fmx_main.html. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  ttootl  hazard 
determinations  as  shown  in  the  LOMRs 
for  each  community  li.sted  in  the  table 
below.  Notice  of  the.se  modified  flood 
hazard  determinations  has  been 
l)nl)lished  in  news])a|)er.s  of  local 
circulation  and  ninety  (90)  days  have 
elaj)sed  since  that  })nhlication.  The 
De|)uty  As.sociate  Admini.strator  for 
Mitigation  has  re.solved  any  a])|)eals 
resulting  from  this  notification. 

The  modifiiul  flood  hazard 
determinations  are  made  i)ursnant  to 
.section  200  of  the  Flood  Disa.ster 
Protection  Act  of  1973.  42  U.S.C.  4101, 
and  are  in  accordance  with  the  National 
h’lood  Insurance  Act  of  1908.  42  lJ..S.(i. 
4001  et  seq..  and  with  44  (iFR  |)art  01. 

For  rating  ])urj)oses.  the  currentlv 
effective  community  number  is  .shown 
and  mu.st  be  used  for  all  new  ])olicie.s 
and  renewals. 

The  new  or  modified  flood  hazard 
determinations  are  the  basis  for  the 
flood))lain  management  measures  that 
the  community  is  recjuired  either  to 
ado))t  or  to  show  evidence  of  being 
already  in  effec;t  in  order  to  remain 
(lualified  for  })artici])ation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  new  or  modified  Hood  hazard 
determinations,  together  with  the 
flood))lain  management  criteria  re(|uired 
by  44  CFR  80.3,  are  the  minimum  that 
are  recjuired.  They  should  not  be 
construed  to  mean  that  the  community 
mu.st  change  any  existing  ordinances 
that  are  more  stringent  in  their 
flood|)lain  management  re(|uirement.s. 
'I'he  community  may  at  any  time  enact 
.stricter  re()uirement.s  of  its  own  or 
])ursuant  to  j)olicie.s  estahli.shed  hv  other 
Federal.  State,  or  regional  entities. 

These  new  or  modified  Hood  hazard 
determinations  are  u.sed  to  meet  the 
flood])lain  management  reciuirements  of 
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tile  NFIP  aiul  also  are  u.sed  to  calculate 
the  ajijiropriate  flood  insurance 
preniiuin  rates  for  new  hnildings.  and 
for  the  contents  in  those  buildings.  The 


changes  in  flood  hazard  determinations 
are  in  accordance  with  44  (iFR  ().'i.4. 

Interested  le.sseiis  and  owners  of  real 
pro|)erty  are  encouraged  to  review  the 
final  flood  hazard  information  available 


at  the  address  cited  below  for  each 
coinnuinity  or  online  through  the  FFMA 
Map  Service  Center  at 
w'w’w.insc.fonni.gov. 


Slate  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  dale  of 
modification 

Community 

No. 

Arizona:  Maricopa 
(FEMA  Docket 

No :  B-1249) 

Town  o( 

Wickenburg  (11- 
09-3523P). 

The  Honorable  Kelly  Blunt,  Mayor, 
Town  of  Wickenburg,  155  North 
Tegner  Street,  Suite  A,  Wickenburg, 
AZ  85390. 

155  North  Tegner  Street,  Suite 

A,  Wickenburg,  AZ  85390. 

May  4,  2012  . 

040056 

Maricopa 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

Unincorporated 
areas  of  Mari¬ 
copa  County  (11- 
09-3523P). 

The  Honorable  Don  Stapley,  District  2 
Supervisor,  301  West  Jefferson,  lOlh 
Floor,  Phoenix,  AZ  85003. 

301  West  Jefferson,  10th  Floor, 
Phoenix,  AZ  85003. 

May  4,  2012  . 

040037 

Maricopia 
(FEMA  Dock¬ 
et  No  :  B- 

City  of  Goodyear 
(12-09-1467P). 

The  Honorable  Georgia  Lord,  Mayor, 
City  of  Goodyear,  190  North  Litchfield 
Road,  Goodyear,  AZ  85338. 

119  North  Litchfield  Road, 
Goodyear,  AZ  85338. 

November  30,  2012  . 

040046 

1277). 

Maricopa 
(FEMA  Dock¬ 
et  No.:  B- 
1277). 

Unincorporated 
areas  of  Mari¬ 
copa  County  (12- 
09-1467P). 

The  Honorable  Max  Wilson,  Chair,  Mar¬ 
icopa  County,  Board  of  Supervisors, 
301  West  Jefferson  Street,  Phoenix, 
AZ  85003. 

2801  West  Durango  Street, 
Phoenix,  AZ  85009. 

November  30,  2012  . 

040037 

Maricopa 
(FEMA  Dock¬ 
et  No.:  B- 
1277). 

City  of  Avondale 
(1 2-09-1 467P). 

The  Honorable  Marie  Lopez  Rogers, 
Mayor,  City  of  Avondale,  11465  West 
Civic  Center  Drive,  Avondale,  AZ 
85323. 

1225  South  4th  Street, 
Avondale,  AZ  85323. 

November  30,  2012  . 

040038 

Maricopa 
(FEMA  Dock¬ 
et  No.:  B- 
1277). 

Unincorporated 
areas  of  Mari¬ 
copa  County  (12- 
09-1031 P). 

The  Honorable  Don  Stapley,  Maricopa 
County,  District  5  Supervisor,  301 
West  Jefferson  Street,  Phoenix,  AZ 
85003. 

2801  West  Durango  Street, 
Phoenix.  AZ  85009. 

December  7,  2012 . 

040037 

California:  Orange 
(FEMA  Docket 

No..  B-1277). 

City  of  Irvine  (12- 
09-1694P). 

The  Honorable  Sukhee  Kang,  Mayor, 
City  of  Irvine,  1  Civic  Center  Plaza, 
Irvine,  CA  92606. 

1  Civic  Center  Plaza,  Irvine,  CA 
92606, 

November  7,  2012 . 

060222 

Ventura  (FEMA 
Docket  No.: 
B-1273). 

City  of  Moorpark 
(12-09-0985P). 

The  Honorable  Janice  Parvin,  Mayor, 
City  of  Moorpark,  799  Moorpark  Ave¬ 
nue,  Moorpark,  CA  93021. 

18  High  Street.  Moorpark,  CA 
93021. 

July  18,  2012  . 

060712 

Colorado:  El  Paso 
(FEMA  Docket 

No.:  B-1277). 

City  of  Fountain 
(1 2-08-04 99P). 

The  Honorable  Jeri  Howells,  Mayor, 
City  of  Fountain,  116  South  Main 
Street.  Fountain,  CO  80817. 

116  South  Main  Street,  Foun¬ 
tain,  CO  80817. 

December  12,  2012 . 

080061 

El  Paso  (FEMA 
Docket  No.: 
B-1277). 

Unincorporated 
areas  of  El  Paso 
County  (12-08- 
0499P). 

The  Honorable  Amy  Lathen,  Chair,  El 
Paso  County  Board  of  Commis¬ 
sioners,  200  South  Cascade  Avenue, 
Suite  100,  Colorado  Springs,  CO 
80903. 

El  Paso  County  Building  De¬ 
partment,  2880  International 
Circle,  Colorado  Springs,  CO 
80910. 

December  12,  2012 . 

080059 

Connecticut:  New 
Haven  (FEMA 
Docket  No  :  B- 

Town  of  East 

Haven  (11-01- 
2488P). 

The  Honorable  Joseph  Mature  Jr., 
Mayor,  Town  of  East  Haven,  250 
Main  Street,  East  Haven,  CT  06512. 

461  North  High  Street,  East 
Haven,  CT  06512. 

October  5,  2012  . 

090076 

1277). 

New  Haven 
(FEMA  Dock¬ 
et  No..  B- 
1277). 

City  of  New  Haven 
(11-01-2488P). 

The  Honorable  John  Destefano,  Jr., 
Mayor,  City  of  New  Haven,  165 
Church  Street,  New  Haven,  CT 
06510. 

200  Orange  Street,  New  Haven, 
CT  06510. 

October  5,  2012  . 

090084 

New  Haven 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  Meriden 
(11-01-2893P). 

The  Honorable  Michael  S.  Rohde, 
Mayor,  City  of  Meriden.  142  East 
Main  Street,  Meriden,  CT  06450. 

142  East  Main  Street.  Meriden, 
CT  06450. 

December  7,  2012 . 

090081 

1277). 

Idaho:  Ada  (FEMA 
Dockel  No.:  B- 
1273). 

City  of  Boise  (11- 
10-1081 P). 

The  Honorable  David  H.  Biesler,  Mayor, 
City  of  Boise,  150  North  Capitol  Bou¬ 
levard,  Boise,  ID  83702. 

150  North  Capitol  Boulevard, 
Boise,  ID  83702. 

June  15,  2012  . 

160002 

Ada  (FEMA 
Docket  No.: 
B-1273). 

Unincorporated 
areas  of  Ada 
County  (11-10- 
1081P). 

The  Honorable  Rick  Yzaguirre,  Chair, 
Ada  County  Board  of  Commissioners, 
200  West  Front  Street,  3rd  floor, 
Boise,  ID  83702. 

200  West  Front  Street.  3rd 
Floor,  Boise,  ID  83702. 

June  15,  2012  . 

160001 

Ada  (FEMA 
Docket  No.: 
B-1277). 

City  of  Eagle  (12- 
10-0460P). 

The  Honorable  Jim  Reynolds,  Mayor, 
City  of  Eagle,  660  East  Civic  Lane, 
Eagle,  ID  83616. 

660  East  Civic  Lane,  Eagle,  ID 
83616. 

October  5,  2012  . 

160003 

Ada  (FEMA 
Docket  No.: 
B-1277). 

Unincorporated 
areas  of  Ada 
County  (12-10- 
0460P). 

The  Honorable  Rick  Yzaguirre,  Chair¬ 
man,  Ada  County  Board  of 
Commisioners,  200  West  Front 
Street,  Boise,  ID  83702. 

200  West  Front  Street,  Boise, 
ID  83702. 

October  5,  2012  . 

160001 

Blaine  (FEMA 
Docket  No.: 
B-1249). 

City  of  Hailey  (11- 
10-1694P). 

The  Honorable  Rick  Davis,  Mayor,  City 
of  Hailey,  115  Main  Street  South, 
Suite  H,  Hailey,  ID  83333. 

115  Main  Street,  Hailey,  ID 
83333. 

May  10,  2012  . 

160022 

Blaine  (FEMA 
Docket  No.: 
B-1273). 

City  of  Hailey  (12- 
1 0-0384 P). 

The  Honorable  Fritz  Haemmerle, 
Mayor,  City  of  Hailey,  115  Main 
Street  South,  Suite  H,  Hailey,  ID 
83333. 

115  Main  Street  South,  Suite  H, 
Hailey,  ID  83333. 

July  5,  2012  . 

160022 

Latah  (FEMA 
Docket  No.. 
B-1249). 

Unincorporated 
areas  of  Latah 
County  (11-10- 
1485P). 

The  Honorable  Jennifer  Barrett,  Chair, 
Latah  County  Board  of  Commis¬ 
sioners,  522  South  Adams  Street, 
Moscow,  ID  83843. 

522  South  Adams  Street,  Mos¬ 
cow,  ID  83843. 

May  11,  2012  . 

160086 
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Stale  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

Illinois:  DuPage 
(FEMA  Docket 

No.:  B-1277). 

City  of  Elmhurst 
(12-05-5094P). 

The  Honorable  Peter  P.  DiCianni, 
Mayor,  City  of  Elmhurst,  209  North 
York  Street,  Elmhurst,  IL  60126. 

209  North  York  Street,  Elm¬ 
hurst,  IL  60126. 

November  30,  2012  . 

Effingham 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

City  of  Effingham 
(11-05-5866P). 

The  Honorable  Merv  Gillenwater, 
Mayor,  City  of  Effingham,  201  East 
Jefferson  Avenue,  Effingham,  IL 
62401 . 

201  East  Jefferson  Avenue, 
Effingham,  IL  62401. 

July  24,  2012  . 

Kane  (FEMA 
Docket  No.: 
B-1277). 

City  of  Aurora  (12- 
05-2993P). 

The  Honorable  Thomas  Weisner, 
Mayor,  City  of  Aurora,  44  East  Down¬ 
er  Place,  Aurora,  IL  60507. 

44  East  Downer  Place,  Aurora. 

IL  60507. 

November  16,  2012 . 

Kendall  (FEMA 
Docket  No.: 
B-1273). 

City  of  Sandwich 
(12-05-01 75P). 

The  Honorable  Tom  Thomas,  Mayor, 
City  of  Sandwich,  144  East  Railroad 
Street.  Sandwich,  IL  60548. 

144  East  Railroad  Street,  Sand¬ 
wich,  IL  60548, 

July  13,  2012  . 

Kendall  (FEMA 
Docket  No.: 
B-1273). 

Unincorporated 
areas  of  Kendall 
County  (12-05- 
0175). 

Mr.  John  Purcell  Kendall,  County  Board 
Chairman,  1 1 1  West  Fox  Street, 
Yorkville,  IL  60560, 

111  West  Fox  Street,  Yorkville, 

IL  60560. 

July  13,  2012  . 

McHenry  (FEMA 
Docket  No.: 
B-1249). 

City  of  Crystal  Lake 
(11-05-7872P). 

The  Honorable  Aaron  T.  Shepley, 
Mayor,  City  of  Crystal  Lake,  100 
West  Woodstock  Street,  Crystal  Lake, 

IL  60014. 

100  West  Woodstock  Street, 
Crystal  Lake,  IL  60014. 

May  21,  2012  . 

McLean  (FEMA 
Docket  No.: 
B-1273). 

City  of  Bloomington 
(1 1-05-351 3P). 

The  Honorable  Stephen  F.  Stockton, 
Mayor,  City  of  Bloomington,  109  East 
Olive  Street,  Bloomington,  IL  61701. 

109  East  Olive  Street,  Bloom¬ 
ington,  IL  61701. 

July  13,  2012  . 

McLean  (FEMA 
Docket  No.: 
B-1273). 

Unincorporated 
areas  of  McLean 
County  (11-05- 
3513P). 

The  Honorable  Matt  Sorenson,  McLean, 
County  Board  Chairman,  115  East 
Washington  Street,  Room  401, 
Bloomington,  IL  61701. 

1 1 5  East  Washington  Street. 
Room  M102,  Bloomington,  IL 
61701. 

July  13,  2012  . 

Tazewell  (FEMA 
Docket  No.: 
B-1273). 

City  of  Washington 
(11-05-7882P). 

The  Honorable  Gary  W.  Manier,  Mayor, 
City  of  Washington,  301  Walnut 
Street,  Washington,  IL  61571. 

301  Walnut  Street,  Washington, 
IL  61571. 

July  12,  2012  . 

Will  (FEMA 
Docket  No.: 
B-1273). 

Village  of 

Romeoville  (11- 
05-0953P). 

The  Honorable  John  Noak,  Mayor,  Vil¬ 
lage  of  Romeoville,  1050  West 
Romeo  Road,  Romeoville,  IL  60446. 

1050  West  Romeo  Road, 
Romeoville,  IL  60446. 

July  20,  2012  . 

Will  (FEMA 
Docket  No.: 
B-1273). 

Village  of  Plainfield 
(11-05-6606P). 

The  Honorable  Michael  P.  Collins, 
President,  Village  of  Plainfield,  24401 
West  Lockport  Street,  Plainfield,  IL 
60544. 

24401  West  Lockport  Street, 
Plainfield,  IL  60544. 

June  8.  2012  . 

Will  (FEMA 
Docket  No.: 
B-1273). 

Unincorporated 
areas  of  Will 
County  (11-05- 
6606P). 

The  Honorable  Lawrence  M.  Walsh, 
Will  County  Executive,  302  North  Chi¬ 
cago  Street,  Joliet,  IL  60432. 

58  East  Clinton  Street.  Suite 
500,  Joliet,  IL  60432. 

June  8,  2012  . 

Will  (FEMA 
Docket  No.: 
B-1249). 

Village  of 

Romeoville  (11- 
05-7401 P). 

The  Honorable  John  Noak,  Mayor,  Vil¬ 
lage  of  Romeoville,  13  Montrose 
Drive,  Romeoville,  IL  60446. 

1050  West  Romeo  Road. 
Romeoville,  IL  60446. 

June  1.  2012  . 

Iowa:  Black  Hawk 
(FEMA  Docket 

No.:  B-1273). 

City  of  Cedar  Falls 
(11-07-1543P). 

The  Honorable  Jon  Crews,  Mayor,  City 
of  Cedar  Falls,  220  Clay  Street, 
Cedar  Falls,  lA  50613. 

220  Clay  Street.  Cedar  Falls,  lA 
50613. 

June  8,  2012  . 

Indiana:  Allen 
(FEMA  Docket 

No.:  B-1277). 

Unincorporated 
areas  of  Allen 
County  (12-05- 
1513P). 

The  Honorable  Nelson  Peters,  Presi¬ 
dent,  Allen  County  Board  of  Commis¬ 
sioners,  200  East  Berry  Street,  Suite 
410,  Fort  Wayne,  IN  46802. 

1  East  Main  Street,  Room  630, 
Fort  Wayne,  IN  46802. 

November  13,  2012 . 

Lake  (FEMA 
Docket  No.: 
B-1277). 

City  of  New  Haven 
(12-05-1513P). 

The  Honorable  Terry  E.  McDonald, 
Mayor,  City  of  New  Haven,  815  Lin¬ 
coln  Highway  East,  New  Haven,  IN 
46774. 

815  Lincoln  Highway  East,  New 
Haven,  IN  46774. 

November  13,  2012 . 

Lake  (FEMA 
Docket  No.: 
B-1277). 

City  of  Hobart  (12- 
05-0788 P). 

The  Honorable  Brian  K.  Snedecor, 
Mayor,  City  of  Hobart,  414  Main 
Street,  Hobart,  IN  46342. 

414  Main  Street,  Hobart.  IN 
46342. 

December  3.  2012 . 

Kansas:  Johnson 
(FEMA  Docket 

No.:  B-1277). 

City  of  Roeland 

Park  (11-07- 
3430P). 

The  Honorable  Adrienne  Foster,  Mayor, 
City  of  Roeland  Park,  4600  West  51st 
Street,  Roeland  Park,  KS  66205. 

4600  West  51st  Street,  Roeland 
Park,  KS  66205. 

November  14,  2012 . 

Johnson  (FEMA 
Docket  No.: 
B-1277). 

City  of  Fairway  (1 1- 
07-3430P). 

The  Honorable  Jerry  Wiley,  Mayor,  City 
of  Fairway,  4210  Shawnee  Mission 
Parkway,  Suite  100,  Fairway,  KS 
66205. 

5252  Beliner  Road,  Fairway,  KS 
66205. 

November  14,  2012 . 

Johnson  (FEMA 
Docket  No.: 
B-1277). 

City  of  Roeland 

Park  (11-07- 
3422P). 

The  Honorable  Adrienne  Foster,  Mayor, 
City  of  Roeland  Park,  4600  West  51st 
Street,  Roeland  Park,  KS  66205. 

4600  West  51st  Street,  Roeland 
Park,  KS  66205. 

November  7,  2012 . 

McPherson 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

City  of  McPherson 
(12-07-0044P). 

The  Honorable  Thomas  A.  Brown, 
Mayor,  City  of  McPherson,  400  East 
Kansas  Avenue,  McPherson,  KS, 
67460. 

400  East  Kansas  Avenue, 
McPherson.  KS  67460. 

June  27,  2012  . 

Sedgwick 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

City  of  Wichita  (11- 
07-2738 P). 

The  Honorable  Carl  Brewer,  Mayor,  City 
of  Withita,  455  North  Main  Street, 
Wichita,  KS  67202, 

455  North  Main  Street,  Wichita. 
KS  67202. 

June  19,  2012  . 

Sedgwick 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

Unincorporated 
areas  of  Sedg¬ 
wick  County  (1 1- 
07-2738P). 

The  Honorable  Tim  R.  Norton,  Sedg¬ 
wick  County  Board  of  Commis¬ 
sioners,  525  North  Main  Street,  Suite 
320,  Wichita,  KS  67203. 

1144  South  Seneca  Street. 
Wichita,  KS  67213. 

June  19.  2012  . 

Community 

No. 

170205 

170229 

170320 

170188 

170341 

170476 

170490 

170931 

170655 

170711 

170771 

170695 

170711 

190017 

180302 

180004 

180136 

200176 

205185 

200176 

200217 

200328 

200321 
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State  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

Community 

No. 

Washington  . 

Town  of  Milbridge 
(12-01-1740P). 

The  Honorable  Lewis  M.  Pinkham, 
Town  Manager,  Town  of  Milbridge,  22 
School  Street,  Milbridge,  ME  04658. 

22  School  Street,  Milbridge,  ME 
04658. 

December  19,  2012 . 

230142 

Cumberland . 

City  of  Portland 
(12-01-0692P) 

The  Honorable  Michael  Brennan, 
Mayor,  City  of  Portland,  389  Con¬ 
gress  Street,  Portland,  ME  04101. 

389  Congress  Street,  Room 
315,  Portland,  ME  04101. 

November  9,  2012 . 

230051 

Penobscot  . 

Town  of  Hermon 
(12-01-0085P). 

The  Honorable  Tim  McCluskey,  Chair¬ 
man,  Town  of  Hermon  Council,  333 
Billings  Road,  Hermon,  ME  04401 . 

333  Billings  Road,  Hermon,  ME 
04401. 

October  12,  2012  . 

230389 

Lincoln  (FEMA 
Docket  No.: 
B-1273). 

Town  of  Southport 
(11-01-1247P). 

The  Honorable  Gerald  Gamage,  Town 
of  Southport,  Town  Selectman,  361 
Hendricks  Hill  Road,  Southport,  ME 
04576. 

361  Hendricks  Hill  Road. 
Southport,  ME  04576. 

June  8,  2012  . 

230221 

Minnesota: 

Dakota  (FEMA 
Docket  No.: 
B-1249). 

City  of  Inver  Grove 
Heights  (1 1-05- 
5362P). 

The  Honorable  George  Tourville, 
Mayor.  City  of  Inver  Grove  Heights, 
8150  Barbara  Avenue,  Inver  Grove 
Heights,  MN  55077. 

8150  Barbara  Avenue,  Inner 
Grove  Heights,  Minnesota. 
55077. 

May  21,  2012  . 

270106 

Rice  (FEMA 
Docket  No.: 
B-1273). 

City  of  Fairbault 
(12-05-1808P). 

The  Honorable  John  Jasinski,  Mayor, 
City  of  Fairbault,  Fairbault  City  Hall, 
208  1st  Avenue  Northwest,  Fairbault, 
MN  55021, 

208  1st  Avenue,  Northwest, 
Fairbault.  MN  55021. 

July  6,  2012  . 

270404 

Washington 
(FEMA  Dock¬ 
et  No.:  B- 
1249). 

Unincorporated 
areas  of  Wash¬ 
ington  County 
(11-05-5362P). 

The  Honorable  Gary  Kriesel,  Chairman, 
Washington  County  Board  of  Com¬ 
missioners,  14949  62nd  Street  North, 
Stillwater,  MN  55082. 

14949  62nd  Street  North,  Still¬ 
water,  MN  55082. 

May  21,  2012  . 

270499 

Washington 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  Newport 
(11-05-5362P). 

The  Honorable  Tim  Geraghty,  Mayor, 
City  of  Newport,  596  7th  Avenue, 
Newport,  MN  55055. 

596  7th  Avenue,  Newport,  MN 
55055. 

May  21,  2012  . 

270510 

1249). 

Washington 
(FEMA  Dock¬ 
et  No.:  B- 

City  of  St.  Paul 

Park  (11-05- 
5362P). 

The  Honorable  John  Hunziker,  Mayor, 
City  of  St.  Paul  Park,  600  Portland 
Avenue,  St,  Paul  Park,  MN  55071. 

600  Portland  Avenue,  St.  Paul 
Park,  MN  55071 . 

May  21,  2012  . 

270514 

1249). 

Missouri: 

St.  Charles 
(FEMA  Dock¬ 
et  No  :  B- 
1273). 

City  of  Chesterfield 
(11-07-3427P). 

The  Honorable  Bruce  Geiger,  Mayor, 
City  of  Chesterfield,  690  Chesterfield 
Parkway  West,  Chesterfield,  MO 
63017. 

690  Chesterfield  Parkway  Wesf, 
Chesferfield,  MO  63017. 

July  6,  2012  . 

290896 

St.  Charles 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

Unincorporated 
areas  of  St. 

Charles  County 
(11-07-3427P). 

The  Honorable  Steve  Ehimann,  St. 
Charles  County  Executive,  100  North 
3rd  Street,  St.  Charles,  MO  63301 . 

300  North  2nd  Street,  St. 
Charles,  MO  63301 . 

July  6.  2012  . 

290315 

Jackson  (FEMA 
Docket  No.: 
B-1273). 

City  of  Independ¬ 
ence  (1 1-^7- 
2613P). 

The  Honorable  Don  B.  Remial,  Mayor, 
City  of  Independence,  111  East 
Maple  Avenue,  Independence,  MO 
64050. 

1 1 1  East  Maple  Avenue,  Inde¬ 
pendence,  MO  64050. 

July  13,  2012  . 

i 

290172 

St.  Louis  (FEMA 
Docket  No.: 
B-1273). 

Unincorporated 
areas  of  Sf.  Louis 
County  (11-07- 
2794P). 

The  Honorable  Charlie  A.  Dooley,  Sf. 
Louis,  County  Executive,  41  South 
Central  Avenue,  Clayton,  MO  63105. 

41  South  Central  Avenue,  Clay¬ 
ton,  MO  63105. 

July  17,  2012  . 

290327 

Ohio: 

Franklin  (FEMA 
Docket  No.: 
B-1249). 

City  of 

Reynoldsburg 

(11-05-8753P). 

The  Honorable  Brad  McCloud,  Mayor, 
City  of  Reynoldsburg,  7232  Easf  Main 
Streef,  Reynoldsburg,  OH  43068. 

7232  East  Main  Street, 
Reynoldsburg,  OH  43068. 

June  4,  2012  . 

390177 

Licking  (FEMA 
Docket  No.: 
B-1249). 

Village  of  Granville 
(1 1-05-51 65P). 

The  Honorable  Melissa  Hartfield, 
Mayor,  Village  of  Granville,  141  Easf 
Broadway,  Granville,  OH  43023. 

141  East  Broadway,  Granville, 
OH  43023. 

May  4,  2012  . 

390330 

Licking  (FEMA 
Docket  No.: 
B-1249). 

Unincorporated 
areas  of  Licking 
County  (11-05- 
5165P). 

The  Honorable  Timothy  Bubb,  Presi¬ 
dent,  Licking  County  Commissioners, 
20  South  Second  Street,  Newark,  OH 
43055. 

20  South  Second  Street.  New¬ 
ark,  OH  43055. 

May  4,  2012  . 

390328 

Clinton  (FEMA 
Docket  No.: 
B-1273). 

Village  of  Sabina 
(12-05-0889P). 

The  Honorable  Dean  Carnahan,  Mayor, 
Village  of  Sabina,  99  North  Howard 
Street,  Sabina,  OH  45169. 

99  North  Howard  Street, 
Sabina,  OH  45169. 

May  3,  2012  . 

390627 

Cuyahoga 
(FEMA  Dock¬ 
et  No.:  B- 
1273). 

City  of  Beachwood 
(12-05-2285P). 

The  Honorable  Merle  S.  Gorden, 
Mayor,  City  of  Beachwood,  25325 
Fairmont  Boulevard,  Beachwood,  OH 
44122. 

25325  Fairmont  Boulevard, 
Beachwood,  OH  44122, 

June  29,  2012  . 

390094 

Oregon: 

Jackson  (FEMA 
Docket  No.: 
B-1249). 

Unincorporated 
areas  of  Jackson 
County  (1 1-10- 
1732P). 

The  Honorable  Dennis  C.W.  Smith, 
Jackson  County  Chairman,  Board  of 
Commissioners,  Jackson  County 
Courthouse.  Room  214,  10  South 
Oakdale  Avenue,  Medford,  OR  97501 . 

Jackson  County  Courthouse, 
Room  214,  10  South  Oakdale 
Avenue,  Medford,  OR  97501 . 

May  2,  2012  . 

415589 

Jackson  (FEMA 
Docket  No.: 
B-1249). 

City  of  Medford 
(1 1-10-1 732P). 

The  Honorable  Gary  H.  Wheeler, 
Mayor,  City  of  Medford,  411  West  8th 
Street,  Medford,  OR  97501. 

411  West  8th  Street,  Medford, 
OR  97501. 

May  2,  2012  . 

410096 

Washington:  DC 
(FEMA  Docket 

No.:  B-1273). 

Districf  of  Columbia 
(12-03-0808P). 

The  Honorable  Vincent  C.  Gray,  Mayor, 
District  of  Columbia,  1350  Pennsyl¬ 
vania  Avenue,  Northwest,  Wash¬ 
ington.  DC  20004. 

1200  1st  Street,  Northeast,  5th 
Floor,  Washington,  DC  20002. 

July  20,  2012  . 

110001 
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State  and  county 

Location  and  case 
No. 

Chief  executive  officer  of  community 

Community  map  repository 

Effective  date  of 
modification 

West  Virginia: 

Jefferson 

City  of  Ranson  (11- 

The  Honorable  A.  David  Hamill,  Mayor, 

312  South  Mildred  Street, 

May  23,  2012  . 

540068 

(FEMA  Dock- 

03-1 484  P). 

City  of  Ranson,  312  South  Mildred 

Ranson,  WV  25438. 

et  No.:  B- 
1249). 

Street.  Ranson,  WV  25438. 

Jefferson 

Unincorporated 

The  Honorable  Patsy  Noland,  Presi- 

124  East  Washington  Street, 

May  23,  2012  . 

540065 

(FEMA  Dock- 

areas  of  Jeffer- 

dent,  Jefferson  County  Commission, 

Charlestown,  WV  25414. 

et  No.:  B- 

son  County  (11- 

124  East  Washington  Street,  Charles- 

1249). 

03-1484P). 

town,  WV  25414. 

Wisconsin: 

Barron  (FEMA 

Unincorporated 

The  Honorable  James  A.  Miller,  Barron 

330  East  LaSalle  Avenue,  Bar- 

May  10,  2012  . 

550568 

Docket  No.: 

areas  of  Barron 

County  Board  Chairman,  330  East 

ron,  Wl  54812. 

B-1249). 

County  (12-05- 
0299P). 

LaSalle  Avenue,  Barron,  Wl  54812. 

Outagamie 

City  of  Appleton 

The  Honorable  Timothy  Hanna.  Mayor, 

100  North  Appleton  Street.  Ap- 

May  9,  2012  . 

555542 

(FEMA  Dock- 

(11-05-7670P). 

City  of  Appleton,  100  North  Appleton 

pleton,  Wl  5491 1 . 

et  No.:  B- 
1249). 

Street,  Appleton,  Wl  5491 1 . 

Columbia 

City  of  Columbus 

The  Honorable  Bob  Link,  Mayor,  City  of 

105  North  Dickason  Boulevard, 

May  29,  2012  . 

550058 

(FEMA  Dock- 

(11 -05-451 9P). 

Columbus,  103  Wildwood  Drive,  Co- 

Columbus,  Wl  53925. 

et  No.:  B- 
1249). 

lumbus,  Wl  53925. 

Columbia 

Unincorporated 

The  Honorable  Robert  Westby,  Colum- 

400  DeWitt  Street,  Portage,  Wl 

May  29,  2012  . 

550581 

(FEMA  Dock- 

areas  of  Colum- 

bia  County  Board  Chairman,  400 

53901. 

et  No.:  B- 

bia  County  (11- 

DeWitt  Street,  Portage,  Wl  53901 . 

1249). 

05-4519P). 

Rock  (FEMA 

Unincorporated 

The  Honorable  J.  Russell  Podzilni, 

51  South  Main  Street,  Janes- 

July  11,  2012  . 

550363 

Docket  No.: 

areas  of  Rock 

Chair,  Rock  County  Board  of  Super- 

ville,  Wl  53545. 

B-1273). 

County  (12-05- 

visors,  51  South  Main  Street,  Janes- 

1647P). 

ville,  Wl  53545. 

Racine  (FEMA 

City  of  Burlington 

The  Honorable  Robert  Miller,  Mayor, 

300  North  Pine  Street.  Bur- 

June  8,  2012  . 

550348 

Docket  No.: 

(11-05-291  IP). 

City  of  Burlington,  300  North  Pine 

lington,  Wl  53105. 

B-1273). 

Street,  Burlington,  Wl  53105. 

Racine  (FEMA 

Unincorporated 

The  Honorable  James  A.  Ladwig, 

14200  Washington  Avenue, 

June  8.  2012  . 

550347 

Docket  No.: 

areas  of  Racine 

Racine  County  Executive,  730  Wis- 

Sturtevant,  Wl  53177. 

B-1273). 

County  (1 1-05- 
291  IP). 

consin  Avenue,  Racine,  Wl  53403. 

Walworth 

Unincorporated 

The  Honorable  David  Bretl.  Walworth 

100  West  Walworth  Street,  Elk- 

June  4,  2012  . 

550462 

(FEMA  Dock- 

areas  of 

County  Administrator,  100  West 

horn,  Wl  53121. 

et  No.:  B- 

Walworth  County 

Walworth  Street,  Elkhorn,  Wl  53121. 

1273). 

(11-05-4839P). 

Washington 

Unincorporated 

The  Herbert  J.  Tennies  Washington 

333  East  Washington  Street. 

June  8,  201 2  . 

550471 

(FEMA  Dock- 

areas  of  Wash- 

County  Board  Chairperson,  432  East 

Suite  2300,  West  Bend,  Wl 

et  No.:  B- 

ington  County 

Washington  Street,  Suite  3029,  West 

53095. 

1273). 

(11-05-6560P). 

Bend,  Wl  53095. 

((Catalog  ol  l''(;(l{;ral  Domestic  Assistance  No. 
97.022,  “Mood  Insurance.") 

]anies  A.  Walke, 

Aclin^  Dapiilv  Associata  Aciminisimtor  far 
iMiti^’otion,  Dapaiiment  ofllameland 
Security,  Fadaral  Emargancy  Managanwnl 
Agancy. 

Il'R  Doc.  2t)i:t-()2441  Filed  2-4-1;);  ft:4.">  :mi| 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEI\/IA-B-1288] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DUS. 
action:  Notice. 

SUMMARY:  This  notice  lists  ctimmunities 
where  the  addition  or  modification  of 


Base  Flood  Elevations  (BFEs),  base  flood 
depths.  Special  Flood  Hazard  Area 
(SFHA)  boundaries  or  zone 
designations,  or  the  regulatory  iloodway 
(hereinafter  referred  to  as  flood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Rate  Maps  (FIRMs),  and 
where  applicable,  in  the  supjiorting 
Flood  Insurance  Study  (FIS)  reports, 
prejiared  by  the  Federal  Emergenev 
Management  Agency  (FEMA)  for  each 
community,  is  a|)propriate  hecau.se  of 
new  scientific  or  technical  data.  The 
FIRM,  and  where  applicable,  portions  of 
the  FIS  report,  have  been  revised  to 
reflect  these  flood  hazard 
determinations  through  i.ssuance  of  a 
Letter  of  Maji  Revision  (LOMR),  in 
accordance  with  Title  44,  Fart  B.'i  of  the 
Code  of  Federal  Regulations  (44  CI’R 
f’art  (i.l).  The  LOMR  will  he  used  by 
insurance  agents  and  others  to  calculate 
a])]Jiopriate  flood  insurance  premium 
rates  for  new  buildings  and  the  contents 
of  those  buildings.  For  rating  purpo.ses, 
the  currently  effective  community 
number  is  shown  in  the  table  below  and 


must  be  used  h)r  all  new  j)olicie.s  and 
renewals. 

DATES:  These  flood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  the  table  below  and 
revise  the  FIRM  panels  and  FIS  report 
in  effect  prior  to  this  determination  tor 
the  listed  communities. 

From  the  date  of  the  second 
j)iiblication  of  notification  of  these 
changes  in  a  newspaper  of  local 
circulation,  any  per.son  has  ninety  (90) 
days  in  which  to  request  thi'ough  the 
community  that  the  Deputy  Associate 
Admini.strator  for  Mitigation  reconsider 
the  changes.  Lhe  Hood  hazard 
deteimination  information  may  be 
changed  during  the  9()-day  period. 
ADDRESSES:  The  affected  communities 
are  li.sted  in  the  table  below.  Revised 
flood  hazard  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
resjjective  community  map  re})o.sitory 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FIS  report  for  each  community  are 
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accessible  online  through  the  FEMA 
Maj)  S(M  \’ic(!  Center  at 
w’ww'.nisc.lanui.^ov  for  coinj)arison. 

Submit  comments  and/or  a])j)eals  to 
the  (liief  Executive  Officer  of  the 
community  as  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
Rodriguez.  (3iief.  Engineering 
Management  Hranch.  Federal  Insurance 
and  Mitigation  Administration.  FEMA. 
.'iOO  C  Street  .SW..  Washington.  DC. 
20472.  (202)  040-4004.  or  (email) 
lAiis.li()drifiuny.3@f(iiu(t.(ihs.}fov:  or  visit 
the  FEMA  Maj)  Information  eXchange 
(FMIX)  online  at 
ww'W.floodnKtps.fanui.i’ov/fhin/ 
fiuxiiKiin.lUml. 

SUPPLEMENTARY  INFORMATION:  The 
specific  flood  hazard  determinations  are 
not  described  for  each  community  in 
this  notice.  However,  the  online 
location  and  local  community  map 
repository  addre.ss  where  the  flood 


hazard  determination  information  is 
available  for  inspection  is  provided. 

Any  reipiest  for  reconsideration  of 
flood  hazard  determinations  must  he 
submitted  to  the  Chief  Executive  Officer 
of  the  coimmmity  as  li.sted  iu  the  table 
below. 

The  modifications  are  luadi;  |)nrsuaut 
to  section  201  of  the  Mood  Disaster 
ITotectiou  Act  of  l‘)73.  42  tl.S.C.  4105. 
and  are  iu  accordance  with  the  National 
Flood  Insurance  Act  of  1008.  42  U.S.fi. 
4001  (it  s<;(].,  and  with  44  (]FR  Part  05. 

The  FIRM  and  FIS  report  are  the  basis 
of  the  flooilplain  management  measures 
that  the  community  is  required  either  to 
ado])t  or  to  show  evidence  of  having  in 
effect  in  order  to  ipialify  or  remain 
(]naliried  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

The.se  flood  hazard  determinations, 
together  with  the  lloodplain 
management  criteria  reipiired  by  44  (]FR 


00.3.  are  the  minimum  that  are  reijuired. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
exi.stiug  ordinances  that  are  more 
.stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  nujuirements  of  its  own  or 
imrsuant  to  jiolicies  established  by  other 
Federal.  State,  or  regional  entities.  The 
Hood  hazard  determinations  are  in 
accordance  with  44  HFR  05.4. 

The  affected  communities  are  listed  in 
the  following  table.  Flood  hazard 
determination  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
respective  community  ma])  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  MRM 
and  FIS  report  for  each  community  are 
acce.ssihle  online  through  the  FEMA 
Map  .Service  Clenter  at 
w’W'iv. insc.fdinci.gov  for  coinjiari.son. 
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((’.{itc'ilo^  of  !''(!(l<;ral  IJoiiioslic;  Assislaiico  No. 
97.022.  ‘■^'lo(Kl  Insiiraiica!.") 

laiTii^  A.  Walko, 

A(:lin}>  Deputy  ANsncitila  Administrator  for 
\tili<’ation.  Dopartnnmt  ofllomtdand 
Srciirity.  Fodoral  Em(!r<’rncy  Manoffomont 
Aytmoy. 

II'K  I)(h:.  2()1:J-0244.'>  I'ilwl  2-4-i:e  K;4.')  ami 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1291] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  DUS. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  connmmities 
where  the  addition  or  modification  of 
Base  Flood  Elevations  (BFEs).  Base  Hood 
dej)ths,  Sjjecial  Flood  Hazard  Area 
(SFHA)  boundaries  or  zone 
designations,  or  the  regulatory  floodway 
(hereinafter  refernul  to  as  Hood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Rate  Maps  (FlRMs),  and 
where  applicable,  in  the  snpjiorting 
Flood  Insurance  Stiidv  (FIS)  nijiorts. 
prepared  by  the  h’ederal  Emergency 
Management  Agency  (FEMA)  for  each 
community,  is  appro|)riate  because  of 
new  scientific  or  technical  data.  The 
FIRM,  and  where  a])j)licahle,  portions  of 
the  FIS  report,  have  been  revised  to 
rellect  these  Hood  hazard 
determinations  through  issuance  of  a 
LiitterofMap  Revision  (LOMR),  in 
accordance  with  Title  44.  Fart  85  of  the 
Code  of  Federal  Regidations  (44  CFR 
part  8.5).  Tlie  LOMR  will  he  u.sed  hy 
insurance  agents  and  others  to  calculate 
a])})ropriate  Hood  insurance  jmnnium 
rates  for  new  hnildings  and  the  contents 


of  those  buildings.  For  rating  purj)oses. 
the  currently  effective  community 
numher  is  shown  in  the  table  below  and 
must  be  used  for  all  new  policies  and 
renewals. 

DATES:  'I’hese  Hood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  tin;  table  below  and 
revi.se  the  FIRM  pamds  and  MS  re])ort 
in  effect  ])rior  to  this  determination  for 
the  listed  communities. 

From  the  date  of  the  second 
publication  of  notification  of  these 
changes  in  a  newspaper  of  local 
circulation,  any  ])erson  has  ninety  (80) 
days  in  which  to  recjuest  through  the 
community  that  the  Diipuly  Associate 
Administrator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
determination  information  may  be 
changed  during  the  9()-dav  period. 
ADDRESSES:  Tile  affected  communities 
are  listed  in  the  table  below.  Revised 
flood  hazard  information  for  each 
community  is  available  for  ins|)ection  at 
both  the  online  location  and  the 
respective  communitv  maj)  re]K)silorv 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FIS  rejiort  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
www’.nisc.faiiKi.oov  for  coinjiarison. 

Submit  comments  and/or  ajijieals  to 
the  (ihief  Executive  Officer  of  the 
communitv  as  li.sted  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration.  FEMA, 
500  C  Street  SVV.,  Washington,  DC 
20472.  (202)  848-4084,  or  (email) 
LLiis.Ho(iri<>iioz3@foni(i.(ihs.go\':  or  visit 
the  FEMA  Map  information  eXchange 
(FMIX)  online  at 
u'W’w.floodnuips.fonui. gov/ film/ 
fmxnuiin.html. 

SUPPLEMENTARY  INFORMATION:  The 

specific  Hood  hazard  determinations  are 
not  described  for  each  communitv  in 
this  notice.  However,  the  online 


location  and  local  c;ommunity  maj) 
reiiositorv  addre.ss  where  the  flood 
hazard  determination  information  is 
available  for  insjiection  is  ])rovi{led. 

Any  recpiest  for  reconsideration  of 
flood  hazard  determinations  must  be 
submitted  to  the  Chief  Executive  Officer 
of  the  community  as  listed  in  the  table 
below. 

The  modifications  an;  made  ])ursuant 
to  section  201  of  the  Flood  Disaster 
Frotection  Act  of  1t)73,  42  IJ..S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1088,  42  II.S.CL 
4001  (d  sacj..  and  with  44  CFR  Fart  85. 

The  f’lRM  and  FIS  report  are  the  basis 
of  tin;  flood])lain  management  measures 
that  the  community  is  required  either  to 
adopt  or  to  show  evidence  of  having  in 
(;ffect  in  order  to  (jualify  or  remain 
(lualified  for  ])artici])ation  in  the 
National  Flood  Insurance  Frogram 
(NFIF). 

These  flood  hazard  determinations, 
together  with  the  flood])lain 
management  criteria  r(;quired  by  44  (iFR 
80.3.  are  the  minimum  that  are  r(;(iuired. 
Thi;y  should  not  hi;  construed  to  mean 
that  the  communitv  must  change  any 
existing  ordinances  that  are  more 
.stringent  in  th(;ir  floodplain 
management  n;qnirem(;nt.s.  The 
community  may  at  any  time  (;nact 
.stricter  re(piir(;ments  of  its  own  or 
|)ur.suant  to  ])olici(;s  estahli.shed  by  other 
Federal,  .State,  or  regional  entities.  The 
Hood  hazard  determinations  are  in 
accordanci;  with  44  (iFR  85.4. 

The  affected  communities  are  listed  in 
the  following  table.  Flood  hazard 
det(;rmination  information  for  each 
community  is  available  for  in.sj)ection  at 
both  the  online  location  and  the 
re.s])ective  community  map  rejjositorv 
adilress  listed  in  the  table  below. 
Additionally,  the  current  effective  FIRM 
and  FIS  re])ort  for  each  community  are 
acce.ssible  online  through  the  FEMA 
Maj)  .Servici;  Center  at 
w'ww.msc.feiiui.gov  for  compari.son. 


State  and  county 

Location  and  case  No. 

Chief  executive  officer 
of  community 

Community  map 
repository 

Online  location  of  letter 
of  map  revision 

Effective  date  of 
modification 

Community 

No. 

New  Mexico:  Sandoval 

Village  of  Corrales  (12- 
06-1884P). 

The  Honorable  Philip 
Gasteyer,  Mayor,  Vil¬ 
lage  of  Corrales, 

4324  Corrales  Road, 
Corrales,  NM  87048. 

Village  Hall,  4324 
Corrales  Road, 
Corrales,  NM  87048. 

htlp://www.rampp- 
team.  com/lomrs.  h  tm. 

April  1,  2013  . 

350094 

Pennsylvania;  Chester 

Township  of  tVest  Go¬ 
shen  (12-03-1877P). 

The  Honorable  Ray¬ 
mond  H.  Halvorsen, 
Chairman,  Township 
of  West  Goshen 

Board  of  Supervisors, 
1025  Paoli  Pike, 

West  Chester,  PA 
19380. 

West  Goshen  Township 
Building,  1025  Paoli 
Pike,  West  Chester, 

PA  19380. 

http: //WWW.  rampp- 
team.  com/lomrs.  htm. 

April  4,  2013  . 

420293 

8170 


Federal  Register/ Vol.  78,  No.  24 /Tuesday,  February  5,  201 3 /Notices 


State  and  county 

Location  and  case  No. 

Chief  executive  officer 
of  community 

Community  map 
repository 

Online  location  of  letter 
of  map  revision 

Effective  date  of 
modification 

Community 

No. 

Texas: 

Harris . 

Unincorporated  areas 
of  Harris  County  (12- 
0&-3202P). 

The  Honorable  Ed  Em¬ 
mett,  Harris  County 
Judge,  1001  Preston, 
Suite  911,  Houston, 

TX  77002. 

Harris  County,  10555 
Northwest  Freeway, 
Houston,  TX  77092. 

http: //WWW.  rampp  - 
team,  com/tomrs.  htm. 

April  11,  2013 . 

480287 

1 

Lamar . 

Unincorporated  areas 
of  Lamar  County 
(1 2-06-281 5P). 

The  Honorable  Chuck 
Superville,  Jr.,  Lamar 
County  Judge,  119 
North  Main  Street, 
Paris,  TX  75460. 

Lamar  County  Court¬ 
house,  119  North 

Main  Street,  Paris, 

TX  75460. 

http: //WWW.  rampp  - 
team.com/lomrs.  h  tm. 

April  1,  2013  . 

480891 

Virginia; 

City  of  Bristol . 

City  of  Bristol  (12-03- 
0985P). 

Mr.  Dewey  P.  Cashwell, 
Jr.,  Manager,  City  of 
Bristol,  300  Lee 

Street,  Bristol,  VA 
24201 . 

Virginia  City  Hall,  300 

Lee  Street,  Bristol, 

VA  24201 . 

htlp://www.  rampp- 
team.  com/tomrs.  h  tm. 

April  11,  2013 . 

510022 

Stafford . 

Unincorporated  areas 
of  Stafford  County 
(12-03-0748P). 

The  Honorable  Susan 
Stimpson,  Chairman, 
Stafford  County 

Board  of  Supervisors, 

1 300  Courthouse 
Road,  Stafford,  VA 
22554. 

Stafford  County  Admin¬ 
istration  Center,  1300 
Courthouse  Road, 
Stafford,  VA  22554. 

http://www.  rampp- 
team.  com/tomrs.  htm. 

April  1,  2013  . 

510154 

(Calalof*  ol  iMuloral  Donujstic  Assislanca  No. 
97.022,  "Mcjod  liisuraiux!.") 

★  *  ★  *  * 

tiimiis  A.  Walkn, 

Acting  Dcputv  Associate  Administrator  for 
Mitigation.  Department  of  Homeland 
Security.  Federal  Emergency  .Managinnent 
Agency. 

II'K  1)(k;.  2()i:t-(l244:i  Filad  2-4-12;  8:45  anil 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEIVlA-B-1290] 

Changes  in  Flood  Hazard 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  communities 
where  the  addition  or  modification  of 
Base  Flood  Elevations  (BFEs),  base  flood 
depths,  S|)ecial  Flood  Hazard  Area 
(SFHA)  houndaries  or  zone 
designations,  or  the  regulatory  floochvav 
(hereinafter  referred  to  as  Hood  hazard 
determinations),  as  shown  on  the  Flood 
Insurance  Kate  Maps  (FIKMs),  and 
w'here  applicable,  in  the  sujijiorting 
Flood  Insurance  Study  (FIS)  re])orts. 
jirepared  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for  each 
community,  is  ajipropriate  because  of 
new  .scientific  or  technical  data.  The 
FIRM,  and  wdiere  apjilicahle,  portions  of 
the  FIS  rejjort,  have  been  revised  to 


reflect  these  flood  hazard 
determinations  through  i.ssuance  of  a 
Letter  of  Map  Revision  (LC)MR),  in 
accordance  with  Title  44,  Part  (i.'i  of  the 
Code  of  Federal  Regulations  (44  CFR 
Part  8.5).  The  LOMR  wall  he  used  hv 
insurance  agents  and  others  to  calculate 
appro])riate  flood  insurance  premium 
rates  for  mnv  buildings  and  the  contents 
of  those  buildings.  For  rating  purpo.ses, 
the  currently  effective  conummitv 
numher  is  showm  in  the  table  helow'  and 
must  he  u.sed  for  all  new  ])olicies  and 
renewal  Is. 

DATES:  'rhese  flood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  the  table  below'  and 
revise  the  FIRM  panels  and  FIS  report 
in  effect  prior  to  this  determination  for 
the  listed  communities. 

From  the  date  of  the  second 
luiblication  of  notification  of  these 
changes  in  a  new'spaper  of  local 
circulation,  any  person  has  ninety  (90) 
days  in  w'hicli  to  recpiest  through  the 
community  that  the  Dejuity  Associate 
Administrator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
determination  information  mav  be 
changed  during  the  90-dav  period. 

ADDRESSES:  The  affected  communities 
are  listed  in  the  table  helow.  Revised 
flood  hazard  information  for  eac:h 
community  is  available  for  inspection  at 
both  the  oidine  location  and  the 
resjiective  comnumitv  map  rejiositorv 
address  listed  in  the  table  helow. 
Additionally,  the  current  effective  FIRM 
and  FI.S  rejiort  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
www.insc.feina.gov  for  comparison. 


Submit  comments  and/or  appeals  to 
the  Chief  Executive  Officer  of  the 
conumiuity  as  listed  in  the  table  below'. 
FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
.'iOO  C  Street  SW..  Washington,  DC 
20472.  (202)  ()4(l-40()4.  or  (email) 
lAiis.Hodrigu(;zd@f('iiui.(ihs.go\':  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
WWW. floodmaps. fenui.gov/fhnt/ 
finxnuiin.htnil. 

SUPPLEMENTARY  INFORMATION:  I'he 
specific  flood  hazard  determinations  are 
not  de.scribed  for  each  comnumitv  in 
this  notice.  However,  the  online 
location  and  local  community  map 
rej)ositorv  address  w'here  the  flootl 
hazard  determination  information  is 
available  for  inspection  is  jjrovided. 

Any  reriuest  for  reconsidei'ation  of 
flood  hazard  determinations  must  hi; 
submitted  to  the  Chief  Executive  Officer 
of  the  community  as  listed  in  the  table 
lie  low'. 

The  modifications  are  made  ])ursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  410.'5. 
and  are  in  accordance  w'ith  the  National 
Flood  Insurance  Act  of  1908,  42  U.S.C. 
4001  (d  seq..  and  w'ith  44  CFR  Part  O.'j. 

'I’he  FIRM  and  FIS  report  are  the  basis 
of  the  floodj)lain  management  measures 
that  the  community  is  re(]uir(;d  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  (jualifv  or  remain 
(|ualified  for  j)articipation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

'I’he.se  flood  hazard  determinations, 
together  W'ith  the  flood])lain 
management  criteria  riu|uired  bv  44  Ch’R 
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(>0.3.  are  the  inininiuin  that  are  required. 
They  should  not  he  construed  to  mean 
that  the  community  must  change  any 
exi.sting  ordinances  that  are  more 
stringent  in  tlieir  lloodplain 
management  recjuinanents.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own  or 


pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
flood  hazard  determinations  are  in 
accordance  with  44  CFR  (>.'>.4. 

The  affected  communities  are  listed  in 
the  following  table.  Flood  hazard 
determination  information  for  each 
community  is  available  for  inspection  at 


both  the  online  location  and  the 
respective  community  map  repository 
addriiss  listed  in  the  table  below. 
Adtlitionallv.  the  current  effective  FIRM 
and  FIS  report  for  (iach  community  are 
acce.ssible  online  through  the  FKMA 
Ma])  Service  Center  at 
\\  \\’\\’.ins(:.f(^nui.gov  for  comjjari.son. 


State  and  county 

Location  and  case 
No. 

Chief  executive  offi¬ 
cer  of  community 

Community  map 
repository 

Online  location  of 
letter  of  map 
revision 

Effective  date  of 
modification 

Community 

No. 

New  Mexico; 

Sandoval. 

City  ot  Rio  Rancho 
(12-06-2669P). 

The  Honorable 
Thomas  E. 
Swisstack, 

Mayor,  City  of 

Rio  Rancho, 

3200  Civic  Center 
Circle  Northeast, 
Rio  Rancho,  NM 
78144. 

City  Hall,  3200 

Civic  Center  Cir¬ 
cle  Northeast,  Rio 
Rancho,  NM 

87144. 

htlp://www.  rampp- 
team.com/ 
lomrs.htm. 

March  7,  2013  .. 

350146 

Pennsylvania: 

Cumberland  . 

Borough  of 
Shiremanstov;n 
(13-03-0052P). 

The  Honorable 

James  E. 

Reagan,  Mayor, 
Borough  of 
Shiremanstown,  1 
Park  Lane, 
Shiremanstown, 

PA  17011. 

1  Park  Lane, 
Shiremanstown, 

PA  17011. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

March  14,  2013 

420369 

Cumberland  . 

Township  of  Hamp¬ 
den  (13-03- 
0052P). 

The  Honorable  Al 
Bienstock,  Presi¬ 
dent,  Hampden 
Township  Board 
of  Commis¬ 
sioners,  230 

South  Sporting 

Hill  Road,  Me- 
chanicsburg,  PA 
17050. 

Township  of  Hamp¬ 
den,  230  South 
Sporting  Hill 

Road,  Mechan- 
icsburg,  PA 

17050. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  14,  2013 

420360 

Cumberland  . 

Township  of  Lower 
Allen  (13-03- 
0052P). 

The  Honorable  H. 
Edward  Black, 
President,  Lower 
Allen  Township 
Board  of  Com¬ 
missioners,  2233 
Gettysburg  Road, 
Camp  Hill,  PA 
17011. 

Township  of  Lower 
Allen,  2233  Get¬ 
tysburg  Road, 
Camp  Hill,  PA 
17011. 

hltp://www.  rampp- 
team.com/ 
lomrs.htm. 

March  14,  2013 

421016 

Northumberland 

Borough  of 
Snydertown  (12- 
03-1 407P). 

The  Honorable 

Larry  Wary, 
President,  Bor¬ 
ough  of 
Snydertown 
Council,  36  South 
Main  Street, 
Snydertown,  PA 
17877. 

Borough  Building, 

36  South  Main 
Street. 

Snydertown,  PA 
17877. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  11,  2013 

420742 

Texas: 

Bexar  . 

City  of  San  Antonio 
(1 2-06-1 279P). 

The  Honorable  Ju¬ 
lian  Castro, 

Mayor,  City  of 

San  Antonio,  100 
Military  Plaza, 

San  Antonio,  TX 
78205. 

Municipal  Plaza, 

1 14  West  Com¬ 
merce,  7th  Floor, 
San  Antonio,  TX 
78205. 

htlp://www.  rampp- 
team.com' 
lomrs.htm. 

March  7,  2013  .. 

480045 
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State  and  county 

Location  and  case 
No. 

Chief  executive  offi¬ 
cer  of  community 

Community  map 
repository 

Online  location  of 
letter  of  map 
revision 

Effective  date  of 
modification 

Community 

No. 

Bexar  . 

Unincorporated 
areas  of  Bexar 
County  (12-06- 
2065P). 

The  Honorable  Nel¬ 
son  W.  Wolff, 

Bexar  County 
Judge,  Paul 
Elizondo  Tower, 

101  West  Nueva 
Street,  10th 

Floor,  San  Anto¬ 
nio,  TX  78205. 

Bexar  County  Pub¬ 
lic  Works  Depart¬ 
ment,  233  North 
Pecos-La  Trini¬ 
dad,  Suite  420, 

San  Antonio,  TX 
78207. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

February  19, 

2013. 

480035 

Bexar  . 

Unincorporated 
areas  of  Bexar 
County,  (12-06- 
2751 P). 

The  Honorable  Nel¬ 
son  W.  Wolff, 

Bexar  County 
Judge,  Paul 
Elizondo  Tower, 

101  West  Nueva 
Street,  10th 

Floor,  San  Anto¬ 
nio,  TX  78205. 

Bexar  County  Pub¬ 
lic  Works  Depart¬ 
ment,  233  North 
Pecos-La  Trini¬ 
dad,  Suite  420, 

San  Antonio,  TX 
78207. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  1,  2013  .. 

480035 

Collin  . 

City  of  Allen  (12- 
06-1 794P). 

The  Honorable  Ste¬ 
phen  Terrell, 

Mayor,  City  of 

Allen,  305  Cen¬ 
tury  Parkway,  1st 
Floor,  Allen,  TX 
75013. 

City  Hall,  Engineer¬ 
ing  Department, 

305  Century 
Parkway,  1st 

Floor,  Allen,  TX 
75013. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

February  8. 

2013. 

480131 

Collin  . 

City  of  Frisco  (12- 
06-2035P). 

The  Honorable 

Maher  Maso, 
Mayor,  City  of 
Frisco,  6101  Fris¬ 
co  Square  Boule¬ 
vard,  Frisco,  TX 
75034. 

City  Hall,  6101  Fris¬ 
co  Square  Boule¬ 
vard,  3rd  Floor, 
Frisco,  TX  75034. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

February  4, 

2013. 

480134 

Collin  . 

City  of  McKinney 
(12-06-1 51 2P). 

The  Honorable 

Brian 

Loughmiller, 

Mayor,  City  of 
McKinney,  222 
North  Tennessee 
Street,  McKinney, 
TX  75069. 

222  North  Ten¬ 
nessee  Street, 
McKinney,  TX 
75069. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

February  22, 

2013. 

480135 

Dallas  . 

City  of  Garland 
(1 2-06-1 648P). 

The  Honorable 
Ronald  E.  Jones, 
Mayor,  City  of 
Garland,  200 

North  5th  Street, 
Garland,  TX 

75040. 

800  Main  Street, 
Garland,  TX 

75040. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  18,  2013 

485471 

Dallas  . 

City  of  Rowlett  (12- 
06-1648P). 

The  Honorable 

Todd  W.  Gottel, 
Mayor,  City  of 
Rowlett,  4000 

Main  Street, 
Rowlett,  TX 

75088. 

City  Hall,  4000 

Main  Street, 
Rowlett,  TX 

75088. 

http:/ /WWW.  rampp- 
team.com/ 
lomrs.htm. 

March  18,  2013 

480185 

Dallas  . 

City  of  Sachse  (12- 
06-1 648P). 

The  Honorable 

Mike  Felix, 

Mayor,  City  of 
Sachse,  3815 
Sachse  Road, 
Building  B, 

Sachse,  TX 

75048. 

Community  Devel¬ 
opment  Depart¬ 
ment,  3815 

Sachse  Road, 
Building  B, 

Sachse,  TX 

75048. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

March  18,  2013 

480186 

Denton  . 

Unincorporated 
areas  of  Denton 
County  (12-06- 
1316P). 

The  Honorable 

Mary  Horn,  Den¬ 
ton  County 

Judge,  110  West 
Hickory  Street, 

2nd  Floor,  Den¬ 
ton,  TX  76201 . 

Denton  County 
Government  Cen¬ 
ter,  1505  East 
McKinney  Street, 
Suite  175,  Den¬ 
ton,  TX  76209. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  18,  2013 

480774 

i 
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State  and  county 

Location  and  case 
No. 

Chief  executive  offi¬ 
cer  of  community 

Community  map 
repository 

Online  location  of 
letter  of  map 
revision 

Effective  date  of 
modification 

Community 

No. 

Harris  . 

City  of  Houston 
(12-06-3459P). 

The  Honorable 

Annise  D.  Parker, 
Mayor,  City  of 
Houston,  900 

Bagby  Street, 
Houston,  TX 

77002. 

City  Hall,  901 

Bagby  Street, 
Houston,  TX 

77002. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  4,  2013  .. 

480296 

Harris  . 

City  of  Southside 
Place  (12-06- 
3459P). 

The  Honorable  Pat 

L.  Patterson, 

Mayor,  City  of 
Southside  Place, 
6309  Edioe  Ave¬ 
nue,  Houston,  TX 
77005. 

City  Hall,  6309 

Edioe  Avenue, 
Houston,  TX 

77005. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  4,  2013  .. 

480312 

Harris  . 

City  of  West  Univer¬ 
sity  Place  (12- 
06-3459P). 

The  Honorable  Bob 

R.  Fry,  Mayor, 

City  of  West  Uni¬ 
versity  Place, 

3800  University 
Boulevard,  West 
University  Place, 

TX  77005. 

Public  Works  De¬ 
velopment  Serv¬ 
ices,  3826  Am¬ 
herst  Street, 

West  University 
Place,  TX  77005. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  4,  2013  .. 

480318 

Harris  . 

Unincorporated 
areas  of  Harris 
County  (12-06- 
2603P). 

The  Honorable  Ed 
Emmett,  Harris 
County  Judge, 

1001  Preston, 

Suite  911,  Hous¬ 
ton,  TX  77002. 

10555  Northwest 
Freeway,  Suite 

120,  Houston,  TX 
77092. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

January  28, 

2013. 

480287 

Harris  . 

Unincorporated 
areas  of  Harris 
County  (12-06- 
3003P). 

The  Honorable  Ed 
Emmett,  Harris 
County  Judge, 

1001  Preston, 

Suite  911,  Hous¬ 
ton,  TX  77002. 

10555  Northwest 
Freeway,  Suite 

120,  Houston,  TX 
77092. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  7,  2013  .. 

480287 

Lubbock  . 

City  of  Lubbock 
(1 2-06-1 237P). 

The  Honorable 

Glen  Robertson, 
Mayor,  City  of 
Lubbock,  P.O. 

Box  2000,  Lub¬ 
bock,  TX  79457. 

City  Hall,  1625  13th 
Street,  Lubbock, 

TX  79401. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  7,  2013  .. 

480452 

Lubbock  . 

Unincorporated 
areas  of  Lubbock 
County  (12-06- 
1237P). 

The  Honorable  Tom 
Head,  Lubbock 
County  Judge, 

904  Broadway 
Street,  Suite  101, 
Lubbock,  TX 
79401. 

Lubbock  County 
Courthouse,  904 
Broadway  Street, 
Lubbock,  TX 
79401. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

March  7,  2013  .. 

480915 

Tarrant  . 

City  of  Fort  Worth 
(12-06-1 169P). 

The  Honorable 

Betsy  Price, 

Mayor,  City  of 

Fort  Worth,  1000 
Throckmorton 
Street,  Fort 

Worth,  TX  76102. 

1 000  Throckmorton 
Street,  Fort 

Worth,  TX  76102. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

January  14, 

2013. 

480596 

Tarrant . 

Town  of  Westlake 
(1 2-06-1 796P). 

The  Honorable 

Laura  Wheat, 
Mayor,  Town  of 
Westlake,  3  Vil¬ 
lage  Circle,  Suite 
202,  Westlake, 

TX  76262. 

3  Village  Circle, 

Suite  202, 
Westlake,  TX 
76262. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

January  14, 

2013. 

480614 

Williamson  . 

Unincorporated 
areas  of 

Williamson  Coun¬ 
ty  (12-06-1 129P). 

The  Honorable  Dan 
A.  Gattis, 
Williamson  Coun¬ 
ty  Judge,  710 
South  Main 

Street,  Suite  101, 
Georgetown,  TX 
78626. 

Williamson  County 
Courthouse,  710 
South  Main 

Street,  George¬ 
town,  TX  78626. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

January  31, 

2013. 

481079 
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State  and  county 

Location  and  case 
No. 

Chief  executive  offi¬ 
cer  of  community 

Community  map 
repository 

Online  location  of 
letter  of  map 
revision 

Effective  date  of 
modification 

Community 

No. 

Wilson . 

Virginia: 

City  of  Floresville 
(12-06-1 541 P). 

The  Honorable 

Daniel  M.  Tejada, 
Mayor,  City  of 
Floresville,  1120 

D  Street, 

Floresville,  TX 
78114. 

City  Hall,  1120  D 
Street,  Floresville, 
TX  78114. 

http: //WWW.  rampp- 
team.com/ 
lomrs.htm. 

February  21, 

2013. 

480671 

City  of  Rich- 

Independent  City  of 

The  Honorable 

Department  of  Pub- 

http:/ /WWW.  rampp- 

February  4, 

510129 

mond. 

Richmond  (1 1- 
03-1 134P). 

Dwight  C.  Jones, 
Mayor,  City  of 
Richmond,  900 

East  Broad 

Street,  Suite  201 , 
Richmond,  VA 
23219. 

lie  Works,  900 

East  Broad 

Street,  Suite  704, 
Richmond,  VA 
23219. 

team.com/ 

lomrs.htm. 

2013. 

Loudoun  . 

Town  of  Leesburg 
(12-03-0044P). 

The  Honorable 
Kristen  C. 

Umstattd,  Mayor, 
Town  of  Lees¬ 
burg,  25  West 
Market  Street, 
Leesburg,  VA 
20176. 

Town  Hall,  25  West 
Market  Street, 
Leesburg,  VA 
20176. 

http://www.  rampp- 
team.com/ 
lomrs.htm. 

January  31, 

2013. 

510091 

West  Virginia:  Mar- 

Unincorporated 

The  Honorable  Bur- 

Marion  County 

http://www.  rampp- 

January  31, 

540097 

ion. 

areas  of  Marion 
County  (11-03- 
2271 P). 

ley  Tennant, 
President,  Marion 
County  Board  of 
Commissioners, 
200  Jackson 
Street,  Room 

403,  Fairmont, 

WV  26554. 

Courthouse, 
Planning  Depart¬ 
ment,  200  Jack- 
son  Street,  Fair¬ 
mont,  WV  26554. 

team.com/ 

lomrs.htm. 

2013. 

(C^iiliil()f>  of  l•’(!(l(!ral  Doiiioslic:  Assislaiux!  No. 
!)7.()22.  "Mood  In.siiranci!.") 

A.  Walke, 

Acting  Dcpiitv  Associate  Administrator  for 
Mitigation.  Department  of  Homeland 
Seenritv,  Federal  Fmergenev  .Management 
Agency. 

II'K  Ooc.  20i:i-()244()  Filed  2-4-i:i;  K:4.'j  ain| 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1289] 

Changes  in  Flood  Hazard 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  DUS. 
action;  Notice. 

SUMMARY:  This  notice  lists  communities 
where  the  addition  or  modification  of 
Base  Flood  Elevations  (BF'Es).  base  Hood 
depths.  Special  Flood  Hazard  Area 
(SFHA)  hountlaries  or  zone 
designations,  or  the  regulatory  floodway 
(hereinafter  referred  to  as  Hood  hazard 


determinations),  as  shown  on  the  Mood 
Insurance  Rate  Majis  (FIRMs),  and 
where  a])])lical)le.  in  the  supporting 
Flood  insurance  Study  (FIS)  reports, 
prepared  by  the  Federal  Emergency 
Management  Agency  (FEMA)  for  each 
community,  is  ajipropriate  because  of 
new  .scientific  or  technical  data.  The 
F"1RM,  and  where  apj)licahle,  portions  of 
the  F’lS  report,  have  been  revised  to 
reflect  these  flood  hazard 
determinations  through  i.ssuance  of  a 
Letter  of  Map  Revision  (LOMR),  in 
accordance  with  Title  44.  Fart  (L'i  of  the 
Code  of  Federal  Regulations  (44  CFR 
part  (k'1).  The  LOMR  will  he  used  hv 
insurance  agents  and  others  to  calculate 
ai)pro])riate  flood  insurance  premium 
rates  for  new  buildings  and  the  contents 
of  those  hnildings.  For  rating  purpo.ses, 
the  currentlv  effective  coimmmitv 
number  is  shown  in  the  table  below  and 
must  be  used  for  all  new  policies  and 
renewals. 

DATES:  These  Hood  hazard 
determinations  will  become  effective  on 
the  dates  listed  in  the  table  below  and 
revi.se  the  FIRM  jianels  and  FIS  report 
in  effect  prior  to  this  determination  for 
the  listed  communities. 

From  the  date  of  the  second 
publication  of  notification  of  these 


changes  in  a  newsjiaper  of  local 
circulation,  any  person  has  ninety  (ttO) 
days  in  which  to  recpie.st  through  the 
community  that  the  IDej)uty  As.sociate 
Admini.strator  for  Mitigation  reconsider 
the  changes.  The  flood  hazard 
determination  information  may  he 
changed  during  the  90-day  ])eriod. 
ADDRESSES:  The  affected  ( onununities 
are  li.sted  in  the  table  below.  Revised 
flood  hazard  information  for  each 
community  is  available  for  ins]jection  at 
both  the  online  location  and  the 
res])ective  community  map  repository 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FdRM 
and  FIS  report  for  each  community  are 
accessible  online  through  the  FEMA 
Map  Service  Center  at 
n'W’W'.nisc.fonui.gov  for  comparison. 

Submit  comments  and/or  a])])eal.s  to 
the  Chief  Executive  Officer  of  the 
communitv  as  li.sted  in  the  table  hidow. 
FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez.  Chief.  Engineering 
Management  Branch.  Imderal  Insurance 
and  Mitigation  Administration,  FEMA. 
.'iOO  C  Street  SW..  VVa.shington.  DC 
20472,  (202)  040-4004,  or  (email) 
lAiis.Uodrigiw7.3@fnmu.dhs.gov:  or  visit 
the  F"EMA  Map  Information  eXchange 
(FMIX)  online  at 
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w’W’W’.floodniajys.feiua.gov/fhni/ 

fwxnuiiii.hiiul. 

SUPPLEMENTARY  INFORMATION:  I’lio 
specific  flood  liazard  detenninations  are 
not  described  for  each  coiniminity  in 
this  notice.  However,  tlie  online 
location  and  local  coininnnity  map 
rej)ository  address  where  the  flood 
hazard  determination  information  is 
available  for  inspection  is  j)rovided. 

Any  recpiest  for  reconsicleration  of 
flood  hazard  determinations  must  lx* 
suhmitted  to  the  Chief  Executive  Officer 
of  the  community  as  listed  in  the  table 
below. 

The  modifii:ations  are  made  pursuant 
to  .section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 


Flood  Insurance  Act  of  1908,  42  IJ.S.f]. 
4001  e/  .se(/..  and  with  44  (]FR  Part  05. 

The  FIRM  and  FIS  rei)ort  an?  the  basis 
of  the  floodplain  management  measures 
that  the  coininnnity  is  reipiired  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  (pialify  or  remain 
(jualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  flood  hazard  determinations, 
together  with  the  floodplain 
management  criteria  recjuired  by  44  (^FR 
00.3,  are  the  minimnm  that  are  reciiiired. 
They  should  not  he  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  recpiirements.  'fhe 


community  may  at  any  time  enact 
stricter  requirements  of  its  own  or 
jnirsuant  to  jiolicies  established  by  other 
Federal.  State,  or  regional  entities.  The 
flood  liazard  determinations  are  in 
accordance  with  44  CFR  05.4. 

The  affected  communities  are  listed  in 
the  following  table.  Flood  hazard 
determination  information  for  each 
community  is  available  for  inspection  at 
both  the  online  location  and  the 
resjiective  community  inaj)  rejiositorv 
address  listed  in  the  table  below. 
Additionally,  the  current  effective  FfRM 
and  P’IS  rejiort  for  each  community  are 
acce.ssihle  online  through  the  FFMA 
Ma]i  Servic.e  Center  at 
\\  \\’\\’.wsc.ft;imi.gov  for  comjiarison. 


Stale  and  county 

Location  and  case 
No. 

Chief  executive  officer  of 
community 

Community  map  repository 

Online  location  of 
letter  of  map 
revision 

Effective  date 
of  modification 

Community 

No. 

Oklahoma: 

Tulsa  . 

City  of  Collinsville 
(12-06-4005P). 

The  Honorable  Herb  Weaver, 
Mayor,  City  of  Collinsville, 

106  North  12fh  Street,  Col¬ 
linsville,  OK  74021. 

106  North  12th  Street,  Collins¬ 
ville,  OK  74021. 

http://www.  rampp- 
team.com/ 
lomrs.hrm. 

March  28,  2013 

400360 

Tulsa  . 

Unincorporated 
areas  of  Tulsa 
County  (12-06- 
4005P). 

The  Honorable  John  Smaligo, 
Chairman,  Tulsa  County 
Board  of  Commissioners, 

500  South  Denver  Avenue, 
Tulsa,  OK  74103. 

Tulsa  County  Annex  Building, 
633  West  3rd  Street,  Room 
140,  Tulsa,  OK  74127. 

htlp://www.  rampp- 
team.com/ 
lomrs.hrm. 

March  28,  2013 

400462 

Texas: 

Bexar . 

Unincorporated 
areas  of  Bexar 
County  (12-06- 
2613P). 

The  Honorable  Nelson  W. 

Wolff.  Bexar  County  Judge, 
Paul  Elizondo  Tow/er,  101 
West  Nueva  Street,  10th 
Floor,  San  Antonio,  TX 

78205. 

Bexar  County  Public  Works 
Department,  233  North 
Pecos-La  Trinidad,  Suite 

420,  San  Antonio.  TX  78207. 

http://www.  rampp- 
team.com/ 
lomrs.hrm. 

March  25,  2013 

480035 

Harris  . 

Unincorporated 
areas  of  Harris 
County  (12-06- 
1133P). 

The  Honorable  Ed  Emmett. 
Harris  County  Judge,  1001 
Preston  Street,  Suite  911, 
Houston,  TX  77002, 

Harris  County,  10555  North¬ 
west  Freeway,  Houston,  TX 
77092, 

http: //WWW.  rampp- 
leam.com/ 
lomrs.hrm. 

March  28,  2013 

480287 

Travis  . 

City  of  Austin  (12- 
06-2306P). 

The  Honorable  Lee 

Leffingwell,  Mayor,  City  of 
Austin,  P.O.  Box  1088,  Aus¬ 
tin,  TX  78767. 

Watershed  Protection  Depart¬ 
ment,  505  Barton  Springs 
Road,  12th  Floor,  Austin, 

TX  78704. 

http://www.  rampp- 
team.com/ 
lomrs.hrm. 

April  1, 2013 

! 

480624 

Travis  . 

Unincorporated 
areas  of  Travis 
County  (12-06- 
2306P). 

The  Honorable  Samuel  T. 
Biscoe,  T ravis  County 

Judge,  P.O.  Box  1748,  Aus¬ 
tin.  TX  78767. 

Travis  County  Permits 

Counter,  700  Lavaca  Street. 
Suite  547,  Austin,  TX  78701. 

http://www.  rampp- 
team.com/ 
lomrs.hrm. 

April  1, 2013 

481026 

Webb . 

City  of  Laredo  (12- 
06-2634P). 

The  Honorable  Raul  G.  Sali¬ 
nas.  Mayor,  City  of  Laredo, 
1110  Houston  Street,  La¬ 
redo,  TX  78040. 

1120  San  Bernardo  Avenue, 
Laredo,  TX  78042. 

http://www.  rampp- 
leam.com/ 
lomrs.hrm. 

March  18,  2013 

480651 

Virginia:  Prince  Wil¬ 
liam 

Unincorporated 
areas  of  Prince 
William  County 
(12-03-0457P). 

The  Honorable  Melissa  S. 
Peacor,  County  Executive, 
Prince  William  County,  1 
County  Complex  Court, 
Prince  William,  VA  22192. 

Prince  William  County  Water¬ 
shed  Management  Branch, 

5  County  Complex  Court, 
Suite  170,  Prince  William, 

VA  22192. 

http: //WWW.  rampp- 
team.com/ 
lomrs.hrm. 

March  18,  2013 

510119 

(Ciilalog  of  F(!<l(!ral  IJoinestic  Assistance  No. 
97.022.  "f-'lood  Insiiranco.") 

lames  A.  Walke, 

Acliiig  Dapiilv  Associalf!  Administrator  for 
Mitii’otion,  Doparinwnt  of  1  ionudand 
Sconrity.  Fodcrui  Fmorgoncy  Mana<’(;nu;nt 
Agoncy. 

U  K  1)(m:.  2()i;i-()244(i  Filiid  2^-i:i:  «:4.=>  ain| 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002] 

Final  Flood  Hazard  Determinations 

agency:  Imderal  Emergency 
Management  Agency,  DHS. 

ACTION:  Final  Notice. 


SUMMARY:  Flood  hazard  determinations, 
which  may  include  additions  or 
modifications  oflla.se  Flood  Elevations 
(llFEs),  base  flood  dejiths.  Special  Flood 
Hazard  Area  (SFHA)  boundaries  or  zone 
designations,  or  regulatory  ttoodways  on 
the  Flood  Insurance  Rate  Majxs  (FlRMs) 
and  where  ajiplicahle,  in  the  supjiorting 
Flood  Insurance  Study  (FIS)  re|)orts 
have  been  made  final  for  the 
communities  li.sted  in  the  table  below. 
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The  MRM  and  FIS  report  are  the  l)asis 
of  the  floodplain  management  measures 
that  a  community  is  recpiired  either  to 
adopt  or  to  show  evidence  of  having  in 
effect  in  order  to  (|nalifv  or  remain 
(pialified  for  participation  in  the  Federal 
Fmergency  Management  Agency’s 
(FEMA’s)  National  Flood  Insurance 
Program  (NFIP).  In  addition,  the  FIRM 
and  MS  re])ort  are  u.sed  hy  insurance 
agents  and  others  to  calcnlate 
ap])ropriate  Hood  insurance  preminm 
rates  for  huildings  and  the  contents  of 
tho.se  huildings. 

DATES:  The  effective  date  of  May  1(5, 

2013  which  has  been  established  for  the 
FIRM  and,  where  applicable,  the 
su])porting  FIS  reijort  showing  the  new 
or  modified  flood  hazard  information 
for  each  t;onunnnity. 

ADDRESSES:  The  FIRM,  and  if 
aj)j)licable,  the  FIS  report  containing  the 
final  flood  hazard  information  for  each 
community  is  available  for  ins])ection  at 
the  resjjective  Community  Map 
Rej)ository  address  listed  in  the  tables 
below  and  will  he  available  online 
through  the  FFMA  Map  Service  Center 
at  nisc.fhnia. gov  hy  the  effective 

date  indicated  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FFMA, 
.5()()  C  Street  SVV.,  Washington,  DC 
20  4  7  2.  (202  )  04(5-40(54,  or  (email) 

Luis. HodriguH/.3@f emu. dhs.gov;  or  visit 

the  L’FMA  Maj)  Information  eXchange 

(FMIX)  online  at 

WWW.  flood  maps,  fonia.gov/fhni/ 

fnixniain.htnil. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FFMA)  makes  the  final  determinations 
listed  below  for  the  new  or  modified 
flood  hazard  information  for  each 
community  listed.  Notification  of  these 
changes  has  been  published  in 
news])apers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  De])uty  Associate 
Adminstrator  for  Mitigation  has 
resolved  any  ajjpeals  resulting  from  this 
notification. 

This  final  notice  is  issued  in 
accordanc(!  with  section  TIO  of  the 
Flood  Disa.ster  Protection  Act  of  1973, 

42  U.S.C.  4104,  and  44  CFR  part  (57. 
FFMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
(50. 

Interested  lessees  and  owners  of  real 
jiroperty  are  encouraged  to  review  the 
new  or  revised  FIRM  and  FLS  report 
available  at  the  address  cited  below  for 
each  community  or  online  through  the 


FFMA  Maj)  Scn  vice  Center  at 
www.nisc.fonia.gov. 

The  flood  hazard  determinations  are 
made  final  in  the  watersheds  and/or 
c:onuuunitie.s  listed  in  the  table  below.: 


Community 

Community  map  repository 
address 

Gunnison  County,  Colorado,  and 

Incorporated  Areas 

Docket  No.:  FEMA-B-1242 

City  of  Gunni- 

City  Hall,  201  West  Virginia 

son. 

Avenue,  Gunnison,  CO 
81230. 

Town  of 

Town  Hall,  507  Maroon  Ave- 

Crested 

nue.  Crested  Butte,  CO 

Butte. 

81224. 

Town  of  Mar- 

Blackstock  Government 

ble. 

Center,  221  North  Wis¬ 
consin  Street,  Gunnison, 

CO  81230. 

Town  of  Pitkin 

Town  Hall,  801  State  Street, 
Pitkin,  CO  81241. 

Unincorporated 

Gunnison  County  Court- 

Areas  of 

house,  200  East  Virginia 

Gunnison 

Avenue,  Gunnison,  CO 

County. 

81230. 

DeKalb  County,  Georgia,  and  Incorporated 
Areas 

Docket  No:  FEMA-B-1236 

City  of  Atlanta 

Site  Development  Office,  55 
Trinity  Avenue  Southwest, 
Suite  5400,  Atlanta,  GA 
30335. 

City  of 

City  Hall,  32  North  Avondale 

Avondale 

Plaza,  Avondale  Estates, 

Estates. 

GA  30002. 

City  of 

City  Hall,  5468  Peachtree 

Chamblee. 

Road,  Chamblee,  GA 

30341 . 

City  of 

City  Hall,  3921  Church 

Clarkston. 

Street,  Clarkston,  GA 

30021 . 

City  of  Decatur 

Engineering  Department, 

2635  Talley  Street,  Deca¬ 
tur,  GA  30031. 

City  of 

City  Hall,  3725  Park  Avenue, 

Doraville. 

Doraville,  GA  30340. 

City  of 

City  Hall,  41  Perimeter  Cen- 

Dunwoody. 

ter  East,  Suite  250, 
Dunwoody,  GA  30346. 

City  of  Lithonia 

City  Hall,  6980  Main  Street, 
Lithonia,  GA  30058. 

City  of  Pine 

Administrative  Building,  462 

Lake. 

Pine  Drive,  Pine  Lake,  GA 
30072. 

City  of  Stone 

City  Hall,  922  Main  Street, 

Mountain. 

Stone  Mountain,  GA 

30083. 

Unincorporated 

DeKalb  County  Public  Works 

Areas  of 

Department,  4305  Memo- 

DeKalb 

rial  Drive,  Decatur,  GA 

County. 

30032. 

Bracken  County,  Kentucky,  and 

Incorporated  Areas 

Docket  No.:  FEMA-B-1247 

City  of  Au- 

City  Offices,  219  Main 

gusta. 

Street,  Augusta,  KY 

41002. 

Community 

Community  map  repository 
address 

City  of 

City  Clerk’s  Office,  101 

Brooksville. 

Frankfort  Street, 

Brooksville,  KY  41004. 

City  of  Ger- 

City  Clerk’s  Office,  219  Main 

mantown. 

Street,  Augusta,  KY 

41002. 

Unincorporated 

Bracken  County  Courthouse, 

Areas  of 

1 16  West  Miami  Street, 

Bracken 

County. 

Brooksville,  KY  41004. 

Kenton  County,  Kentucky,  and 
Incorporated  Areas 
Docket  No.:  FEMA-B-1236 


City  of 

City  Building,  226  Boone 

Bromley. 

Street,  Bromley,  KY 

41016. 

City  of  Cov- 

City  Hall,  638  Madison  Ave- 

ington. 

nue,  Covington,  KY 

41011. 

City  of  Cres- 

City  Administration  Office, 

cent  Springs. 

739  Buttermilk  Pike,  Cres¬ 
cent  Springs,  KY  41017. 

City  of 

City  Hall,  50  Town  Center 

Crestview 

Boulevard,  Crestview  Hills, 

Hills. 

KY  41017. 

City  of  Edge- 

City  Building,  385  Dudley 

wood. 

Road,  Edgewood,  KY 
41017. 

City  of 

City  Building,  318  Garvey 

Elsmere. 

Avenue,  Elsmere,  KY 
41018. 

City  of  Er- 

505  Commonwealth  Avenue, 

langer. 

Erlanger,  KY  41018. 

City  of  Fair- 

Kenton  County  Clerk’s  Of- 

view. 

fice,  303  Court  Street, 
Covington,  KY  41011. 

City  of  Fort 

Administrative  Building,  2355 

Mitchell. 

Dixie  Highway,  Fort  Mitch¬ 
ell,  KY  41017. 

City  of  Fort 

City  Building,  409  Kyles 

Wright. 

Lane,  Fort  Wright,  KY 
41011. 

City  of  Inde- 

Kenton  County  Courthouse, 

pendence. 

5292  Madison  Pike,  Inde¬ 
pendence,  KY  41051. 

City  of  Kenton 

Kenton  County  Clerk’s  Of- 

Vale. 

fice,  303  Court  Street, 
Covington,  KY  41011. 

City  of  Lake- 

9  Buttermilk  Pike,  Lakeside 

side  Park. 

Park,  KY  41017. 

City  of  Ludlow 

City  Office,  51  Elm  Street, 
Ludlow,  KY  41016. 

City  of  Park 

1106  Amsterdam  Road,  Park 

Hills. 

Hills,  KY  41011. 

City  of  Ryland 

10145  Decoursey  Pike, 

Heights. 

Ryland  Heights,  KY 

41015. 

City  of  Taylor 

City  Hall,  5225  Taylor  Mill 

Mill. 

Road,  Taylor  Mill,  KY 
41015. 

City  of  Villa 

City  Building,  720  Rogers 

Hills. 

Rd,  Villa  Hills,  KY  41017. 

City  of  Walton 

City  Hall,  40  North  Main 
Street,  Walton,  KY  41094. 

Unincorporated 

Kenton  County  Clerk’s  Of- 

Areas  of 

fice,  303  Court  Street, 

Kenton 

County. 

Covington,  KY  41011. 
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Community  map  repository 
address 

Lauderdale  County,  Mississippi,  and 
Incorporated  Areas 

Docket  No.;  FEMA-B-1246 

City  of  Merid¬ 
ian. 

Unincorporated 
Areas  of 
Lauderdale 
County. 

City  Hall,  601  24th  Avenue, 
Meridian,  MS  39302. 

Lauderdale  County  Court¬ 
house,  Tax  Assessor  s  Of¬ 
fice,  500  Constitution  Ave¬ 
nue,  Meridian,  MS  39301. 

(Ciiliile)g  e)f  I’leele; 
97.022.  "FloDel  1 

nil  llomeislie:  Assisliine:e;  No. 
nsiininee;.") 

|iini(!s  A.  Walki!, 

Adi/If’  Deputy  Associate  Administrator  for 
Mitifiation.  Department  of  llomeiand 
Security,  Federal  Fmereency  Management 
.Xi-ency. 

II'K  !)(h;.  Filed  2-4-13:  t$:4r)  Mini 

BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1293] 

Proposed  Flood  Hazard 
Determinations 

AGENCY:  Federal  Hmergency 
Management  Agency.  DUS. 
action:  Notice. 


SUMMARY:  (lommenls  are  reriuested  on 
proposed  flood  haziird  determinations, 
which  may  include  additions  or 
modifications  of  any  Base  Mood 
Mevation  (BFF).  base  flood  de])th. 
Special  Flood  Hazard  Area  (SFHA) 
boundary  or  zone  designation,  or 
regulatory  flood  way  on  the  Flood 
Insurance  Rate  Maps  (MRMs).  and 
where  ajiplicahle.  in  the  su])porting 
Flood  Insurance  Study  (FIS)  reports  for 
the  communities  listed  in  the  table 
below.  The  purpose  of  this  notice  is  to 
seek  general  information  and  comment 
regarding  the  iireliminarv  FIRM,  and 
wiiere  a])])licahle.  the  FIS  rejjort  that  the 
Federal  Emergtmcy  Management  Agency 
(FEMA)  has  j)rovided  to  the  affected 
communities.  The  FIRM  and  FIS  rejjort 
are  the  basis  of  the  floodplain 


management  measures  that  the 
community  is  reiiuired  either  to  adopt 
or  to  show  evidenci!  of  having  in  effect 
in  order  to  (pialify  or  remain  (pialified 
for  ])arlicipation  in  the  National  Flood 
Insurance  Program  (NFIP).  In  addition, 
the  FIRM  and  FIS  report,  once  effective, 
will  be  used  by  insurance  agents  and 
others  to  calculate  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  the  contents  of  tho.se 
buildings. 

DATES:  (lomments  are  to  he  submitted 
on  or  before  May  (i,  2013. 

ADDRESSES:  The  Preliminary  FIRM,  and 
where  applicable,  the  FIS  report  for 
each  community  are  available  for 
insi)ection  at  both  the  online;  location 
and  the  respcjctive  (Community  Map 
Repository  address  list(;d  in  the  tablets 
l)e;le)W.  Aelelitietnally,  the  e:urre;nt 
effe;e;tive;  FIRM  emel  FIS  retpent  feer  eae;h 
e:e)mmunity  are;  ;ie:e:e;.ssil)le;  eenline; 
ihreiugh  the;  FEMA  Map  Se;rvie;e;  (]e;nte;r 
at  n  ww'.msc.lemd.gov  lor  e;e)mpari.se)n. 

Ye)U  lUciy  submit  e:e)mme;nts.  iele;ntifie;el 
by  De)e:ke;t  Ne).  M!;MA-B-12‘)3,  te;  Luis 
Reielrigimz.  {3ue;i,  luiginetetring 
Manage;me;nt  Brane;h,  f’eteleral  lnsurane:e; 
iinel  Mitigatiein  Aelministratie)n,  FEMA, 
.lOO  (;  .Stre;e;t  .SVV.,  Washington,  IX; 

20472,  (202)  ()4(>-40()4,  eir  (email) 
Liiis.H()dri}’ii(r/.d@f(nii(i.dhs.<’()\'. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Reeelrigiie;/..  (diief.  Engine;e;ring 
Managemetnl  Brane:h,  Feteleral  lnsurane;e; 
anel  Mitigatiein  Aelmini.str<itie)n.  FEMy\, 
.100  Street  .SW..  \Vashingte)n,  IX; 

20472.  (202)  ()4()-40(i4,  e)r  (e;mail) 
Ltiis.H()dri<’iit;zd@fhni(i.dhs.aov:  eir  visit 
the;  h'EMA  Map  Infeermatieni  eXe;hange 
(FMIX)  online;  at 
ww’W’.floodniiips.funKi.gov/fhnt/ 
finxntdin.htnil. 

SUPPLEMENTARY  INFORMATION:  FEMA 
j)re)pe).ses  te;  make;  lleeejel  hazarel 
eleterminations  for  e;ae:h  e;e)mmunity 
listeel  below,  in  ae:e;e)relane:e;  with  se;e;tie)n 
110  e)f  the;  Floeeel  Di.saster  Pre)te;e:tion  Ae:t 
e)f  1973,  42  U.S.C.  4104,  anel  44  CFR 
(i7.4(a). 

Thetse;  jereepeisetel  lloetel  hazarel 
ele;te;rminatie)ns,  te)ge;the;r  with  the; 
fle)e)elplain  management  e;rite;ria  retepiiretel 
by  44  CFR  00.3,  are;  the;  minimum  that 
are;  re;ejuire;el.  The;y  she)ulel  ne)t  be; 
e:e)n.strue;el  te;  me;an  that  the;  e:e)mmunitv 


must  e:hange;  any  existing  eaelinanetes 
that  are;  metre;  .stringent  in  their 
fle)e>elj)Iain  management  re;e|uire;me;nts. 
'flu;  e:e)mmunity  may  at  any  time;  e;n<ie;t 
strie:te;r  re;e]uire;me;nts  eif  its  e)wn  eir 
pursuiint  te;  pe)lie:ie;s  e;stahlishe;el  by  e)lhe;r 
Feeleral,  State,  eir  re;gie)nal  e;ntitie;s. 

The;.se;  fleietel  hazeirel  ele;te;rminatie)ns  <ire; 
use;el  te;  me;e;t  the;  fle)e)elplain 
management  re;e]uire;me;nts  of  the;  NFIP 
anel  al.set  are;  u.seel  te;  e:ale:ulate;  the; 
a|)])re)])riate;  fleieiel  insurane;e;  premium 
rate;s  fe)r  new  hiiilelings  built  after  the; 
FIRM  ;mel  I’IS  rejtort  be;e;e)me;  e;ffe;e:tive;. 

The;  e;e)mmunitie;s  aife;e;te;el  by  the; 
lleeetel  hazarel  ele;te;rminatie)ns  are; 
pretvieleel  in  the;  tahle;s  heleiw.  Any 
re;epie;st  fe)r  re;e:onsiele;ratie)n  etf  the; 
re;vise;el  fleietel  hazarel  infeirmatiein  shetwn 
etn  the;  Pre;liminarv  FIRM  anel  FIS  rejteirt 
that  satisfies  the;  elata  re;e|uire;me;nts 
outline;el  in  44  CFR  07.0(1))  is  e;e)nsiele;re;el 
an  appeal.  (;e)mme;nts  unre;late;el  te)  the; 
lle)e)el  hazarel  ele;te;rminatie)ns  alse)  will  be; 
e;e)nsiele;re;el  befetre;  tlie;  FIRM  anel  FLS 
re;])e)rt  l)e;e:e)me;  e;ffe;e:tive;. 

Use;  e)f  a  Se:ie;ntifie;  Reseelutietn  Panel 
(SRP)  is  available;  te)  e:e)mmunitie;.s  in 
.su])pe)rt  e)fthe;  appeteil  resetlutietn 
proe:e;ss.  .SRPs  are;  inele;i)e;nele;nt  pane;ls  e)f 
e;x])e;rts  in  hyelreiletgy.  hyelraulie:s,  emel 
either  pertinent  se:ie;ne;e;s  e;stal)lishe;el  te) 
re;vie;w  e:e)nflie:ting  se;ientiiie:  anel 
te;e:hnie:al  elata  anel  |)re)viele; 
re;e;e)mme;nelatie)ns  feir  reseiliitiem.  Use;  e)f 
the;  SRP  einly  may  be;  exe;re:ise;el  after 
MiMA  anel  le)e:al  e:e)mmunitie;.s  have;  be;e;n 
engageel  in  a  exillaheirative;  e:e)nsultatie)n 
])re)e;e;ss  feir  at  lea.st  00  elays  without  a 
mutually  ae;e;e;|)table;  re;se)lutie)n  e)f  an 
a])])e;al.  Aelelilietnal  infoi ination 
re;gareling  the;  SRP  ])re)e:e;.ss  e;an  be;  founel 
einline;  at  h1tp://floodsri).org/f)dfs/ 
srj)  fdct_shd(d.i)df. 

The;  watersheels  anel/e)r  eiomnuinities 
afiee:te;el  are;  liste;el  in  the  table's  below. 
The;  Preliminary  FIRM,  anel  where; 
ai)j)lie;able;,  FIS  rejiort  feir  e;ae:h 
e;e)mmunity  are;  available  feir  insj)e;ctie)n 
at  both  the;  einline;  le)e;atie)n  anel  the; 
re;spe;e;tive;  Community  Maj)  Re;])e)site)ry 
aelelre;ss  listeel  in  the;  tahle;s. 
Aelelitieinally,  the;  eairrent  e;ffe;e:tive;  FIRM 
anel  FIS  re;])e)rt  fetr  e;ae:h  community  are; 
ae:e;e;.ssible;  online;  threiugh  the;  FEMA 
Map  Se;rvie:e;  Center  at 
w’w’w’.msc.fdnid.gov  feir  e;e)mpari.se)n. 

1.  Nein-watersheel-baseel  stuelie;s: 


Community 

'  Community  map  repository  address 

1 _ 

Bucks  County,  Pennsylvania  (All  Jurisdictions) 

Maps  Available  for  Inspection  Online  at:  www.rampp-team.com/pa.htm 

Borough  of  Bristol  . 

Borough  of  Chalfont  . 

Borough  of  Doylestown  . 

Borough  of  Hulmeville  . 

Borough  Municipal  Building,  250  Pond  Street,  Bristol,  PA  19007. 

Borough  Hall,  40  North  Main  Street,  Chalfont,  PA  18914. 

Borough  Hall,  57  West  Court  Street,  Doylestown,  PA  18901. 

Borough  Hall,  321  Main  Street,  Hulmeville,  PA  19047. 
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Community  map  repository  address  U 

Borough  of  Langhorne . 

Borough  Office,  114  East  Maple  Avenue,  Langhorne,  PA  19047.  ^ 

Borough  of  Langhorne  Manor  . 

Langhorne  Manor  Borough  Municipal  Building,  618  Hulmeville  Avenue, 

Langhorne,  PA  19047. 

Borough  of  Morrisville  . 

Borough  Hall,  35  Union  Street,  Morrisville,  PA  19067. 

Borough  of  New  Britain  . 

Borough  Hall,  45  Keeley  Avenue,  New  Britain,  PA  18901. 

Borough  of  New  Hope  . 

Borough  Hall,  123  New  Street,  New  Hope,  PA  18938. 

Borough  of  Newtown  . 

Pickering,  Corts  &  Summerson,  642  Newtown-Yardley  Road,  Suite 

300,  Newtown,  PA  18940. 

Borough  of  Penndel . 

Borough  Hall,  300  Bellevue  Avenue,  Penndel,  PA  19047. 

Borough  of  Perkasie  . 

Borough  Municipal  Building,  620  West  Chestnut  Street,  Perkasie,  PA 

18944. 

Borough  of  Quakertown  . 

Borough  Hall,  35  North  3rd  Street,  Quakertown,  PA  18951. 

Borough  of  Riegelsville . 

Borough  Municipal  Building,  615  Easton  Road,  Riegelsville,  PA  18077. 

Borough  of  Sellersville . 

Borough  Municipal  Building,  140  East  Church  Street,  Sellersville,  PA  i 

18960.  1 

Borough  of  Silverdale  . 

Borough  Hall,  100  West  Park  Avenue,  Silverdale,  PA  18962.  1 

Borough  of  Trumbauersville  . 

Borough  Hall,  1  Evergreen  Drive,  Trumbauersville,  PA  18970.  i 

Borough  of  Tullytown . 

Borough  Municipal  Building,  500  Main  Street,  Tullytown,  PA  19007.  1 

Borough  of  Yardley . 

Borough  Hall,  56  South  Main  Street,  Yardley,  PA  19067.  i 

Township  of  Bedminster . 

Township  Office,  3112  Bedminster  Road,  Bedminster,  PA  18910.  | 

Township  of  Bensalem  . 

Township  Building,  2400  Byberry  Road,  Bensalem,  PA  19020.  | 

Township  of  Bridgeton . 

Bridgeton  Township  Office,  1370  Bridgeton  Hill  Road,  Upper  Black  | 

Eddy,  PA  18972.  I 

Township  of  Bristol  . 

Township  Hall,  2501  Bath  Road,  Bristol,  PA  19007.  i 

Township  of  Buckingham  . 

Township  Office,  4613  Hughesian  Drive,  Buckingham,  PA  18912.  y 

Township  of  Doylestown  . 

Township  Hall,  425  Wells  Road,  Doylestown,  PA  18901.  I 

Township  of  Durham  . 

Township  Municipal  Building,  215  Old  Furnace  Road,  Durham,  PA  1 

18039.  1 

Township  of  East  Rockhill  . 

East  Rockhill  Township  Hall,  1622  Ridge  Road,  Perkasie,  PA  18944. 

Township  of  Falls  . 

Falls  Township  Building,  188  Lincoln  Highway,  Fairless  Hills,  PA  j 

19030.  1 

Township  of  Haycock  . 

Haycock  Township  Municipal  Building,  640  Harrisburg  School  Road,  1 

Quakertown,  PA  18951.  | 

Township  of  Hilltown  . 

Township  Hall,  13  West  Creamery  Road,  Hilltown,  PA  18927.  | 

Township  of  Lower  Makefield . 

Lower  Makefield  Township  Building,  1100  Edgewood  Road,  Yardley,  1 

PA  19067.  1 

Township  of  Lower  Southampton . 

Lower  Southampton  Township  Municipal  Building,  1500  Desire  Ave-  | 

nue,  Feastorville,  PA  19053.  | 

Township  of  Middletown  . 

Middletown  Township  Municipal  Center,  3  Municipal  Way,  Langhorne,  | 

PA  19047.  1 

Township  of  Milford  . 

Milford  Township  Hall,  2100  Krammes  Road,  Quakertown,  PA  18951.  | 

Township  of  New  Britain  . 

New  Britain  Township  Building,  207  Park  Avenue,  Chalfont,  PA  18914.  | 

Township  of  Newtown  . 

Township  Building,  100  Municipal  Drive,  Newtown,  PA  18940.  | 

Township  of  Nockamixon  . 

Nockamixon  Township  Office,  589  Lake  Warren  Road,  Upper  Black  | 

Eddy,  PA  18972.  | 

Township  of  Northampton  . 

Northampton  Township  Administrative  Building,  55  Township  Road,  | 

Richboro,  PA  18954.  | 

Township  of  Plumstead  . 

Plumstead  Township  Hall,  5186  Stump  Road,  Pipersville,  PA  18947.  | 

Township  of  Richland  . 

Richland  Township  Municipal  Building,  1328  California  Road,  Suite  A,  u 

Quakertown,  PA  18951.  | 

Township  of  Solebury  . 

Township  Municipal  Building,  3092  Sugan  Road,  Solebury,  PA  18963.  | 

Township  of  Springfield  . 

Springfield  Township  Hall,  2320  Township  Road,  Quakertown,  PA  1 

18951.  1 

Township  of  Tinicum  . 

Tinicum  Township  Municipal  Building,  163  Municipal  Road,  Pipersville,  | 

PA  18947.  1 

Township  of  Upper  Makefield . 

Upper  Makefield  Township  Building,  1076  Eagle  Road,  Newtown,  PA  | 

18940.  1 

Township  of  Upper  Southampton . 

Upper  Southampton  Township  Building,  939  Street  Road,  South-  1 

ampton,  PA  18966.  | 

Township  of  Warminster . 

Township  License  and  Inspections  Department,  910  West  Bristol  Road,  a 

Warminster,  PA  18974.  1 

Township  of  Warrington  . 

Township  Building,  852  Easton  Road,  Warrington,  PA  18976.  j 

Township  of  Warwick  . 

Warwick  Township  Hall,  1733  Township  Greene,  Jamison,  PA  18929.  I 

Township  of  West  Rockhill  . 

West  Rockhill  Township  Office,  1028  Ridge  Road,  Sellersville,  PA  | 

18960. 

Township  of  Wrighfstown  . 

Township  Building,  2203  2nd  Street  Pike,  Wrightstown,  PA  18940.  | 

City  of  Norfolk,  Virginia  (Independent  City)  | 

Maps  Available  for  Inspection  Online  at:  www.rampp-team.com/va.htm 

City  of  Norfolk  . 

Zoning  Enforcement  Office,  508  City  Hall  Building,  810  Union  Street, 

Norfolk,  VA  23510. 
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Rusk  County,  Wisconsin,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at:  www.starr-team.com/starr/RegionalWorkspaces/RegionV/RuskWI 


City  of  Ladysmith  . 

Unincorporated  Areas  of  Rusk  County 


City  Hall,  120  Miner  Avenue  West,  Ladysmith,  Wl  54848. 

Rusk  County  Courthouse,  311  East  Miner  Avenue,  Ladysmith,  Wl 


54848. 


Village  of  Bruce  . 

Village  of  Conrath . 

Village  of  Glen  Flora . 

Village  of  Hawkins  . 

Village  of  Ingram  . 

Village  of  Sheldon  . 

Village  of  Tony . 

Village  of  Weyerhaeuser 


Village  Hall,  100  West  River  Avenue,  Bruce,  Wl  54819. 

Village  Post  Office,  W7101  Main  Street,  Conrath,  Wl  54731. 
Village  Hall,  N5746  Cedar  Street,  Glen  Flora,  Wl  54526. 
Village  Hall,  509  Main  Street,  Hawkins,  Wl  54530. 

Village  Hall,  N5970  State  Highway  73,  Ingram,  Wl  54526. 
Village  Office,  W5594  Main  Street,  Sheldon,  Wl  54766. 

Village  Hall,  N5377  Maple  Street,  Tony,  Wl  54563. 

Village  Hall,  N3840  Second  Street,  Weyerhaeuser,  Wl  54895. 


(Catalog  of  Fodoral  Doniostic:  Assistance  No. 
07.022.  "I’lood  Insuranco.") 

laintrs  A.  Walki;, 

Acting  Deputy  Associate  Administrator  for 
Mititiation.  Department  of  Homeland 
Security,  Federal  Finernency  Management 
Agency. 

U'R  I)(m;.  2()1;»-02444  Filed  2-}-i;»:  K:4,5  am| 

BILLING  CODE  9110-12-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1284] 

Proposed  Flood  Hazard 
Determinations 

agency:  Federal  Eimirgency 
Management  Agency.  DHS. 

ACTION:  Notice. 

SUMMARY:  Comments  are  reriuested  on 
proposed  flood  haztird  determinations, 
which  may  include  additions  or 
modifications  of  any  Base  Flood 
Elevation  (BFE).  base  flood  depth, 
Sj)ecial  Flood  Hazard  Area  (SFHA) 
honndary  or  zone  designation,  or 
regulatory  floodwav  on  the  Flood 
Insurance  Rate  Maps  (FlRMs).  and 
where  ap])licahle,  in  the  supporting 
Flood  Insurance  Study  (FIS)  reports  for 
the  communities  listed  in  the  table 
1m;1ow.  The  purpose  of  this  notice  is  to 
seek  general  information  and  comment 
regarding  the  jireliminary  FIRM,  and 
wliere  applicable,  the  FIS  rejjorf  that  the 
Federal  Emergency  Management  Agency 
(FEMA)  has  jirovided  to  the  affected 
communities.  Tin;  FIRM  and  FIS  rejiort 
are  the  basis  of  the  floodplain 
management  measures  that  the 
commnnity  is  required  either  to  adopt 
or  to  show  evidence  of  having  in  effect 
in  order  to  (jualifv  or  remain  (jualified 
for  partici])ation  in  the  National  Flood 


Insurance  Program  (NFIP).  In  addition, 
the  FIRM  and  FIS  report,  once  effective, 
will  he  u.sed  by  insurance  agents  and 
others  to  calculate  ap])ro])riate  flood 
insurance  premium  rates  for  new 
buildings  and  the  contents  oftho.se 
buildings. 

DATES:  Comments  are  to  he  submitted 
on  or  before  May  6,  2013. 

ADDRESSES:  The  Preliminary  FIRM,  and 
where  a])])licahle,  the  fdS  niport  for 
each  community  are  available  for 
inspection  at  both  the  online  location 
and  the  res])ective  (Community  Map 
Re])ositorv  address  listed  in  the  tables 
below.  Additionally,  the  current 
effec;tive  FIRM  and  FIS  re])ort  for  each 
community  are  accessible  online 
through  the  FEMA  Ma])  Service  Center 
at  \y\y\y.nis(:.feni(t.gov  for  compari.son. 

You  may  submit  comments,  identified 
by  Docket  No.  I'EMA-B-1284,  to  Luis 
Rodriguez,  (ihief.  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Admini.stration,  FEMA, 
500  C  Street  SVV.,  Washington,  D(] 

20472,  (202)  040-4004,  or  (email) 

Luis. Iiodrigiiez3@fein(i. dhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration,  FEMA, 
500  C  Street  SW.,  Washington,  DC 
20472,  (202)  040-4004,  or  (email) 
Liiis.liodriguez3@fenui.dhs.gov;  or  visit 
the  FEMA  Map  Information  eXchange 
(FMIX)  online  at 
www.floodinaps. fenui.gov/ film/ 
finxjnain.htnd. 

SUPPLEMENTARY  INFORMATION:  FEMA 
])roposes  to  make  Hood  hazard 
determinations  for  each  communitv 
listed  below,  in  accordance  with  section 
110  of  the  Flood  Di.saster  Protection  Act 
of  1073,  42  U.S.C.  4104,  and  44  CFR 
07.4(a). 

The.se  jirojjo.sed  flood  hazard 
determinations,  together  with  the 
floodplain  management  criteria  recjuired 


by  44  CFR  00.3,  are  the  minimum  that 
are  recpiired.  'I’hev  should  not  he 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  reijuirements  of  its  own  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  Hood  hazard  determinations  are 
used  to  meet  the  floodplain 
management  requirements  of  the  NFIP 
and  al.so  are  u.sed  to  calculate  the 
ap])ropriate  flooil  insurance  jiremium 
rates  for  new  buildings  built  after  the 
FIRM  and  FIS  rej)ort  become  effective. 

The  communities  affected  by  the 
flood  hazard  determinations  are 
provided  in  the  tables  below.  Any 
recjuest  for  reconsideration  of  the 
revised  Hood  hazard  information  shown 
on  the  Preliminary  FIRM  and  FIS  reijort 
that  satisfies  the  data  re{|uirement.s 
outlined  in  44  CFR  67. 6(h)  is  considered 
an  appeal.  Comments  unrelated  to  the 
flood  hazard  determinations  al.so  will  he 
considered  before  the  FIRM  and  FIS 
re])ort  become  effective. 

Use  of  a  Scientific  Resolution  Panel 
(.SRP)  is  available  to  communities  in 
.sup|)ort  of  the  a])peal  resolution 
process.  SRPs  are  independent  panels  of 
exjierts  in  hydrology,  hydraulics,  and 
other  pertinent  sciences  established  to 
review  c;onnicting  scientific  and 
technical  data  and  ])rovide 
recommendations  for  re.solution.  Use  of 
the  SRP  only  may  he  exerci.sed  after 
FEMA  and  local  communities  have  been 
engaged  in  a  collaborative  consultation 
process  for  at  least  60  days  without  a 
mutually  acce])tahle  resolution  of  an 
ajjpeal.  Additional  information 
regarding  the  SRP  jirocess  can  he  found 
online  at  http://floodsrp.org/pdfs/ 
srp  fact  sheet. pdf 

TTie  water.sheds  and/or  communities 
affected  are  listed  in  the  tables  below. 
The  Preliminary  FIRM,  and  where 
apjilicahle,  FIS  re])ort  for  each 
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community  are  availal)le  for  inspection  adciress  listed  in  the  tables.  acce.ssihle  online  through  the  FEMA 

at  both  the  online  location  and  the  Additionally,  the  current  effective  FIRM  Map  Service  Center  at 

respective  Community  Map  Repository  and  FIS  report  for  each  community  are  w  niv. insc.fenid.gov  for  com|)arison. 

Community  |  Community  map  repository  address 

Nye  County,  Nevada,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://www.r9map.org/Pages/ProjectDetailsPage. aspx?choLoco=84&choProj=248 
Unincorporated  Areas  of  Nye  County 


City  of  Newport  News,  Virginia  (Independent  City) 

Maps  Available  for  Inspection  Online  at:  www.rampp-team.com/va.htm 

City  of  Newport  News .  Department  of  Engineering,  2400  Washington  Avenue,  Newport  News, 

VA  23607. 

Clark  County,  Indiana,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://www.starr-team.com/starr/RegionalWorkspaces/RegionV/ClarkColN/SitePages/Home.aspx 

City  Hall,  304  Main  Cross  Street,  Charlestown,  IN  47111. 

City  Hall,  500  Quartermaster  Court,  Jeffersonville,  IN  47130. 

Town  Hall,  129  West  Street,  Borden,  IN  47106. 

Town  Hall,  2000  Broadway,  Clarksville,  IN  47129. 

Public  Works  Building,  103  South  New  Albany  Avenue,  Sellersburg,  IN 
47172. 

Town  Hall,  107  North  Fourth  Street,  Utica,  IN  47130. 

Clark  County  Government  Building,  501  East  Court  Avenue,  Room 
416,  Jeffersonville,  IN  47130. 

Pulaski  County,  Indiana,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://www.in.gov/dnr/water/7359.htm 

Town  of  Medaryville  . 

Town  of  Monterey . 

Town  of  Winamac . 

Unincorporated  Areas  of  Pulaski  County 


Hennepin  County,  Minnesota,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://www.starr-team.com/starr/RegionalWorkspaces/RegionV/HennepinCoMN/SitePages/Home.aspx 


City  of  Bloomington  .  Engineering  Department,  1700  West  98th  Street,  Bloomington,  MN 

55431 . 

City  of  Brooklyn  Center  .  City  Hall,  6301  Shingle  Creek  Parkway,  Brooklyn  Center,  MN  55430. 

City  of  Brooklyn  Park .  City  Hall,  5200  85th  Avenue  North,  Brooklyn  Park,  MN  55443. 

City  of  Champlin  .  City  Hall,  Building  Department,  11955  Champlin  Drive,  Champlin,  MN 

55316. 

City  of  Dayton  .  City  Hall,  12260  South  Diamond  Lake  Road,  Dayton,  MN  55327. 

City  of  Eden  Prairie  .  City  Hall,  8080  Mitchell  Road,  Eden  Prairie,  MN  55344. 

City  of  Edina  .  City  Hall,  4801  West  50th  Street,  Edina,  MN  55424. 

City  of  Greenfield .  City  Hall,  7738  Commerce  Circle,  Greenfield,  MN  55373. 

City  of  Hanover .  City  Hall,  11250  Northeast  5th  Street,  Hanover,  MN  55341. 

City  of  Hopkins  .  City  Hall,  Planning  and  Zoning  Office,  1010  Isf  Street  South,  Hopkins, 

MN  55343. 

City  of  Independence  .  City  Hall,  1920  County  Road  90,  Independence,  MN  55359. 

City  of  Long  Lake  .  City  Hall,  450  Virginia  Avenue,  Long  Lake,  MN  55356. 

City  of  Minneapolis  .  City  Hall,  Public  Works  Office,  350  South  5th  Street,  Minneapolis,  MN 

55415. 

City  of  Minnetonka .  City  Hall,  14600  Minnetonka  Boulevard,  Minnetonka,  MN  55345. 

City  of  Minnetrista .  City  Hall,  7701  County  Road  110  West,  Minnetrista,  MN  55364. 

City  of  Orono  .  City  Hall,  2750  Kelley  Parkway,  Orono,  MN  55356. 

City  of  Plymouth  .  City  Hall,  3400  Plymouth  Boulevard,  Plymouth,  MN  55447. 

City  of  Richfield  .  City  Hall,  6700  Portland  Avenue,  Richfield,  MN  55423. 

City  of  Rockford  .  City  Hall,  6031  Main  Street,  Rockford,  MN  55373. 

City  of  Rogers .  City  Hall,  22350  South  Diamond  Lake  Road,  Rogers,  MN  55374. 

City  of  St.  Bonifacius  .  City  Hall,  8535  Kennedy  Memorial  Drive,  St.  Bonifacius,  MN  55375. 

City  of  St.  Louis  Park  .  City  Hall,  Community  Development,  5005  Minnetonka  Boulevard,  St. 

Louis  Park,  MN  5541 6. 

City  Hall,  600  Rice  Street  East,  Wayzata,  MN  55391 . 


Town  Hall,  409  East  Main  Street,  Medaryville,  IN  47957. 

Town  Hall,  7033  North  Walnut  Street,  Monterey,  IN  46960. 

Municipal  Offices,  120  West  Main  Street,  Winamac,  IN  46996. 

Pulaski  County  Building  Department,  125  South  Riverside  Drive,  Suite 
150,  Winamac,  IN  46996. 


City  of  Charlestown  . 

City  of  Jeffersonville  . 

Town  of  Borden  . 

Town  of  Clarksville  . 

Town  of  Sellersburg  . 

Town  of  Utica  . 

Unincorporated  Areas  of  Clark  County 


Nye  County  Department  of  Planning,  1114  Globe  Mallow,  P.O.  Box 
1531,  Tonopah,  NV  89049. 


City  of  Wayzata 
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Community  | 

Community  map  repository  address 

Harris  County,  Texas,  a 

ind  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  http://riskmap6.com/Community.aspx?cid-350&sid-5 

City  of  Houston . 

City  of  Humble  . 

City  of  Jersey  Village . . . 

Unincorporated  Areas  of  Harris  County  . 

Public  Works  and  Engineering  Department,  611  Walker  Street,  Hous¬ 
ton,  TX  77002. 

City  Permit  Department,  114  West  Higgins,  Humble,  TX  77338. 

Public  Works  Department,  16501  Jersey  Drive,  Jersey  Village,  TX 

77040. 

Harris  County  PID,  A&E  Division,  Permit  Office,  10555  Northwest  Free¬ 
way,  Suite  120,  Houston,  TX  77092. 

Rockingham  County,  Virginia,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at:  www.rampp-team.com/va.htm 

Town  of  Bridgewater  . 

Town  Hall,  201  Green  Street,  Bridgewater,  VA  22812. 

Unincorporated  Areas  of  Rockingham  County . 

Rockingham  County  Administration  Center,  20  East  Gay  Street,  Hard- 

sonburg,  VA  22802. 

(dalaloj*  ()1  l'(!(t(!ral  nonujslit:  Assislaiux;  No. 
97.022.  "l''l()0(t  Insurance!.”) 

James  A.  Walke, 

Acliii"  l)t‘pu\v  Associdio  Administnitor  for 
Mili}’ation.  Dopartmonl  of  I  lomolond 
Sooiirity.  Fodorol  Fni(;i<i(!ncy  .\hina<>(tnwnl 
A<!f‘iu:y. 

II'K  I)<k:.  201;«-()244<I  I'ilod  2-4-i:J:  8:4.5  ain| 

BILLING  CODE  9110-12-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[Docket  ID  FEMA-201 3-0002;  Internal 
Agency  Docket  No.  FEMA-B-1281] 

Proposed  Flood  Hazard 
Determinations 

agency:  Fed(!ral  Emergency 
Management  Agency.  DHS. 

ACTION:  Notice. 

SUMMARY:  Comments  are  reeiuested  on 
j)ro])o.se(!  flood  haziird  determinations, 
which  may  include  additions  or 
modifications  of  any  Base  Flood 
Elevation  (BEE),  Base  Hood  de])th. 
Sj)ecial  Flood  Hazard  Area  (SFHA) 
hoimdarv  or  zone  designation,  or 
regulatory  floodway  on  the  Flood 
Insurance  Rate  Maps  (FIRMs),  and 
where  ajiplicahle,  in  the  .suj)porting 
Flood  Insurance  Study  (FIS)  reports  for 
the  communities  listed  in  the  table 
below.  The  piirpo.se  of  this  notice  is  to 
.seek  general  information  and  comment 
regarding  the  preliminary  FIRM,  and 
where  a])])lical)le,  the  FIS  rej)ort  that  the 
F’ederal  Eimjrgency  Management  Agcjiicy 
(FliMA)  has  j)rovid(!d  to  the  affected 
communities.  The  FIRM  and  FIS  rej)ort 
are  the  basis  of  the  iloodplain 
management  measures  that  the 
community  is  recpiiuKl  either  to  adopt 


or  to  show  (!vidence  of  having  in  effect 
in  order  to  cpialify  or  remain  (jualified 
for  participation  in  the  National  Flood 
Insurance  Frogram  (NFIF).  In  addition, 
the  FIRM  and  FIS  report,  once  effective, 
will  be  iKsed  by  insurance  agents  and 
others  to  calculate  appro])riate  flood 
insurance  premium  rates  for  new 
buildings  and  tlie  contents  of  those 
buildings. 

DATES:  Comments  are  to  hi!  submitted 
on  or  before  May  (i,  2013. 

ADDRESSES:  Tlu!  Freliminary  FIRM,  and 
where  apj)bcal)le,  the  FIS  report  for 
each  community  ari!  available  for 
inspection  at  both  the  online  location 
and  the  respective!  Community  Map 
Re])ository  address  listed  in  the  tables 
below.  Additionally,  the  current 
effective  FIRM  and  1*1S  report  for  each 
community  are  acce.ssible  online 
through  the  FT]MA  Map  Service  Center 
at  ww’w.nisc.fonia.gov  for  compari.son. 

You  may  submit  comments,  identified 
by  Docket  No.  F'EMA-B-1281.  to  Luis 
Rodriguez,  Chief,  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Admini.stration.  F’EMA, 
.'500  C  Street  SW..  Washington,  DC 
20472,  (202)  040-4004,  or  (email) 
Liiis.I{odriguezd<a'foin(i.dhs.g()v. 

FOR  FURTHER  INFORMATION  CONTACT:  Ellis 
Rodriguez,  Chief.  Engineering 
Management  Branch,  F’ederal  Insurance 
and  Mitigation  Administration,  F’EMA, 
500  C  Street  SW.,  Washington.  DC 
20472,  (202)  040-4004,  or  (email) 

Luis. I{o(higiiezd<(Lfoni(i. dhs.gov;  or  visit 
the  F’EMA  Map  Information  eXchange 
(F’MIX)  oidine  at 
www’.floodnnips.faiiKi.gov/fluu/ 
fnixjuain.html. 

SUPPLEMENTARY  INFORMATION:  FEMA 
projioses  to  make  flood  hazard 
determinations  for  each  community 
listed  below,  in  accordance  with  section 


110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104,  and  44  CFR 
07.4(a). 

'I'hese  projiosed  flood  hazard 
determinations,  together  with  the 
floodjilain  management  criteria  reipiired 
by  44  (3"R  00.3,  are  the  minimum  that 
are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
Iloodplain  management  reijuirements. 
The  community  may  at  any  time  enact 
stricter  re(|nirements  of  its  own  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

'I’hese  Hood  hazard  determinations  are 
n.sed  to  meet  the  Iloodplain 
management  reijuirements  of  the  NFIF 
and  al.so  are  u.seil  to  calculate  the 
aj)j)ro|)riate  Hood  insurance  jiremium 
rates  for  new  buildings  built  after  the 
FIRM  and  F’IS  rej)ort  become  effective. 

'File  communities  affected  by  the 
flood  hazard  determinations  are 
juovided  in  the  tables  below.  Any 
request  for  reconsideration  of  the 
revised  flood  hazard  information  shown 
on  the  Freliminary  FIRM  and  F’IS  rejiort 
that  satisfies  the  data  requirements 
outlined  in  44  CF’R  (57. (>(1))  is  considered 
an  ajijieal.  Comments  unrelated  to  the 
flood  hazard  determinations  also  will  he 
considered  before  the  FIRM  and  F’IS 
rejiort  become  effective. 

Use  of  a  .Scientific  Resolution  Panel 
(.SRF)  is  available  to  communities  in 
siijijiort  of  the  ajijieal  resolution 
ju’oeess.  .SRFs  are  indejiendent  jianels  of 
exjierts  in  hydrology,  hydraulics,  and 
other  jiertinent  sciences  established  to 
review  conllicting  scientific  and 
technical  data  and  jirovide 
recommendations  for  resolution.  Use  of 
the  .SRF  only  may  he  exercised  after 
FEMA  and  local  communities  have  been 
engaged  in  a  collaborative  consultation 
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proces.s  for  at  lea.st  (iO  davs  without  a 
mutually  accojjtahle  re.solution  of  an 
a])])(!al.  Additional  information 
regarding  the  SRP  proce.ss  can  he  found 
online  at  hUp://floodsrp.org/pdfs/ 

SI})  J(i  ctsh  cot.  })d  f. 


Community 


The  watersheds  and/or  communities 
affected  are  listed  in  the  tables  below. 
The  Preliminary  FIRM,  and  where 
applicable,  FIS  rejjort  for  each 
community  are  available  for  inspection 
at  both  the  online  location  and  the 
nispective  (iomnmnify  Map  Repository 


address  listed  in  the  tables. 
Additionally,  the  current  effective  FIRM 
and  FIS  report  for  each  community  are 
acce.ssihle  online  through  the  FEMA 
Maj)  Service  (ienter  at 
\v\v\v.ins(:.foni(i.<>ov  for  comparison. 


Community  map  repository  address 


Fairbanks  North  Star  Borough,  Alaska,  and  Incorporated  Areas 

Maps  Available  for  Inspection 
Forms/All  Items,  aspx 

Online  at;  http://www.starr-team.com/starr/RegionalWorkspaces/RegionX/FairbanksMM/Preliminary%20Maps/ 

Fairbanks  North  Star  Borough  .. 

Department  of  Community  Planning,  Borough  Administrative  Center, 

809  Pioneer  Road,  Fairbanks,  AK  99701 . 

Blackford  County,  Indiana,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at;  http://www.in.gov/dnr/water/6476.htm 

City  of  Hartford  City  .  Blackford  County  Area  Planning  and  Zoning  Office,  Blackford  County 

Courthouse,  110  West  Washington  Street,  Hartford  City,  IN  47348. 

City  of  Montpelier  .  Blackford  County  Area  Planning  and  Zoning  Office,  Blackford  County 

Courthouse,  110  West  Washington  Street,  Hartford  City,  IN  47348. 

Unincorporated  Areas  of  Blackford  County .  Blackford  County  Area  Planning  and  Zoning  Office,  Blackford  County 

Courthouse,  110  West  Washington  Street,  Hartford  City,  IN  47348. 


Hamilton  County,  Indiana,  and  Incorporated  Areas 

Maps  Available  for  Inspection  Online  at;  http://www.in.gov/dnr/water/5775.htm 


City  of  Carmel  .  Department  of  Community  Services,  One  Civic  Square,  Carmel,  IN 

46032. 

City  of  Noblesville  .  City  Hall,  Department  of  Planning  and  Zoning,  16  South  10th  Street, 

Noblesville,  IN  46060. 

City  of  Westfield  .  City  Hall,  130  Penn  Street,  Westfield,  IN  46074. 

Town  of  Cicero  .  Utility  Office,  150  West  Jackson  Street,  Cicero,  IN  46034. 

Town  of  Fishers  .  Administrative  Offices,  One  Municipal  Drive,  Fishers,  IN  46038. 

Town  of  Sheridan  .  Town  Hall,  506  South  Main  Street,  Sheridan,  IN  46069. 

Unincorporated  Areas  of  Hamilton  County  .  Hamilton  County  Government  and  Judicial  Center,  One  Hamilton 

County  Square,  Noblesville,  IN  46060. 

Madison  County,  Indiana,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at;  http://www.in.gov/dnr/water/7378.htm 

City  of  Anderson  .  City  Hall,  120  East  Eighth  Street,  Anderson,  IN  46016. 

Town  of  Chesterfield  .  Town  Hall,  17  Veterans  Boulevard,  Chesterfield,  IN  46017. 

Town  of  Ingalls  .  Town  Hall,  247  North  Meridian  Street,  Ingalls,  IN  46048. 

Town  of  Pendleton  .  Town  Hall,  100  West  State  Street,  Pendleton,  IN  46064. 

Unincorporated  Areas  of  Madison  County  .  Madison  County  Government  Center,  16  East  9th  Street,  Room  200, 

Anderson,  IN  46016. 


Kittson  County,  Minnesota,  and  Incorporated  Areas 

Maps  Ava table  for  Inspection  Online  at;  http://www.starr-team.com/starr/RegionalWorkspaces/RegionV/KittsonCoMN/SitePages/Home.aspx 


City  of  Hallock  .  City  Hall,  163  South  Third  Street,  Hallock,  MN  56728. 

City  of  Humboldt  .  City  Hall,  204  Ramsey  Street,  Humboldt,  MN  56731. 

City  of  Kennedy  .  City  Office,  414  North  Atlantic  Avenue,  Suite  100,  Kennedy,  MN  56733. 

City  of  Lake  Bronson  .  City  Hall,  112  Main  Street,  Lake  Bronson,  MN  56734. 

City  of  Lancaster  .  City  Clerk  Office,  1 00  Second  Street  West,  Lancaster,  MN  56735. 

City  of  St.  Vincent .  City  Clerk,  142  South  Eighth  Street,  St.  Vincent,  MN  56755. 

Unincorporated  Areas  of  Kittson  County .  Kittson  County  Courthouse,  410  Fifth  Street  South,  Suite  104,  Hallock, 

MN  56728. 

Broadwater  County,  Montana,  and  Incorporated  Areas 


Maps  Available  for  Inspection  Online  at;  http://www.bakeraecom.com/index.php/montana/broadwater/ 

City  of  Townsend .  110  Broadway  Street,  Townsend,  MT  59644. 

Unincorporated  Areas  of  Broadwater  County  .  Broadwater  County  Treasurer,  515  Broadway  Street,  Townsend,  MT 
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(('.iitiilo^  of  Ooinostic  Assistanco  No. 

97.022.  "Flood  Iiisuranco.") 

|am«»  A.  Walke, 

Aclin}’  Dupiifv  Ass(>ci(ilt‘  Adininistralnr  for 
Mititidlion.  Ddpurlmanl  of  I  lomfland 
SrciirUv.  I'tfdond  Hnwriitnicv Moiui^onwiil 
Afioiuy. 

IFR  1)(k:.  2(li:»-(124r>.">  I’iliMl  2-4-i;»;  H:4.5  ami 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Citizenship  and  Immigration 
Services 

[0MB  Control  Number  1615-0053] 

Agency  Information  Collection 
Activities:  Request  for  Certification  of 
Military  or  Naval  Service,  Form  N-426; 
Extension,  Without  Change,  of  a 
Currently  Approved  Collection 

action:  3()-Day  notici;. 

SUMMARY:  The  Dej)artment  of  Homeland 
Security  (IIHS),  U.S.  (litizensliij)  and 
Immigration  Services  (ll.SUKS)  will  be 
submitting  the  following  information 
collection  recjuest  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
ItItK'j.  The  information  collection  notice 
was  j)reviousIy  |)ul)lished  in  the  Federal 
Register  on  October  30,  2012.  at  77  FR 
05707  allowing  for  a  00-dav  public 
comment  period.  IJSf'.lS  did  not  receive 
any  comments  in  connection  with  the 
(iO-day  notice. 

DATES:  The  purpose  of  this  notice  is  to 
allow  an  additional  30  days  for  public 
comments.  (Comments  are  encouraged 
and  will  he  accej)ted  until  March  7. 
2013.  This  j)roce.ss  is  conducted  in 
accordance  with  5  CFR  1320.10. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  a.ssociated  response  time,  must  be 
dir(H;ted  to  the  f)MB  IJSCKS  Desk  Officer 
via  email  at 

oh'(t_submission@()nd).(^op.oo\'.  The 
comments  submitted  to  the  OMB  I  JSOkS 
D(!sk  Officer  may  also  he  submitted  to 
DHS  via  the  Federal  eRiilemaking  Portal 
Web  site  at  http  J/www.rooulations.gov 
under  e-Docket  ID  number  IJS(3S- 
2007-0010  or  via  email  at 
iiscisfrc()ninu;nt@uscis.(ihs.d()v.  A 1 1 
submissions  received  must  include  the 
agency  name  and  the  OMB  f^ontrol 
Number  101.5-0038. 

Regardless  of  the  method  used  for 
.submitting  comments  or  material,  all 
suhmi.ssions  will  he  posted,  without 


change,  to  the  Federal  eRiilemaking 
Portal  at  ww'w.ivouldtions.onv,  and  will 
include  any  personal  information  you 
provide,  'riierefore,  submitting  this 
information  makes  it  public.  You  may 
wish  to  consider  limiting  the  amount  of 
personal  information  that  you  provide 
in  any  voluntary  suhmi.ssion  you  make 
to  DtlS.  For  additional  information 
please  read  the  Privacy  Act  notice  that 
is  available  via  the  link  in  the  footer  of 
iruiv.reg(//o//o/?.s.gf;v. 

Note:  'flu;  ii(l(lr(!S.s  listed  in  tliis  notice 
sluuild  only  lu;  iis(;(l  to  sninnil  coininenis 
concerning  tliis  information  collection. 

Please  do  not  snhniil  r(;(|n(;.sts  lor  individual 
case  status  iiujuiries  to  this  address.  II  yon 
are  seeking  iniorinalion  about  llu;  status  of 
your  individual  case;,  jileasc;  check  "Mv  ('asi; 
.Status”  online  at:  lUlpsd/of’ov.iiscis.f’ov/cris/ 
Dashboard. do.  or  call  the  IJ.SUI.S  National 
faislonuir  .Servici;  (’.enter  at  l-H()()-37.5-.52K3. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  jirojiosed 
collection  of  information  is  nece.ssarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  e.stimate  of  the  burden  of  the 
pro])osed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  (juality,  utility,  and 
clarity  of  the  information  to  lx; 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  res]Jond,  including  through  the 
use  of  a])propriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  t(!chni(|ues  or 
other  forms  of  information  technology, 
e.g.,  jjermitting  electronic  submission  of 
respon.ses. 

Overview  of  This  Information 
Collection 

(1)  Typd  of  InfoniKition  (Jol  loot  ion 
Hoqiiost:  Extension,  Without  C.hange,  of 
a  Currently  Apj)roved  Collection. 

(2)  77/ /e  of  I  ho  Form /(Jol  loot  ion: 
Retjuest  for  (Certification  ofMilitarvor 
Naval  .Service. 

(3)  Agoncy  form  nnmhor,  if  onv,  and 
tho  applioablo  componont  oflho  DUS 
sponsoring  tho  colloction:  N-42h; 

IKSChS. 

(4)  A  ffoolod  pnblic  who  will  bo  askod 
or  nupiirod  to  rospond,  as  woll  as  a  briof 
(d)straot:  Primaiy:  Individuals  or 
bousobolds.  IJ.SCl.S  u.ses  the  information 
collected  through  Form  N-42h  to 
recpie.st  a  verification  of  the  military  or 
naval  service  claim  by  an  aj)plicant 


filing  for  naturalization  on  the  basis  of 
honorable  .service  in  the  II..S.  armed 
forces. 

(5)  /\/7  ostimato  of  tho  total  nnmhor  of 
ros})ondonts  and  tho  amount  oftimo 
ostimatod  for  an  avorago  rospondont  to 
rospond:  lO.OOO  respondents  for  form 
N-42h  with  an  estimate  of  .333  hours 
])er  res|)on.se.  This  is  a  change  from  thi; 
information  published  in  the  (iO-day 
Federal  Register  at  77  FR  85707. 

((i)  An  ostimato  of  tho  tot(d  puhiio 
hurdon  (in  hours)  assooiatod  with  tho 
colloction:  3.330  Hours.  This  is  a  change 
from  the  information  jiuhlished  in  the 
()0-day  Federal  Regi.ster  at  77  FR  05707. 

If  you  need  a  copy  of  the  information 
collection  instrument  with 
sup])lementarv  documents,  or  need 
additional  information,  please  visit 
http:/ /www. roguiations.gov .  We  may 
also  he  f;ontacted  at;  ll.Sf^hS.  Office  of 
Policy  and  .Strategy,  Regulatory 
(Coordination  Division,  20 
Massachusetts  Avenue  NW.. 

Washington,  DC  20520-2134; 

Telephone  202-272-8377. 

nal(;(l:  laiuiary  ;U),  2013. 

Laura  Dawkins, 

Cjhiof.  I{(!gulal<)ry  (ioordinatian  Division. 

Offico  of  Policy  and  Slirdegy.  V.S.  CAli/.cnship 
and  Inunigralion  Services.  Department  of 
1  loineland  Security. 

|FR  Doc.  2l)i;t-(l2:j<I.T  l'il(;(l  2-4-V.i:  8:45  iiin| 

BILLING  CODE  9111-97-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Address  Change  for  Filing  Annual 
Election  to  Average  for  Motor  Vehicles 

AGENCY:  U..S.  Cu.stoms  and  Border 
Protection,  Dejjartinent  of  Homeland 
.Security. 

ACTION:  (leneral  notice. 

SUMMARY:  This  document  announces  an 
address  change  for  Regulatory  Audit, 
Office  of  International  Trade,  U..S. 
(Customs  and  Border  Protection,  for 
filing  annual  election  to  average  for 
motor  vehicles.  The  new  address  for 
Regulatory  Audit.  Office  of  International 
Trade,  IJ..S.  (Customs  and  Border 
Protection,  is  as  follows:  IJ..S.  (Customs 
and  Border  Protei:tion,  Office  of 
International  'frade.  Regulatory  Audit. 
1717  H  Street  NW.,  (Bth  Floor), 
Washington,  D(C  20229-1141. 

Telephone  number:  202-325-7900.  f'ax 
number  202-325-7980. 

DATES:  Effective  February  5,  2013. 
SUPPLEMENTARY  INFORMATION:  Regulatory 
Audit  of  the  Office  of  International 
Trade  has  moved  to  a  new  office; 
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location.  Accordingly,  all  filings  for  the 
annual  election  to  average  for  motor 
v(!hicles  under  Section  11  of  A])])enilix 
to  Part  181,  Rules  of  Origin  Regulations 
of  North  American  Free  Trade 
Agnumient,  must  he  suhmitted  to  the 
above  addre.ss. 

Haled:  |amiai  v  14,  2013. 

(lynlliia  A.  (lovell, 

l£\(f(:iili\v  Diraclor,  Hci’iildlory  Ainlil.  Offict; 
of  InlariKilioiuil  'I'rddc. 

|FK  Dec.  2()i:i-024:«  Filed  2-4-13:  fi:45  ani| 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  THE  INTERIOR 

[FWS-R4-FHC-201 3-N026; 

FVHC981 30406900-XXX-FF04G01 000] 

DEEPWATER  HORIZON  Oil  Spill;  Final 
Phase  II  Early  Restoration  Plan  and 
Environmental  Review 

agency:  interior. 

ACTION:  Notice  of  availahilitv  of  final 
report. 

SUMMARY:  In  accordance  with  the  Oil 
Pollution  Act  of  1990  (OPA),  the 
National  Environmental  Policy  Act 
(NEPA),  and  the  Framework  Agreement 
for  Early  Restoration  Addressing 
Injuries  Resulting  from  the 
DEEPWATER  HORIZON  Oil  S])ill 
(Framework  Agreement),  notice  is 
hereby  given  that  the  Federal  and  State 
natural  resource  trustee  agencies 
(Trihstees)  have  approved  the  Phase  11 
Early  Restoration  Plan  and 
Environmental  Review  (Phase  11  ERP/ 
ER)  describing  the  second  set  of 
restoration  jirojects  selected  by  the 
Trustees  to  continue  the  jiroce.ss  of 
restoring  natural  resources  and  services 
injured  or  lost  as  a  result  of  the 
DEEPWATER  HORIZON  oil  spill,  which 
oc:curred  on  or  about  Ajiril  20,  2010  in 
the  Gulf  of  Mexico.  The  purjiose  of  this 
notice  is  to  inform  the  public  of  the 
availability  of  the  Phase  II  ERP/ER. 
ADDRESSES:  Obtaining  Dociinwnts:  You 
may  download  the  Phase  II  ERP/ER  and 
the  Framework  Agreement  at  http:// 
WWW. (ioi.gov/deHpw’dtHi horizon.  You 
mav  also  review  hard  cojiies  of  the 
Phase  II  ERP/ER  at  any  of  the  public 
rejiositories  listed  at  http:// 
www.gulfspillrostoration.noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Sjjears,  at 

fw4  coast  a  IDEH  Pcomn  i  on  ts@  f\ \  's.gov. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

On  or  about  April  20,  2010,  the 
mobile  offshore  drilling  unit 
DEEPWATER  HORIZON,  which  was 


being  used  to  drill  a  well  for  BP 
Ex])loration  and  Production,  Inc.  (BP)  in 
the  Macondo  prospect  (Mi.ssissip|)i 
Canyon  2.'52 — MC2.‘i2),  experienced  a 
significant  ex])losion,  fire  and 
snhse(|uent  sinking  in  the  Gulf  of 
Mexico,  resulting  in  discharges  of  oil 
and  other  substances  from  the  rig  and 
from  the  wellhead  on  the  seabed.  An 
(LStimated  4.9  million  barrels  (210 
million  gallons)  of  oil  were  released 
from  the  well  into  the  Gulf  of  Mexico 
over  a  period  of  87  days.  In  addition, 
approximately  1.84  million  gallons  of 
disjiersants  were  applied  to  the  waters 
of  the  sj)ill  area  in  an  attempt  to 
minimize  impacts  from  spilled  oil. 
Affected  resources  inchule  ecologicallv, 
recreationally,  and  commerciallv 
important  species  and  their  habitats  in 
the  Gulf  of  Mexico  and  along  the  coastal 
areas  of  Alabama.  Florida,  Louisiana, 
Mississi])pi,  and  Texas. 

Federal  and  State  Trustees  (listed 
below)  are  conducting  the  natural 
r(!source  damage  assessment  for  the 
DEEPWATER  HORIZON  oil  spill  under 
the  Oil  Pollution  Act  1990  (OPA;  33 
IJ.S.G.  2701  ot  soq.].  Pursuant  to  OPA, 
Federal  and  State  agencies  and  Indian 
tribes  may  act  as  trustees  on  behalf  of 
the  public  to  assess  natural  resource 
injuries  and  lo.sses  and  to  determine  the 
damages  required  to  compensate  the 
public  for  those  injuries  and  losses. 

OPA  furtluir  instructs  the  designated 
trustees  to  develop  and  imijlement  a 
j)lan  for  the  restoration,  rehabilitation, 
re])lacement,  or  acipiisition  of  the 
equivalent  of  the  injured  natural 
resources  under  their  trusteeship. 

The  Trustees  are: 

•  U.S.  Department  of  the  Interior 
(DOl),  as  repre.sented  by  the  National 
Park  Service.  U.S.  Fish  and  Wildlife 
.Service,  and  Bureau  of  Land 
Management; 

•  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  on  behalf  of 
the  U.S.  Department  of  GonuiKjrce; 

•  U..S.  Department  of  Agriculture 
(USD  A); 

•  U.S.  Department  ofDefen.se  (DOD): 

•  U..S.  Environmental  Protection 
Agency  (U.SEPA): 

•  .State  of  Louisiana  (ioastal 
Protection  and  Restoration  Authoritv, 
Oil  .S])ill  (Coordinator’s  Office, 
Dej)artment  of  Environmental  Quality, 
D(q)artment  of  Wildlife  and  Fisheries 
and  Department  of  Natural  Resources; 

•  .State  of  Mi.ssissij)])i  Dejiartment  of 
Environmental  Quality: 

•  .State  of  Alabama  Dejiartment  of 
(Con.servation  and  Natural  Resources  and 
G.eological  Survey  of  Alabama; 

•  .State  of  Florida  Department  of 
Environmental  Protection  and  Fish  and 
Wildlife  (Conservation  (Commission:  and 


•  For  the  .State  of  Texas:  Texas  Parks 
and  Wildlife  Department,  Texas  (leneral 
Land  Office,  and  Texas  (Commission  on 
Environmental  Qualitv. 

Background 

On  A])!'!!  20.  2011,  BP  agreed  to 
provide  up  to  Si  billion  toward  earlv 
re.storation  projects  in  the  (Culf  of 
Mexico  to  addre.ss  injuries  to  natural 
resources  caused  hv  the  DEEPWATER 
HORIZON  oil  spill'.  This  early 
restoration  agreement,  entitled 
“Framework  for  Early  Restoration 
Addre.ssing  Injuries  Resulting  from  the 
DEEPWATER  HORIZON  Oil  Spill’’ 
(Framework  Agreement),  represents  a 
preliminary  step  toward  the  restoration 
of  injured  natural  resources.  The 
Framework  Agreement  is  int(;nded  to 
expedite  the  start  of  restoration  in  the 
Gulf  in  advance  of  the  completion  of  the 
injury  a.s.sessment  proce.ss.  The 
Framework  Agreement  j)rovide.s  a 
mechanism  through  which  the  Trustees 
and  BP  can  work  together  “to 
commence  implementation  of  early 
restoration  j)rojec:ts  that  will  provide 
meaningful  benefits  to  accelerate 
re.storation  in  the  Gulf  as  (juickly  as 
practicable”  prior  to  the  resolution  of 
the  Trustees’  natural  resource  damages 
claim. 

The  Trustees  actively  solicited  j)uhlic 
in])ut  on  restoration  project  ideas 
through  a  variety  of  mechanisms, 
including  public  meetings,  electronic 
communication,  and  creation  of  a 
Trustee-wide  public  Web  site  and 
database  to  share  information  and 
receive  public  project  submi.ssions. 
Their  key  objective  in  pursuing  early 
restoration  is  to  secure  tangihhi  recoverv 
of  natural  resources  and  natural 
re.source  .services  for  the  public’s  benefit 
while  the  longer-term  process  of  fully 
assessing  injury  and  damages  is 
underway.  As  the  first  step  in  this 
accelerated  process,  the  Trustees 
released,  after  jnihlic  review  of  a  draft, 
a  Phase  1  Early  Re.storation  Plan/ 
Environmental  Asses.sment  (Pha.se  I 
ERP/EA)  in  April  2012.  The  Phase  I  ERP 
is  currently  being  im])lemented. 

In  a  continuation  of  the  early 
restoration  process,  the;  Trustees 
projjosed  two  additional  early 
re.storation  i)roject.s  in  a  Phase  II  Draft 
Early  Restoration  Plan  and 
Environmental  Review  (Phase  II  DERP/ 
ER)  to  addre.ss  response  injuries  from 
the  DEEPWATER  HORIZON  oil  sj)!!!. 
Thev  addre.ss  injuries  to  the  nesting 
habitats  of  beach-nesting  birds  and 
loggerhead  sea  turtles  that  resulted  from 
response  activities  to  the  oil  spill  (e.g.. 
efforts  to  ])revent  oil  from  reaching 
beaches  and  to  remove  oil  from 
beaches).  The.se  projects  address  a 
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minibor  of  sjjecific  public  coinnienls  on 
the  Phase  1  ERP/EA  tliat  recpiested 
(levelopinent  of  additional  habitat  and 
wildlife-hascid  earlv  restoration  projects. 
Because  loggerliead  sea  turtles  and 
l)(!ach-nesling  birds  begin  ne.sting  along 
the  Northeast  (bdf  coast  in  l-ebrnary,  the 
Trustees  recognized  the  need  to 
iinplennnit  tbe.se  two  projects  in  a 
timely  manner  to  be  effective  during  tlu; 
2t)13  breeding  season  and  so  expedited 
their  proposal.  The  Trustees  continue  to 
work  with  BP  to  develoj)  additional 
re.storation  projects  in  accordanc.e  with 
the  FraiiKiwork  Agnumitint.  Tlui 
Alternatives  within  this  plan  are  not 
intended  to.  and  do  not  fully,  address 
all  injuries  caused  by  the  spill  or 
provide  the  extent  of  restoration  needcxl 
to  satisfy  claims  against  BP. 

Notice  of  availability  of  the  Phase  11 
DERP/ER  was  published  in  the  Federal 
Register  on  November  b.  2012.  (77  FR 
()(>(i2(),  Novcnnber  0.  2012)  The  ])ublic 
was  afforded  30  days  to  review  and 
comment  on  tin;  Phase  II  UERP/ER. 
During  that  review  j)eriod,  the  Trustees 
akso  held  a  public  meeting  in  Piaisacola, 
Florida,  on  November  13,  2012,  to 
facilitate  public  comimmt  on  the  I’base 
11  DERP/ER. 

rbe  Trustees  consider(;d  the  public 
comments  received  on  the  Phase  il 
DliRP/ER  prior  to  finalizing  selection  of 
the  Phase  II  Early  Restoration  ])rojecls. 
The  pid)lic  I'.omments  received  and  the 
rrustees'  res])onses  an;  addressed  in 
Chapter  f)  of  tlu;  Pba.se  II  ERP/  ER. 

Overview  of  the  Phase  II  ERP/ER 

Hdi'lv  Ih^sioniiion  Phm  Altdnidtivds, 
Including  the  Selected  Altenidtive 

The  Pba.se  II  ERP/ER  de.scribes  two 
early  re.storation  alternatives:  No 
Action — Natural  Recovery  (requinul  for 
consideration  by  OPA)  and  Seiect(;d 
Alternative — Phase  II  Early  Re.storation 
Projects.  Under  the  No  Action 
alternative,  the  Trustees  would  not 
implement  earlv  restoration  proj(!ct.s  as 
described  in  the  Phase  II  ERP/ER. 

Rather,  the  No  Action  approach  would 
result  in  delaying  j)rotection  and 
improvement  of  important  nesting 
habitats  injured  bv  njsjjonse  actions 
(hiring  the  oil  spill. 

The  Selected  Alternative  includes  two 
])rojects  that  meet  the  selection  criteria, 
as  described  in  the  Phase  II  l^RP/ER. 

Selected  Enrly  Ilestorntion  Altenidtive 

The  .Selected  Alternative  includes  two 
jirojecls  intended  to  jirotect  and 
enhance  beach  ne.sting  habitats  used  by 
birds  and  sea  turtles.  'I’he  selected 
projects  will,  among  other  things, 
protect  bird-nesting  habitat  with 
.symbolic  fencing  and  signs  and  reduce 


the  jn’e.sence  of  harmful  lighting  on 
certain  beaches  as  de.scrihed  in  the  plan. 
'I’he  projects  are:  (1)  Enhanced 
Management  of  Avian  Breeding  Habitat 
Injured  by  Resjionse  in  the  Florida 
Panhandle,  Alabama,  and  Mississippi: 
and  (2)  hniiroving  Habitat  Injured  hv 
S])ill  Respon.se:  Restoring  the  Night  .Sky. 
Each  ofthe.se  jirojects  will  benefit 
coastal  nesting  habitats  injured  hv 
respon.se  to  the  DEEPWATER  IKIRIZON 
oil  spill. 

This  Phase  II  P]RP/ER  represents  the 
.s(icond  set  of  projects  selected  as  part  of 
the  (iarly  nistoration  proce.ss.  Planning 
for  additional  earlv  r(!storation  actions  is 
continuing.  Neither  the  Phase  II  ERP/ER 
nor  any  substHpient  plan  for  cnirlv 
('(istoration  is  intended  to  or  will  fully 
address  all  injuries  caused  by  the  si)ill 
or  provide  the  (!xtent  of  restoration 
needed  to  satisfy  claims  against 
res])on.sible  partiexs.  Further 
comprehensive  re.storation  will  still  he 
recpiired  to  fully  compensate  the  public 
for  natural  r(i.source  lo.ss(;.s  from  the  oil 
spill. 

Administrative  Record 

The  documents  comprising  the 
Administrative  Record  can  he  vicnvcul 
(ihicironically  at  htt{)://\\’\v\\’.d()i.gov/ 
deepwdterhori'/.on 

y\iithor 

'I’Ik;  primarv  author  of  this  notice  is 
James  Haas  (jdines_hdds@ni)s.g()v). 

Authorities 

The  authoritiijs  of  this  action  are  the 
Oil  Pollution  Act  of  l‘)?H)  (33  II..S.(:. 

2701  et  seq.j,  the  imphnnenting  Natural 
Rci.source  Damage  A.sscj.ssment 
regulations  found  at  l.'l  CFR  Part  990, 
and  the  Framework  Agreement. 

(wnihia  K.  Ilehner, 

DOI  Aiilhoriy.ecI  Otficial. 

I  IK  Ooc.  20i:i-()24;«)  I'iliKl  2-4-1  :i;  8:4.S  anil 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R1-ES-2012-N293; 

FXES1 1 1 30100000C4-1 23-FF01 EOOOOO] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Initiation  of  5-Year  Status 
Reviews  of  44  Species  in  Oregon, 
Hawaii,  Guam,  and  the  Northern 
Mariana  Islands 

AGENCY:  Fish  and  Wildlife  .Service, 
Interior. 

ACTION:  Notice  of  initiation  of  reviews: 
recpiest  for  information. 


summary:  We,  the  II.S.  Fish  and 
Wildlife  .Service  (.Service),  are  initiating 
.'i-year  status  reviews  for  44  species  iu 
Oregon,  Hawaii,  Guam,  and  the 
Northern  Mariana  Islands,  under  the 
Endangered  .Species  Act  of  l‘)73.  as 
amended  (Act).  A  .S-year  status  review  is 
based  on  the  best  scientific  and 
commercial  data  available  at  the  time  of 
the  review:  therefore,  we  are  reejnesting 
submission  of  any  new  information  on 
the.se  species  that  has  become  available 
since  the  last  review  for  that  particular 
species. 

DATES:  To  ensure  consideration  in  our 
reviews,  we  are  recpiesting  submi.ssion 
of  new  information  no  later  than  April 
8,  2013.  However,  we  will  continue  to 
accept  new  information  about  any  li.sted 
species  at  any  time. 

ADDRESSES:  For  the  42  sjiecie.s  in 
Hawaii,  Guam,  and  the  Northern 
Mariana  Islands  (see  Table  1  below), 
.submit  information  to:  Field  .Siqiervisor, 
Attention:  .'i-Year  Revienv.  U..S.  Fish  and 
Wildlife  .Service,  Pacific  Islands  Fish 
and  Wildlife  Office,  300  Ala  Moana 
Blvd.,  Room  3—122,  Box  .lOOHO, 
Honolulu,  Hawaii  908.10. 

For  the  Oregon  chub  and  Hutton  tui 
chub,  submit  information  to:  Field 
.Supervisor,  Attention:  .l-Yiiar  Review, 
IJ..S.  Fish  and  Wildlife  Service,  Oregon 
Fish  and  Wildlife  Office!,  2000  .SE  98th 
Avenue,  .Suite  100,  Portland,  Oreigon 
5)7200.  Information  on  Oregon  sp(!ci(!.s 
can  also  he  submitted  by  email  to: 
f\v1  or5vedirevie\\'@f\vs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kri.sti  Young,  IJ.S.  Fish  and  Wildlife 
.Service,  Pacific  Islands  Fish  and 
Wildlife  Office  (see  ADDRESSES),  808- 
792-9400  (for  species  in  Hawaii,  Guam, 
and  the  North(?rn  Mariana  kslands):  or 
Jeff  Dillon,  IJ..S.  Fish  and  Wildlife 
.Service,  Or(!gon  Fish  and  Wildlife 
Office,  .103-231-0179  (for  Oregon  chub 
and  Hutton  tui  chub).  Individuals  who 
are  hearing  imjiaired  or  sjjecich  impaired 
may  call  the  Federal  Rtilay  .S(!rvice  at 
(800)  877-8339  for  TTY  assistance. 
SUPPLEMENTARY  INFORMATION: 

Why  do  we  conduct  .1-year  reviews? 

Under  the  Act  (10  IL.S.C;.  1131  et  seej.), 
we  maintain  Lists  of  Endangiired  and 
'I'lireatened  Wildlife  and  Plants  (which 
we  colhictively  refer  to  as  the  List)  in 
the  Gode  of  Fedciral  R(!gulations  ((iFR)  at 
10  (;FR  17.11  (for  animals)  and  17.12 
(for  plants).  .Section  4(c)(2)(A)  of  the  Act 
re(iuires  us  to  review  each  listed 
.s|)(!cies’  status  at  least  once  (wery  1 
y(!ar.s.  Our  regulations  at  10  GFR  424.21 
r(!()uire  that  we  ])uhli.sh  a  notice  in  the 
Federal  Register  announcing  those 
spcjcies  under  active  review. 
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What  information  do  vve  consider  in  the 
review? 

A  .'5-y(;ar  r(!vie\v  considcjrs  all  now 
information  available  at  the  time  of  the 
review.  In  conducting  these  reviews,  we 
consider  the  be.st  scientific  and 
commercial  data  that  has  become 
available  since  the  listing  determination 
or  most  recent  status  review,  such  as; 

(A)  Species  biology,  including  hut  not 
limited  to  ]K)])ulation  trends, 
distribution,  abundance,  demographics, 
and  genetics; 


(B)  Habitat  (;onditions,  iiu;luding,  but 
not  limited  to  amount,  di.strihution,  and 
suitahilitv; 

((")  (lon.servation  measures  that  have 
been  implemented  that  benefit  the 
sp(!{;ies: 

(D)  Threat  status  and  trends  in 
relation  ot  the  five  listing  fa(;tors  (as 
defimul  in  s(!(;tion  4(a)(1)  of  the  Act): 
and 

(E)  ()th(;r  new  information,  data,  or 
corrections  including,  but  not  limited 
to,  taxonomic  or  nomenclatural  changes, 


identification  of  erroneous  information 
contained  in  the  List,  and  improved 
analytical  methods. 

Any  new  information  will  be 
considenul  during  the  .'i-year  review  and 
will  al.so  he  u.seful  in  evaluating  the 
ongoing  recovery  programs  for  the 
species. 

What  spec;ies  are  under  review? 

This  notice  announces  our  active 
review  of  the  44  species  li.sted  in  the 
table  below. 


Species  for  Which  We  Are  Initiating  a  5-Year  Status  Review 


Common  name 

Scientific  name 

Status 

Where  listed 

Final  listing  rule 

1 

1 - 1 

ANIMALS 

1 - 1 

1 - 1 

1 - 

Warbler,  nightingale  reed  . 

Acrocephalus  luscinia  . 

Endangered  . 

Western  Pacific  Ocean — 

35  FR  8491;  06/02/1970. 

U.S.A  (Guam,  Alamagan, 
Saipan). 

Swiftlet,  Mariana  gray 

Aerodramus  vanikorensis 

Endangered  . 

Western  Pacific  Ocean — 

49  FR  33881;  08/27/1984. 

(=Guam  swiftlet). 

bartschi. 

U.S.A  (Guam,  Rota, 

Tinian,  Saipan,  Agiguan). 

Duck,  Hawaiian  . 

Anas  wyvilliana  . 

Endangered  . 

U.S.A  (HI) . 

32  FR  4001;  03/11/1967. 

Chub,  Oregon  . 

Oregonichthys  crameri . 

Threatened  . 

U.S.A  (OR)  . 

58  FR  53804;  10/18/1993. 

Chub,  Hutton  tui . 

Gila  bicolor  ssp . 

Threatened  . 

U.S.A  (OR)  . 

50  FR  12305;  03/28/1985. 

Crow,  Hawaiian  . 

Corvus  hawaiiensis . 

Endangered  . 

U.S.A  (HI) . 

32  FR  4001;  03/11/1967. 

Coot,  Hawaiian  . 

Fulica  alai . 

Endangered  . 

U.S.A  (HI)  . 

35  FR  16047;  10/13/1970. 

Moorhen  (=Gallinule),  Mar- 

Gallinula  chloropus  guami  .... 

Endangered  . 

Western  Pacific  Ocean — 

49  FR  33881;  08/27/1984. 

iana  common. 

U.S.A  (Guam,  Tinian, 

Saipan,  Pagan). 

Moorhen  (=Gallinule),  Hawai- 

Gallinula  chloropus 

Endangered  . 

U.S.A  (HI) . 

32  FR  4001;  03/11/1967. 

ian  common. 

sandvicensis. 

‘Akiapola'au . 

Hemignathus  munroi . 

Endangered  . 

U.S.A  (HI)  . 

32  FR  4001;  03/11/1967. 

Palila  . 

Loxioides  bailleui . 

Endangered  . 

U.S.A  (HI)  . 

32  FR  4001;  03/11/1967. 

‘Akepa,  Hawaii  . 

Loxops  cocci neus  coccineus 

Endangered  . 

U.S.A  (HI) . 

35  FR  16047;  10/13/1970. 

Creeper,  Hawaii  . 

Oreomystis  mana . 

Endangered  . 

U.S.A  (HI) . 

40  FR  44151;  09/25/1975. 

‘0‘u  . 

Psittirostra  psittacea . 

Endangered  . 

U.S.A  (HI)  . 

32  FR  4001;  03/11/1967. 

Bat,  little  Mariana  fruit  . 

Pteropus  tokudae . 

Endangered  . 

Western  Pacific  Ocean — 

49  FR  33881;  08/27/1984. 

U.S.A  (Guam). 

White-eye,  Rota  bridled  . 

Zosterops  rotensis  . 

Endangered  . 

Western  Pacific  Ocean — 

69  FR  3022;  01/22/2004. 

U.S.A  (Commonwealth  of 
the  Northern  Mariana  Is¬ 
lands). 

PLANTS 

No  common  name  . 

Achyranthes  mutica  . 

Endangered  . 

U.S.A  (HI) . 

61  FR  53108;  10/10/1996. 

Pendant  kihi  fern  . 

Adenophorus  periens . 

Endangered  . 

U.S.A  (HI) . 

59  FR  56333;  11/10/1994. 

Mauna  Loa  silversword . 

Argyroxiphium  kauense  . 

Endangered  . 

U.S.A  (HI) . 

58  FR  18035;  04/07/1993. 

Uhiuhi  . 

Caesalpinia  kavaiensis  . 

Endangered  . 

U.S.A  (HI) . 

51  FR  24675;  07/08/1986. 

‘Oha  wai  . 

Clermontia  lindseyana  . 

Endangered  . 

U.S.A  (HI) . 

59  FR  10305;  03/04/1994. 

'Oha  wai  . 

Clermontia  peleana . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994. 

Kauila  . 

Colubrina  oppositifolia . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994. 

Haha  . 

Cyanea  hamatiflora  ssp. 

Endangered  . 

U.S.A  (HI) . 

59  FR  10305;  03/04/1994. 

carlsonii. 

Haha  . 

Cyanea  shipmanii  . 

Endangered  . 

U.S.A  (HI) . 

59  FR  10305;  03/04/1994. 

Asplenium-leaved  diellia  . 

Diellia  erecta  . 

Endangered  . 

U.S.A  (HI) . 

59  FR  56350;  11/10/1994. 

Hau  kuahiwi  . 

Hibiscadelphus  giffardianus  .. 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53152;  10/10/1996. 

Hau  kuahiwi  . 

Hibiscadelphus  hualalaiensis 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53152;  10/10/1996. 

Hilo  ischaemum  . 

Ischaemum  byrone  . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994. 

Wahine  noho  kula  . 

Isodendrion  pyrifolium . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994. 

Kio'ele  . 

Kadua  coriacea  (=Hedyotis 

Endangered  . 

U.S.A  (HI)  . 

57  FR  20787;  05/15/1992. 

coriacea). 

Koki'o  . 

Kokia  drynarioides  . 

Endangered  . 

U.S.A  (HI)  . 

49  FR  47400;  12/04/1984. 

Alani  . 

Melicope  zahibruckneri  . 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53152;  10/10/1996. 

No  common  name  . 

Neraudia  ovata . 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53152;  10/10/1996. 

No  common  name  . 

Phyllostegia  parviflora . 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53123;  10/10/1996. 

Loulu  . 

Pritchardia  schattaueri  . 

Endangered  . 

U.S.A  (HI) . 

61  FR  53152;  10/10/1996. 

‘Ohai . 

Sesbania  tomentosa  . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  56350;  11/10/1994. 

No  common  name  . 

Silene  hawaiiensis  . 

Threatened  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994. 

No  common  name  . 

Silene  lanceolate . 

Endangered  . 

U.S.A  (HI) . 

57  FR  46339;  10/08/1992. 
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Species  for  Which  We  Are  Initiating  a  5-Year  Status  Review — Continued 


Common  name 

Scientitic  name 

Status 

Where  listed 

Final  listing  rule 

Popolo  ku  mai  . 

Sotanum  incompletum  . 

Endangered  . 

U.S.A  (HI) . 

59  FR  56350;  11/10/1994. 

No  common  name  . 

Spermolepis  hawaiiensis  . 

Endangered  . 

U.S.A  (HI) . 

59  FR  56350;  11/10/1994. 

No  common  name  . 

Vigna  o-wahuensis . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  56350;  11/10/1994. 

A‘e  . 

Zanthoxylum  dipetalum  var. 
tomentosum. 

Endangered  . 

U.S.A  (HI)  . 

61  FR  53152;  10/10/1996. 

A‘e  . 

Zanthoxylum  hawaiiense  . 

Endangered  . 

U.S.A  (HI)  . 

59  FR  10305;  03/04/1994 

KiH|uest  for  New  Information 

I’o  ensure!  that  a  .'i-year  review  is 
complete  and  ba.sed  on  tlie  best 
available  scientific  and  commercial 
information,  we  request  new 
information  from  all  sources.  See  "Wbat 
Information  Do  We  (Consider  in  Our 
Review?”  for  s})(!(  ific  criteria.  If  you 
submit  information,  plea.se  support  it 
with  documentation  sneb  as  maps, 
bibliographic  references,  methods  used 
to  gather  and  analyze  the  data,  and/or 
co])ies  of  any  ])ertinent  jniblications, 
reports,  or  letters  by  knowbidgeable 
sources. 

If  von  wish  to  provide  information  for 
any  .s|)ecie.s  listed  above,  please  submit 
your  comments  and  materials  to  the 
appropriate  contact  in  either  the  Oregon 
or  Pacific  Islands  Fi.sb  and  Wildlife 
Office  (see  ADDRESSES  section). 

Public  Availability  of  (Comments 

15(!fore  including  your  address,  phone 
nnmb(!r,  email  address,  or  other 
|)ersonal  identifying  information  in  your 
comment,  you  should  be  awan:  that 
your  entire  comment — including  your 
personal  identifying  information — may 
l)e  mad(!  publicly  available  at  any  time. 
While  yon  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  frt)m  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

(k)mments  and  materials  received  will 
be  available  for  public  inspection,  by 
aj)pointment.  during  normal  business 
hours  at  the  offices  where  the  comments 
are  submitted. 

(Completed  and  Active  Reviews 

A  list  of  all  comjjleted  and  cnrrentlv 
active  .'i-year  reviews  addre.ssing  sp(!cies 
for  which  the  Pacific  Region  of  the 
Service  has  lead  responsibilitv  is 
available  at:  hiti)://\\’\\  \v.f\vs. gov/pacific/ 
ecos<u'vir(is/(^n(Uing(uv(l/ivcov(uv/ 
5y(Hir.htnil. 

Authority 

This  document  is  published  under  the 
authority  of  the  Endang(!red  Sj)ecies  Act 
of  1973,  as  amended  (l(i  IJ.S.C.  I.‘i31  et 
•s-cf/.). 


Dated:  D(u:(!ml)(!r  31, 2012. 

Chris  McKay, 

Acting  licgioiuil  Director,  iiegion  I.  I  ’.S.  Dish 
(iinl  Wildlife  Service. 

II’K  Uoc.  2(!i:M)24,'’>:t  Filed  2-4-1  .'t;  »:4r)  iim| 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLW02600000  LI  0600000  XQOOOO] 

Notice  of  Wild  Horse  and  Burro 
Advisory  Board  Meeting 

agency:  fiurean  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  'file  nuntau  of  Land 
Management  (13LM)  announces  that  the 
Wild  Horse  and  Burro  Advisory  Board 
will  conduct  a  meeting  on  matters 
pcirtaining  to  management  and 
protection  of  wild,  free-roaming  horses 
and  burros  on  the  Nation’s  public  hinds. 
DATES:  The  Advi.sory  Board  will  meet  on 
Monday.  March  4,  2013.  from  8  a.m. 
until  ."i  p.m.  and  on  Tuesday,  March  .'j, 
2013,  from  8  a.m.  until  12  p.m.  local 
time.  This  will  be  a  one  and  a  halfday 
meeting. 

ADDRESSES:  This  Advisory  Board 
meeting  will  take  place  at  the  Sheraton 
Oklahoma  Citv  Hotel,  1  North  Broadway 
Avenue,  Oklalioma  (aty,  Oklahoma 
73102,  40.'i-23S-2780.  Written 
comments  pertaining  to  the  March  4-.'}, 
2013,  Advi.sory  Board  meeting  can  be 
mailed  to  National  Wild  Horse  and 
Burro  Program. WO-200.  Attention: 
Ramona  DeLorme,  1340  Financi.il 
Boulevard,  Reno,  NV  89.'j02-7147,  or 
sent  electronically  to  the  BLM  through 
the  Wild  Hor.se  iind  Burro  Web  site  at: 
http:/ /www. hlm.gov /wa/si/nn/prog/ 
whhprognim/ 

wcontnmvsjmd  in  format  ion/ 
anhancod  foodhack Joint .html . 

FOR  FURTHER  INFORMATION  CONTACT: 

Ramona  DeLorme.  Wild  Hor.se  and 
Burro  Administrative  Assistant,  at  77.'i— 
801-().'i83.  Persons  who  use  a 
telecttmmunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


to  contact  the  above  individual  during 
normal  busine.ss  hours.  The  FIR.S  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  (luestion  with  the 
abov(!  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  Wild 
Horse  anti  Burro  Advi.sory  Board 
advi.ses  the  Secretary  of  the  Interior,  the 
BLM  Director,  the  Sef:retary  of 
Agriculture,  and  the  Chief  of  the  Forest 
Service  on  matters  jtertaining  to  the 
management  and  jnotection  of  wild, 
free-roaming  hor.ses  and  burros  on  the 
Nation’s  public  lands.  The  Wild  Horse 
and  Burro  Advi.sory  Bttard  operates 
under  the  authority  of  43  CFR  1784.  The 
tentative  agenda  for  the  2-day  event  is: 

1.  Advisory  Board  Public  Meeting 

Mondav,  March  4,  2013  (8  a.m.-h  p.m.) 

8:00  ]).m.  Welctmie  and  Introductions 
8:30  a.m.  Approval  of  October  2012 
Minutes 

10:43  a.m.  WHB  Program  Updates 
12:00  p.m.  Lunch 

1:43  ]).m.  BLM  Formed  Work  Croups 
(Conqtrehensive  Animal  Welfare 
Program:  Increasing  Adojttions;  Eco- 
sanctuaries;  and  Population 
Su])i)ression). 

3:30  p.m.  Public  Comment  Period 
Begins 

4:30  p.m.  Public  Comment  Period 
Ends 

3:00  j).m.  Adjourn 

Tnesdav,  March  5,  2013  (8  a.m.-12 
p.m.) 

8:00  a.m.  Advi.sory  Board  Formed 
Work  Croups  (Ecotouri.sm;  Herd  Area 
Re])opulation;  Financial;  Public 
Comments;  and  Director’s  Challenge 
()j)j)ortunities) 

9:13  a.m.  Board  Memhtir’s  Concerns 
and  Issues 
10:00  a.m.  Break 

10:13  a.m.  Board  Recommendations  to 
the  BLM 

12:00  p.m.  Adjourn 
The  meeting  site  is  acce.ssihle  to 
individuals  with  disabilities.  An 
individual  with  a  di.sahility  needing  an 
auxiliary  aid  or  service  to  jtarticijiate  in 
the  meeting,  such  as  an  interpreting 
service,  a.ssi.stive  listening  device,  or 
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niatorials  in  an  alternate  format,  must 
notify  Ms.  DeLorme  2  weeks  l)(;fore  the 
scheduled  meeting  date.  Although  the 
8I.M  will  attem))t  to  meet  a  reque.st 
received  after  that  date,  the  re(|uested 
auxiliary  aid  or  service  may  not  he 
available  because  of  insufficient  tiim;  to 
arrange  it. 

The  Federal  Advi.sorv  Committee 
Management  Regulations  at  41  CFR 
1()1-(i.l()l.'5(h),  re(]nires  the  131. M  to 
j)id)lish  in  the  Federal  Register  notice  of 
a  |)nt)lic  meeting  15  days  prior  to  the 
meeting  date. 

II.  Public  Ciomment  Procedures 

On  Monday,  March  4,  2()i:3  at  :3;:3() 
p.m.,  members  of  the  jjuhlic  will  have 
the  opportunity  to  make  comments  to 
the  Board  on  the  Wild  Horse  and  Burro 
Program.  Persons  wishing  to  make 
comments  during  the  Monday  meeting 
should  register  in  jmr.son  with  the  BLM 
by  2  ]).m.  on  March  4.  2013,  at  the 
meeting  location.  Depending  on  the 
number  of  commenters.  the  Advi.sorv 
Board  may  limit  the  length  of 
comments.  At  jjrevious  meetings, 
comments  have  been  limited  to  3 
minutes  in  length;  however,  this  time 
may  vary.  Commenters  should  address 
the  sjjecific  wild  horse  and  hurro- 
related  to})ics  listed  on  the  agenda. 
S])eakers  are  recjnested  to  submit  a 
written  copy  of  their  statement  to  the 
atldress  listed  in  the  ADDRESSES  section 
above  or  bring  a  written  cojiy  to  the 
meeting.  There  may  he  a  wel)cam 
present  during  the  entire  meeting  and 
individual  comments  may  be  recorded. 

Participation  in  the  Advisory  Board 
meeting  is  not  a  prerecpnsite  for 
submission  of  written  comments.  The 
BLM  invites  written  comments  from  all 
interested  parties.  Your  written 
comments  .should  be  specific  and 
ex})lain  the  reason  for  any 
recommendation.  The  BLM  ajjpreciates 
any  and  all  comments.  The  BLM 
considers  comments  that  are  either 
supported  by  (juantitative  information 
or  studies  or  those  that  include  citations 
to  and  analysis  of  applicable  laws  and 
regulations  to  be  the  most  useful  and 
likely  to  iniluence  the  Bl.M's  decisions 
on  the  management  and  j)rotection  of 
wild  horses  and  burros. 

ttefore  including  your  addnxss,  ))hone 
number,  email  address,  or  other 
piir.sonal  identifying  information  in  vonr 
c:omment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — mav 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 


ltal(!(l:  lanuary  30,  2013. 

(irogorv  P.  Slioop, 

Drpiilv  Assistant  Diractor,  itvnawabla 
liasonrccs  and  Planning. 

II’R  UdC.  2()i:t-()2:{Hl  I'ilnd  «:4.S  aiii| 

BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLUTG021 .1 4300000.EU0000;  UTU-89282] 

Notice  of  Realty  Action:  Proposed 
(Non-Competitive)  Direct  Sale  of  Public 
Land  in  Carbon  County,  UT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  considering  the 
(non-competitive)  direct  .sale  of  280 
acres  of  public  land  in  Carbon  County, 
Utah,  at  not  less  than  the  appraised  fair 
market  value  to  Hunt  Consolidated.  Inc. 
DATES:  In  order  to  ensure  consideration 
in  the  environmental  analy.sis  of  the 
])ro]K).sed  .sale,  comments  mn.st  he 
received  by  March  22,  2013. 

ADDRESSES:  Atldre.ss  all  written 
comments  concerning  this  notice  to  the 
Bl.M,  Price  Field  Office,  Attn:  Conide 
Le.schin.  125  S.  000  W.,  Price,  Dtah, 
84501 . 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  t.eschin.  Realty  S])eciali.st,  43.5- 
030-3010,  at  the  above  address  or  email 
to  clcschin@l)lni.g()v.  Persons  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8330 
to  contact  the  above  individual.  The 
FIRS  is  available  24  hours  a  day,  7  days 
a  week,  to  leave  a  message  or  (jnestion 
with  the  above  individual.  You  will 
receive  a  rejjly  during  normal  business 
hours. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  j)uhlic  lands  in 
Carbon  County,  Utah,  are  ])roi)o.se(l  for 
direct  sale,  subject  to  the  ajjplicahle 
provisions  of  Sections  203  and  200  of 
the  Federal  Land  Policy  and 
Management  Act  of  1070  (FLPMA)  and 
43  CFR  Parts  2711  and  2720; 

Salt  Lake  Meridian,  Utah 
T.  14  .S..R.  15  E.. 

Sec.  8.  SE'ASE'A; 

Sec.  28,  E'/jNE'A; 

Sec.  33.  SEVaSW'/^.  N'/2.SE'/4,  .SW'ASE'A. 

't  he  area  descrilaul  contains  280  acres, 
according  to  the  otficial  ])lal  of  the  survey  of 
tlie  said  land,  on  file  with  the  BI.M. 

The  jiroposed  sale  is  in  conformance 
with  the  BLM  Price  Field  Office 


Resource  Management  Plan  (PFO  RMP) 
that  was  approved  in  October  2008.  The 
parcels  are  identified  for  disjjosal  in  the 
PFO  RMP  on  jiage  7  of  Apjrendix  R-11. 
'file  lands  would  he  offered  to  Hunt 
Consolidated.  Inc.  on  a  non-c;om])etitive 
basis  due  to  the  lack  of  public  access 
and  their  ownership  of  the  surrounding 
lands.  ])ur.suant  to  43  CiFR  271 1.3- 
3(a)(4).  Conveyance  of  the  identified 
public  laiul  would  he  subject  to  valid 
existing  rights  and  encumbrances  of 
record.  Conveyance  of  any  mineral 
interests  ])ur.snant  to  Section  209  of 
FLPMA  will  be  analyzed  during 
processing  of  the  projio.sed  .sale.  On 
February  5,  2013,  the  above-described 
land  will  be  se;gnigated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  and  the 
mineral  leasing  laws,  excejjt  for  the  sale 
})rovisiou.s  of  the  FLPMA.  The  lauds 
were  previously  .segregated  from 
approi)riatiou  under  the  mining  laws 
pursuant  to  Executive  Order  5327  and 
Public  Laud  Order  4522.  Executive 
Order  5327  was  revoked  by  PLO  7725  to 
the  extent  that  the  withdrawn  lands 
were  oj)ened  to  o])eration  of  the  public 
land  laws  and  development  activities 
under  Section  21  of  the  Mineral  Leasing 
Act,  hut  not  to  ojieration  of  the  1872 
Mining  Law.  Until  completion  of  the 
.sale  action,  the  BLM  is  no  longer 
accepting  land  use  apj)lication.s 
affecting  the  identified  public  lands. 

The  temporary  .segregation  will 
terminate  u])on  i.ssuance  of  a  j)atent, 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation,  or  on 
February  2.  2015.  imle.ss  extended  by 
the  BLM  Utah  State  Director  in 
accordance  with  43  (iFR  2711.1-2(d) 
prior  to  the  termination  date. 

For  a  period  until  March  22,  2013, 
interested  parties  and  the  general  public 
may  sid)mit  in  writing  any  comments 
concerning  the  land  being  considered 
for  sale,  including  notification  of  any 
encumbrances  or  other  claims  relating 
to  the  identified  land,  to  the  Field 
Manager,  BLM  Price  Field  Office,  at  the 
above  addre.ss.  In  order  to  ensure 
consideration  in  the  environmental 
analy.sis  of  the  proposed  sale,  comments 
must  he  in  writing  and  postmarked  or 
delivered  within  45  davs  of  the  initial 
date  of  ])ublication  of  this  notice. 
Electronic  mail  (email)  will  also  be 
accejjted  and  .should  be  sent  to 
BLM_UT_PI{_(A)iunwnts@hIm.aov  with 
“Price  Land  Sale"  inserted  in  the 
subject  line.  Uomments,  including 
names  and  street  addresses  of 
respondents,  will  he  available  for  j)uhlic 
review  at  the  BLM  Price  Field  Office 
during  regular  business  hours,  except 
holidavs. 
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Before  including  yonr  address, 
telejjhone  number,  email  addn;ss,  or 
other  ])er.sonal  identifying  information 
in  your  comment,  be  advised  that  your 
entire  comment — including  your 
personal  identifying  information — may 
l)e  made  publicly  available  at  any  time. 
While  you  can  ask  in  yonr  comment  to 
withhold  from  jjiihlic  review  yonr 
p(!r.sonal  identifying  information,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Authority:  43  (3  R  2711.1-2  and  43  t]l'K 
2720.1-1(1)). 

Knot  llolfman 
/If./j/ig  Stale  Director. 

|FR  Doc.  2013-02100  Filod  1-30-13:  B:!.!  anil 
BILLING  CODE  4310-DQ-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

[NPS-PWR-LARO-11986]  [PPWLAROOO- 
PPMPRLE1Z.Y00001] 

Acceptance  of  Concurrent  Jurisdiction 

AGENCY;  National  Bark  .Service,  Interior. 

ACTION:  Notice  of  Ooncnrrent 
lurisdiction. 


SUMMARY:  On  behalf  of  the  United 
.States,  the  National  Bark  .Service  has 
accejited  concurrent  legislative 
jurisdiction  from  the  State  of 
Wa.shington  over  lanils  and  waters 
administered  by  the  National  Bark 
.Service  within  the  honndaries  of  Lake 
Roo.sevelt  National  Recreation  Area. 

DATES:  Hlfective  Date:  Concurrent 
legislative  jurisdiction  within  Lake 
Roosevelt  National  Recreation  Area 
became  effective  on  December  10,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marty  Unseman.  Chief  Ranger.  Lake 
Roo.sevelt  National  Recreation  Area, 

1008  Crest  Drive,  Coulee  Dam,  \VA 
00110;  telephone  .500-033-0441 , 
extension  123. 

SUPPLEMENTARY  INFORMATION:  On 
December  10.  2012,  acting  in 
accordance  with  the  provisions  of  40 
U..S.C.  3112  and  Revi.sed  Code  of 
Wa.shington  .Section  37.04.020,  lonathan 
B.  Jarvis,  Director  of  the  National  Bark 
.Service,  accepted  concurrent  legislative 
jurisdiction  from  the  Monorahle 
Christine  Cregoire.  (iovernoi-  of  the  .State 
of  Washington,  over  lands  and  waters 
administered  by  the  National  Bark 
.Service  within  the  boundaries  of  Lake 
Roosevelt  National  Recreation  y\rea. 


Haled:  )aiuiarv  10,  2013. 

Cameron  It.  Sholly, 

Associate  Director,  Visitor  and  Hesource 
Protection. 

|FR  Doc.  2(n3-024a3  Filed  2^-13: 11:4.')  am| 
BILLING  CODE  4310-FF-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-SERO-GUIS-1 0929;  501 7-71 29-409] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Personal  Watercraft  Use  at  Gulf 
Islands  National  Seashore,  Florida  and 
Mississippi 

AGENCY:  National  Bark  .Service,  Interior. 
ACTION:  Notice  of  Intent. 

SUMMARY:  Bnrsuant  to  .Section  l()2(2)(c) 
of  the  National  Environmental  Boliev 
Act  of  19()9.  42  U.S.C.  4332(2)(C),  the 
National  Bark  .Service  (NB.S)  is  prejiaring 
an  Environmental  Impact  .Statement 
(ELS)  to  analyze  the  imjiacts  of  Ber.sonal 
Watercraft  (BWC)  u.se  at  Culf  Islands 
National  .Seashore  (CIJLS). 

Bersonal  Watercraft  use  emerged  at 
ClILS  in  the  198()s  and  was  permitted  in 
units  of  the  national  park  system  under 
the  same  regulations  as  other  motorized 
watercraft.  However,  on  March  21, 2{)()(), 
the  NB.S  published  a  regulation 
governing  BWC  u.se  within  all  units  of 
the  national  jiark  system  (8.5  FR  15077. 
codified  at  30  CER  3.24).  This  regulation 
jnohihits  BWC  use  in  all  national  jiark 
units  nnle.ss  the  NB.S  determines  that 
this  type  of  water-ha.sed  recreational 
activity  is  ajipropriate  for  the  .sjiecific 
jiark  unit  based  on  the  legislation 
e.stahlishing  that  jiark,  the  jiark’s 
resources  and  values,  other  visitor  uses 
of  the  area,  and  overall  management 
objectives. 

In  2004,  the  NB.S  jirejiared  an 
Environmental  Assessment  (EA)  for  a 
sjiecial  regulation  to  allow  continued 
BWC  u.se  at  ClILS.  The  inirjio.se  of  the 
EA  was  to  evaluate  a  range  of 
alternatives  and  strategies  for  the 
management  of  BWC  use  at  ClILS  to 
ensure  the  jirotection  of  jiark  re.sources 
and  values,  while  offering  recreational 
ojijiortunities  as  jirovided  for  in  the 
ClILS  enabling  legislation,  jiurjiose. 
mission,  and  goals.  A  Finding  of  No 
.Significant  Imjiact  (FON.Sl)  was  signed 
on  )anuarv  25,  2000.  Fhe  NB.S  jiuhlished 
the  final  regulation  for  BWC  use  at  ClILS 
in  the  Federal  Register  on  Mav  4.  2000 
(71  FR  20232). 

On  May  15,  2008,  a  lawsuit  was  filed 
claiming  that  the  BWC  EA  was  deficient 
and  violated  NEBA,  the  NB.S  Organic 
Act,  and  the  Admini.strative  Brocednre 


Act.  On  July  8,  2010,  the  IJ.S.  Di.strict 
Court  for  the  Di.strict  of  Columhia  found 
that  the  imjiact  analysis  in  the  EA  was 
inadiKjuate.  The  court  did  not  vacate  the 
current  BWC  rule  at  ClILS,  hut 
remanded  the  case  to  the  NB.S  “so  that 
it  may  have  an  ojijiortunitv  to  jirovide 
adeejuate  reasoning  for  its  conclusions.” 
The  sjiecial  regulation  remains  in  effect 
at  ClILS  and  BWC  are  currently  still 
allowed  to  ojierate  under  the  restrictions 
identified  in  the  jiark’s  sjiecial 
regulation.  At  this  time,  the  NB.S  intends 
to  address  the  deficiencies  identified  by 
the  court  by  jirejiaring  an  ELS  for  BWC 
use  at  ClILS.  which  will  include 
sujijilemental  documentation,  imjiact 
analyses  not  jiresent  in  the  earlier  EA. 
and  may  include  additional  alternatives. 
DATES:  Interested  individuals, 
organizations,  anil  agencies  are 
encouraged  to  jiroviile  written 
comments  regarding  the  .scojie  of  issues 
to  he  addressed  in  the  ELS.  The  NB.S  will 
accejit  comments  from  the  jiuhlic  for  00 
days  from  the  date  that  this  Notice  of 
Intent  is  jinhli.shed  in  the  Federal 
Register  or  15  days  after  the  last  jiulilic 
scojiing  meeting,  whichever  is  later. 

NB.S  intends  to  hold  jinlilic  .scojiing 
meetings  on  the  BWTI  ELS  in  the  vicinity 
of  ClILS,  including  both  the  Florida 
(Cnlf  Breeze/Bensacola  Beach  Area)  and 
Mississijijii  (Ocean  .Sjirings/Biloxi/ 
Bascagoula  Area)  Districts  during  this 
.scojiing  jieriod.  .Sjiecific  dates,  times, 
and  locations  will  he  made  available  in 
the  local  media  and  on  the  NB.S’s 
Blanning,  Environment  and  Buhlic 
Comment  (BEBC)  Web  site  at  http:// 
fHirkplanning.nps.gov/aiiis-PWCJ-EIS. 
The  scojiing  meetings  will  al.so  be 
announced  via  a  jiark  jiress  release  and 
through  email  notification  to  the 
individuals  and  organizations  on  the 
jiark’s  mailing  list.  The  NBS  will 
Jirovide  additional  ojijiortunities  for  the 
Jiulilic  to  Jirovide  written  comments 
ujion  puhlication  of  the  draft  ELS. 
ADDRESSES:  Information  will  he 
available  for  jinhlic  review  online  at 
http:/ /parkplanning.nps.gov/giiis-PWCj- 
EIS  and  in  the  office  of  the 
.Snjierintendent.  1801  Cnlf  Breeze 
Barkway,  Culf  Breeze,  FL  32503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Brown.  .Snjierintendent,  Culf 
Islands  National  .Seashore,  1801  Culf 
Breeze  Barkway,  Culf  Breeze.  FL  32503; 
telejihone  (850)  010-3023. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  during  the  .scojiing 
jirocess,  yon  may  use  any  one  of  several 
methods.  The  jireferred  method  for 
snhmitting  comments  is  on  the  NB.S 
BEBC  Web  site  at  http:// 
parkpIanning.nps.gov/gihs-PW(/-EIS. 
You  may  al.so  mail  or  hand-deliver  your 
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comments  on  the  FVVC  EIS  to  the 
Su])erintendent,  Gulf  Islands  National 
Seashore,  1801  Gulf  Bre(;ze  Parkway, 
Gulf  Breeze,  FL  32503.  Oral  statements 
and  written  comments  will  also  he 
accepted  during  .schednhid  ])nhlic 
meetings.  Gomments  will  not  he 
acce])ted  by  fax.  email,  or  in  any  other 
method  than  tho.se  specifi(;d  above. 
Gomments  in  any  format  (hard  copy  or 
electronic)  submitted  on  behalf  of  others 
will  not  he  accejited.  Before  including 
your  address,  i)hone  mnnher.  email 
address,  or  other  personal  identifying 
information  in  your  comment,  you 
.should  he  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  he  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  jjer.sonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

The  resjjonsihle  official  for  this  Notice 
of  Intent  is  the  Regional  IMrector, 
Southeast  Region,  NPS,  100  Alabama 
Street  SW.,  1924  Building,  Atlanta. 
Georgia  30303. 

Dated:  )aiuiarv  11. 2013. 

Gordon  Wi.ssinger, 

Acting  Ucgiontil  Director.  Sonthenst  Uegion. 
IKK  Dec.  2()i:i-()24«2  Filed  2-4-i:t;  8:4.')  iim| 

BILLING  CODE  4310-X8-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ocean  Energy  Management 

[Docket  No.  BOEM-201 2-0088] 

Commercial  Leasing  for  Wind  Power 
on  the  Outer  Continental  Shelf  (OCS) 
Offshore  North  Carolina — Call  for 
Information  and  Nominations  (Call); 
Reopening  of  Comment  Period 

AGENCY:  Bureau  of  Ocean  Energy 
Management  (BQEM),  Interior. 

ACTION:  Gall  for  Information  and 
Nominations:  Reopening  ofGomment 
Period. 

SUMMARY:  BOEM  is  reopening  the 
comment  jjeriod  announced  in  the  Gall 
for  Information  and  Nominations  for 
Gommercial  Leasing  for  Wind  Power 
Offshore  North  Garolina  (Gall), 
published  on  December  13.  2012  (77  P'R 
7204). 

DATES:  BOEM  must  receive  your 
nomination  describing  your  interest  in 
obtaining  a  commerc:ial  wind  lease  in 
one  or  more,  or  any  portion  of,  the  Gall 
Areas,  postmarked  by  March  7,  2013  for 
your  nomination  to  he  considered. 
BOEM  requests  comments  or 
submissions  of  information  to  he 


po.stmarked  or  delivered  by  this  same 
date.  BOEM  will  con.sider  only  those 
nominations  received  that  conform  to 
this  reipdrement. 

Siil)inission  ProcnduiHs:  You  mav 
submit  nominations,  comments,  and 
other  information  by  one  of  two 
methods: 

1.  Federal  eRidemaking  Portal: 
http://\\  \\'\v.r(ioiil(iiions.gov.  In  the  entry 
entitled  “Enter  Keyword  or  ID,”  enter 
BOEM-2()l 2-0088.  and  then  click 
“search.”  Follow  the  instructions  to 
submit  comments  and  view  supjiorting 
and  related  materials  available  for  this 
notice. 

2.  II. S.  Postal  Service  or  other 
delivery  service.  Send  your  comments 
and  information  to  the  following 
address:  Bureau  of  (Icean  Energy 
Management,  Gffice  of  Renewable 
Energy  Programs,  381  Elden  Street,  HM 
1328,  Herndon.  Virginia  20170. 

FOR  FURTHER  INFORMATION  CONTACT:  Will 
Waskes,  Oc;eanographer.  BOEM,  Office 
of  Renewable  Energy  Programs,  381 
Elden  Street,  HM  1328,  Herndon, 
Virginia  20170,  (703)  787-1320  or 
I  Vill.  I  Vaskes@honm.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  (.)n  Dcicemher  13,  2012, 
BOEM  published  the  Gall  in  the  Federal 
Register  with  a  45-day  comment  period. 
The  Gall  invited  nominations  from 
potential  offshore  wind  (levelo])ers 
de.scrihing  commercial  leasing  intere.st 
and  rerpie.sted  comments  and 
information  pertaining  to  the  Gall  areas. 

Because  of  requests  received  from  the 
public,  we  are  hereby  reojiening  the 
comment  period  until  March  7,  2013.  As 
stated  in  the  Gall,  BOEM  will  u.se  the 
nominations  received  in  resjronse  to  this 
Call  to  gauge  specific  interest  in 
commercial  develojjinent  of  OGS  wiml 
resources  in  the  areas  described,  as 
reepdred  by  43  U.S.G.  1337(p)(3).  Parties 
wi.shing  to  submit  a  nomination  should 
submit  detailed  and  specific 
information  in  resjjonse  to  the 
recjidrements  described  in  the  section  of 
the  Gall  entitled,  “Re(]nired  Nomination 
Information.”  BOEM  also  invites  all 
interested  and  affected  parties  to 
comment  and  ])rovide  information — 
including  information  on  multiple  uses 
of  the  area,  environmental  issues  and 
data — that  will  he  useful  in  the 
consideration  of  the  appropriateness  of 
all  or  portions  of  the  Gall  areas  for 
commercial  wind  energy  development. 
Please  refer  to  the  Gall  j)uhli.shed  in  the 
F’ederal  Register  on  December  13,  2012, 
for  further  information.  Gomments 
already  submitted  in  respon.se  to  the 
Gall  do  not  need  to  he  resubmitted. 


Dated:  )amiary  2‘),  2013. 

Walter  D.  Cruickshank, 

Deputy  Director,  linreon  of  Ocean  Energy 
Management. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ocean  Energy  Management 

[Docket  No.  BOEM-201 2-0090] 

Commercial  Wind  Leasing  and  Site 
Assessment  Activities  on  the  Atlantic 
Outer  Continental  Shelf  (OCS) 

Offshore  North  Carolina;  Reopening  of 
Comment  Period 

AGENCY:  Bureau  of  Ocean  Energy 
Management  (BOEM),  Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Assessment;  Reojiening 
of  Gomment  Period. 


SUMMARY:  BOEM  is  reopening  the 
comment  period  announced  in  the 
Notice  of  Intent  to  Prepare  an 
Environmental  As.sessment  (EA)  for 
Gommercial  Wind  Leasing  and  Site 
A.ssessment  Activities  on  the  OGS 
Offshore  North  Garolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Morin,  BOEM  Office  of 
Renewable  Energy  Programs,  381  Elden 
Street.  HM  1328,  llermion.  Virginia 
201 70,  (703)  787-1340  or 
Michelle. Morin@boem.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  On  December  13,  2012. 
BOEM  published  the  Notice  in  the 
k’ederal  RegLster  (77  FR  74218)  inviting 
Federal,  state,  local  government 
agencies,  tribal  governments,  and  other 
interested  parties  to  .send  their  written 
comments  regarding  environmental 
issues  and  the  identification  of 
reasonable  alternatives  related  to  the 
proposed  action  (i.e.,  the  i.ssuance  of 
renewable  energy  lea.ses  within  all  or 
some  of  the  Gall  Areas  identified 
offshore  North  Garolina,  and  the 
approval  of  site  asse.ssment  activities  on 
those  lea.ses).  The  Notice  requested 
submissions  by  )anuarv  28,  2013. 

Because  of  recpiests  received  from  the 
])uhlic,  we  are  hereby  reojjening  the 
comment  jjeriod  until  March  7,  2013.  As 
stated  in  the  Notice.  BOEM  will  u.se  the 
responses  to  identify  alternatives  to  he 
considered  in  the  EA,  as  well  as 
environmental  and/or  socioeconomic 
issues  to  he  analyzed.  Please  refer  to  the 
Notice  i)uhlished  in  the  Federal 
Register  on  December  13,  2012,  for 
further  information.  The  Notice  and  a 
map  of  the  Gall  Areas  identified  offshore 
North  Garolina  can  he  found  at:  http:// 
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\\\\’\\’.hn(im.^ov/Iieneual)l(i-En(U'gy- 

Pr(>gnim/St(ite-ActivHies/\orih- 

(Atrnlhui.dspx. 

Coiiuue/j/.s;  You  may  submit  your 
comnuMits  l)v  one  of  two  methods: 

1.  Federal  eRulemaking  Fortal: 
htlp://\\’\v\v.n‘}!,ul(iti()ns.y,ov.  In  the  entry 
entitled  “Filter  Keyword  or  ID.”  enter 
8()FM-2()12-00?K).  and  then  click 
"search.”  Follow  the  instructions  to 
submit  public  comments  and  view 
supporting  and  related  materials  for  this 
notice. 

2.  II.S.  Postal  Service  or  other 
delivery  .service.  Send  your  comments 
and  information  to  the  following 
address:  Bureau  of  Ocean  Energy 
Management.  Office  of  Renewable 
Energy  Programs.  381  Elden  Street.  HM 
1328.  Herndon.  Virginia  20170. 

Comments  should  he  submitted  no 
later  than  March  7.  2013. 

('omments  already  submitted  in 
response  to  the  Notice  do  not  need  to  he 
msubmitted. 

niil<!(l:  lamiary  2!).  2013. 

Waller  I).  (Yuickshank. 

D>‘})utv  Dmu'.tor.  Biin-au  ofOcoan 
Man(ii>rnu‘nl. 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-868] 

Certain  Wireless  Devices  With  3G  and/ 
or  4G  Capabilities  and  Components 
Thereof;  Institution  of  Investigation 
Pursuant  to  19  U.S.C.  1337 

agency:  II.S.  International  Trade 

Commi.ssion. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
com|ilaint  was  filed  with  the  II.S. 
International  Trade  (Commission  on 
laniuiry  2.  2013.  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337.  on  behalf  of  InterDigital 
Communications.  Inc.  of  King  of 
Pru.ssia.  Pennsylvania;  InterDigital 
T(K:hnology  Corporation  of  Wilmington. 
Didaware;  IPR  Licensing.  Inc.  of 
Wilmington.  Delaware:  and  InterDigital 
Holdings.  Inc.  of  Wilmington,  Delaware. 
The  complaint  alleges  violations  of 
.section  337  based  upon  the  importation 
into  the  United  .States,  the  .sale  for 
importation,  and  the  sale  within  the 
United  .States  after  imjiortation  of 
certain  wirele.ss  devices  with  3C  and/or 
4C  capabilities  and  components  thenuif 
by  rea.son  of  infringement  of  certain 
claims  of  U..S.  Patent  No.  7.190,988 
("the  ‘988  patent”);  U..S.  Patent  No. 


7.288.847  (“the  ‘847  i)atent”):  U.S. 

Patent  No.  8.009.838  (“the  ‘838  patent”): 
U.S.  Patent  No.  7.708.830  (“the  ‘830 
l)atent”):  U..S.  Patent  No.  7,941. l.'il  (“the 
‘l.'il  patent");  U.S.  Patent  No.  7.818.970 
(“the  ‘970  patent”);  and  U..S.  Patent  No. 
7..')02.408  (“the  ‘40(i  jiatent”).  The 
complaint  further  alleges  that  an 
industry  in  the  United  .States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainants  recpiest  that  the 
(Commission  institute  an  investigation 
and,  after  the  investigation,  issue  an 
exclusion  order  and  cease  and  desist 
orders. 

ADDRESSES:  The  comj)laint.  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  bu.siness  hours  (8:4.'5  a.m. 
to  .'1:18  p.m.)  in  the  Office  of  the 
.Secretary,  U.S.  International  Trade 
(Commission,  .'580  E  .Street  .SW..  Room 
112.  Washington.  DC  20438.  telephone 
(202)  20.'5-2000.  Hearing  imjiaired 
individuals  are  advised  that  information 
on  this  matter  can  he  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  (202)  20.'5-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  .Secretary  at  (202)  20.'5- 
2000.  CeiKiral  information  concerning 
the  (Commi.ssion  may  akso  he  obtained 
by  accessing  its  Internet  server  at  h\tp:// 
www’.iisUc.gov.  The  public  record  for 
this  investigation  may  he  viewed  on  the 
(Commission’s  electronic  docket  (EDl.S) 
at  http://(Hlis.usit(:.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  'Hie 
Office  of  Unfair  Import  Inve.stigations. 
U..S.  International  Trade  (Commi.ssion, 
telejihone  (202)  20.'5-2.'580. 

Aiilhorily:  TIk!  autliorily  lor  insliliilion  of 
this  invostigalion  is  coulaiiKul  in  .section  337 
of  tli(!  Tariff  Act  of  1!)30,  as  anKautiul,  and 
in  section  210.10  of  the  (Coinniission's  Rnl(!s 
of  Practice  and  Procedure;.  19  (Cl  ’R  210.10 
(2012). 

.Scope  of  Invdsligation:  Having 
considered  the  comjilaint.  the  11..S. 
International  Trade  Commission,  on 
lanuarv  30.  2013,  ordorocl  thot — 

(1)  Pursuant  to  .suh.set:tion  (h)  of 
.section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  he  instituted 
to  determine  wludher  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  imitortation  into  the 
United  .States,  the  sale  for  im]K)rtation, 
or  the  sale  within  the  United  .States  after 
importation  of  certain  wireless  devices 
with  3(1  and/or  4(1  capabilities  and 
com])onents  thereof  by  rea.son  of 
infringement  of  one  or  more  of  claims  1, 

3.  and  8-12  of  the  ‘998  jratent;  claims 
1-3  and  15-11  of  the  ‘847  patent;  claims 


1-18  of  the  ‘970  ])atent:  claims  1-8,  8, 

9,  18-21, 23,  and  24  of  the  ‘l.'il  ])atent: 
claims  1-3,  .'5-8,  10,  18-18.  20-23.  and 
2.'5  of  the  ‘830  patent;  claims  1-4,  8-9. 
and  29-31  of  the  ‘838  patent;  and  claims 
1,  2,  8-9,  13,  1.'5,  18,  20-22,  28,  28-30, 
34-38,  and  40  of  the  ‘40(5  patent,  and 
wluither  an  indu.strv  in  the  United 
.States  exists  as  rerpiired  by  subsection 
(a)(2)  of  section  337: 

(2)  Pursuant  to  (Commi.ssion  Rule 
210..'50(1))(1),  19  (CFR  210. .'50(h)(1),  the 
|)re.siding  administrative  law  judge  shall 
take  evidence  or  other  information  and 
hear  arguments  from  the  parties  and 
other  interested  jier.sons  with  res})ect  to 
the  public  interest  in  this  investigation, 
as  api)ropriate,  and  ])rovide  the 
Commission  with  findings  of  fac:t  and  a 
recommended  determination  on  this 
issue,  which  shall  he  limited  to  the 
statutory  public  interest  factors.  19 
U..S.(C.  1337(d)(1),  (f)(1),  (g)(1): 

(3)  For  the  purpose  of  the 
investigation  .so  in.stituted,  the  following 
are  h(;rehv  named  as  parties  u])on  which 
this  notici;  of  investigation  shall  he 
served: 

(a)  The  complainants  are: 

InterDigital  (Communications,  Inc.,  781 

Third  Avenue,  King  of  Pru.ssia,  PA 
19408 

InterDigital  Technology  (Corporation, 

200  Bellevue  Parkway,  .Suite  300, 
Wilmington,  DE  198(19 
IPR  Licensing,  Inc.,  200  Bellevue 
Parkway,  .Suite  300,  Wilmington,  DE 
19809 

IntmDigital  Holdings,  Inc.,  200  Bellevue 
Parkway,  .Suite  300,  Wilmington,  DE 
19809 

(b)  The  re.sj)ondent.s  are  the  following 
entities  alleged  to  he  in  violation  of 
.section  337,  and  are  the  parties  ujion 
which  the  comjilaint  is  to  he  .served: 
.Samsung  Electronics  Co..  Ltd.,  418 

Maetan-3dong.  Yeongtong-gu,  Suwon- 
citv,  (jveonggi-do.  Republic  of  Korea 
443-742 

.Samsung  Electronics  America,  Inc..  10.'5 
(Challenger  Road,  Ridgefield  Park.  N) 
07880 

.Samsung  Telecommunications  America. 
LLC.  1301  East  Lookout  Drive, 
Ric:hard.son,  TX  7.5082 
Nokia  (Coi'iioration,  Keilalahdentie  2-4, 
FIN-00()45  Cronj),  Es])oo.  Finland 
Nokia  Inc.,  102  (Corporate  Park  Drive, 
White  Plains,  NY  10804 
ZTE  Corporation.  ZTE  Plaza,  No.  55  Hi¬ 
Tech  Road  .South,  .Shenzhen, 
Cnangdong  Province  518057,  (China 
ZTE  (USA)  Inc.,  2425  N.  (Central 
Expres.swav,  .Suite  800,  Richardson, 
TX  75080  ' 

Hnawei  Technologies  (Co.,  Ltd.,  Bantian, 
Longgang  District,  .Shenzhen, 
Cnangdong  Province  518129,  (China 
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lluawoi  Device  USA,  Inc.,  5700 

remivsoii  Farkwav,  Suite  #000.  l^laiio, 
TX  75024 

Future  Wei  'rechnologies,  Iiic.,  d/l)/a 
Ihiawei  Technologies  (II.SA),  5700 
Teuuvsou  Farkwav,  Suite  #500,  Flano, 
TX  7.5024 

(c)  Tlie  Office  of  Unfair  Im])orl 
Investigations,  U.S.  International  Trade 
(>)nuni.ssion,  500  F  Street  SW..  Suite 
401,  Washington,  D(’,  20430;  and 

(4)  l<’or  the  investigation  so  instituted, 
the  Chief  Administrative;  l.aw  Indge, 

U.S.  International  Trade  Commission, 
shall  designate  the  ])residing 
Admini.strative  Law  lodge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be; 
snt)mitte;el  by  the;  nameel  re;sponele;nts  in 
ae:ce)relance  with  se;e:tie)n  210.13  e)f  the; 
Cennmission’s  Rnle;s  of  Fr:u:tie:e  anel 
Fre)e:e;elnre;,  10  CFR  210.13.  Fursnant  to 
10  CFR  201.10(elHa)  anel  210.13(a). 
sne:h  re;spe)nse;s  will  he  e:onsielere;el  hv 
the  Commission  if  re;ce;iveel  not  later 
than  20  elays  after  the  elate;  of  .se;rvie:e;  by 
the;  Ce)nnnissie)n  of  the  e:omplaint  anel 
the;  ne)tie:e;  e)f  investigation.  Exte;nsie)ns  of 
time;  fe)r  snhmitting  re;spe)nse;s  te;  the; 
e.omplaint  anel  the;  ne)tie:e;  e)f 
inve;stigatie)n  will  ne)t  be;  granteel  nnle;ss 
ge)e)el  e;an.se;  the;re;fe)r  is  she)wn. 

Failure  e)f  a  re;spe)nele;nt  te;  file;  a  timely 
re;sj)e)nse;  te;  e;ae:h  alle;gatie)n  in  the; 
e:e)m])laint  anel  in  this  ne)tie;e;  may  he; 
ele;e;me;el  te;  e:e)nstitnte;  a  waiver  e)f  the; 
right  to  ap})e;ar  anel  e;e)nte;st  the; 
alle;gations  of  the  e;omplaint  anel  this 
ne)tie;e;,  anel  to  antheerize  the; 
aehninistrative;  law  jnelge  anel  the; 
C.ennmi.ssion,  witheent  fnrthe;r  ne)tie:e  te; 
the;  re;spe)nelent.  te;  finel  the;  fae:ts  te)  he  as 
allege;d  in  the  e;omplaint  anel  this  ne)tie:e 
anel  te)  enter  an  initial  ek;te;rminatie)n 
anel  a  final  eletermination  e:e)ntaining 
sued)  finelings,  and  may  residt  in  the 
issnane:e  of  an  exclusion  order  or  a  e;ease 
iinel  elesist  e)rele;r  e)r  he)th  elire;e;te;el  against 
the;  respe)nele;nt. 

Issiu;(i:  laniiarv  30.  2013. 

15y  e)r(le;r  e)f  the;  Ce)i)imissioi). 

Lisa  R.  Barton, 

Acting  Sccreldiy  to  the  (Jonnnission. 
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(44  U.SC  U.S.C.  350()(c)(2)(A)),  anel  as 
part  of  its  e:e)ntinning  effort  to  reelnce 
pape;rwe)rk  anel  re;s])e)nele;nt  bnrelen,  the; 
Natie)nal  Se:ie;ne;e;  Feennelation  invites  the; 
general  i)nblie:  anel  e)the;r  Fe;ele;ral 
;ige;ne;ie;s  te;  take;  this  e)])pe)rtimity  to 
e:e)mme;nf  e)n  this  informatie)))  e:e)lle;e:tie)n. 
This  is  the;  .se;e:e)nel  ne)tie:e;  for  pnhlic 
e;e)nnne;nt:  the;  first  was  j)nl)lishe;el  in  the; 
Federal  Register  at  77  FR  50234  anel  ne) 
e:e)mme;nts  we;re;  re;ce;ive;el.  NSF  is 
fe)rwareling  the;  ])re)pe)se;el  snbmissie)!)  te) 
the;  Offie:e;  of  Management  anel  Bnelget 
(OMI3)  fe)r  e;le;arane;e;  simnltane;e)usly 
with  the;  pnhlie;atie)n  of  this  se;e;onel 
ne)tie:e;.  The;  full  snbmi.ssie)!)  may  be; 
fbnnel  at:  htt})://\\’\\’\\'. regin fo.gov/piihlic/ 
do/PRAMoin. 

DATES;  Comments  re;gareling  these 
infe)rmatie)n  ce)lle;e;tie)ns  are;  best  assnreel 
of  having  their  fidl  effee:t  if  ree:eive;el  by 
OMR  within  30  elay.s  of  ])nhlie:atie)n  in 
the;  Federal  Register. 

ADDRESSES:  Written  e;e)mments 
re;gareling  the;  infe)rmatie)n  e:e)lle;e:tie)n  anel 
re;e|ne;sts  for  e:e)pies  of  the;  pre)pe).se;el 
infe)rmatie)n  e:e)lle;e:tion  re;eine;st  shonlel  he; 
adelre;s.se;el  to  Suzanne  Flim])te)n,  Re;])e)rts 
Cle;arane:e  ()ffie:e;r,  Natieenal  Se:ie;ne;e; 
Feennelatieni,  4201  Wil.se)n  Blvel.,  Rm. 

295,  Arlington,  VA  22230,  e)r  bv  e;mail 
te)  spliinpto@nsfgov.  Copies  of  the; 
snhmission  mav  he;  eihtaineel  hv  e:alling 
(703) 292-7550. 

FOR  ADDITIONAL  INFORMATION:  Ce)ntae;t 
.Suzanne  Flimi)te)n,  the;  N.SF  Reports 
(de;arane;e;  ()ffie;e;r,  })he)ne;  (703)  292- 
7550,  e)r  .senel  eniiiil  te) 
splimpto@nsf.go\'.  Inelivielnals  who  use 
a  te;le;e:e)mmnnicatie)ns  elevieie;  fe)r  the; 
ele;af  (TDD)  may  call  the;  Feeleral 
lnfe)rmatie)n  Relav  .Se;rvie:e;  (FIRS)  at  1- 
800-877-8339,  whie:h  is  ae;e:e;.ssihle;  24 
he)nrs  a  elay,  7  elays  a  we;e;k.  305  elays  a 
year  (inchuling  feele;ral  holidays). 

An  agency  may  not  e:e)nelne:t  e)r 
sponsor  a  e:e)llee:tie)n  e)f  information 
nnle;ss  the;  collection  of  infe)rmatie)n 
elis])lays  a  e;nrre;ntly  valiel  (IMB  control 
nnmher  anel  the;  age;ne:v  informs 
l)e)tential  per.sons  whe)  are  to  re;spe)nel  to 
the;  e;e)lle;e;tie)n  of  information  that  sne:h 
j)erse)ns  are;  not  re;einire;el  to  re;spe)nel  to 
the;  e:e)lle;e:tie)n  of  infe)rmatie)n  nnle;ss  it 
elisplays  a  e:nrre;ntly  valiel  (1MB  e:e)ntrol 
nnmher. 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request; 
Education  and  Human  Resources 
Project  Monitoring  Clearance 

agency:  National  Scie;ne:e;  Fonnelatiein. 
ACTION:  Notie-.e. 

summary:  Uneler  the;  Faperweerk 
Reduction  Act  e)f  1995,  Fnh.  L.  104-13 


SUPPLEMENTARY  INFORMATION: 

I’Hle  of  (Jollection:  A  Snrve;y  e)f 
Fre)gram  Evalnalie)n  e)f  the;  Natieenal 
.Se:iene;e  Fe)nnelatie)n’s  Dise:e)ve;rv 
Re;.se;are:h  K-12  (DR  K-12)  Freegram 

OMR  Approval  Nnmher:  3145-NEW. 

Type  of  Request:  Intent  to  se;e;k 
appre)val  to  e;.stahlish  an  informatie)!) 
e:e)llee:tie)n. 

Abstract:  In  ce)m])liance;  with  the; 
re;cjnire;ment  of  .Se;e:tie)n  350()(e:)(2)(A)  of 
the;  Faperwork  ReelneTion  Ae:t  of  1995, 


fe)r  opportunity  fe)r  ])nhlic  e;e)mme;nt  e)n 
pre)pe).se;el  elata  ce)lle;e:tie)n  pre)je;e:ts,  the; 
Office;  of  the;  Dire;cte)r,  the  National 
.Se:ie;ne:e;  Foimelation  (N.SF).  will  publish 
pe;rie)elie;  summaries  e)f  j)re)pe)se;d 
pre)je;e:ts  to  be;  snhmitteel  to  the;  ()ffie:e;  e)f 
Management  anel  Bnelget  (OMB)  fe)r 
review  anel  appre)val. 

A  .Snrve;y  e)f  Frincipal  lnve;.stigate)rs  for 
the;  Natie)nal  .Scienex;  Fe)nnelatie)n’s 
Dise:e)ve;rv  Re;se;are:h  K-12  (DR  K-12) 
pre)gram.  Type  e)f  Information  Ce)lle;e:tion 
Re;eine;.st;  New  e;e)lle;e;tie)n.  Ne;e;el  anel  Use; 
e)f  Informatie)!)  Ce)lle!e;tie)!):  This  .stnely 
will  asse;ss  the  i!))])le;me;nt;!tie)n  of 
re!se)nre:e;s,  !))e)ele;ls,  anel  te;ch!)e)le)gies  to 
eleter!))ine  how  anel  why 
i!))j)le!))e!)tatie)n  affe;cts  STEM  le;ar!)i!)g, 
to  info)’!!)  ))re)gra!))  i!))))re)ve;!))e;nt,  anel  to 
e;!)hane:e;  nndersta))eli))g  of  both  what  the 
progra)))  is  ae:e;o)))plishing  anel  how.  The; 
j)ri!))arv  ohje;e;tive;s  of  the;  stnely  a)’e;  te) 
e:e)neh)Ct  a  survey  of  prine;ipal 
i!)ve;stigate)rs  of  the  DR-K12  ))re)gra!))s  te) 
n!)ele;rstanel  the;  i!))pae:t  anel  i!)fh!e;!)e:e;  of 
the;  DRK-12  ])re)gra!))  a!)fl  to  iele;!)tifv  the; 
links  l)e;twe;e;!)  the;  DR  K-12  j)re)gra!))  ienel 
e)the;r  NSF  pre)gra!))s.  The  finelings  will 
pre)viele;  valuable  i!)fe)r!))atie)!) 
e:e)!)e:e;rni!)g  the;  i!))pacts  anel  inflne;!)e:e;s 
e)f  the;  gra!)ti!)g  preegra!))  anel  gra!)te;e;s 
i!nel  the;  e;xte;!)t  te;  whie;h  DR  K-12 
preegram  inllnene;);  hre)aele;r  American 
se)e:ie;ty. 

Freqnencv  of  Response:  ()!)e;e;. 

Affected  Pnhlic:  heelivielnals. 

Type  of  Respondents:  DR  K-12 
Fri!)e:ipal  hevestigators.  There;  are;  no 
Ciapital  (x)sts  to  re;pe)rt. 

Estimated  Nnmher  of  Res})ondents: 
388:  Estimated  Nnmher  of  Res})onses 
per  Respondent:  1:  Average  Rnrden 
Hours  Per  Response:  .39.  Estimated 
Total  Annual  Rurden  Hours  Requested: 
194.00  anel  the;  a!)nnalize;el  e:ost  te) 
respe)!)dents  is  e;sti!))ate;el  at  $0208. 

Comments:  Conements  are  i!)viteel  on 
(a)  whether  the  pre)pe)se;el  ce)lle;e:tio))  e)f 
i!)fe)r!))atie)!)  is  ne;e;e;ssary  for  the;  pre)pe;r 
pe;rfe)r!))a!)e:e  of  the;  fnne:tie)))s  e)f  the; 

N.SF,  inclneling  whe;the;r  the;  i!)fe)r!))atie)!) 
.shall  have  practie:al  ))tility:  (b)  the 
ae:e:nrae:y  of  the;  N.SI'”.s  e;.sti!))ate;  e)f  the; 
hnrele!)  of  the;  pro])e)seel  e:e)lle;e:tie)))  of 
infe)r!))atie)!);  (e:)  ways  te)  e;nha!)e:e;  the; 
e|nality,  utility,  anel  clarity  e)f  the; 
i!)fe)r!))atie)!)  e)!)  responelents,  i!)e:lneli!)g 
threengh  the  use  e)f  ante)!))ate;el  e:e)lle;e:tie)!) 
te;e:h!)iep)e;.s  eir  e)the;r  forms  of  informatien) 
te;e:h!)e)le)gy:  (el)  ways  to  !))i!)i!!)ize;  the; 
hnrelen  of  the;  e:e)lle;e:tie)!)  of  inforenation 
on  those;  who  are;  to  re;sj)e)!)el,  i!)e:lneling 
through  the;  )!se;  of  appropriate; 
aeetomateel.  ele;e:tre)!)ie:,  !))e;e:ha!)ie:al  or 
e)the;r  te;e:h!)e)le)gie:al  e;olle;ctie)!) 
te;e;h))icp!e.s  or  e)the;r  forms  of  infoneeatie))) 
tee.'hnoleegy. 
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Datiut:  laniiary  30,  2013. 

Su/.aniiK  II.  I’liinpton, 

lir])nrls  (^liuiranco  Officer.  \'(iliaii(il  Science 
Foundalinii. 

II'R  Doc.  20ia-0237<)  I'ilod  2-4-13:  :im| 

BILLING  CODE  7555-01 -P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting;  Audit 
Committee  Meeting  of  the  Board  of 
Directors 

TIME  &  DATE:  2:00  p.ni..  Monday. 
February  11, 2013. 
place:  132.'i  C  Street  NW..  Suite  800. 
Boardroom.  Washington,  DC  20005. 
STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Frica  Hall.  Assistant  (Corporate  Secretary 
(202)  220-2370;  Hh(tll@n\v.()rg. 
agenda: 

I.  Call  to  Order 

II.  External  Auditors’  Presentation 

III.  Executive  Session  with  External 
Auditors 

IV.  Executive  Session:  Audit  Committee 

V.  Executive  Session  with  Internal 
Audit  Director 

VI.  Executive  Session  with  Officers 

VII.  Accejitance  of  the  FY2012  Audited 
Financial  Statements 

VIII.  Internal  Audit  Rejiort  with 
Management 's  Resjionse 

IX.  Notation  Vote  Policy  on  Internal 
Audit  Reports 

X.  Internal  Audit  Status  Reports 

XI.  Other  External  Audit  Status  Rejiorts 

XII.  National  Foreclosure  Mitigation 
Conn.seling  (NFM(i)/Emergency 
Homeowners  Loan  Program  (EIILP) 
(Compliance  Update 

XIII.  OUTS  Watch  Li.st 

XIV.  Adjournment 

Erica  Mall. 

Assistant  Corporate  Secretary 

|FR  Doc.  2(li;t-02(i(l2  Filed  2-1-13:  4:1.5  pm) 

BILLING  CODE  7570-02-P 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Sunshine  Act  Meeting;  Finance, 

Budget  &  Program  Committee  Meeting 
of  the  Board  of  Directors 

TIME  &  DATE:  2:00  p.m..  Wednesday. 
February  13,  2013. 

PLACE:  1325  C  Street  NW.,  Suite  800, 
Boardroom,  Washington,  DC  20005. 
STATUS:  Open. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Erica  Hall.  Assistant  Cor])orate 
Secretary.  (202)  220-2370; 
eh(ill@mv.oro. 


agenda: 

I.  C,all  To  Order 

II.  Budget  Ujidate 

III.  Financial  Report 

IV.  Preliminarv  Pre.senlation  of  Crant 
Reipiest  for  Cl  1C  and  NC 

V.  MHA/Treasury  Initiative 

VI.  Lease  and  Move 

VII.  FY  13  Corjiorate  Milestone  Report 
and  Dashboard 

VIII.  NFMCand  EHLP 

IX.  NeighborhoodLIFT  (.itvLIFT 

X.  Training  Presentation 
XL  FY13  Crants  Rejiort 
XII.  Adjournment 

Erica  Hall, 

Assistant  Corporate  Secretary. 

|FR  Doc.  20i:MI2(i(l4  Filed  2-1-13:  4:1.5  pni| 
BILLING  CODE  7570-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2008-0476;  Docket  No.  52-008  Early 
Site  Permit  No.  ESP-003] 

In  the  Matter  of  Virginia  Electric  and 
Power  Company,  and  Old  Dominion 
Electric  Cooperative;  ESP  for  North 
Anna  ESP  Site;  Order  Approving  Direct 
Transfer  of  Early  Site  Permit  and 
Approving  Conforming  Amendment 

I 

Virginia  Idectric  and  Power  Company, 
doing  busine.ss  as  Dominion  Virginia 
Power  (DVP),  and  Old  Dominion 
Electric  Coo]ierative  (ODE(d.  hold  Early 
Site  Permit  003  (ESP-003)  for  North 
Anna  Site  issued  on  November  27,  2007, 
pursuant  to  section  52.24  of  Title  10  of 
the  Coda  of  Fadand  Ragiilations  (10 
CFR)  “Issuance  of  Early  Site  Permit.” 
The  permit  expires  on  November  27, 
2027. 

II 

By  ap])lication  dated  March  1, 2012, 
DVP  retjiiested,  on  its  own  behalf  and 
behalf  of  ODEC,  jmrsnant  to  10  (d^’R 
50.80,  that  the  II.S.  Nuclear  Regulatorv 
Commission  (NRC)  consent  to  the 
transfer  of  ODECds  undivided  ownershij) 
interest  in  ESP-003  from  ODEC  to  DVP, 
with  DVP  hecoming  the  sole  permit 
holder.  As  a  result  of  this  transfer,  DVP 
will  a.ssume  all  of  ODEfi's  rights  and 
obligations,  including  all  rights  and 
obligations  under  the  IvSP. 

A  notice  entitled,  Ajiproval  of 
Transfer  of  Early  Site  Permit  (ESP)  and 
Conforming  Amendment,  Virginia 
Electric  and  Power  (^.ompany.  North 
Anna  ESP  Site,  was  |)ublished  in  the 
Federal  Register  on  September  10,  2012 
(77  F’R  55507).  No  comments  or  hearing 
reejuests  were  received. 


Under  10  (iFR  50.80,  no  E.SP,  or  anv 
right  thereunder,  shall  he  transferred, 
directly  or  indirectly,  through  transfer  of 
control  of  the  ESP,  unless  the 
Commi.ssion  shall  give  its  consent  in 
writing.  Upon  review  of  the  information 
in  the  apiilication,  and  other 
information  before  the  Commission,  the 
NRC  staff  has  determined  that  DVP  is 
(lualified  to  hold  the  ESP-003  to  the 
extent  projiosed  to  permit  the  transfer  of 
ODEC’s  interest  in  ESP-003,  and  that 
the  transfer  of  the  ESP-003  is  otherwise 
consistent  with  the  ajiiilicahle 
provisions  of  law,  regulations,  and 
orders  i.ssned  by  the  NRC,  pursuant 
thereto.  The  NRC  staff  has  further  found 
that  the  apjilication  for  the  jjroposed 
conforming  amendment  to  the  ESP-003 
com])lies  with  the  .standards  and 
reiluirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations  set 
forth  in  10  CFR  Chajiter  1:  activities  at 
the  site  will  he  in  conformity  with  the 
application,  the  ])rovisions  of  the  Act 
and  the  rules  and  regulations  of  the 
Commission;  there  is  reasonable 
assurance  that  the  activities  authorized 
by  the  ])roposed  conforming  amendment 
can  he  conducted  without  endangering 
the  health  and  safety  of  the  public  and 
that  such  activities  will  he  conducted  in 
compliance  with  the  ("ommi.ssion’s 
regulations;  the  issuaiu;e  of  the 
proposed  conforming  amendment  will 
not  he  inimical  to  the  common  defense 
and  security  or  to  the  health  and  safety 
of  the  ])nhlic;  and  the  issuance  of  the 
])ropo.sed  conforming  amendment  will 
he  in  accordance  with  10  (iFR  Part  51 
of  the  Commi.ssion’s  regulations  and  all 
a])plical)le  requirements  have  been 
.satisfied.  The  findings  .set  forth  above 
are  supported  by  a  safety  evaluation 
dated  jannary  30.  2013. 

Ill 


Accordingly,  jnirsuant  to  Sections 
Kill),  lOli,  Kilo,  and  184  of  the  Atomic 
I'inergv  Act  of  1954,  as  amended  (the 
Act),  42  U.S.C.  2201(b),  2201(i),  2201(o), 
and  2234;  and  10  CFR  50.80,  it  is  harabv 
ordarad  that  the  application  regarding 
the  proposed  direct  ESP  transfer  is 
apjiroved: 

It  is  fiirthar  ordarad  that  consistent 
with  10  CFR  2.1315(h),  the  conforming 
amendment  that  makes  a  change,  as 
indicated  in  Enclosure  2  to  the  cover 
letter  forwarding  this  Order,  to  reflect 
the  subject  direct  transfer,  is  ajijiroved. 
The  amendment  shall  he  i.ssned  and 
made  effective  immediately. 

All  actions  necessary  for  the  jn  ojjosed 
direct  transfer  action  have  been 
completed,  and  this  Order  is  effective 
u])on  issuance. 
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For  furtlKM'  details  witli  rosjject  to  this 
Order,  see  the  initial  application  dated 
March  1, 2012,  (Agcnicywide  Documents 
Access  and  Management  System 
(ADAMS)  Accession  No. 

Mh12()72A()‘)1).  and  the  Safety 
Evaluation  dated  lanuary  30,  2013, 
which  are  available  for  public 
inspection  at  the  NR(7s  Fiihlic 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  Fuhlic  File  Ar(;a, 
Room  Ol  F21,  ll.'i.'i.'i  Rockville  Pike 
(fir.st  lloor),  Rockville,  Maryland  20852. 
Publicly  available  docannents  created  or 
receiv(Kl  at  the  NRG  are  accessible 
electronically  through  ADAMS  in  the 
NRG  library  at  hH})://\v\v\\’. nrc.gov/ 
rcading-nn/adoins.hlinl.  Persons  who 
do  not  have  acce.ss  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRG’s  PDR  reference  staffin' 
telephoiK!  at  1-800-397-4200,  or  301-' 
415-4737.  or  by  email  to 
pdr.i'csource@nrc.ga\’. 

Dated  at  Koc.kvilli!.  Marvlaiid  tliis  .'tOlli  dav 
of  lanuary  2013. 

l'‘()r  llie  Nuclear  i<(;gulatory  (iounuissiou. 
Glcuin  M.  ’l'rac;y. 

Director,  Olficc  of  New  licoctors. 

II'K  Doc:.  2013-02471  Filed  2-4-13;  8:43  ani] 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-0036;  NRC-2009-0278] 

Exemption  of  Material  for  Proposed 
Disposal  Procedures  for  the 
Westinghouse  Electric  Company,  LLC., 
Hematite  Decommissioning  Project, 
License  No.  SNM-33,  Festus,  Ml 

AGENCY:  Nuclear  Regnlatorv 
Gommi.ssion. 

ACTION:  Environmental  assessment  and 
finding  of  no  significant  impact: 
availability. 

addresses:  Please  refer  to  Docket  ID 
NR(;-2()()9-()278  when  contacting  the 
NRG  about  the  availability  of 
information  regarding  this  document. 
Yon  may  access  information  related  to 
this  document,  which  the  NRCi 
possesses  and  are  pnhlicly-availahle, 
using  any  of  the  following  methods: 

•  Federal  Hnleinaking  Web  site:  Go  to 
htl{)://\v\v\v.regnlat ions.gov  and  .search 
for  Docket  ID  NRG-2(K)9-()278.  7\ddress 
{|uestions  about  NR(i  dockets  to  (iarol 
(ial higher;  telephone:  301-492-3888; 
emai  1:  Carol. Gallagber@nrc.gov. 

•  NBC's  Agencywide  Docninents 
Access  and  Management  System 
(AF)AMS):You  may  acce.ss  publicly- 
available  documents  online  in  the  NRG 


Library  at  http://\v\v\v.nrc.gov/reading- 
rm/adams.html.  'fo  begin  the  search, 
select  "ADAMS  Public  Documents”  and 
then  select  "Begin  Web-based  ADAMS 
Search."  For  problems  with  AD/XMS, 
please  contact  the  NRG’s  Public 
Document  Room  (PDR)  reference  staff  at 
l-8()()-397-42()9.  301-415^737,  or  by 
email  to  pdr.resonrce@nrc.gov.  'I’he 
ADAMS  accession  mnnher  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  provided  the  first  time  that  a 
document  is  referenced.  In  addition,  for 
the  convenience  of  the  reader,  the 
AD/XMS  accession  numbers  are 
ju'ovided  in  Section  IV  of  this  notice 
entitled.  Further  Information. 

•  NBC’s  PDB:  You  may  examine  and 
pnrcha.se  copies  of  jiublic  documents  at 
the  NRG’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Hayes,  Senior  Project  Manager,  Office 
of  Federal  and  State  Materials  and 
Environmental  Management  Programs, 
IJ.S.  Nuclear  Regnlatorv  Gommission, 
Washington,  DG  20555,  tele])hone:  301- 
415-5928;  email;  John.llaves@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

by  letter  datiKl  (anuarv  18,  2012,  the 
IJ.S.  Nuclear  Regnlatorv  (iommi.ssion 
(NR(J)  received  a  license  amendment 
apjilieation  from  Westinghon.se  Electric 
Gomjiany  LLG  (WEG  or  the  licen.see), 
pertaining  to  its  planned  disposal  of 
NR(]-licen.sed  source,  hyiirodnct,  and 
sjiecial  unclear  materials.  Regarding  this 
material,  WEG  seeks  ajiproval,  pursuant 
to  .section  20.2002  of  I’itle  10  of  the 
Code  of  Federal  Begulations  (10  GFR),  of 
jiroposed  disimsal  procedures  which  are 
not  otherwi.se  authorized  by  NRG 
regulations.  WEG  holds  NRG  License 
No.  SNM-33.  which  authorizes  the 
licensee  to  conduct  dec:ommi.ssioning 
activities  at  its  former  fuel  cycle  facility 
located  in  Fe.stus,  Missouri.  Since  the 
fuel  cycle  facility  operations  have 
ceased,  the  Hematite  site  is  undergoing 
decommissioning.  'Fhe  facility  is  now 
referred  to  as  the  Hematite 
Decommi.ssioning  Project  (HDP).  'Fhe 
amendment  reipiest  seeks  authorization 
allowing  WEG  to  transfer 
decommissioning  waste  to  IJ.S.  Ecology 
Idaho,  Inc.  (IJSEI),  a  Resource 
CJon.servation  and  Recovery  Act  .Subtitle 
G  disposal  facility  located  near  Grand 
View,  Idaho.  'Fhis  facility  is  regulated  by 
the  Idaho  Department  of  Environmental 
Quality,  and  is  not  an  NRG-licensed 
facilitv.  Pursuant  to  10  GFR  30.11  and 
10  GFR  70.17.  WEG’s  ap])lication  also 
reque.sted  exemptions  from  the  licensing 


requirements  of  10  GFR  30.3  and  10  GFR 
70.3  for  the  bvjnoduct  and  special 
nuclear  material  it  seeks  to  transfer. 

'Fhese  exemptions  are  nece.ssary  because  | 

the  dispo.sal  of  l)V))rodnct  and  special 
nuclear  material  must  occur  at  a  facilitv 
licensed  to  jiosse.ss  such  material,  and 
the  IJ.SEl  facility  has  no  NRG  license. 

On  October  4,  2012,  IJ.SEI  reipiested 
that  they  be  considered  a  party  to  WEG’s 
January  18.  2012,  alternate  disjjosal 
request  and  al.so  recjuested  exemptions 
from  the  re(|uirement.s  of  10  (JFR  30.3 
and  10  GFR  70.3. 

On  March  19.  2012  (77  FR  18077),  the 
NRG  published  in  the  Federal  Regi.ster 
a  Notice  of  Opportunity  for  Hearing  on 
the  January  18,  2012,  VVEG  license 
amendment  reejuest  ADAM.S  Accession 
Nos.  ML12017A188,  ML12017A189  and 
ML12017A190.  The  NRG  relied  upon 
the  information  provided  in  the  January 
18.  2012,  license  amendment  retpiest 
and  supporting  documentation  and 
other  sources  as  noted  in  the 
Environmental  As.sessment’s  (EA) 
references  section,  in  jireparing  the  EA. 

II.  Environmental  Assessment 
Summary 

Under  10  GFR  20.2002.  WEG  propo.ses 
to  dispose  of  about  23,000  m  '  (30.000 
yd  *)  of  low-level  waste  (LEW)  from  the 
HDP  that  contains  .source,  byproduct 
and  S])ecial  nuclear  material  at  the  II.SEI 
hazardous  waste  disposal  facilitv  near 
(Jrand  View.  Idaho.  'Fhe  LLW  will  he 
generated  from  hnilding  slabs,  asphalt, 
soils,  buried  piping  and  miscellaneous 
eipiijuuent  associated  with  HDP. 

In  2002,  WEfJ  and  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  entered  into  a  Letter 
Agreement,  which,  among  other  things, 
jirovided  for  MDNR  oversight  of  certain 
studies  and  response  actions  in 
accordance  with  the  National  Oil  and 
Hazardous  Substances  Pollution 
Gontingency  Plan  under  the 
re(|uirements  of  the  Gomprehensive 
Environmental  Res])onse, 

CJompensation,  and  Liahilitv  Act 
(GERGLA).  42  IJ.S.G.  9801  et  .seq. 

(Westinghouse  MDNR  Review  Draft 
Remedial  Design  Work  Plan.  2002 
(ADAM.S  Accession  No. 

ML020880288)). 

.Suh.sequently,  Mi.ssouri  and  WEG 
mitered  into  a  Gonsent  Decree,  and  the 
Letter  Agreement  was  terminated.  'Fhe 
Gonsent  Decree  provides  for  MDNR 
oversight  of  those  jiortions  of  the 
investigation  and  selection  of  the 
reined V  for  Operable  Units  at  the  site 
that  are  not  jireemjited  by  the  Atomic 
Energv  Act  of  1954,  as  amended.  'Fhe 
Selected  Remedy  for  Operable  Unit  1  at 
the  HDP  is  Alternative  4;  Removal, 

Treatment  of  Volatile  Organic 
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Compound  Wa.sto,  and  Off-site  Disj)o.sal 
of  l.ow-l^evel  Radioactive  Waste  (LbRW) 
and  Non-Hazardoiis  Treatment 
Residues. 

The  no-aclion  alternative  involves 
discontinuing  ongoing 
d(K:onnnissioning  activities  at  the  HDR 
and  leaving  decommissioning  waste, 
including  concrete  slabs,  asphalt,  soil, 
huried  piping  and  miscellaneous 
iHluipment  such  as  ductwork  and  air 
filters  at  the  HDR  site.  This  action 
would  recpiire  an  exemption  from  the 
nuiuinanent  in  10  CFR  70. 38(d)  that 
dec:onnn  issioni  ng  of  faci  1  i t  ies 
specifically  licen.sed  for  possession  and 
use  of  s])ecial  nuclear  material  he 
completed  and  aj)proved  hy  the  NR(] 
after  licensed  activities  cease.  The  no¬ 
action  alternative  would  result  in 
leaving  approximately  23,000  m  ‘  of 
total  waste  volume  onsite. 

Some  of  the  radiologically 
contaminated  remediation  waste, 
njgulated  by  the  NRC  is  co-minghul  with 
chemically  contaminated  waste 
regulated  under  CERCLA.  The  “no 
action  alternative”  would  not  he  in 
accordance  with  the  Julv  2000,  CIERCEA 
Record  of  Decision  for  nmioval  and 
suhse(|uent  tnxitment  of  the  chemically 
contaminated  waste. 

The  no  action  alternative  would  not 
allow  the  WEd  to  meet  the  retiuireimmts 
of  10  CFR  20.1402  for  nnre.stricted 
release.  Sehiction  of  this  alternative 
would  iHupiire  the  \VE(i  to  continue 
(Mivironmental  monitoring/surveil lance 
and  to  maintain  administrative  and 
engineered  controls  to  ensure  facility 
safety  and  security.  Environmental 
impacts  of  the  no-action  alternative 
would  he  similar  to  the  impacts  which 
exi.sted  j)rior  to  the  start  of 
decommissioning  and  could  (xscalate  if 
groundwater  contamination  sjneads  and 
material  such  as  Tc-99  continues  to 
leach  from  the  limestone  at  the  site.  The 
{mvironmental  iiujiacts  which  were 
occurring  prior  to  the  advent  of 
decommissioning  were  tho.se  as.sociated 
with  the  maintenance  of  the  Hematite 
facility.  During  that  time  there  were 
discharg(;s  from  the  .sanitarv  waste 
facility,  traffic  associated  with  workers 
traversing  to  and  from  the  site  and 
vehicular  traffic  as.sociated  with  entities 
jiroviding  services  and  supplies  to  the 
ilematitc;  facility  and  their  associatiul 
emissions. 

Another  alternative  to  the  })roposed 
action  is  to  disjjose  of  the  low  activity 
EERW  in  a  facility  licensed  by  an  NR(i 
Agnuanent  State  for  the  storage  and/or 
dis|)o.sal  of  ELRVV.  For  this  FA.  the  NRC 
evaluated  the  EnargySo/iilions,  EEC 
[EmngySoJiiiions)  Clive.  Utah  facility  as 
the  alternative  disposal  site  for  the 
radioactive  and  chemically  hazardous 


waste.  This  is  the  same  facility  that  was 
evaluat(id  as  an  alternative  dispo.sal  site 
in  the  10  CE"R  20.2002  ixupie.st  api)roved 
in  Hematite  Eicen.se  Amendment  .'>8. 

The  EmugySohilioiis  l.ERVV  disposal 
facility  at  Clive,  Utah  is  located  128 
kiloimMers  (80  miles)  west  of  Salt  Eake 
City.  Utah  and  70  kilometers  (45  miles) 
ea.st  of  Wendover  Nevada.  The  site  is 
arid  with  an  annual  |)recipitation  of 
approximately  20  centimeters  (8 
inches).  The  facility  is  licensed  hy  the 
Slate  of  Utah  to  dispose  of  Class  A 
radioactive  waste  only  (Utah  Eicense 
2300249)  and  lie. (2)  hyproduct  material 
(UT2300478)  and  is  issued  a  Part  U 
Re.source  Conservation  and  Recovery 
Act  solid  waste  permit  (EPA  ID  No. 
UTD982598898). 

The  EnergySo/u//fm.s'  EERW  facility 
routinely  manages  the  disposal  of  Class 
A  EERW  containing  low  concentrations 
of  special  nuclear  material  (.SNM)  in 
above  ground  disposal  cells.  SNM 
(juantities,  below  what  the  NRC  would 
con.sider  to  he  a  critical  ma.ss  (i.e.,  350 
grams  of  U-235)  do  not  reijuire  an  NRf] 
SNM  license  under  10  CFR  Part  70.  In 
this  particular  i:ase.  regulation  would  be 
by  the  State  of  Utah,  as  an  agreement 
state  authorized  under  10  (]I'’R  Part  150, 
"Ex(;in})ti()ns  and  Continuad  dagulalorv 
AulhorHv  in  Aornnnianls  Stains  and  in 
Offslwrn  Watnrs  Undnr  Snntion  274." 
VAmrgy  Salat  ions,  however,  operates 
under  a  concentration  ha.sed  SNM  limit 
instead  of  a  total  mass  limit  of  350 
grams  of  SNM.  This  revision  to  the 
EAungy  Saint  ions  licen.se  was  approved 
after  the  NRC.  independently  confirmed 
that  the  concentration  limits  ensured 
that  all  potential  criticality  safety 
concerns  had  been  met.  The  .SNM 
concentration  limits  are  sjiecified  in  the 
facilitv’s  radioactive  materials  license 
(Utah  Eicen.se  2300249).  The  U-235 
concentration  limit  is  1,900  jifa/g  for 
enrichments  below  10%  and  1,190  p(a/ 
g  for  enrichments  above  10%  thus 
allowing  the  facility  to  routinely  operate 
above  a  ma.ss  limit  of  350  grams  of  SNM. 

The  selection  of  this  alternative 
would  allow  WEC  to  meet  the 
reipiireinents  of  10  CFR  20.1402  for 
unrestricted  relea.se.  In  addition,  this 
site  is  environmentally  similar  to  USEE 
However,  this  alternative  was  not 
selected  hy  the  licen.see. 

HE  Finding  of  No  Significant  Impact 

On  the  basis  of  the  EA,  the  NR(]  has 
concluded  that  there  are  no  significant 
environmental  impacts  and  the  i.ssuance 
of  a  license  amendment  does  not 
warrant  the  prejiaration  of  an 
Environmental  Imjiact  .Statement. 
Accordingly,  it  has  been  determined 
that  a  Finding  of  No  .Significant  Impact 
is  aj)j)ropriate. 


IV,  Further  Information 

Documents  related  to  this  action, 
including  the  letter  reiiuesting  the 
amendment  and  supporting 
documentation  are  available  online  in 
the  NR(]  Eibrary  at  httpd/www.nrc.gav/ 
rnading-nn/adanis.htnd.  The  ADAM.S 
acce.ssiou  numhers  for  the  documents 
related  to  this  notice  are: 

(1)  Hematite  Decommissioning  Project 
Alternate  Disposal  Reipiest 
(ME12()17A188.  ME12017A189  and 
ME12()17A19() 

(2)  Environmental  Asse.ssment 
(ME12321A147):  and 

(3)  Notice  of  Opportunitv  for  Hearing 
(MEl  20240752). 

If  you  do  not  have  access  to  ADAM.S 
or  if  there  are  problems  in  accessing  the 
documents  located  in  ADAM.S,  contact 
the  NRC’s  Public  Document  Room  (PDR) 
Reference  staff  at  800-397-4209,  301- 
415-47.37,  or  hy  email  to 
l}dr.rnsain(:n@nrc.gav. 

These  documents  may  also  he  viewed 
electronicallv  on  the  imhlic  computers 
located  at  the  NRCr.s  PDR.  0-1  F21,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville,  MD  20852.  The  PDR 
rejiroduction  contractor  will  cojw 
documents  for  a  fee. 

IJiiliul  at  Rockville.  Marvlaiul  this  2.5lh  (lav 
of  laiuiary.  2013. 

for  lli(!  Nuclear  Regulatory  (ioiumissiou. 
Andrew  Persiiikn. 

Dnpuly  Diraclor.  linconiinissionin}’  and 
I  '|•(lnilnn  Hncovary  IJcnnsi)!}’  Diivcloraln, 
Division  oj  Wasln  Managninnnt  and 
Environiunniat  Pmtnction.  Officn  oft-ndnml 
and  Stain  Matnrials  and  Unvironmnnt(d 
.\  la  I  uignn  tnnt  Progra  ms. 

If'K  Dec.  2in:i-()24()<)  Hied  2-4-i:i;  iiin| 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0020] 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  and 
Combined  Licenses  Involving  No 
Significant  Hazards  Considerations 

Background 

Pursuant  to  .Section  189a.  (2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  the  U..S.  Nuclear  Regulatory 
(iommi.ssion  (the  (’.ommission  or  NRC) 
is  jnihlishing  this  regular  biweekly 
notice.  The  Act  re(|uires  the 
C’.ommi.ssion  publish  notice  of  any 
amendments  issued,  or  jiroposed  to  be 
issued  and  grants  the  Commission  the 
authority  to  issue  and  make 
immediately  effective  any  amendment 
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to  an  ojxirating  licciuse  or  combined 
license,  as  applicable,  u])on  a 
determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  bidbre  the  Commi.ssion  of 
a  nupiest  for  a  hearing  from  any  person. 

This  hivv(!ekly  notice  includes  all 
notices  of  amendments  issued,  or 
])ropo.sed  to  be  issued  from  )annary  10 
to  lanuary  23,  2013.  The  last  biweekly 
notice  was  i)nblished  on  jannarv  22, 

2013  (78  FR  4409). 

ADDRESSES:  You  may  access  information 
and  comment  submissions  related  to 
this  document,  which  the  NRC 
possesses  and  are  ])nhlically  available, 
l)y  searching  on  http:// 
w’w'w.regiildtions.gov  under  Docket  ID 
NRC-201 3-0020.  You  may  .submit 
comments  by  any  of  the  following 
methods: 

•  Fdderal  liuldinaking  Web  sitd:  (io  to 
http://\\'\v\v.regul(jt ions.gov  and  search 
for  Docket  ID  NRC-201 3-0020.  Address 
(jnestions  about  NRC  dockets  to  Carol 
(iallagher;  telephone:  301-492-3008; 
email:  Carol. Galhtghei^nrv. gov. 

•  Mail  coinnwnts  to:  (iindv  Bladev, 
Chief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  Stop:  TVVB-O.'i- 
BOlM,  II.S.  Nuclear  Regulatory 
Commission.  Washington,  D(i  20.'j.'5.'j- 
0001. 

•  Fax  connnants  to:  RADB  at  301- 
492-3440. 

For  additional  direc:tion  on  accessing 
information  and  submitting  comments, 
see  “Accessing  Information  and 
Submitting  (Comments”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Submitting  Comments 

y\.  Accassing  Information 

Please  refer  to  Docket  ID  NRC-201 3- 
0020  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  access 
information  related  to  this  document  by 
any  of  the  following  methods: 

•  Fadoral  Hnlainaking  Woh  sito:  Co  to 
http:/ /www.ragniations.gov  and  .search 
for  Docket  ID  NRC-201 3-0020. 

•  NFC’s  Agancywida  Docninants 
Across  and  Managoniont  Systoin 
[ADAMS]:  You  may  access  publicly- 
availat)le  documents  online  in  the  NRC 
Library  at  http://\v\v\v.nrc.gov/roading- 
rin/adains.html.  To  begin  the  search, 
select  "ADAMS  Public  Documonts”  and 
then  .select  "Bogin  Wob-hasod  ADAMS 
Soarcb.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 


1-800-397-4209,  301-41  .'1-4737.  or  by 
email  to  pdr.rosourco@nrc.gov. 
Documents  may  be  viewed  in  ADAMS 
by  performing  a  siuirch  on  the  document 
date  and  docket  ninnher. 

•  NBC's  PDB:  Yon  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  ()1-F21.  One 
White  Flint  North,  11. '155  Rockville 
Pike.  Rockville,  Marvland  20852. 

B.  Submitting  Comments 

Please  incliuh!  Docket  ID  NRC-201 3- 
0020  in  the  subject  line  of  your 
comment  submission,  in  order  to  (msure 
that  the  NR(i  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  c:ontact  information  that 
that  you  do  not  want  to  be  publicly 
disclosed  in  your  comment  suhmi.ssion. 
The  NRC  will  post  all  comment 
submissions  at  http:// 

WWW. rogulations.gov  as  well  as  enter  the 
comment  submissions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  reque.sting  or  aggregating 
comments  from  other  ])erson.s  for 
submission  to  the  NR(k  tlum  von  should 
inform  those  j)er.smis  not  to  inchid(! 
identifying  or{;ontact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  suhmi.ssion. 
Your  recpie.st  should  stale  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  ])uhlic  or 
entering  the  comment  submissions  into 
ADAMS. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Ojierating 
Licen.ses  and  Combined  Licenses, 
Pro])o.sed  No  Significant  Hazards 
Consideration  Determination,  and 
Opportunity  for  a  Hearing 

The  Commission  has  made  a 
projjo.sed  determination  that  the 
following  amendment  recjiKJsts  involve 
no  significant  hazards  consideration. 
Under  the  Commission’s  regulations  in 
section  50.92  of  Title  10  of  the  Codo  of 
Fodoral  Bogulations  (10  CFR),  this 
means  that  ojieration  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increa.se  in  the  i)rohability  or 
consetpiences  of  an  accident  ])reviou.slv 
evaluated;  or  (2)  create  the  po.ssibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
])ropo.sed  determination  for  each 
amendment  recpiest  is  shown  below. 


The  Commi.ssion  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considi'red  in  making  any  final 
determination. 

Normally,  the  (iommi.ssion  will  not 
issue  the  amendment  until  the 
expiration  of  00  days  after  the  date  of 
publication  of  this  notice.  The 
Commission  may  issue  the  licen.se 
amemlment  before  expiration  of  the  00- 
day  period  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  In  addition,  the 
Commission  may  issue  the  amendment 
prior  to  the  exjnration  of  the  30-day 
comment  period  should  circum.stam;es 
change  during  the  30-day  comment 
period  such  that  failure  to  act  in  a 
timely  way  would  result,  for  example  in 
derating  or  shutdown  of  the  facility. 
Shoidd  the  Commission  take  action 
prior  to  the  exj)iration  of  eitlujr  the 
comment  period  or  the  notice  period,  it 
will  publish  in  the  Federal  Register  a 
notice  of  issuance.  .Should  the 
Commission  make  a  final  No  .Significant 
Hazards  (Consideration  Determination, 
any  hearing  will  take  place  after 
issuance.  The  CCommis.sion  expects  that 
the  iKied  to  take  this  action  will  occur 
very  infrecpiently. 

Within  (>()  days  after  the  date  of 
publication  of  this  notice,  any  per.son(.s) 
whose  interest  may  be  affected  by  this 
action  may  file  a  recpiest  for  a  hearing 
and  a  petition  to  intervene  with  resjiect 
to  i.ssuance  of  the  amendment  to  the 
subject  facility  operating  licen.se  or 
combined  license.  Recpiests  for  a 
hearing  and  a  petition  for  leave  to 
intervene  shall  be  filed  in  ac:cordance 
with  the  Commission’s  “Rules  of 
Practice  for  Domestic  Licensing 
Proceedings”  in  10  (CFR  Part  2. 

Interested  per.son(s)  should  consult  a 
current  cojiy  of  10  CFR  2.309,  which  is 
available  at  the  NRC’s  PDR,  located  at 
One  White  Flint  North,  Room  01-F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Marvland  20852.  'I’he  NRC 
regulations  are  acce.ssible  electronically 
from  the  NRC  Library  on  the  NR(C’.s  Web 
site  at  bttp://\\ivw. nrc.gov/roading-rm/ 
doc-col  loot  ions/cfr/.  If  a  recpiest  for  a 
hearing  or  jietition  for  leave  to  intervene 
is  filed  bv  the  above  date,  the 
(Commission  or  a  presiding  offic:er 
designated  by  the  (Commission  or  by  the 
(Chief  Administrative  judge  of  the 
Atomic  Safety  and  Lic:ensing  Board 
Panel,  will  rule  on  the  recpie.st  and/or 
petition;  and  the  .Secretary  or  tlie  (Chief 
Achnini.strative  Iiiclge  of  the  Atomic; 
.Safety  and  Licensing  Board  will  issue  a 


notice  of  a  hearing  or  an  appropriate;  deU 

As  reepiired  In'  ID  'Z.IiDD,  a  c()n 

i)(;tition  for  leave  to  intervene  shall  set  issi 
forth  with  particularity  the  interest  ol  uni 
the  petitioner  in  the  proceeding,  and  the 

how  that  interest  may  he  atiected  by  the  hel 
results  of  the  juoceediug.  The  jietition  the 
should  specilically  exidaiu  the  reasons  (let 
why  intervention  should  he  jieriuitted  r(;(i 

with  particular  rehireuce  to  the  coi 

following  general  riKpurements;  (1 )  1  lu;  w( 
name,  address,  and  telephone  numher  ot  an 
the  recpiestor  or  petitioner:  (2)  the 
nature  of  the  recpiestor’s/petitioner’s  act 

right  under  the  Act  to  he  made  a  party  le' 

to  the  proceeding;  (3)  the  nature  and  to 

(ixteut  of  the  recpiestor’ s/iietitioner  s  etc 

propertv,  fiuaucial.  or  other  interest  in  O 
the  proceeding;  and  (4)  the  possible  m 

effect  of  anv  decision  or  order  which  (t( 
may  he  entered  in  the  proceeding  on  the  g( 

reipiestor’s/petitioner's  interest.  Ihc;  u 

petition  must  also  ideiitiiy  the  spec-ifu.  <a 

contentious  which  the  requestor/  h 

piititiouer  seeks  to  have  litigated  at  the  ' 

proceeding.  .  ,  r 

Each  contention  must  consist  ot  a  d 

sjiecific  statement  of  the  issue  of  law  or  c 

fact  to  he  raised  or  controverted.  In  s 

addition,  the  reipiestor/pcititiouer  shah 
provide  a  brief  explanation  of  the  bases  i 
for  the  contention  and  a  concise  i 

statement  of  the  alleged  facts  or  eximrt  ( 
opinion  which  siiiqiort  the  contention 
and  on  which  the  recpiestor/iietitioner 
intends  to  rely  in  proving  the  contention 
at  the  hearing,  d  he  reipiestor/jietitiouer 
must  also  jirovide  references  to  those 
s|iecific  sources  and  documents  ol 
which  the  petitioner  is  aware  and  on 
which  the  reqnestor/petitioner  intends 
to  rely  to  establish  those  facts  or  expert 
opinion.  The  petition  must  inc-ludi; 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
aiiplicant  on  a  material  issue  of  law  or 
fact.  Ciouteutions  shall  he  limited  to 
matters  within  the  scojie  of  the 
amendment  under  consideration.  The 
contention  must  he  one  which,  il 
proven,  would  entitle  the  recpiestor/ 
petitioner  to  relief.  A  recpiestor/ 
petitioner  who  fails  to  satisly  the.se 
recpiirements  with  respect  tci  at  least  one 
contention  will  not  he  jiermitted  to 

participate  as  a  party. 

Those  permitted  to  intervem;  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  ojiportunity  to 
participate  fully  in  the  conduct  of  the 
hearing. 

If  a  hearing  is  rciquestecl,  the 
('.ommissiou  will  make  a  tinal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  clecide 
when  the  hearing  is  held.  If  the  final 


determination  is  that  the  amendment  sul 

recpie.st  involves  no  signilicant  hazai (Is  a  c 

consideration,  the  Commission  may  on 

issue  the  ameuchneut  and  make  it  lx 

immecliatelv  effective,  notwilhslauding  mi 
the  recpiest  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  ol  ott 
the  ameuchneul.  11  the  iiual 
clcitermination  is  that  the;  amc;uchneut 
rc;(pic;st  iuvc)lvc;s  a  significant  hazaids 
consiclc;rati()u,  then  anv  h(;ariug  held 
would  take  jilace  before;  the  issuance;  ot  F 
anv  ame;nehne;nt. 

All  (locume;nts  filed  in  NKt- 
adjudicatory  proceedings,  iuclndiug  a  d< 

reepiest  for  iieariug,  a  jietitiou  lor  le;ave;  ti 
to  iut(;rv(;ue;,  any  motion  or  otlu;r 
elocument  file;d'in  the;  proce;eding  jirior  Ir 

to  the;  snhmissiem  of  a  r(;qu(;st  lor  si 

he;aring  or  pe;tition  to  inte;rvene;,  and  J 

documents  filed  by  inte;r(;.ste;(l 
governmental  entities  participating  i 

under  ID  C:FR  2.:iir>(c),  must  he  fil(;(t  in  s 
accordance  with  the;  NRC  E-f  i *^de; 

(72  FR  491  ;P);  August  2».  2DD71.  '1  he  E- 
Filiug  ])roce;ss  reepiires  particijiants  to  | 

submit  and  se;rve;  all  adjuelie.atory  ^ 

documents  ove;r  the;  interne;t,  or  in  some  : 
cases  to  mail  c()])ies  on  e;l(;ctrouic 
storage;  media.  Fartici])ants  may  not 
submit  ])ape;r  copie;s  ol  the;ii  liliugs 
unless  th(;v  se;(;k  an  (;xe;mi)ti()n  in 
accordance  with  the;  procedures 
elescriheel  he;low. 

To  complv  with  the;  procedural 
requirements  of  E-Filing,  at  least  I  D 

in  davsiirior  to  the;  filing  (le;a(lliue;.  the 

jiarticipant  should  contact  the  Olfice  ol 
the;  Se;cre;tary  by  email  at 
h(;aring.c}o(:k(^t@nrc.}>ov.  or  by  t(;l(;idione; 
at  3D1-415-1D77,  to  re;(pi(;st  (1)  a  eligital 
;  identification  (ID)  certificate,  which 
t  allows  the  jiarticipant  (or  its  counsel  or 
re;j)r(;s(;ntativ(;)  to  digitally  sign 
documents  and  acce;ss  the  h-Suhmittal 
s(;rver  for  anv  jiroceeding  in  which  it  is 
participating;  and  (2)  advise  the 
Secreitary  that  the  jiarticqiant  will  he 
submitting  a  re;epie;st  or  jietition  for 
hearing  (even  in  instances  in  which  the 
participant,  or  its  counsel  or 
reiire.sentative,  alreadv  holds  an  NRl.- 
issne;d  eligital  ID  certificate).  Baseid  upon 
this  information,  the;  Se;cre;tary  will 
one  establish  an  electronic  elocke;t  lor  the; 
hearing  in  this  i)r()ce;(;(ling  it  the 
Secretary  has  not  alre;aely  estahlished  an 
me  electronic  (lock(;t. 

,„v  Information  ahont  aiijilymg  lor  a 
(.  i(,  eligital  ID  certificate;  is  available  on  the; 
to  NRCVs  jinhlic  We;l)  site;  at  http:// 

o  ini'n'.;ne;.gfiv/.s//e-/ie//Ve-.sn/ini///e;/.s'/ 

(tpplv-c(;rtific(iU;s.btinl.  System 

re;qnire;me;nts  for  acce;ssing  the  E- 

Snhmittal  se;rve;r  are;  de;taile;(l  in  the; 

NRC's  “Chiidance  for  Electronic 
he  Snhmission,”  which  is  available  on  the; 

:i(le  ag(;ncy’s  jiiihlic  We;h  site;  at  http:// 

1  ww’w.  nrc. gov/s  it(;-hfilp/(^- 


siihmittdls.html.  Farticijiants  may 
iitteinjit  to  use;  other  software  not  listed 
on  the;  \Ve;h  site,  hut  .should  note;  that  the; 
NRCl’s  E-Filing  svstem  does  not  sujqiort 
unfiste;(l  software,  and  the;  NRC'.  Meta 
System  Helji  Desk  will  not  he  able;  to 
oiler  assistance;  in  using  unlisted 
software. 

If  a  jiarlicijiant  is  e;le;ctr(mically 
suhmitling  a  document  to  the;  NRC.  in 
accordance;  with  the  E-l-iling  rule,  the 
jiarticijiant  must  file  the  document 
using  the  NRC'.’s  online,  \Ve;h-hase;el 
snhmission  form.  In  ()r(le;r  to  serve; 
documents  through  the;  l‘jle;e.tronie. 
Information  Exchange  System,  users 
will  he;  imejnired  to  install  a  \V(;h 
browser  plug-in  from  the  NRCFs  We; h 
site.  Further  information  on  the;  Weh- 
hased  snhmission  form,  including  the 
installation  of  the  Web  browser  jilng-in. 
is  available  on  the  NRC’s  inihlic  XVeh 
site  at  http://\v\yiy-nrc.gov/sit(i-help/f^- 
submittals.html.  ,  •  i 

Once;  a  jiarticijiant  has  ohtaine;(l  a 
digital  ID  ce;rtificate  and  a  (locke;t  has 
he;en  cr(;at(;d.  the  parlicijiant  can  then 
submit  a  reepiest  for  he;aring  or  petition 
for  leave  to  intervene.  Suhmissious 
.should  he;  iu  Fortahle;  Document  Format 
(PDF)  in  accordance;  with  the;  NRC. 
guidance  available  on  the;  NRC’s  jmhlic 
\Ve;h  site;  at  bttp.V/myw.nrc.gov/sitd- 
bvlp/e-siibmittals.btml.  A  filing  is 
considered  c()mi)le;le;  at  the  time  the; 
documents  are;  submitted  through  the; 
NRC’s  E-Filing  system.  To  he;  timely,  an 
r  e;h;ctremic  filing  imust  he;  snhmitteel  to 
the  E-Filing  svstem  no  later  than  11;59 

le;  p.m.  F.a.st(;rn ’I’inie  on  the;  (hie;  elate. 

il  lIjKin  re;ce;ipt  of  a  transmission,  the;  E- 
Filing  system  time-stamjis  the;  docnme;nt 
r  and  sends  the  submitter  an  email  notie;e; 

confirming  receijit  of  the;  document.  Fhe; 

1  E-Filing  system  also  distributes  an  email 
is  notice;  that  jirovieles  access  to  the 

document  to  the  NRC  s  Olfice  of  the 
Cmneral  Counsel  and  anv  others  who 
have;  advised  the;  Office  of  the;  Secretary 
!('  that  the;v  wish  to  jiarticijiate  in  the 
|)roc(;e;eling,  so  that  the;  filer  need  not 
serve;  the;  documents  on  those; 

Kin  jiarticijiants  sejiarately.  Therefore, 

ajijilicants  and  other  jiarticipants  (or 
ttie;ir  counsel  or  re;prese;ntative)  must 
ajijily  for  and  receive  a  digital  ID 
an  certificate  h(;fore  a  he;aring  re;epie;st/ 

jwtition  to  inte;rve;ne  is  tiled  so  that  they 
can  obtain  access  to  the  elocument  via 
;ie;  the  E-Filing  system. 

A  jierson  filing  e;le;ctronically  using 
the;  age;ncy’s  adjudicatory  E-Filing 
svstem  mav  seek  assistance;  by 
contact ing  the  NRC  Meta  System  Helji 
De;sk  through  the  “Ckmtact  Hs”  link 
located  cm  the;  NRC’s  Web  site  at 

the;  bttp://\v\y\\’-nrc.gov/site-IwIp/e- 

submittals.btml  by  email  at 
MSHD.Bes(nir(:e@ni(:.gov,  or  by  a  toll- 


fn;(!  call  at  l-titio  (i72-7()40.  The  NRC 
Mota  System  Holjj  Desk  is  available  ' 
between  «  a.m.  and  «  p.in..  Eastern 
I  line,  Monday  tbrongh  Friday, 
excluding  government  bolidavs. 

I  articijiants  who  believe  that  tbev 
have  a  good  can.se  for  not  submitting 
documents  electronicallv  must  file  an 
in  accordance  with 

1,.^'  ‘=^  'fd2(g),  wilb  tbeir  initial  jiaper 

blmg  recpiesting  authorization  to 
(  ontinne  to  submit  documents  in  paper 
si'laiiitted 

)y:  (1J  first  class  mail  addres.sed  to  the 
(Jfhee  of  the  Secretarv  of  the 
Commission,  U.S,  Nuclear  Regiilatorv 
( commission,  Washington,  DC  2(),5,'5,'5— 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
express  mail,  or  expedited  deliverv 
•service  to  the  Office  of  the  Secretarv 

North, 

115.55  Rockville  Pike,  Rockville 
Maryland,  2t)8,52,  Attention: 

Rulemaking  and  Adjudications  Staff, 
artici pants  filing  a  document  in  this 
nianner  are  responsible  for  serving  the 
document  on  all  other  particijiants 
filing  i.s  considered  coinjilete  hv  first- 
cla.ss  mail  as  of  the  time  of  dejmsit  in 
the  mail,  or  by  courier,  exj)re,ss  mail,  or 
oxjiedited  delivery  service  upon 
de])ositing  the  document  with  the 
Jirovider  of  the  .service.  A  presiding 
olfmer,  having  granted  an  exemption 
HKinest  Irom  using  E-Filing,  mav  reiinire 
a  partici])ant  or  partv  to  use  E-Filing  if 
tho  jiresiding  officer  siih.seiinentlv 
(  ctennines  that  the  rea.son  for  granting 
he  exemption  from  n.se  of  E-Filine  no 
longer  exists. 

nociiments  snhmitted  in  adjudicatorv 
liroceetlmgs  will  appear  in  the  NRC’s 
oleidronic  hearing  docket  which  i.s 
available  to  the  jmhlic  at  http:// 
f^hdl. nrc.gov/ehd/.  unless  excluded 
pursuant  to  an  order  of  the  Commission 
or  the  jiresiding  officer.  Particijiants  are’ 
requested  not  to  include  personal 
privacy  information,  such  as  social 
•socurity  numhers,  home  addres.ses,  or 
home  jihone  numhers  in  their  filings 
nnle.ss  an  NRC  regulation  or  other  law 
requires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  excejit  for  limited 
excerpts  that  serve  the  jnirpo.se  of  the 
adjudicatory  filings  and  would 
(  on.stitute  a  Fair  lJ.se  ajiplication,  ' 

participants  are  reejuested  not  to  include  ' 
copyrighted  materials  in  their 
suhmi.ssion.  j 

Petitions  for  leave  to  intervene  must  i 

hn  filed  no  later  than  (it)  davs  from  the  1 
date  of  publication  of  this  notice. 

Re(pie.sts  for  hearing,  jietitions  for  leave 
lo  intervene,  and  motions  for  leave  to  l' 
tile  nevv  or  amended  contentions  that  , 

are  filed  after  the  (iO-day  deadline  will  ,• 
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not  he  entertained  absent  a 
(iotermination  by  the  presiding  officer 
tliat  the  filing  demonstrates  good  cau.se 
by  satisfying  the  following  three  fhetors 
!n1()CFR2.:fOc,(c;)(i):(i)7H, 
information  upon  which  the  filing  is 
ha.sed  was  not  previously  available;  (ii) 
he  information  ujion  wliich  the  filing  i.s 
ha.sed  is  materiallv  different  from 
information  jirevionsly  available;  and 
(in)  the  filing  Jias  been  submitted  in  a 
timely  fashion  ha.sed  on  the  availahilitv 
ot  me  suhseijuenf  information. 

for  further  details  with  respect  to  this 
license  amendment  application,  see  the 
ajqdication  for  amendment  which  i.s 
available  for  inihlic  inspection  at  the 
NRCAs  PDR.  located  at  One  White  Flint 
North  Room  01-F21,  11.5.5.5  Rockville 
1  ike  (first  floor),  Rockville,  Marvland 

20852.  Publicly  available  documents 

created  or  received  at  the  NRC  are 
accessible  electronically  throu<>h 
ADAM.S  in  the  NRC  Library  at  http:// 

''^'■ni('go\dre(uiingnmhidams.html. 

ersons  who  do  not  have  access  to 
ADAM.S  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC’s  PDR 
Reference  staff  at  l-8()t)-;i97-4209  '101- 
415-4737,  or  by  email  to 
pdr.resource@nrc.gov. 


Duke  Energy  Carolinas.  LLC.  et  ah. 
Docket  Nos.  .50—41.3  and  .50—414, 
Catawba  Nuclear  Station,  Units  1  and  2 
York  CJounty,  South  Carolina;  and 
Docket  Nos.  50—309  and  .50—370 
MeCnire  Nuclear  .Station.  Units  ’l  and  2, 
Mecklenburg  County,  North  Ciarolina 

2m2^  m/ne.s/;  May  31. 

Description  of  amendment  reijnest: 
The  amendments  would  revise  the 
technical  .s])ecification.s  to  modifv  the 
ond  of  cycle  (EOC)  moderator  ‘ 
temperature  coefficient  (MTC) 
.Surveillance  Requirement  (SR)  bv 
allowing  an  exemption  to  the  SR  if 
certain  conditions  are  met.  This 
conditional  exemption  from  the  SR  will 
be  determined  on  a  cycle-specific  basis. 

oasis  for  proposed  no  significant 
la'/Airds  consideration  determination  • 

As  required  by  10  CFR  50.91  (a),  the 
licensee  has  jirovided  its  analv.sis  of  the 
i.ssiie  of  no  significant  hazards 
consideration,  which  i.s  jiresented 
below; 


f.nterioii  1;  J3(),;s  iho  |)r()p(,.s,,,|  ain(!ii(jni,;nl 
involve!  a  .sigmlicanl  incnxiso  in  llie 
iirohalnlity  or  constupience.s  of  an  aecidont 
jirevimi.sly  ovalnalody 
Ke.sjion.so;  No. 

I  lid  jirolialiility  or  conseHjiuincos  of 
iieciddiits  jmivion.slv  (ivalnalod  in  llio 

ml-olv'n Aiialvsis  Roport 

(Ul'.SAR)  are  nnaffecled  liv  this  iirojio.seKl 
cliango.  I  lion,  is  no  change  lo  anv  oquipnionl 


ro.spon.so  or  accident  mitigation  scenario,  and 
tins  change  results  in  no  additional 
,  challenges  to  fission  jirodncl  harrier  integrilv. 

j.  ‘  h*;  Pi'iiposed  change  does  not  alter  the 
design,  configuration,  operation,  or  function 
liny  plant  strnctnre.  system,  or  component. 

I  mtlu'r.  the  existing  limits  on  MTC 

esPdilishedhy  the  Technical  Spe,;incations 

I I  .S  .  based  on  assumptions  in  the  safetv 
iinal.vses,  remain  unchanged  and  continue  to 
l)(  sati.siied.  As  a  riisnlt.  the  outcomes  of 
previously  evaluated  accidents  are 

,  nnallected. 

I  herelore.  the  proposed  change  does  not 
^  involve  a  significant  increase  in  the 
;  prohahility  or  con.seqnences  of  an  accident 
previously  evaluated. 

r  rn.a"'u'""  P'''»P‘>-‘i'i<l  inneiidiiient 

reate  the  j^issihility  of  a  new  or  different 
Kind  ol  accident  Irom  anv  accident 
previously  evaluated? 

Resjjon.se;  No. 

No  new  ac:cident  .scenarios,  failure 
mechanisms,  or  limiting  single  failures  are 
mtrodiKXMl  as  a  result  of  the  jiroposed 
(•  lange.  |  he  jirojio.sed  change  does  not 
cliallenge  the  performance  or  integritv  of  anv 
salety-related  system.  The  jirojmsed  chanue' 
neither  installs  nor  removes  any  iihint 
nqnipinent.  nor  alters  the  de.sign.  phvsical 
(  onhguration.  or  mode  of  ojieration  of  anv 
p  ant  structure,  system,  or  comi.onent.  The 
.  MIC,  IS  a  yariahle  that  must  remain  within 
presenhed  limits,  hut  it  is  not  an  accident 

>;>i'iiit..r.  No  ,,hysical  changes  are  being  made 

the  plant,  .so  no  new  accident  causal 
mechanisms  are  being  introduced 
Yhniclore.  the  jirojio.sed  change  does  not 
(:rea  e  the  jmssihility  of  a  new  or  different 
Kind  ol  accident  Irom  anv  previouslv 
ovahiated. 

(.n tenon  .3:  Does  the  proposed  amendment 

safelyv'  "  i''xl'»4ion  in  a  margin  of 

Rosjionse:  No. 

'Die  margin  of  safetv  associated  with  the 
accejitance  criteria  of  any  accident  is 
unchanged.  The  propo.sed  change  will  ha\-e 
no  ullect  on  the  availahilitv.  ojierahilitv.  or 
purlormance  of  the  safety-related  svstems  and 
(  omponents.  I  he  jiropo.sed  change  does  not 
allor  the  design,  conliguration.  operation,  or 
him.tion  ol  any  plant  structure,  svstem  or 
component.  The  ability  of  any  ojierahle 
.slructure.  system,  or  component  to  |jerforni 
1  s  (lesignated  .safety  function  i.s  unaffheted  hv 
liis  cliange.  A  change  to  an  SR  is  jirojiosed  ' 
hasei  on  an  alternate  metliod  of  confirming 
lhal  the  surveillam;e  i.s  met. 

I  he  TS  and  the  Core  Operating  f.iniits 
Report  (COLR)  estahli.sh  limits  for  the  MTC 
IJiised  on  assuinjitions  in  the  accident 
imalv.ses.  Ajiplying  the  conditional 
oxemption  from  the  MTC  measurement 
clianges  the  method  of  meeting  the  SR: 
however  this  change  does  not  modifv  the 
i-OI,R  values  and  ensures  adheriiiice  to  the 
(.'urrent  COLR  limits.  The  basis  for  the 

(|,(,0|  „n,l  ,SI<  liiiiiis  In,,,,,  M  IX' 
assumed  in  the  accident  analv.ses  i.s 
unchanged. 

■  I/’"!'.*:!'’'''’-  "iiii’Shi  of  .safety  as  defined 
'll  llm  IS  is  not  reduced  and  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safetv 


The  NRC  staff  has  roviowc'd  tho 
hconsoo’s  analysis  and.  based  on  this 
njviow.  It  appears  that  the  three 
standards  of  1()  CFR  5().tt2((;)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  tlie 
iimendinent  reejnest  involves  no 
sij^nificant  hazards  consideration. 

Altonwy  for  licf^nsae:  \Am\  S.  Nichols, 
/Vs.so(:iate  (hMKjral  Conn.sel,  Dnke  Enerov 
Corj)oration,  .'52(i  South  Church  Stn^et— 
l'/;()7H,  (,'harlotte,  NC  28202. 

MHC  Branch  Chief:  Robert  1. 

Rascandli. 

Duke  Eiwn^y  Carolinas.  LLC.  Docket 
\k)s.  50-309  and  50-370,  MeCnire 
Nuclear  Station,  Units  1  and  2, 
Mccklenhnr<>  County,  North  Carolina 
Date  of  amendment  request: 

September  2.'').  2012. 

Description  of  amendment  request: 

I  he  propo.sed  amemhnents  wonld 
change  .selected  atmospheric  nilative 
concentration  values  for  use  in  control 
room  radiological  do.se  analvses. 

Ba.sis  for  propo.sed  no  significant 
hazards  consideration  determination  ■ 

As  recpiired  by  10  CFR  50.91  (a),  the 
hcen.see  has  provided  its  analvsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  jjre.sentcul 
Ixdow: 

1.  Does  the  pro|)o.s(!(|  aineiuliiHMil  involve 
a  signilicanl  increase  in  Hu,  prohahilil  v  or 
«:onse(|nence.s  of  an  accident  |)reviousiv 
evalualed? 

Response:  No. 

I  Ins  propos(!(l  ainendiniail  siihniits 
|alnios|)her(,  relative  conc:enlralion  values)  x/ 

Qs  that  were  accnratelv  calculated  and  in 
conlornianc.e  with  NRC  guidance,. 

Meteorological  inputs  that  were  i)revionslv 
snl, united  to  the  NRC  and  used  to  calculate 
hese  X/Qs  were  not  revised  or  updated  nor 
has  any  ol  the  dose  release  points  changed.  1 
Accident  nnligalion  procedure's  anel  e;e)ntre,ls 
are,  in  no  way  alliH.le,el  hy  this  anienelinenl. 
iJiikti  hnorj^y  has  also  (aisunul  lliat  tlu* 
conlreil  room  eloses  elelerinined  with  lhi,se  re,-  1 
(.alciilaleKl  X/Qs  are  within  the  10  CI’R  50  ay  ^ 
AM  liniils.  ( 

As  siiedi.  the  imipeiseiel  aineaielnmnl  eloes  ^ 
neil  inveilve!  a  signirie:anl  ine:re:ase  in  the,  ( 

Iireiliahihlv  or  e;onse!eiue:ne;e;s  of  an  ae:cieh:nl  I 

pre.'vionslv  ejvahialeiel.  ' 

2.  Deieis  the  preipeiseel  ameiiiehneml  e.reale;  r 
file  peissihihly  ol  a  ne,w  eir  elilfeireait  kinel  eif 
ae;e:ieleail  from  any  ae;e;ieleail  inewionslv  '■ 

nvahialeiel'’  i; 

Reisponses:  Nei.  s 

Tliis  preipeiseal  eiineaiehneait  is  analvlie;al  in  V 

nature,.  It  deieis  not  inveilve  a  plant  l, 

meiehlu-alion  eir  a  e:hange  in  heiw  the  plant  is  |{ 

ope,rale,d.  No  ne,w  ae;e:ieleail  e  aiisal  ' 

niea.hanisnis  are,  e:re,ale,el  as  a  reisnil  eif  this  [ 

propeiseiel  anieaiehneail.  Nei  eihangeis  are  heinu  ^ 
t«  any  slrne:lnre.  system,  eir  e:ompeine,nl 
w  lne:h  will  intreieluea:  anv  new  ae:e:ieliail  N 

<:ansal  mechanisms.  This  amenelmenl  reeine'sl  ^ 
dons  mil  impact  any  plant  svsiems  that  are  '  at 
ae.cieleni  initiators  anel  eleie,s  mil  ini]iae:l  anv 
salely  analvsis.  , 
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I  he,re,leire;,  llm  preipeise,el  aimaielmenl  eleieis 
not  cre,ale  the  pei.ssiliilily  eif  a  ne,w  eir  eliffeaeail 
Kinel  eil  ae;eaeleail  Ireim  anv  ae;e:iele!nl 
preivieiiisly  e,vahiale,el. 

'*"•  Pi'opeiseiel  amenehne!nl  involve 
a  signilieianl  reielm.liein  in  the;  niar!>in  of 
sale,ly? 

Rej.spein.se!:  Nei. 

Margin  eif  .safely  is  re, late, el  lei  the, 
conliele,ne;e  in  the  ahilily  eif  the  fissiein 
preiehie:l  hiirrieirs  lei  |ie)rfeirni  Iheiir  eleisign 
lumilions  ehiring  anel  leilleiwing  ae;e:ielenl 
(jonehtieins.  Tluisej  luirriejrs  im.lnele,  the  fuel 
claelehng.  the  re:ae;leir  e:eieilanl  svslem.  anel  the' 
cjonlainmenl  system.  The  preipei.sejel  re- 
calea.lalion  eif  the,  X/Qs  will  have,  nei  affe,e:l  ein 
Ine  ]ie,rleirniane;e,  eil  lliesse,  harrieirs.  This 
preipei.seiel  amenehne,iil  eleie,s  mil  inveilve  an 
aelehliein  eir  nieielifie:aliein  lei  anv  plant  sv.slem 
slniejliire.  eir  ceimpeinenl.  This  jireipeiseel 
amemlmeml  will  mil  affe,e:l  the  jieisl  ae;ciele-nt 
oiKiralion  ol  any  plant  svsle,ni.  sireicinre,  eir 
caimpeinenl  as  elire,e;le,el  in  plant  preie:e,ehire,s. 

Tlio  NRC  staff  lias  rcviovvi'el  llio 
licensoe’s  analysis  and,  htisoel  ein  tliis 
rovienv,  it  ajijicars  tliat  tho  threu; 
standarel.s  eif  10  CFR  5().92(c)  aro 
satisfioel.  Thorofeiro,  tlio  NRC  staff 
projieisos  tei  elotorniino  that  tho 
amonelmon!  reupiost  involvos  mi 
•significant  hazarels  ceinsidoratiein. 

Attorney  for  licensee:  Eara  S.  Nichols 
Associate:  (ione:ral  Cennise;!,  Duke;  Enoigy 
Corpeiratiein,  52(i  South  Cluire:h  Stre:e:t— 
l'.C07H,  (^harleitte:.  NC  28202. 

NBC  Branch  Chief:  Reihorl  J. 
l^i.se;arolli. 


As  ii:einiroel  by  10  CFR  50.?)l(a),  tho 
he:onse;o  has  jirovieloel  its  analvsis  of  tho 
i.ssiio  eif  no  signifie;ant  hazarels 
e:einsiele:r;itiein,  wliie:h  is  pro.sonteiel 
liolenv: 


kntergy  Operations.  Inc..  System  Ener<>v 
Besources.  Inc..  South  Mi.ssis.sippi 
Electric  Power  Association,  and  Enter»v 
Mississippi,  Inc.,  Docket  No.  50-4t0,  ^ 
Dwnd  Cidf  Nuclear  Station.  Unit  1. 
Claiborne  County.  Mississijjpi 

Date  of  amendment  request- 
Soiitonilie:r  14,  2012,  as  supploniemtoel 
by  leittor  elatoel  De;e;e:nihi:r  17,  2012. 

Inscription  of  amendment  request: 
riie;  preijieiseiel  amemelmemt  weiulei  rovi.se: 
the:  Stanelliy  Se:rvie:e:  Wator  (SSVV) 

Pa.ssivo  Fail  lire:  Mothoeloleigy  as 
de:.se;rihe:el  in  the:  Upelatoel  Final  Safety 
Analysis  Rojieirt  (UFSAR)  to  he: 
e;einsiste:nt  with  SECY-77--4:i9,  “NRC 
hiformation  Fajie:r  on  Single:  Failure: 
Crite:riein,”  elate:el  August  1,  1977.  In  this 
SECA  papt:r,  the:  NRC  .statoel  that 
ore:elilile:  jiassivo  SSW  failnre:s  that  re:sult 
in  a  lei.ss-eil-flniel  in  peist-ae;ciele:nt 
.se;e:narieis,  e:an  ho  limite:el  tei  pump  or 
valve:  se:al  le:akage:.  In  a  UFSAR  e;hange: 
inaele:  m  1987  unele:r  10  CFR  50.59,  the: 
lie:e:nse:e:  aeleipte:el  this  language:,  lint 
during  a  re:e:e:nt  NRC  (.'einijieimint  anel 
iJosign  Ilasis  hisjie:ctiem,  the:  NRC  staff 
cliaiigo  re:e|nire:s 

NKl,  stall  review  anel  aiijireival  anel, 
the:re:leire:,  the:  lie;e:n.se:e:  has  preiiiei.soe’l  this 
amonelmont. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


1.  Deiejs  the  pre,pei,se,el  e:himge,  inveilve  a 
sigiiilie.ani  increiase  in  the  prohahililv  or 
i;onse:e|ne!ne:e!.s  eif  an  ae:e;iele,nl  iireivieiiislv 
evahialeiel? 

ReJspein.se::  Nei. 

C.ranel  Cull  Niicleiar  .Slatiein  (CCNS) 

^  pmpeiseis  the  niilizalion  of  limileiel  size,  hre,aks 
(Ihreingh-wall  leiakage,  e:nie:ks)  in  the,  emalvsis 
II  Slemelhv  Se,rvie:e:  Water 

(S.S\\  )  inpmg  ehirmg  the  peist-I.OCA  |leiss-eif- 
coeilant  ae;e:iele,nll  pha.se,  eif  an  ae.cieleni 
1  osledaling  pas.sive,  pipe  rii]ilure,s  anel  he, at 
.  ejxchangejr  mile  riijilnreis.  anel  pipe,  filling  (le,e,, 
ejllieiw,  re,elm:e,r,  e,tc)  ruptures  in  the  SSW 
piping  is  ove,rly  eieinseirvative.  SECY  77-4 T) 
unele,r.se:e,res  the,  fae:l  that  the  prohahililv  eif 
lai  nre,  ol  the  se,rvie:e,  water  piping  ehiring  the, 
oniHjal  ^4-heiur  jiejrieiel  afle,r  a  hiss  eif  e:oeiianl 
ae.e.ielenl  (LOf.A)  is  so  low  that  it  eleieis  mil 
e.einslilnie;  ei  eireielihle,  e,ve,nl. 

Aelelilieinally,  e.raeik  leie:atieins  anel  sizeis 
poslulaleid  imele:r  the  gnielane.e,  of  Slanelarel 
Review  Plan  (SRP)  (NIIREC  081)0)  Se,e;liein.s 
4.0.  i  anel  3.0.2  are,  applie:al,le  ami  honnelim. 

Ill  e,rnis  eil  the,  ejoiisieleralion  of  passive, 
laihirejs  as  aelelrejssejel  in  SL’CY  77-43e)  anel 
are  thus  applicahle,  lei  the,  (hanel  (hdf  Nm:le,ar 
Slaliein  pijie  laiinre,  analvsis. 

,  There, feire.  the,  preipeiseel  eihange,  eleieis  mil 
inveilve,  ei  signilie:anl  im.rejase  in  the, 
piohcihilily  eil  iiii  ae:e;iele!nl  iireivieinslv 
e!vahiale,el.  '  ' 

The  e:onse!epie!ne;e!s  of  a  preivieinsi  v 
evahialeiel  aeicielejiil  are,  not  signifieianllv 
iiie:re!ase,el.  The,  preipeisejel  e.hange,  eleieis  iieil 
alle,e:l  the,  iie!rle,rmane:e,  eif  anv  eiepiipmenl 
croehleel  lei  mitigate  the,  raelieileigieial 
(:onse,e]ne,ne;e:s  eif  an  ae;e:ielent.  Evahialiein  eif 

P'oposeiel  CF.SAR  change:s  elemonslrateiel 

the  availahilily  of  e:re,elile,el  eiepiipnieml  is 
not  signihe:anlly  affe,e:le,ei  he:e:ause  of  the 
aeleiiiliein  eil  reviseiei  melheieloleigy  for 
posliilaling  single  phase  failnreis  eif  the 
Stanelliy  .Se,rvie:e  Water  (SSW)  tei  he, 
ceinsisle,nl  with  NRC  giiielamie  inililisheiel  in 
R(,ie,re,nce,s  2  anel  3  |of  the  lie;e,nse:e,’s  lette,r 
elalejel  Deje.emher  17,  2012). 

Tlmreleiro.  the:  propeiseiel  e:hange,  eleieis  not 
involve,  a  signilie;anl  increja.se,  in  the 
preihahihly  or  c:onse,c|ne,ne;e!s  eif  an  ae:ciele,nl 
lireivionsly  eivalnalesel. 

2.  Deieis  the  iireijuiseel  e:hange  e;re,ale,  the 
possiliihly  eil  a  ne,w  or  eliffeiremt  kinel  of 
ae:e;iele,nl  Ireini  anv  ae;e:ielenl  iireivieinslv 
ovahialeiel? 

Reispon.se,:  No. 

The,  propeiseiel  UFSAR  eihange  allows  CCNS 
to  he  eieinsislenl  with  NRC  gnielaneie 
pnhlisheiel  in  Re,fe,re,ne:e,s  2  anel  3  |eif  the 
ie.einseie,  s  leilleir  ehileid  De:e:e,mlie,r  17,  2012) 
whieih  stale  that  eireielihle  jiassive,  SSW 
laihireis  that  e:an  re, suit  in  a  lei.ss  of  flniel  peisl- 
ae.eiielenl  are,  limileiel  to  pump  eir  valve,  .seial 
U-'kagei,  mil  rnpinreis  of  .SSW  system  pijiing 
I  he  preipei.seiel  UFSAR  eihange,  eleieis  mil 
inireiehieie,  any  laiinre  imjeihanisms  eif  a 
dilleireinl  type  than  lhei.se  preivienisly 
evahialeiel.  sineie  the, re,  are,  no  physical 
changeis  heiiiig  maele  to  the  facility. 

Nei  ne:w  eir  diffeirent  eicpiijimenr  is  being 
inslalleiel.  No  installed  ee]ni|ime!nt  is  heiing 


oiMiiatod  in  a  diltoronl  manner.  A.s  a  rnsnlt 
no  new  iailnn;  ni()d(;.s  an;  Ixniig  inliodncod’. 
I  lu;  way  .sni  vel  I lanco  tests  are  iierrornied 
remains  inu.lianged. 

Tlierelnre.  tlie  pmpn.sed  clninge  d„es  not 
orealetlie  iKissiliility  oi  a  new  ordilTerent 
Kind  ()l  accidinit  Irom  anv  previoiislv 
evaluated. 

d.  Do  the  proposed  clianges  involve  a 
signilieant  reduction  in  a  margin  ol  saretv'’ 

Kes]K)nse;  No. 

'riie  proposed  revision  of  the  Updated 
I'liial  Safety  Analysis  Report  (URSAK)  to 
de.scrihe  the  use  of  revised  methodologv  for 
postil  at ing  single  phase  failures  of  the' 
Standby  Service  Water  (SSW)  to  he 
consistent  with  NRC.' guidance  published  in 
Rolerences  2  and  2  (of  the  licensee's  letter 
•fated  December  17.  2012]  which  state  that 
(.redihle  jiassive  SSW  failures  tlial  can  result 
111  a  lo.ss  ol  fluid  jiost-accident  are  limited  to 
pmnp  or  valve  .seal  leakage,  not  ruptures  of 
.SSW  .system  piping.  The  impact  of  the 
change  on  system  availability  is  not 
significant,  based  on  the  freipiency  of  the 
losling  being  unchanged,  the  existence  of 
lediindant  .systems  and  equipment,  and 
overall  .system  reliability.  The  propo.sed 
cfiange  does  not  significantiv  inqiact  the 
condition  or  performance  of  structures, 
systems,  and  components  relied  upon  for 
accident  mitigation.  The  jiropo.sed  change 
does  not  result  in  anv  hardware  changes  or 
111  any  changes  to  the  anaivtical  limits 
assumed  in  accident  analyses.  Existing 
o])(;rating  margin  between  plant  conditions 
and  actnal  plant  setpoints  is  not  significantiv 
lediiced  (hie  to  these  changes.  The  iiropo.sed' 
cfiange  does  not  impact  anv  safetv  analvsis 
a.ssumptions  or  results. 

1  lierelore,  the  projiosed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
.safetv. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and,  based  on  this 
leview,  it  ajipears  that  the  three 
.standards  of  lo  CFR  r){).92((;)  are 
.satisfied.  Therefore,  the  NRC  staff 
lirojKi.ses  to  determine  that  the 
amendment  retjiie.st  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Joseph  A. 

Alnise,  Associate  General  Conn.sel— 
Nuclear,  Entergy  Services,  Inc.,  (>39 
Loyola  Avenue,  New  Orleans,  Louisiana 
70113. 

NIU:  Branch  Chief:  Michael  T. 

Mcirkley. 

hnteigy  Operations,  Inc.,  System  Ener<n' 
Besonrees,  Inc.,  South  Mississippi 
hlectric  Power  Association,  and  Entenw 
Mississippi,  Inc.,  Docket  No.  50-41  a, 

(iidj  Nuclear  Station,  Unit  1 
Claiborne  County,  Mis.sissippi 

Date  of  amendment  request: 

November  9,  2012. 

Description  of  amendment  reqne.st: 
fho  proposod  ainondnioiit  would  roviso 
the  Technical  Specifications  (TSs)  to 
support  the  correction  of  a  non- 
conservative  TS  allowable  value  in  TS 
Table  .3.3.6. 1-1 ,  “Allowable  Value  for 
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Primary  Containment  and  Drywell 
fsolation  In.strumentation,”  Function 
3.C,  “Reactor  Core  Isolation  Cooling 
(RCIC)  Steam  Su]jply  Line  Pressure- 
Low.”  This  TS  allowable  value  will  be 
(.hanged  from  greater  than  orecpial  to  .'53 
pounds  per  sijuare  inch  gauge  (psig)  t(i  ' 
greater  than  or  ecpial  to  57  jjsig. 

Ba.sis  for  proposed  no  sh^niftcant 
hazards  consideration  determination  ■ 

As  recpiired  by  10  CFR  ,'50.91  (a),  the 
licensee  has  provided  its  analvsis  of  the 
issiu;  of  no  significant  liazards 
(-■onsideration,  which  is  presented 
below; 

1.  Does  the  jiroposed  change  involve  a 
.sigmhcant  increa.se  in  the  prohahilitv  or 
eonseciiiences  of  an  accident  iirevioiislv 
evaluated? 

Res])onse:  No. 

The  proposed  T.S  allowable  value  clianye 
involves  a  change  in  the  margin  between  the 
allowahle  value  and  the  .setpoint.  'Ilie 
inoposed  I.S  change  does  not  change  the  trio 
setpoint.  The  propo.sed  TS  change  does  not 
degrade  the  perlormance  of.  or  increase  the 
challengirs  to.  any  .safety  .systems  assumed  to 
limction  in  the  accident  analysis.  'Ilie 
piopo.sed  I.S  change  does  noi  imiiacl  the 
iiseliilness  of  the  SRs  in  evaluating  the 
oiierahihty  ol  reipiired  systems  and 
comiionents,  or  the  wav'in  which  the 
surveillances  are  performed.  In  addition,  the 
SIC]  trip  setimint  lor  the  as.socialed  TRM 
him  lion  I.S  not  considered  an  initiator  of  anv 
analyzed  accident,  nor  does  a  revision  to  the 
allowahle  value  introduce  anv  accident 
imlialors.  Therefore,  the  projio.sed  change 
does  not  involve  a  significant  increa.se  in  the 
piohahilily  ol  an  accident  lu'evioiislv 
evaluated. 

Tlie  conse(|uence.s  of  a  previously 
evaluated  accident  are  not  significantiv 
increased.  The  |>roj>osed  change  does  not 
alleci  the  perlormance  of  anv  e(|uipmenl 
credited  to  mitigate  the  radiological 
con  .sequences  of  an  accident.  Evaluation  of  ( 
he  jn-oposed  T.S  changes  demonstrated  that  i 
the  ayailahihty  ol  credited  equi]mienl  is  not  , 
signilicantly  allecled  because  of  the 
reduction  in  margin  between  the  allowahle 
Vtliuo  ciiul  iho  Irip  s()i|)()iii(.  f 

Therefore,  the  propo.sed  change  does  not 
involvi)  a  signilieant  increase  in  the  '] 

Iirohahility  or  consequences  of  an  accident 
lirevioiisly  evaluated. 

2.  Does  the  projjo.sed  change  create  the  ( 

lio.ssihihly  of  a  new  or  different  kind  of  ' 

a(,(.idenl  Irom  any  accident  previously 
evaluated?  '  n 

Respon.se:  No.  c 

'I  he  propo.sed  I  S  change  involves  a  change  ” 
111  Ihe  allowahle  value  .selling  to  correc  I  a  it 

iioii-con.servalive  value,  rhe  propo.sed  T.S  (1 

change  does  not  introduce  any  failure 
mechani.sms  of  a  different  type  than  lho.se  /> 
lirevioiisly  evaluated,  since  there  are  no  a 

physical  changes  being  made  to  the  facility.  i; 

No  new  or  dillereni  e(|uipmenl  is  heinij'  !  ' 

installed.  No  installed  (upiipmenl  is  being 
operated  in  a  different  manner.  As  a  result.  ‘  ^ 
no  new  lailiire  modes  are  being  introduced 
I  he  way  surveillance  tests  are  performed 
remains  unchanged. 


1  herefore.  Ihe  jiroposed  change  does  not 
create  the  i«).ssihilily  of  a  new  or  different 
kind  ol  accident  Irom  anv  previously 
evaluated. 

3.  Do  the  pro|)o,sed  changes  involve  a 
signilic.ant  reduction  in  a  margin  of . safety''’ 

Response;  No. 

Ihe  propose, d  'is  change  involves  a  change 
in  Ihe  allowahle  value  selling  to  corn, cl  a 
non-con.servaliv(,  value.  I  he  impact  of  Ihe 
change  on  .system  availability  is  not 
signilieant.  based  on  Ihe  frecpiency  of  the 
testing  being  unchanged.  Ihe  existence  of 
ledundanl  systems  and  equi|)menl,  and 
overall  sy.slem  reliability.  The  propos(,d 
cliange  do(,s  not  significantiv  impact  Ihe 
condition  or  performance  of  slriicliires, 
.syshmis,  and  components  relied  ,q,o„  for 
iiccideni  mitigation.  The  jiropo.siid  cham-e 
does  not  result  in  any  hardware  change.s^.r 
111  any  changes  to  the  anaivtical  limits 
assumed  in  accident  ana]y.s(,s.  Existing 
ojiijrating  margin  between  plant  conditions 
and  actual  jilani  seljxnnts  is  not  significantiv 
reduced  due  to  these  changes.  The  proiiosed' 
change  (lot's  not  impact  any  .safety  analysis 

a.ssumptions  or  results. 

.  Therefore,  the  jiroposed  change  does  not 
involve  a  signilieant  nidiiclion  in  a  mar”in  of 
salely,  " 

I  ho  NRC  .staff  has  roviowod  tho 
lioonsoo’s  analysis  and.  based  on  this 
roviow,  it  app(;ars  that  tho  throo 
standards  of  l()  CFR  .'50.92((:)  aro 
satisfied.  Therefore,  the  NRC  staff 
propo.ses  to  deterinine  that  the 
amendment  nujiiest  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Joseph  A. 

Alni.se,  A.ssociate  General  Conn.sel — 
Nuclear,  Lntergv  Services.  Inc.,  639 
7()m'  Louisiana 

NBC  Branch  Chief:  Michael  T. 

Marklev. 


W  olf  (week  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  W’olf 
Creek  Cenerating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
November  21,  2012. 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Sjjecification  (TSJ  3.4.12,  “Low 
Iemi)erature  Qverpnissnre  Protection 
(LTCP)  .Sy.stem,”  to  reflect  the  mass 
mj)ut  transient  analysis  that  assumes  an 
emergency  core  cooling  .system 
eentrilugal  charging  jnini])  and  the 
normal  charging  jminj)  capable  of 
injecting  into  the  reactor  coolant  system 
during  the  T.S  3.4.12  Aiiplicahilitv. 

Ba.sis  for  propo.sed  no  significant 
hazards  consideration  determination  ■ 

As  nKpiired  by  10  CFR  .'50.91  (aj,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 

1.  D(«,s  tin,  pr()|>()S(,(l  aiiKindmmit  involve 
a  signilieant  increase  in  Ihe  jirohahilily  or 
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coiistiqiionctis  of  an  aocidoni  iirovioiisly 
ovalualwl? 

R(!S|M)ns«!:  No. 

Tlu!  |)ro|)o.st!(l  (:lian<>(!  nivisos  I'.S  3.4. 12  lo 
allow  ail  li!(X\S  |omorf>oiu:y  con;  cooling 
syst(;ml  (X'l’  |i:(;iilriliigal  charging  pnin])|  and 
ihi;  N(X‘  Inornial  charging  ]nnn])|  lo  hi; 
capahh;  of  inj(;cting  into  tlu;  RC.S  Ircactor 
coolant  systoin)  during  low  Rf^.S  iirossnros 
and  t(;ni|u;ratnn;s.  Tlu;  Limiting  (Condition  for 
Operation  inovido.s  RCS  ovi;rpr(;.ssnr(; 
|)rott;clion  hy  having  a  minimum  coolant 
input  capability  and  have;  ad(;c|nat(;  pmssnri; 
n;li(;f  ca])al)iiilv.  Analvsos  havi;  d(;monstrat(;d 
that  one  power  oi)erat(;d  relief  valve  (I’ORV) 
or  one  residual  heat  removal  (RllR)  suction 
n;lief  valve  or  an  RCi.S  vent  of  at  least  2.0 
sipiare  inches  is  ca|)al)le  of  limiting  tlu;  R(iS 
pr(;.ssur(;  excursions  below  the  10  (.1  R  Part 
.30.  Appendix  limits  for  the  design  basis 
i;r01>  limits. 

The  NRC;  has  |)r(;vionsly  evaluate;!!  tlu; 
allowanci;  for  an  IXX^S  (XiP  and  the  Nt’.P 
being  i:apahle  of  inj(;cting  into  tlu;  R(«S 
during  the  T.S  3.4.12  .Moile  of  Ajiiilicahility. 

In  the  safety  evaluation  dat(;d  D(;cemb(;r  7. 
lotto  related  to  Wolf  Cirei;!;  G(;neration 
.Station.  Unit  1.  Anu;ndnu;nt  No.  130,  the 
NR(;  coniduded: 

The  operability  of  two  PORVs  or  two  RllR 
suction  relief  valv(;s  or  an  Rfi.S  v(;nt  opening 
of  at  least  2  sipiare  inclu;s  (;nsur(;  adeipiate 
flow  capacity  to  prot(;ct  the  RC.S  from 
overpressuri/.ation  from  (;itlu;r  (1)  the  start  of 
a  centrifugal  charging  i)um])  and/or  the 
normal  charging  |)ump  inj(;cting  into  the 
R(;.S.  or  (2)  the  start  of  tlu;  idh;  RC.P  [reactor 
coolant  pum|)|  with  the  s(;condary  water 
temperature  of  the  st(;am  g(;n(;rator  less  than 
or  eijual  to  .30  'T  above  the  RC.S  cold  leg 
temperaturi;. 

Tlu;  propos(;d  change  do(;s  not  adv(;rsely 
affect  accident  initiators  or  |)r(;cursors  nor 
alter  tlu;  design  assum])lions.  conditions,  and 
coidiguration  of  tlu;  fainlitv  or  the  inanni;!'  in 
which  tlu;  jilant  is  o])(;raied  and  maintained. 
Tlu;  i)ro])osed  change  does  not  adv(;rselv 
affect  the  ability  of  structur{;s.  systems,  and 
components  {.S.Sfd  to  p(;rform  their  intended 
.salety  function  to  mitigati;  tlu;  cons(;(|U(;nce.s 
of  an  initiating  event  within  tlu;  assumed 
acce])tance  limits.  Tlu;  propos(;d  change  does 
not  affect  tlu;  source  t(;rm.  containment 
isolation,  or  radiological  release  assumjdions 
used  in  evaluating  the  radiological 
consequences  of  any  accident  pr(;vionsly 
evaluat(;d.  further,  the  proposed  change  do(;s 
not  incn;ase  the  tyjies  and  amounts  of 
radioactive  (;flluent  that  niav  hi;  releas(;d 
offsite,  nor  significantly  increase  individual 
or  cumulative  occ.upational/public  radiation 
ex])o.sur(;. 

Therefore,  the  projiosi;!!  change  does  not 
r(;pr(;s(;nt  a  significant  increase  in  the 
probability  or  conse(|nenc(;s  of  an  accident 
previously  evaluat(;d. 

2.  Does  tlu;  ])ropos(;d  change  creati;  the 
possibility  of  a  n(;w  or  different  kind  of 
accident  from  any  accident  previously 
evaluat(;d? 

Resiionsi;:  No. 

The  pro|)os(;d  cbangi;  revises  T.S  3.4.12  to 
allow  an  IXXkS  (X:P  and  tlu;  NCiP  to  be 
capable  of  injecting  into  the  RC.S  during  low 
RCkS  iiressnres  and  t(;m])(;ratures.  Tlu; 
Limiting  (Xmdition  for  ()]u;ration  provides 


R(kS  ov(;r|)ressure  |)rotection  by  having  a 
minimum  coolant  iiqiut  capabilitv  and  havi; 
ade(|uat(;  ])r(;.ssure  r(;li(;f  cajiability.  Analys(;.s 
have  d(;monstrated  that  oiu;  power  operated 
reli(;f  valve  (PORV)  or  one  r(;sidual  heat 
r(;nioval  (RllR)  suction  relief  valve  or  an  RC.S 
vent  of  at  least  2.0  sipiare  inches  is  capable 
of  limiting  the  RCkS  pressure  excursions 
below  tlu;  H)  C.fR  Part  30,  Aiipendix  C  limits 
for  the  design  basis  l.TOP  limits. 

The  proposed  change  will  not  physically 
alter  the  plant  (no  new  or  different  ty])e  of 
equipment  will  be  installed)  or  change  the 
methods  governing  normal  |)lanl  o]u;ralion. 
The  iiroposed  change  does  not  introduce  new 
accident  initiators  or  impact  assumptions 
made  in  the  safety  analysis.  Testing 
requirements  continue  to  demonstrate  that 
the  Limiting  (Conditions  for  Oiieration  are 
met  and  the  system  comi)onents  are 
functional. 

Therefore,  it  is  concluded  that  the 
jnoposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previouslv 
evaluated. 

3.  Does  tlu;  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Resiionse:  No. 

The  pro|)osed  change  does  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings  or  limiting  conditions  for 
operation  are  determined.  The  safety  analysis 
acceptance  criteria  are  not  im|)acted  bv  this 
change.  The  ])roposed  change  will  not  result 
in  |)lant  operation  in  a  configuration  outside 
the  design  basis. 

Therefore,  it  is  concluded  that  the 
])ro|)osed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safetv. 

The  NRC  stall  has  riiviuwud  llii; 
licoiisoo’s  analysis  ami,  htisod  on  tliis 
review,  it  appears  that  the  three 
standards  of  10  (iP’R  .'}().02((:)  are 
satisfiiid.  Therelore,  the  NRC  staff 
])roj)o.ses  to  determine  that  the 
amendment  reijiiest  involves  no 
significant  hazards  consideration. 

Attornm'  for  liconsoo:  Jay  .Sillierg,  Esq., 
Pill.shnry  VVinthroj)  .Shaw  Pittman  LLP. 
2300  N  .Street  NVV.,  Washington,  DC 
20037. 

NH(^  Branch  (Jhief:  Michael  T. 
Markley. 

Notice  of  l.ssiiance  of  Amendments  to 
Facility  Operating  Licenses  and 
Combined  Licenses 

During  tlie  ])eriod  since  publication  of 
the  la.st  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apjjlication 
complies  with  the  standards  and 
re(]nirements  of  the  Atomic  Energy  Act 
of  10.34,  as  amended  (the  Act],  and  the 
Commission’s  rules  and  regulations. 

The  Commission  has  made  appropriate 
findings  as  reipiired  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  .set  forth  in 
the  license  amendment. 


A  notice  of  consideration  of  issuance 
of  amendment  to  facility  ojierating 
license  or  combined  license,  as 
a])])licahle.  jnoiiosed  no  significant 
hazards  consideration  determination, 
and  o|)portunity  for  a  hearing  in 
connection  with  these  actions,  was 
published  in  the  Federal  Rcjgister  as 
indicatiid. 

Unless  otherwise  indicatcid,  the 
Commission  has  determined  that  these 
amendmcints  .satisfy  the  criteria  for 
categorical  exclusion  in  atx.ordance 
with  10  (iFR  .31.22.  Therefore,  pursuant 
to  10  CFR  .31.22(1)),  no  environmental 
impact  statement  or  environmental 
assessment  need  he  i)rei)arecl  for  the.se 
amenclmc;nts.  If  the  Commission  has 
l)re])areci  an  environmental  as.sessment 
under  the  sj)ec:ial  circumstanc;c!s 
provision  in  10  CFR  .31.22(h)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  inclic:ated. 

For  further  details  with  res])ect  to  the 
action  see  (1)  the  applic:ation.s  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
A,sses.sment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  NRCTs  Public;  Dc)c:ument  Room 
(PDR),  loc:atecl  at  One  White  Flint  North, 
Room  01-F21,  11.3.3,3  Rc)c:kville  Pike 
(fir.st  floor),  Rc)c:kville,  Marvland  208.32. 
Puhlic:ly  available  cloc:ument.s  c:reatecl  or 
rec.eived  at  the  NRC  are  ac:c:e.ssible 
elc!c:trc)nically  through  the  Agenc;ywide 
Doc:uments  Ac:c;es.s  and  Management 
System  (ADAMS)  in  the  NRC  Library  at 
http:/ /w’ww.nrc  .<^ov/rcadin^^-rin/ 
adains.htnil.  If  yon  do  not  have  ac:c:e.s.s 
to  ADAM.S  or  if  there  are  problems  in 
acc:essing  the  cloc:uments  located  in 
ADAMS,  contact  the  ld3R’.s  Reference 
.staff  at  1-800-307-4200,  301-41.3^737 
or  hy  email  to  pdr.rcsoiirco@nrc.gov. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-423,  Millstone  Power 
Station,  Unit  3,  New  London  Countv, 
Connecticut 

D(de  of  amendment  recpiest:  July  31, 
2012,  as  su])])lementecl  hv  letter  dated 
August  28,  2012. 

Description  of  amendment  recpiest: 
The  ])rc)i)osecl  amendment  revi.sed  the 
Millstone  Power  Station.  Unit  3 
Technic:al  .Spec:ific:atic)n  recjuirements 
regarding  steam  generator  tube 
in.spec:tic)ns  and  reporting  as  ckiscrihed 
in  TSTF-,310,  Revision  2,  “Revision  to 
.Steam  Cenerator  Program  In.s])ectic)n 
Frec]uenc:ies  and  Tube  .Sam])le 
.Selection";  however.  Dominion  Nuclear 
Connec;lic:ut,  Inc;,  is  j)rc)j)o.sing  minor 
variations  and  deviations  from  T.STF- 
.310. 

Date  of  issuance:  January  11,  2013. 


8202 


Federal  Register / Vol.  78,  No.  24 /Tuesday,  Ft^bruary  5,  2013 /Notices 


date:  As  oft  ho  date  of 
issuanco,  and  sliall  l)o  iinploinontod 
within  hO  days. 

Anunidmont  No.:  2.'i(i. 

Eonowed  Facilitv  Ojmntting  Liconso 
No.  NPF~4f):  Amondinont  rovisod  tho 
Liconso  and  Technical  S])ociiii:ati()ns. 

Doto  of  initicd  notice  in  Federal 
Register:  S(!})loinl)or  429.  2012  (77  FR 
53927). 

'I'ho  supplemental  letter  contains 
clarifying  information,  did  not  change 
the  scojje  of  the  licen.se  amendment 
reciuest,  did  not  change  the  NK(^  staffs 
initial  proposed  finding  of  no  significant 
hazards  consideration  determination, 
and  did  not  exi)and  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Januarv  11, 

2013.' 

No  .‘iignificani  hozords  considerotion 
comments  received:  No. 

Fxelon  Generation  Company,  LLC,  and 
I^SFG  Nuclear  LLC,  Docket  Nos.  50-277 
and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  8,  York  and 
Dmcaster  Counties,  Pennsylvania 

Date  ofapplication  for  amendments: 
August  29,  2012. 

Brief  descri])tion  of  amendments:  The 
amendments  modified  the  Technical 
S])ecification  (TS)  recjuirements  for 
ino])eral)le  snuhhers  hy  adding  Limiting 
Condition  for  Oj)eration  (LCO)  3.O.H. 

The  amendments  also  made  conforming 
changes  to  TS  LCO  3.0.1  to  reference  TS 
LCO  3.0.8.  The  pro])osed  changes  are 
based  on  the  Nuclear  Regulatory 
("ommission  (NRC)  aj)])roved  Technical 
Sjjecification  Task  Force  (TSTF) 
standard  TS  change  TSTF-372.  Revision 
4.  A  notice  of  availability  for  this  TS 
im])rovement  using  the  consolidated 
line  item  improvement  |)rocess  was 
published  hy  the  NRC  staff  in  the 
Federal  Register  on  Mav  4.  2005  (70  FR 
23252). 

Date  of  issuance:  Januarv  22,  2013. 

Effective  date:  As  of  the  date  of 
issuance,  to  he  imjilemented  within  00 
days. 

Amendments  Nos.:  285  and  288. 

Benewed  Facilitv  Operating  License 
Nos.  DPB-44  and  'DPB-56:  The 
amendments  revised  the  License  and 
TSs. 

Date  of  initied  notice  in  Federal 
Register:  October  2,  2012  (77  FR 
00150). 

'Die  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  Januarv  22. 
20KL 

No  significant  hazards  consideration 
comments  received:  No. 


Dated  at  Rockville.  Maryland,  this  25lh  dav 
of  januarv  2013. 

For  the  Nuclear  Rcigulalorv  (ioininission. 
Michide  (i.  Evans, 

Director,  Division  of  Operating  Beactor 
Ucensing,  Office  of  Nuclear  Beactor 
Begnlation. 

IKK  Ocic.  2(n:i-()2:t,'')2  Kileil  2-4-1:F  atiil 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS) 

Meeting  of  the  Joint  ACRS 
Subcommittees  on  Thermal  Hydraulic 
Phenomena  and  Materials,  Metallurgy 
and  Reactor  Fuels;  Notice  of  Meeting 

The  Joint  ACRS  Subcommittees  on 
Thermal  Hydraulic  Phenomena  and 
Materials,  Metallurgy  and  Reactor  Fuels 
will  hold  a  meeting  on  Fehruarv  20. 
2013.  Room  T-2I31.  11545  Rockville 
Pike.  Rockville,  Maryland. 

The  meeting  will  he  open  to  public 
attendance,  with  the  (ixception  of  a 
portion  that  may  he  clo.sed  to  protect 
information  that  is  ])ropriety  ])ursiiant  to 
5  IJ.S.C.  552(c)(4).  The  agenda  for  the 
subject  meeting  shall  he  as  follows: 

Wednesday,  February  20,  2013 — 8:30 
a.m.  until  5:00  p.ni. 

The  Subcommittees  will  review  and 
discu.ss  the  thermal  conductivitv 
degradation  (TCD)  issue,  how  'I'CD 
impacts  legacy  fuel  mechanical  design 
codes,  and  how  TCD  affects  j)lant  safety 
analysis.  The  Subcommittees  will  hear 
])resentations  by  and  hold  discussions 
with  the  NRC  staff  and  other  interested 
persons  regarding  this  matter. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notifv  the  Designated 
Federal  Official  (DFO),‘Weidong  Wang 
(Telephone  301-41 5-0279  or  Email: 
\Veidong.\Vang@nrc.gov)  five  days  prior 
to  the  meeting,  if  ])ossible,  .so  that 
a])])ropriate  arrangements  can  he  made, 
rhirty-five  hard  copies  of  each 
])resentation  or  handout  should  he 
provided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  coj)y  of  each  pre.sentation 
should  be  emailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  co])y 
cannot  he  provided  within  this 
timeframe,  presenters  should  ])rovide 
the  DFO  with  a  CD  containing  each 
pre.sentation  at  least  thirty  minutes 
l)efore  the  meeting.  Electronic 
recordings  will  he  ijermitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 


])rocedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  18.  2012,  (77  FR  04140-04147). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC 
Web  site  at  http://www.nrc.gov/reading- 
rm/doc-collections/acrs.  1  n  forma  t  i  on 
regarding  topics  to  he  discu.ssed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  and  the  time  allotted  to 
])re.sent  oral  .statements  can  he  obtaineil 
from  the  Web  site  cited  above  or  hv 
i:ontacting  the  identified  DFO. 

Moreover,  in  view  of  the  j)o.s.sihility  that 
the  schedule  for  ACR.S  meetings  mav  be 
adjusted  by  the  (diairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  these  references  if  such 
re.scheduling  woidd  result  in  a  major 
inconvenience. 

If  attending  this  meeting,  plea.se  enter 
through  the  One  White  Flint  North 
building,  11555  Rockville  Pike, 
Rockville.  MD.  After  registering  with 
.security,  jilea.se  contact  Mr.  Theron 
Brown  (Telephone  240-888-9835)  to  he 
escorted  to  the  meeting  room. 

Dated:  januarv  30.  2013. 

Antonio  Dias, 

Technical  Advisor.  Advisory  Committee  on 
Beactor  So feg aards . 

IKK  Dee.  201.3-024«1  Kited  2-4-13;  a:4.'>  :im| 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  (ACRS);  Meeting  of  the 
ACRS  Subcommittee  on  US-APWR; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on  US- 
APWR  will  hold  a  meeting  on  Fehruarv 
21-22,  2013,  Room  T-2B1,  11545 
j^ockville  Pike,  Rockville.  Maryland. 

The  meeting  will  he  ojien  to  jniblic 
attendance  with  the  excejition  of 
portions  that  may  he  clo.sed  to  protect 
information  that  is  projiriety  jnirsuant  to 
5  U..S.C.  552(c)(4).  The  agenda  for  the 
subject  meeting  shall  he  as  follows: 

I’hursday,  F’ehriiary  21,  2013 — 8:30 
a.m.  until  5:00  p.m.;  Friday,  F’ehruary 
22,  2013—8:30  a.m.  until  5:00  p.m. 

The  Suheommittee  will  review 
Chajiter  10,  “Technical  Sjiecifications; 
”Chaj)ter  17,  “Quality  A.ssurance  and 
Reliability  Assurance:”  and  (ihajiter  19, 
“Prohahili.stic  Risk  A.sse.ssment  and 
Severe  Accident  Evaluation,”  of  the 
Safety  Evaluation  Reports  (SERs) 
associated  with  the  US-APWR  design 
certification  and  the  Comanche  Peak 
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Comtjined  License  Aj)pli(;ation  ((’OLA). 
Tlie  subconunitlee  will  also  nivievv  the 
“Loss  ol  Lai-ge  Areas  (LOLA)  ol  the 
Plant  due  to  Fx|)losion.s  or  Fires,”  for 
the  C'omanche  Peak  (Combined  License 
Aj)|)lic.alion  ((X)LA).  The  .Suhcoininittee 
will  hear  pnj.sentations  by  and  hold 
discussions  with  re])re.sentatives  of  the 
NR(’ staff.  Mitsuhislii  Heavy  Industries, 
Linninant  Oeneralion  (X)in])any,  LLO. 
and  other  interested  persons  regarding 
this  matter.  The  Suhcoininittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
a|)propriale,  for  deliberation  by  the  Full 
(Xmunittee. 

Members  of  the  public  desiring  to 
jirovide  oral  statements  and/or  written 
comments  .should  notify  the  Designated 
Federal  Official  (DFO),  Oirija  .Shiikla 
(Telej)hone  301-41  or  Email: 

(iinja.ShnkI(i@nrc.f’()v)  five  days  i)rior  to 
the  meeting,  if  possible,  .so  that 
appropriate  arrangements  can  he  made. 
Thirty-five  hard  copies  of  each 
jire.sentation  or  handout  should  he 
])rovided  to  the  DFO  thirty  minutes 
before  the  meeting.  In  addition,  one 
electronic  copy  of  each  ])re.sentation 
should  he  emailed  to  the  DFO  one  day 
before  the  meeting.  If  an  electronic  copy 
cannot  he  provided  within  this 
timeframe.  j)re.senter.s  should  provide 
the  DFO  with  a  OD  containing  each 
jiresentation  at  least  thirty  minutes 
liefore  the  meeting.  Electronic 
recordings  will  he  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public.  Detailed 
procedures  for  the  conduct  of  and 
jiarticipation  in  AORS  meetings  were 
published  in  the  Federal  Register  on 
October  18.  2012,  (77  FR  84148-84147). 

Detailed  meeting  agendas  and  meeting 
transcripts  are  available  on  the  NRC^ 

Web  site  at  http  j/w’w’w.nrc.^ov/redding- 
vm/doc-colleclions/aci's.  1  n  for  mat  ion 
regarding  topics  to  he  di.scu.ssed, 
changes  to  the  agenda,  whether  the 
meeting  has  been  canceled  or 
re.scheduled,  and  the  time  allotted  to 
pre.sent  oral  statements  can  he  obtained 
from  the  Web  site  cited  above  or  hv 
contacting  the  identified  DFO. 

Moreover,  in  view  of  the  po.ssibility  that 
the  schedule  for  AORS  meetings  may  he 
adjusted  by  the  (’diairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
|)(!r.son.s  j)lanning  to  attend  .should  check 
with  these  references  if  such 
re.scheduling  would  result  in  a  major 
inconvenience. 

If  attending  this  meeting,  jilea.se  enter 
through  the  ()ne  White  Flint  North 
building,  ll.'i.'S.^  Rockville  Pike, 
Rockville,  MD.  After  registering  with 
.security,  plea.se  contact  Mr.  Theron 


Hrown  (Telej)hone  24()-888-‘)83.'j)  to  be 
e.scorted  to  the  meeting  room. 

Dated:  |anuary  2<).  2013. 

Antonio  Dias, 

I'achnicdl  Advisor,  Advisory  Cominiiioo  on 
IhHictor  S(d(‘gn(irds. 

IKK  Doc.  2()i;i-()247fi  Kil(!(l  2-4-i:i;  «:4,S  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 3-0001] 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETINGS:  Nuclear 
Regulatory  Commi.ssion. 

DATE:  Weeks  of  Fehruarv  4,  11,  18,  2.'i, 
March  4,  11, 2013. 

PLACE:  Commissioners’  Conference 
Room,  ll.'i.'i.')  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Public  and  (do.sed. 

Week  of  February  4,  2013 
'I'hursddv,  Vdlmtdi  v  7.  20 Id 

1  :()t)  i).m.  Briefing  on  Steam  Cenerator 
Tube  Degradation  (Public  Meeting) 
(Contact:  Ken  Karwoski,  301-^1. '5- 
27.82) 

This  meeting  will  be  webcast  live  at  the 
well  addre.ss — www.nrc.gov 

Week  of  February  11,  2013 — Tentative 

'rhere  are  no  meetings  .scheduled  for 
the  week  of  February  11, 2013. 

Week  of  k’ebruary  18,  2013 — Tentative 

Wodnaschiy,  Fobrudiy  20,  2012 

1 :00  p.m.  Briefing  on  Uranium 
Recovery  (Public  Meeting)  ((Contact: 
Bill  von  Till,  301-41.8-0.898) 

This  meeting  will  be  webcast  live  at  the 
web  address — \v\v\v. nrc.gov 

I'hursddy,  Fcbrudiy  21,  2012 

9:30  a.m.  Briefing  on  the  Threat 
Environment  As.sessment  (Closed — 
Ex.  1) 

Week  of  February  2.8,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  Fehruarv  2.8,  2013. 

Week  of  March  4,  2013 — Tentative 

There  are  no  meetings  .scheduled  for 
the  week  of  March  4.  201 3. 

Week  of  March  11,  2013 — Tentative 

There  are  no  meetings  .scheduled  for 
the  week  of  March  1 1 , 2013. 
***** 

*The  schedule  for  (Xmimi.ssion 
meetings  is  subject  to  changi'  on  short 
notice.  To  verify  the  .status  of  meetings, 
call  (recording)— 301-41.8-1292. 


Contact  jierson  for  more  information: 
Rochelle  Bavol,  301-41.8-18.81. 
***** 

The  NR(’,  Commission  Meeting 
Schedule  can  he  found  on  the  Internet 
at:  http:/ /www’.nvc .gov/ public-involvc/ 
public-mcidings/schcdulc.hlml. 
***** 

The  NRC.  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  approjiriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  jiuhlic  meetings,  or 
need  this  meeting  notice  or  the 
transcri])t  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
liraille,  large  print),  please  notify 
Kimberly  Meyer.  NRC  Disability 
Program  Manager,  at  3()l-287-()727,  or 
by  email  at  kimbcrlv.incvcr- 
chdmbcrs@nr(:.gov.  Determinations  on 
recpiests  for  reasonable  accommodation 
will  be  made  on  a  ca.se-by-case  basis. 
***** 

This  notice  is  distributed 
electronically  to  sul).sc:riber.s.  If  von  no 
longer  wish  to  receive  it,  or  would  like 
to  he  added  to  the  di.strihution,  jilease 
contact  the  Office  of  the  .Secretary, 
Washington,  DC  20.8.8.8  (301-41.8-1989), 
or  send  an  email  to 
ddrl(mc.\vright@nrc.gov. 

Dated:  |aiuiarv  31, 2013. 

Kdchclie  Bavol, 

Policy  Coordinator.  Office  o  f  the  Secretary. 
IKK  Doc.  2()i:i-()2(>l<l  Kiled  2-1-1:):  4:1.'")  pinl 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68766;  File  No.  SR-CBOE- 
2012-116] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Order  Granting  Approval 
to  a  Proposed  Rule  Change  Relating  to 
Bylaw  and  Other  Changes  Concerning 
the  Board  of  Directors  of  the  Exchange 

laiiuary  30,  2013. 

I.  Introduction 

On  November  30.  2012,  the  Chicago 
Board  Options  Exchange,  Incorjiorated 
(“Exchange”  or  “C.BOE”)  filed  with  the 
Securities  and  Exchange  C.ommission 
(“Commi.ssion”).  pursuant  to  .Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)  '  and  Rule  19l)-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  Bylaws  concerning  the 
nomination  of  Representative  Directors, 
petition  candidates,  and  the  size  of  the 


>  1.")  U..S.(;.  78s(l))(l). 
-17  CKK  24(l.l<)l)-4. 
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Exchange’s  Board  of  Directors 
(“Board”),  and  to  make  conforming 
changes  to  the  CBOE  Certificate  of 
Incorporation.  On  D(;cemher  11),  2012. 
the  proposed  rule  change  was  pnhlislKul 
for  comment  in  tin;  Federal  Register. ' 
'I'he  Commission  recxnved  no  comments 
on  the  ])roposed  rule  change.  This  order 
grants  approval  to  the  proposed  rule 
change. 

II.  Description  of  the  Proposed  Rule 
(Change 

Coinpositionul  Rf^fiiiirciuents 
D(^f(^nnin(id  bv  the  Board 

In  Decemher  of  2011,  (dlOE  amended 
its  Bylaws  and  Certificate  of 
Incor])oration  to,  among  other  things:  (i) 
eliminate  the  requirement  that  its  Board 
of  Directors  he  composed  of  at  least  30% 
Industry  Directors,  and  (ii)  eliminate  the 
re(jnirement  in  Section  3.2  of  the 
Bylaws  that  the  Representative  Directors 
mii.st  he  luilustry  Directors.-*  In 
connection  with  these  changes,  (iBOE 
also  amended  Section  3.1  of  the  Bylaws 
tt)  provide  that:  “(T|he  Board  shall 
determine  from  time  to  time  pursuant  to 
resolution  adopted  hy  the  Board  the 
total  numher  of  directors,  the  nnmher  of 
Non-Indnstry  Directors  and  Industry 
Directors  (if  any),  and  the  nnmher  of 
Representative  Directors  that  are  Non- 
Indn.stry  Directors  and  Industry 
Directors  (if  any).” 

CBCIE  pro))osed  to  amend  the  Bylaws 
to  expressly  provide  that  any  person 
nominated  hv  the  Repre.sentative 
Director  Nominating  Body  “  and  any 
|)etition  candidate  nominated  pursuant 
to  the  Section  3.2  of  the  Bylaws  must 
satisfy  the  compositional  recpiirements 
(letermimul  hy  the  Board  pursuant  to  a 
re.solntion  ado])ted  hy  the  Board  in 
accordance  with  Section  3.1  designating 
the  number  of  Re])resentative  Directors 
that  are  Non-Industry  Directors  and 
Industry  Directors  (if  any).  CBOE  also 
])roposed  to  amend  Sec;tion  3. .'5  of  the 
Bylaws  relating  to  the  filling  of 
vacancies  on  the  Board  to  provide  that 
the  Representative  Director  Nominating 


.S(!c:ui  iliiis  Hxcliangi!  Act  Kohxisi!  No.  (')H42K 
(Uociniilmr  l.'C  2012).  77  I'K  7.'>2:i()  ("Notica!"). 

•*  Socuritics  lixoliaiif’o  Act  Rduaso  .No.s.  ().')(i82 
(Novoiiilx!!'  :i.  201 1),  70  FR  ()<)7H0  (Nov(!nil)(!r  0. 
2011)  (.SR-(;iK)i:-201  1-000)  (iioliciii”  tor 
coniinont):  and  O-aOKO  (U(!(:oinlH!r  l.l.  201 1).  70  l''R 
70252  (l)(!(:(;ml)(!r  21 .  2011)  (a|)|)roving  .SR-CIKIF- 
201 1-000). 

Sac  CDOli  Hylaw  :i.l.  See  also  .Socitrilios 
Fxcliangc!  Act  Rolnaso  No.s.  05082  (Novomixir  :i. 
2011).  70  FR  00780  at  (Novoinixir  0.  2011)  (.SR- 
C1K)1';-201 1-000)  (nolicing  tor  coininont). 

'■'I'lxi  F;x(:lian}>n  notocl  lliat  at  all  liinos  at  loasi 
20'!<>  of  llx!  dirootors  .sorving  on  tlx;  Hoard  would 
Ix!  Ri!])rns(!nlativi!  Dirnclors  nominatnd  by  llx; 
Roprnsonlalivo  DiroeUx'  Nominating  Body  as 
nrovidcxl  in  .Section  3.2  of  Iho  Bylaws  (or  otherwise 
.idected  through  the  petiti(xi  proce.ss).  .See  Notice, 
suimi  note  3.  at  75230. 


Body  may  only  recommend  individuals 
to  fill  a  vacancy  in  a  Representative 
Director  ])osition  who  satisfv  those  same 
compositional  re(|nirements. 

Board  Size  Banga 

Currently,  the  Bylaws  provide  that  the 
Board  shall  consi.st  of  not  less  than  11 
ami  not  more  thiiii  23  directors.  (iBOE 
propo.sed  to  change  the  Board  size  range 
such  that  the  Board  would  consi.st  of  not 
less  than  12  and  not  more  than  l(i 
dirttetors. 

Conforming  Anwndinants  to  Certificate 
of  Incorporation 

Finally,  (iBOE  proposed  to  make 
conforming  changes  to  its  Certificate  of 
Incorporation  and  to  include  in  its 
Certificate  of  Incorporation  that  the 
Board  and/or  Nominating  and 
Covernance  Committee,  as  applicable, 
shall  make  determinations  as  to  whether 
a  director  candidate  .satisfies  apjilicahle 
(jiialifications  for  election  as  a  director 
pursuant  to  and  in  accordance  with 
Section  3.1  of  the  Exchange’s  Bylaws, 
which  is  nearly  identical  to  the  current 
provisions  in  the  Exchange’s  exi.sting 
Bylaws. 

III.  Discussion 

Aft(!r  candid  review,  the  Commission 
finds  that  the  pro])osed  rule  change  is 
consistent  with  the  reijuirmnents  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange. ^  In  particular,  the 
(Commission  finds  that  the  projfosed 
rule  change  is  consistent  with  Section 
()(h)(l)  of  the  Act,"  which  requires  a 
national  securities  exchange  to  he  so 
organized  and  have  the  capacity  to  carry 
out  the  purposes  of  the  Act  and  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members 
with  the  jjrovisions  of  the  Act;  Section 
(i(h)(3)  of  the  Act,"  which  requires  that 
the  rules  of  a  national  .securities 
exchange  assure  the  fair  rejiresentation 
of  its  memhers  in  the  selection  of  its 
directors  and  administration  of  its 
affairs,  and  provide  that  one  or  more 
directors  shall  he  repre.sentative  id' 
issuers  and  investors  and  not  he 
as.soi:iated  with  a  member  of  the 
exchange,  broker,  or  dealer  (the  “fair 
rejiresentation  reipiirement”);  and 
Section  (i(h)(.'5)  of  the  Act,"’  in  that  it  is 
designed,  among  other  things,  to 
prevent  fraudulent  and  manijmlative 
acts  and  practices:  to  promote  just  and 


In  iipproving  this  ))i  cip(is(xl  riil(!  change,  llx; 
Connnission  has  considered  tlx;  propo.sed  ride's 
iin|)a(:l  on  elTiciency.  coinpetitiixi.  and  capital 
lorination.  15  ll..S.(:.  7Hc(l). 

“15  IL.S.C:.  78Hh)(l). 

■'15  II..S.C.  7Hl(h)(3). 

"'15  ll..S.{;.  78l'(h)(5). 


eipiitahle  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  sy.stem;  and,  in 
general,  to  jirotect  investors  and  the 
])nl)lic  interest. 

'I'he  (Commission  believes  that  the 
Exchange’s  propo.sal  to  exjire.ssly 
jirovide  that  any  person  nominated  hv 
the  Repre.sentative  Director  Nominating 
Body  ' '  and  any  petition  candidate 
nominated  pursuant  to  the  Section  3.2 
of  the  Bylaws  must  satisfy  the 
compositional  requirements  determined 
hy  the  Board  pursuant  to  a  re.solntion 
adojited  hy  the  Board  in  accordance 
with  Section  3.1  of  the  Bylaws,  as  well 
as  the  projiosal  to  amend  Section  3..'i  of 
the  Bylaws  to  jirovide  that  the 
Representative  Director  Nominating 
Body  may  only  recommend  individuals 
to  fill  a  vacancy  in  a  Representative 
Director  position  who  satisfy  those  same 
compositional  reipiirements,  are 
consistent  with  Section  6(h)  of  the 
Act,'“  including  Section  6(1))(3)  of  the 
Act."*  The  Exchange’s  jirojiosal  would 
not  imjiact  its  current  process  to  ensure 
fair  repre.sentation  of  its  '1' railing  Permit 
Holders  in  the  .selection  of  its  directors 
and  administration  of  its  affairs  as 
reijuired  by  Section  6(h)(3)  of  the  Act.'-* 
Specifically,  the  jirojiosed  changes  are 
consistent  with  the  changes  to  the 
Bylaws  that  (.’BOE  made  in  Decemher  of 
2011  and  simply  reflect  the  apjilication 
oftho.se  changes.  As  the  (lommi.ssion 
noted  when  it  approved  that  prior 
projKisal,  the  Commi.ssion  had 
jireviously  ajiproved  jiroposals  in  which 
an  exchange’s  board  of  directors  was 
composed  of  all  or  nearly  all  non- 
indu.stry  directors  where  the  jirocess 
was  nevertheless  designed  to  conqily 
with  the  “fair  repre.sentation” 
requirement  in  the  selection  and 
election  of  directors.*'’ 

In  addition,  the  Commi.ssion  believes 
that  the  Exchange’s  projio.sal  to  change 
the  Board  size  range  to  consist  of  not 
le.ss  than  12  and  not  more  than  16 
directors  is  con.si.stent  with  Section  6(h) 
of  the  Act,"*  including  Section  6(b)(3)  of 


' '  St;i!  siipni  null!  (i. 

‘^15  II..S.(;.  781(h). 

15  II..S.C.  781(h)(3).  .Suction  (i(h)(3)  of  tho  Act 
roipiinis  llxil  tho  riilo.s  of  a  national  soenritios 
oxiliango  a.ssnro  tho  fair  roiirosonlaliixi  of  its 
inoinhors  in  tho  soloction  of  its  diroctors  aixl 
administration  of  its  affairs,  aixl  |)rovido  that  ono 
iH'  inoro  diroctors  shall  ho  roprosontativo  of  issnors 
aixl  invostors  and  not  ho  assixaatod  with  a  inoinhor 
of  tho  oxchango.  hrokor.  ix’  doalor. 

'  .S'oo  ill. 

.S’oo  .Soenritios  I'Achango  Act  Roloaso  No.  I)5<I8() 
(l)ocoinhor  15.  2011).  7(i  FR  7‘)252  at  7(1253 
(Uocoinhor  21 . 201 1 )  (approving  .SR-CHOF-201 1- 
0(1(1)  (citing  to  Soenritios  Fxchango  Act  Roloaso  No. 
48040  (l)oconibor  17.  2003).  (>8  FR  741)78  (Uocoinhor 
24.  2003)  (approving  .SR-NY.SF>-200:i-34)). 

15  U.S.C.  78f(h). 
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the  Act.'^  The  Fxchange’s  j)r()j)()sal 
would  not  impact  in  any  manner  its 
current  jiroce.ss  to  ensure  fair 
representation  of  its  'ITading  Permit 
Holders  in  the  selection  of  its  directors 
and  administration  of  its  affairs  as 
nujuired  hy  Section  (i(h)(3)  of  the  Act."* 
Further,  the  projjosed  change  is 
consistent  with  the  current  size  of 
CBOF’s  Board  and  simply  narrows  the 
possible  size  range  from  11  to  23  to  12 
to  18. 

IV.  (Conclusion 

For  the  foregoing  nja.sons,  the 
(Commission  finds  that  the  j)ropo.sed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  aj)j)licahle  to  a  national 
securities  exchange. 

It  is  thfiififoiv  orclfiifid,  pursuant  to 
Section  lt)(i)}(2)  of  the  Act,"'  that  the 
proposed  rule  change  (SR-(d3()E-2012- 
118)  he  and  hereby  is  a))])roved. 

I-'or  the  (Commission,  hv  11h!  llivision  of 
I'nKling  ami  Markets,  irursuant  to  delegated 
aiitlioritv.-" 

Kevin  M.  O'Neill, 

Daputv  S(-(:ivl(ir\'. 

U  K  Due.  2()i:t-(l242:t  llhul 
BILLING  CODE  8011 -01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68761;  File  No  SR- 
NASDAQ-2013-013] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Modify 
Chapter  XV,  Section  2  of  the  Rules 
Governing  the  NASDAQ  Options 
Market,  NASDAQ’s  Facility  for 
Executing  and  Routing  Standardized 
Equity  and  Index  Options 

laniiarv  2?).  2013. 

Pursuant  to  .Section  19(h)(1)  of  the 
.Securities  Exchange  Act  of  1934 
(“Act”).'  and  Rule  19h-4^  thereunder, 
notice  is  hereby  given  that  on  )anuarv 
22,  2013.  The  NA.SDAQ  Stock  Market 
LL(C  (“NASDAQ”  or  “Exchange”)  filed 
with  the  .Securities  and  Exchange 
(Commission  (“.SE(C”  or  "Commission”) 
the  jiroposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  jirepared  by  NASDAQ.  The 
(Commission  is  publishing  this  notice  to 


7Kl(l))(:t). 

•»  id. 

•■’1.';  IL.S.C.  78n(I)){2). 
-‘•17(:FK  2(M).;tO-3(ii)(12). 
•  15  ll..S.(;.  78s(l))(l). 

2  17  CI  R  24ll.l(ll)-l. 


solicit  comments  on  the  proposed  rule 
change  from  interested  jiersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  NA.SDAQ  Stock  Market  LE(C 
proposes  to  modify  (Chajiter  XV,  .Section 
2  of  the  rules  governing  the  NA.SDAQ 
()|)fions  Market. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  CCommi.ssion,  the 
Exchange  included  statements 
concerning  the  jnirpose  of  and  basis  for 
the  j)ro])osed  rule  change.  The  text  of 
the.se  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  jirepared  summaries, 
set  forth  in  sections  A,  B,  and  CC  below, 
of  the  most  significant  asj)et;ts  of  such 
statements. 

A.  Salf-Hcguhitorv  ()ri>(iniz(ition's 
Statamant  of  the  Puiposo  of,  and  tha 
Statutory  Basis  for,  the  Proposed  Bale 
Chanf’e 

1.  Purjio.se 

NA.SDAQ  jn'ojioses  to  modify  CChajiter 
XV,  entitled  “Ojilions  Pricing,”  at 
.Section  2(1)  governing  the  rebates  and 
fees  asse.ssed  for  ojition  orders  entered 
into  NOM,  hy  limiting  the  transactions 
to  which  “(Customer”  fees  and  rebates 
ajijily  and  hy  adding  a  new  “Broker- 
Dealer”  category.  The  Exchange  will 
ajijily  the  new  Broker-Dealer  fees  and 
rebates  rather  than  (Cu.stomer  fees  ami 
rebates  to  transactions  for  the  account  of 
a  broker  or  dealer  that  are  currently 
a.sses.sed  at  (Customer  rates.  Transactions 
that  are  subject  to  the  new  Broker-Dealer 
fee  category  will  no  longer  he 
considered  “(Cu.stomer”  transactions  for 
any  jnirjiose  in  CChajiter  XV,  including 
rebates. 

There  is  currently  NOM  juicing  for 
five  .sejiarate  categories  of  market 
jiarticijiants:  Customer,  Professional, 
Firm,  Non-NOM  Market  Maker  and 
NOM  Market  Maker.  “(Customer” 
jiricing  currently  ajijilies  to  any 
transaction  that  is  identifieii  for  clearing 
in  the  Cu.stomer  range  at  The  Ojitions 
(Clearing  (Corjioration  (“0(C(C”)  which  is 
not  for  the  account  of  a  Professional.  * 


'  .S'f^r  S(;(:urili(!s  I'Jxchan^o  Acl  Roldiiso  No.  (i441l4 
(May  1.1.  2(111).  78  I  R  2(1(114  (May  1(1,  201 1)  (.SR- 
NA.SI)AQ-2(n  1-088)  ("I’rotassional  I'iling").  In  lliis 
tiliii”.  Ilio  I'lxclianai!  addrosscxl  tlin  piTcoiveal 
lavoral)l(!  pricing  of  I’roldssictnals  wlio  wean 
ass(!ss(!d  l(!(!s  and  |jaid  roljalos  liko  a  (ais(onu!r  prior 
to  llu!  filing.  Tin;  Rxcliangn  notial  in  llial  filing  llial 
a  I’rofn.ssional.  unliko  a  rolail  (inslonuM'.  lias  acenss 
to  sophisticated  trading  syslonis  dial  contain 
fnnclionalitv  nol  available  to  retail  (aistoiners. 


NOM  now  jirojioses  to  further  limit  the 
“(Customer”  fee  category  so  that  it  does 
not  ajiJily  to  transactions  identified  for 
clearing  in  the  CCustomer  range  at  0(C(C 
that  are  for  the  account  of  a  broker  or 
dealer.  (Coing  forward,  these 
transactions  for  the  account  of  a  broker 
or  dealer  that  are  currently  charged 
“(Customer”  fees  will  he  charged  under 
the  new  “Broker-Dealer”  fee  category. 

The  new  Broker-Dealer  category 
would  he  an  addition  to  the  existing  fee 
categories.  Broker-Dealer  transactions 
will  he  any  tran.sactions  that  do  not  fall 
within  any  of  the  other  categories.’*  As 
discussed  above,  transactions  currently 
identified  for  clearing  in  the  (Customer 
range  at  ()(CC  for  the  account  of  a  broker 
or  ilealer  will  fall  within  the  new 
Broker-Dealer  category.  The  Exchange 
jirojioses  to  charge  transactions  in  the 
Broker-Dealer  category  the  same  fees 
charged  for  tran.sactions  currently  in  the 
Firm  category,  and  to  jirovide  the  same 
rebates  offered  with  resjiect  to 
transactions  in  the  Firm  category. 

Additionally,  the  Exchange  currently 
jiays  NOM  Particijiants  a  tiered  Rebate 
to  Add  Liejuiditv  in  Penny  Pilot  Ojitions 
based  on  the  volume  of  (Customer  and 
Professional  orders  they  execute  on  the 
Exchange.  Orders  for  hroktus  and 
dealers  that  currently  fall  within  the 
(Customer  juicing  category  and  that  will 
now  fall  within  the  Broker-Dealer 
Jiricing  category  will  no  longer  he 
eligible  for  this  rebate.  However,  Broker- 
Dealer  orders,  just  like  Firm  orders,  will 
count  toward  Total  Volume  for  jiurjio.ses 
of  calculating  the  Tier  .'i  Rebate  to  Add 
Ei(juidity  in  Penny  Pilot  Ojitions. 

.Section  2(2)  is  being  amended  to 
reflect  that,  like  transactions  in  the  Firm 
fee  category.  Broker-Dealer  transactions 
will  be  a.sses.sed  the  Fee  for  Removing 
Li(juidity  during  the  Exchange’s 
Ojiening  (Cross. 

Finally,  the  Exchange  is  eliminating 
.Section  2(3).  (Closing  (Cross,  as 
unnecessary.  The  Exchange  no  longer 
conducts  a  closing  cross  and  the  fees  are 
no  longer  ajijilicalile  to  any  transactions. 

2.  .Statutory  Basis 

NA.SDAQ  believes  that  the  jirojiosed 
rule  changes  are  consistent  with  the 
jirovisions  of  .Section  8  of  the  Act,'*  in 
general,  and  with  .Section  8(h)(4)  of  the 
Act,"  in  jiarticular,  in  that  it  jirovides  for 
the  (Kjuitahle  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
memhers  and  issuers  and  other  jiersons 


'Tlu!  othor  (:al(!”()ri(!s  an!  (aistonior.  I’nifo.ssioiial 
l•■i^ln.  Non-NOM  Markot  Makar  and  NOM  Marknt 
Makar. 

■>15  U..S.(;.  781. 

'■15  II..S.(:.  78l(l))(4). 
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using  any  facility  or  system  which 
NASDAQ  operates  or  controls. 

The  Exchange  believes  that  assessing 
for  Broker-Dealer  transactions  executed 
on  the  Exchange  the  same  pricing 
assess(!(l  today  for  Firm  transactions 
executed  on  the  Exchange  is  reasonahle 
because  other  o|)tions  (jxchanges 
similarly  assess  the  same  transaction 
fees  for  Broker-Dealers  and  Firms. 
NASDAQ  OMX  BX.  Inc.,  (“BX"), 
International  Securities  Exchange,  LL(i 
(“ISE”)  and  NYSE  Area,  Inc.  (“NYSE 
Area”]  akso  charge  Broker-Dealer 
transactions  at  the  same  rates  as  Firm 
transactions. 

The  Exchange  believes  that  the 
proiK)sed  Broker-Dealer  f(!es  are 
nxKsonable,  e(|uitahle  and  not  unfairlv 
discriminatory  because  it  is  the  .same 
pricing  uniformly  cdiarged  by  the 
Exchange  with  respect  to  transactions  in 
the  Professional,  Firm  and  Non-N(lM 
Market  Maker  categories.  Only 
Customer  and  NOM  Market  Maker 
transactions  receive  more  favorable  fees 
due  to  the  special  benefits  they  bring  to 
the  market.  'I’he  Exchange  believes  that 
Customer  order  flow  l)rings  nni(|ue 
benefits  to  the  market  which  benefits  all 
market  partieijjants  through  increa.sed 
licpiidity.  NOM  Market  Makers  have 
obligations  to  the  market  and  regulatorv 
nupiirements^  which  normally  do  not 
a|iply  to  other  market  ])artici])ant.s.  A 
NOM  Market  Maker  has  the  obligation 
to  make  continuous  markets,  engage  in 
a  cour.se  of  dealings  reasonably 
calculated  to  contribute  to  the 
maintenance  of  a  fair  and  orderly 
market,  and  not  make  bids  or  offers  or 
enter  into  transactions  that  are 
inconsi.stent  with  a  cour.se  of  dealings. 
The  jiropo.sed  differentiation  as  between 
Customers  and  NOM  Market  Makers 
and  other  market  j^articipants 
recognizes  the  differing  contributions 
made  to  the  liquidity  and  trading 
environment  on  the  Exchange  by 
Customers  and  NOM  Market  Makers,  as 
well  as  the  differing  mix  of  orders 
entered. 

The  Exchange  believes  that  the 
pro])(jsed  Broker-Dtnder  Rebate  to  Add 
Eiejuidity  in  Penny  Pilot  Options  is 
(!(|uital)le  and  not  unfairly 

^I’ursiiiint  to  Cli<ii)l(!r  VII  (Markot  I’arlicipanls). 
.Sciction  .S  (Olili^alioiis  of  Markol  Makars),  in 
lof^isloring  as  a  niark(!l  inakia’.  an  Options 
Participant  coniinits  liiinsolf  to  various  obligations. 
'I'ransactions  of  a  Markiit  Maker  in  its  niark(!t 
making  cajiacity  must  constitute  a  coiir.s(!  of 
(Uialings  reasonably  calculated  to  contribute  to  tbe 
maintenance  of  a  fair  and  orcba  lv  mark(!t.  and 
Market  Makers  sbould  not  make  bids  or  offers  or 
enter  into  transactions  that  are  inconsistent  with 
such  course  of  dealings.  Purtber,  all  Market  Makisrs 
are  designated  as  specialists  on  NOM  for  all 
purjm.ses  under  tbe  Act  or  rules  Ibereimder.  Son 
Chapter  VII.  Section  .f. 


(li.scriminatory  bticaust;  it  i.s  the  sanu; 
rebate  that  is  currently  ajiplied  to  Firms, 
which  rebate  i.s  lower  than  that 
applicable  to  Customers,  Professionals, 
Non-NOM  Market  Makers  and  NOM 
Miirket  Makers  because  Customers, 
Profe.ssionals,  Non-NOM  Market  Makers 
and  NOM  Market  Makers  j)rovide 
benefits  to  the  market  which  Firms  and 
Broker-Dealers  do  not.  C'.ustomers  and 
Professiouiils  provide  liquidity  which 
benefits  the  market.  Non-NOM  Mtirket 
Makitrs  <md  NOM  Market  Makers  have 
obligations  to  the  market  place  and 
regulatorv  burdens  ])laced  on  them  that 
other  broker-dealers  trading  for  their 
own  account  do  not  current Iv  bear. 

The  Exchange  believes  that  the  lack  of 
a  Broker-Dealer  Rebate  to  Add  Liqniditv 
in  Non-Penny  Pilot  Options  i.s  equitable 
and  not  unfairlv  discriminatory  because 
Professionals,  Firms,  Non-NOM  Market 
Makers  and  NOM  Market  Makers  also 
do  not  receive  any  rebate.  Only 
Customers  will  receive  a  rebate  because 
Customer  order  flow  brings  liquidity  to 
the  market  which  in  turn  benefits  all 
market  ])articipant,s.  The  provision  of 
Customer  flow  i.s  encouraged  hv  the 
rebate  for  this  reason. 

A  Customer  and  Profe.ssional  Rebate 
to  Add  Li(iuidity  in  Penny  Pilot  0])tion.s 
i.s  currently  paid  to  a  Participant  having 
'fotal  Volume  of  13(),()()0  or  more 
contracts  per  day  in  a  month  (“Tier  5 
Total  Volume”).  The  Exchange  believes 
that  it  i.s  rea.sonahle,  etpiitable  and  not 
unfairly  discriminatory  to  count  Broker- 
Dealer  orders  that  previously  fell  within 
th(!  “Customer”  category  toward  Tier  .5 
Total  Volume  hecan.se  Firm  orders  as 
well  as  orders  in  all  other  fee  categories 
uniformly  count  toward  Tier  ,5  “Total 
Volume”. 

Finally,  the  Exchange  believes  it  i.s 
reasonahle,  equitable,  and  not  unfairly 
discriminatory  to  remove  outdated 
references  to  fees  assessed  on  closing 
cross  transactions  because  doing  so  will 
make  the  fee  .schedule  more  iq)  to  date 
and  accurate. 

B.  Self-Be^giihitoiy  Or^anizdtion's 
Statdinent  on  Buidon  on  Competition 

NASDAQ  does  not  believe  that  the 
])roposed  rule  changes  will  result  in  anv 
l)iirden  on  comjietition  that  i.s  not 
necessary  or  a])j)ropriate  in  furtherance 
of  the  nnrjjoses  of  the  Act,  as  amended. 

While  the  Exchange’s  j)ro|)o.sal  would 
result  in  higher  fees  for  Broker-Dixders 
than  Customers,  the  Exchange  does  not 
h(!lieve  the  proposed  fees  would  result 
in  any  intramarket  burden  on 
comjjetition  as  between  market 
jjarticipants.  The  Exchange  believes  that 
the  projjo.sed  Broker-Dealer  pricing  does 
not  misalign  fees  and  rebates  as  between 
market  jjarticipants.  The  Exchange 


proposes  to  assess  certain  fees  and  pay 
certain  rebates  to  Broker-D(;aler.s  which 
pricing  is  consistent  with  fees  and 
rebates  currently  asscissed  on  other 
options  exchanges  today. 

The  Exchange  operates  in  a  highly 
competitive  market,  comprised  of 
eleven  exchanges,  in  which  market 
])artit;i pants  can  easily  and  readily 
direct  order  flow  to  competing  venues  if 
they  deem  fee  levels  at  a  particular 
V(mue  to  he  exciissive  or  rebatexs  to  he 
inadequate.  Accordingly,  the  fees  that 
are  a.ss(;ssed  and  the  rebates  ])aid  by  the 
Exchange  described  in  the  above 
propo.sal  are  influenced  by  the.se  robust 
market  forces  and  thenTore  must  remain 
competitive  with  fees  charged  and 
rebates  paid  by  other  venues  and 
therefore  must  continue  to  he  rea.sonahle 
and  equitably  allocated  to  lho.se 
members  that  opt  to  direct  orders  to  the 
Exchange  rather  than  comj)eting  venues. 

C.  SeIf-Be<^nl(itory  Orgoniy.at ion's 
Stoteinent  on  Comments  on  the 
Proposed  Bide  Change  deceived  From 
Memliers,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Dale  of  Effectiveness  of  the 
Propo.sed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  1t)(l))(3)(A)(ii)  of 
the  Act."  NASDAQ  has  designated  this 
proposal  as  establishing  or  changing  a 
due,  fee,  or  other  cdiarge  im|)o.sed  by  the 
.self-regulatory  organization  on  any 
person,  whether  or  not  the  person  i.s  a 
member  of  the  self-regulatory 
organization,  which  renders  the 
proposetl  ride  change  effective  upon 
filing. 

At  any  time  within  BO  days  of  the 
filing  of  such  projiosed  rule  change,  the 
Commi.ssion  summarily  may 
temporarilv  suspend  such  rule  change  if 
it  ajipears  to  the  Commi.ssion  that  such 
action  i.s  nece.ssary  or  a})])ropriate  in  the 
jmhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  ])roj)o.sed  rule 
change  i.s  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electron  ic  Com  men  ts 

•  U.se  the  (Commission’s  Internet 
comment  form  (http://\v\v\v.sec.gov/ 
rnles/sro.sh tml)-,  or 

”15  II..S.(:.  7«s(l))(;i)(A)(ii). 
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•  Send  an  email  to  rn/e- 
cnnuiients@se(:.gov.  Please  include  File 
Number  SR-NASDAQ-2()13-()13  on  the 
subject  line. 

Papar  (A)iuni(uits 

•  Send  ])aj)er  comments  in  tri])licate 
to  Elizabeth  M.  Murphy.  Secretary, 
.Securities  and  Exchange  Commission. 
100  F  .Street  NE.,  Washington.  DC 
20540-1090. 

All  suhinissions  .should  refer  to  File 
Nnmher  SR-NA.SDAQ-2013-013.  This 
file  nnmher  should  be  included  on  the 
subject  line  if  email  is  used.  To  helj)  the 
Commi.ssion  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Weh  site  (http://\v\v\\\se(:.gov/ 
rules/sro.shtmlj.  Cojjies  of  the 
snhmi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
(iommi.ssion.  and  all  written 
communications  relating  to  the 
])roposed  rule  change  IxOween  the 
Commi.ssion  and  any  ])erson.  other  than 
those  that  may  he  withheld  from  the 
])ublic  in  accordance  with  the 
l)rovisions  of  5  U..S.C.  552,  will  he 
availahh;  for  Weh  site  viewing  and 
l)rinting  in  the  Commission’s  Fnhlic 
Reference  Room.  100  F  .Street  NE.. 
Washington,  DC  20549.  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Coj)ies  of  such 
filing  al.so  will  he  available  for 
insjjection  and  coj)ying  at  NASDAQ’s 
j)rincipal  office.  All  comments  received 
will  he  posted  without  change;  the 
Commi.ssion  does  not  edit  i)ersonal 
identifying  information  from 
snhmi.ssions.  Yon  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  .SR- 
NA.SDAQ-2013-013,  and  should  he 
submitted  on  or  before  Fehruarv  29, 
2013. 

l-'or  tli(!  Coniniission.  l)y  tlu;  Division  of 
’I  nuling  and  Markets.  |)nrsniint  to  dehigalcid 
aniliorily.-' 

Kevin  M.  O’Neill, 

Deputy  Secret  (I  r\ 

II'K  Hoc.  2()i:i-()247()  Filed  2-4-i:i:  H:4r)  anil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68765;  File  No.  SR-CFE- 
2013-002] 

Self-Regulatory  Organizations;  CBOE 
Futures  Exchange,  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Regarding 
Market-Wide  Trading  Halts 

jannary  :i0.  201  il. 

Fursuant  to  .Section  19(h)(7)  of  the 
Securities  Exchange  Act  of  15)34 
(“Act”),'  notice  is  hereby  given  that  on 
jannary  17,  2013  CHCE  Futures 
Exchange,  LL(^  (“CFE”  or  “Exchange”) 
filed  with  the  .Securities  and  Exchange 
Commission  (“.SEC”  or  “Commission”) 
the  ])ro])o.sed  rule  change  de.scribed  in 
Items  1,  11,  and  111  below,  w'hich  Items 
have  been  prepared  by  CFE.  Tin; 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interestcul  persons.  CFE 
also  has  fihul  this  propo.sed  rule  change 
with  the  Commodity  Futures  'I’rading 
Commission  (“CF'l’C”).  CFl-]  bled  a 
written  certification  with  the  CFTC 
under  .Section  5c;(c)  of  the  Commoditv 
Exchange  Act  (“CEA”)-  on  )annarv  17. 
201 3. 

I.  Self-Regulatory  Organization’s 
Description  of  the  Proposed  Rule 
Change 

Ch’E  ])ro])o.ses  to  amend  CFE  Rules 
417A(e)  and  1002(1)  to  coordinate  the 
adoption  and  effectiveness  of  market¬ 
wide  trading  halt  jirovisions  applicable 
to  Individual  .Stock  Based  and 
Exchange-'l'raded  Fund  Based  Volatility 
Index  (“Volatility  Index”)  security 
futures  traded  on  CFE  with  the 
im])lementation  of  corresponding 
market-wide  trading  halt  provisions  by 
the  national  securities  exchanges.-*  The 
text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Weh  site;  at 
http://\v\v\v.cfu.(:bou.coin,  on  the 
Commission’s  Web  site  at  http:// 
u'U'n'..s'ef;.gov.  at  the  jn  incipal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Refenmce  Room. 

II.  Self-Regulalory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  CiFf 
included  statements  concerning  the 


'  15  ll.S.C.  7Hs(l)){7). 

-'7  IL.S.C.  7a-2((:). 

•’rill!  scopi!  ol  Ihis  lilin^  is  liinilail  solely  to  llio 
iipplication  ol  llio  rule  (:liang(!S  lo  sociirilv  luluros 
Irailoil  on  (;FI-;  and  tho  only  socnrilv  lulnriis 
cnrriinllv  Iradiid  on  (ddi  am  liacliid  nndor  Cliaiilor 
Hi  otCFF's  Knioliook  wliicli  is  a|)pli(:al)l(!  lo 
Volatility  Indox  socnrilv  Inliims. 


pnrjio.se  of  and  basis  for  the  projiosed 
rule  change  and  di.scussed  any 
comments  it  received  on  the  jiroposed 
ride  change,  'fhe  text  of  these  statements 
may  he  examined  at  the  places  specified 
in  Item  IV  below.  Cl’E  has  prepantd 
sumimiries,  .set  forth  in  .Sections  A,  B, 
and  C  below,  of  the  most  significant 
asjiects  of  such  statements. 

A.  Sulf-Pugiihitotv  Orgcinizdt ion’s 
Stdtonwni  of  the  Purpose  of,  and 
Stdtutory  Basis  for.  fhe  Propo.sed  Rule 
Change 

1.  Purpose 

The  imrjiose  of  this  jiroposal  is  to 
amend  CFE  Rules  417A(e)  aud  1002(1)  to 
coordinate  the  adoption  and 
effectiveness  of  market-wide  trading 
halt  provisions  ajiplicahle  to  Volatility 
Index  security  futures  traded  on  CFE 
with  the  implementation  of 
corresponding  market-wide  trading  halt 
provisions  by  the  national  securities 
exchanges. 

In  October  2012,  (d^’E  adojited  CFE 
Rule  41 7A  and  timended  CFE  Rule 
1002(i)  to  incor])orate,  effective  on 
February  4.  2013.  market-wide  trading 
halt  jirovisions  that  would  he  consistent 
with  the  market-wide  tniding  halt 
provisions  whit:h  were  anticijiated  to  he 
adopted  by  the  national  .securities 
exchanges  on  February  4.  2013.  '  CFE 
understands  that  the  national  securities 
exchanges  are  now  delaving  the 
implementation  of  their  market-wide 
trading  halt  provisions. 

Because  CFE  Rules  41 7A  and  1002(i) 
were  coordinated  with  the  previouslv 
planned  February  4,  2013  adoption  and 
effective  date  of  the  market-wide  trading 
halt  regime  on  national  securities 
exi:hange.s,  CFE  is  now  amending  those 
rules  by  deleting  references  to  the 
Imhruary  4,  2013  date  and  rejilacing 
them  with  references  to  the  date  on 
which  the  corresponding  market-wide 
trtiding  halt  regime  becomes  effective  on 
national  securities  exchanges.  CFE  will 
issue  a  circular  advising  its  Trading 
Privilege  Holders  of  the  effective  date  of 
the  new  market-wide  trading  halt 
provisions  prior  to  their  effectiveness. 

2.  .Statutory  Btisis 

The  Exchange  believes  that  the 
])ropo.sed  rule  change  is  consistent  with 
.Section  0(1))  of  the  Act,-’’  in  general,  and 
furthers  the  objectives  of  .Section 


'.Sf.'i!  .Slicuntios  l-Jxchiingi!  Ai:t  Kiiloasii  No.  liailH) 
(Oclohor  24.  21112).  77  FR  Ii5747  (DoIoIkm-  :«).  2012) 
(Nolicii  ol  Filing  iniil  lininnciiato  l■:Hll(:livt!nl!s.s  ol'a 
I’ropo.siiil  Roll!  Changii  to  A(lo))l  and  Ainond  Cortain 
Rnlos  that  arii  Applicalilo  lo  .Snenritv  Fninrtis)  (.SR- 

(:Fi-;-2in  2-0111). 

•’■■15  II..S.C.  781(1)). 
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()(1))(5)'*  in  particular  in  that  it  is 
designed  to  fo.ster  cooperation  and 
coordination  with  ])ersons  engaged  in 
facilitating  tran.sactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  })rotect  inve.stors  and  the 
])ul)lic  interest. 

Specifically,  the  proposed  change 
would  promote  uniformity  across 
securities  and  fntunis  markets 
concerning  when  and  how  to  halt 
trading  in  relation  to  ecpiity-hased 
products  as  a  result  of  extraordinary 
market  volatility  which  in  turn 
facilitates  the  })rotection  of  inve.stors 
and  the  public  interest.  Having  trading 
halts  apply  across  markets  that  o])erate 
under  different  regulatory  regimes  will 
benefit  the  jmhlic  interest  because 
similar  produces  will  Im;  subject  to 
consistent  market-wide  trading  halt 
rules. 

B.  Self-Reguhitory  Organization’s 
Siateinoni  on  Bnrdan  on  Competition 

CFE  does  not  believe  that  the 
proj)osed  rule  change  will  impo.se  anv 
l)urden  on  c:ompelition  not  necessary  or 
a])])roi)riate  in  furtherance  of  the 
])urpo.s(!s  of  the  Act.^  'I’he  Exchange 
iMilieves  that  the  j)ro])o.sal  will 
strengthen  com])etition  because 
coordination  of  market-wide  trading 
halts  among  securities  and  futures 
markets  for  ecpiity-based  products 
avoids  the  comjjetitlve  disadvantage 
that  would  exist  if  some  exchanges 
trading  ecpiity-based  products  halted  in 
a  coordinated  fashion  due  to 
extraordinary  market  volatility  and 
others  did  not. 

C.  Self-Begnlatorv  Organization's 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  res])ect  to  the  ])roj)osed 
rule  change. 

III.  Date  of  Efl’ecliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  j)roposed  rule  change  will 
become  o|)erative  on  Eehruarv  4,  2013. 
At  any  time  within  00  days  of  the  date 
of  effectiveness  of  the  proposed  rule 
change,  the  Commission,  after 
consultation  with  the  CFTC.  may 
summarily  abrogate  the  propo.sed  rule 
change  and  re(juire  that  the  pro])osed 
rule  change  he  refiled  in  accordance 


'M.'>  II..S.C.  7Kr(l))(.')). 

^  1.5  ll..S.(:.  78:i  ct  soq. 


with  the  jirovisions  of  Section  10(h)(1) 
of  the  Act.” 

IV.  Solicitation  of  Comments 

Intere.sted  per.sons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Fleet ronic  Comments 

•  Use  the  Commi.ssion's  Internet 
comment  form  [http://\v\v\v. sec.gov/ 
rales/sro.shtmiy,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
Number  vSR-CFE-2()l  3-002  on  the 
subject  line. 

Paper  Comments 

•  Send  pajier  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Wa.shington.  DC 
20.'i40-1090. 

y\ll  submissions  should  refer  to  File 
Number  SR-CFE-201 3-002.  This  file 
numher  should  he  included  on  the 
subject  line  if  email  is  used.  To  hel|)  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
po.st  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
rnles/sro.shtml].  Copies  of  the 
submission,  all  suh.se(|uent 
amendments,  all  written  statements 
with  resj)ect  to  the  projio.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposiid  rule  change;  between  the; 
Commission  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .'i  IJ.S.C.  .'5.'j2,  will  be 
available  for  Web  site  viewing  and 
jjrinting  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  1  ():{)()  a.m. 
and  3:00  ]).m.  Co])ies  of  such  filing  also 
will  be  available  for  inspec;tion  and 
copying  at  the  ])rinci])al  offices  of  the 
Exchange.  All  comments  received  will 
he  po.st ed  without  change;  the 
Commission  does  not  edit  ])er.sonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  i)ul)licly.  All  submissions 
should  refer  to  File  Number  SR-CFE- 
201 3-002,  and  shoidd  he  submitted  on 
or  before  Fehruarv  20,  2013. 


'•1.5  II..S.C:.  7Hs(l))(l). 


For  the  C^onimission,  bv  the  Division  of 
'1  radiiig  and  Markets,  pursuant  to  delegate;;! 
aulliority.” 

Kevin  M.  O’Neill. 

Deputy  Secretary. 

I  IK  Hoc.  2()Kl-02422  Filed  2-4-1  :t;  8:4.5  ain) 
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[Release  No.  34-68771 ;  File  No.  SR-BOX- 
2013-07] 

Self-Regulatory  Organizations;  BOX 
Options  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  List  and 
Trade  Option  Contracts  Overlying  10 
Shares  of  Certain  Securities 

lanuary  30.  2013. 

Pursuant  to  Suction  19(1))(1)  of  tho 
Sucuritius  Exchangu  Act  of  1934 
(“Act”),'  and  Rub;  19h-4  thuruundur,^ 
notice  is  heruhy  given  that  on  januarv 
22,  2013.  BOX  0])tion.s  Exchange  EEC 
(“BOX”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  jiroposed  rule 
change  as  described  in  Items  1  and  11 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Cemnnission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chiinge 
from  interested  |)er.sons. 

1.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  propo.ses  to  li.st  and 
trade  option  contracts  overlying  10 
shares  of  a  .security  (“mini-o])tions 
contracts”).  The  text  of  the  jirojio.sed 
rule  change  is  tivailahle  from  the 
jirincipal  office  of  the  Exchange,  at  the 
Commi.ssion’s  Public  Reference  Room 
and  al.so  on  the  Exchange’s  Internet  Web 
site  at  http://hoxexchange.com. 

IE  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the;  Commission,  the 
.self-regulatory  organization  included 
.statements  conc(;rning  the  purpose  of, 
and  hiisis  for.  the  projiosed  rule  change 
and  di.scussed  any  c:omment.s  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prejiartid  summaries,  set  forth  in 


''17{:FK  2()(l.,i()-3(<i)(12). 
I  1.5  U..S.(:.  78s(l))(l). 

^  17  CFR  24().l<ll)-4. 
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Sections  A,  13,  and  (>  below,  of  the  most 
significant  aspects  of  siicli  statements. 

A.  Sulf-negiildtorv  C)rg(ini'/.(it ion’s 
SlatoniHiit  of  the  Purposo  of.  and 
Slatntorv  Basis  for.  tha  Proposad  Bala 
(ihanga 

1.  Purpo.se 

The  pnrpo.se  of  tlu;  proposed  ride 
change  is  to  add  Interpnitive  Material  to 
Rule  3120  (Position  Limits)  and  Rule 
50.10  (Series  of  Options  Ckintracts  Open 
for  Trading),  and  amend  Rule  3130 
(Exemptions  from  Position  Limits)  and 
Rule  7040  (Meaning  of  Premium  Quotes 
and  Orders)  .so  that  130X  may  list  and 
trade  Mini  Options  overlying  five  (5) 
high-])riced  .securities  for  which  the 
.standard  contract  overlying  the  .same 
.security  exhibits  significant  licjuidity. 


Specifically,  the  Exchange  proposes  to 
list  Mini  Options  on  SPDR  SScP  500 
(“SPY”).  Ai)ple.  Inc.  (“AAPL"),  SPDR 
Ck)ld  Trust  (“OLD”),  Google  Inc. 
(“GOOG”)  and  Amazon.com  Inc. 
(“AMZN").^  The  Exchange  believes  that 
this  pro])o.sal  would  allow  inve.stors  to 
.select  among  ojitions  on  various  high- 
priced  and  actively  traded  .securities, 
each  with  a  unit  of  trading  ten  times 
lower  than  that  of  the  regular-sized 
options  contracts,  or  10  shares. 

For  example,  with  Apple  Inc. 
("AAl^L”)  trading  at  ,^038.17  on  Octohiir 
8.  2012,  (.S03.817  for  100  shares 
underlying  a  .standard  contract),  the  040 
level  call  expiring  on  October  10  was 
trading  at  .S8.30.  The  co.st  of  the 
standard  contract  overlying  100  .shares 
would  he  .$830,  which  is  .substantially 


Share  Deliverable  Upon  Exercise 

Strike  Price  . 

Bid/Ofter . 

Premium  Multiplier . 

Total  Value  of  Deliverable  . 

Total  Value  of  Contract  . 


higher  in  notional  terms  than  the 
average  eipiity  ojition  jirice  of  .$255.02.  ' 
I’roportionately  equivalent  mini-options 
contracts  on  AAPL  would  provide 
inve.stors  with  the  ability  to  manage  and 
hedge  their  portfolio  ri.sk  on  their 
underlying  investment,  at  a  jirice  of 
.$83.00  |)er  contract.  In  addition, 
inve.stors  who  hold  a  iiosition  in  AAPL 
at  less  than  the  round  lot  size  would 
still  he  able  to  avail  themselves  of 
options  to  manage  their  i)ortfolio  risk. 
For  example,  the  holder  of  50  shares  of 
AAPL  could  write  covered  calls  for  five 
mini-options  contracts.  The  table  below 
demonstrates  the  proposed  differences 
between  a  mini-oj)tion.s  contract  and  a 
standard  contract  with  a  strike  jnice  of 
$125  per  share  and  a  hid  or  offer  of 
$3.20  per  share: 


Standard  Mini 


100  shares  ..  10  shares 


125  . 

3.20  . 

S100  .... 
$12, .500 
$320  .... 


125 

3.20 

$10 

$1,250 

$32 


130X  current Iv  lists  and  trades 
stamlardized  ojition  contracts  on  a 
numher  of  eipiities  and  Exchange- 
Traded  Funds  (“ETFs")  each  with  a  unit 
of  trading  of  100  shares.  Except  for  the 
difference  in  the  numher  of  deliverable 
shares,  the  projiosed  Mini  Options 
would  have  the  same  terms  and  contract 
characteristics  as  regular-sized  erpiity 
and  ETF  options,  including  exercise 
style.  All  existing  Exchange  rules 
a]j])licahle  to  o])tions  on  eiiuities  and 
ETh’s  would  aj)j)ly  to  Mini  Options, 
except  with  respect  to  position  and 
exerci.se  limits  and  hedge  exenqjtions  to 
tho.se  jjosition  limits,  which  would  he 
tailored  for  the  smaller  size.  Pursuant  to 
jjropo.sed  Interpretive  Material  to  Rule 
3120  (IM-3120-3).  position  limits 
applicable  to  a  regular-sized  option 
contract  would  also  ap])lv  to  the  Mini 
Options  on  the  .same  underlying 
security,  with  10  Mini  Option  contracts 
counting  as  one  regular-sized  contract. 
Positions  in  both  the  regular-sized 
option  contract  and  Mini  0])tions  on  the 
same  security  will  he  combined  for 
purposes  of  calculating  positions. 


‘T1u!S(!  isslUis  Wiin;  seliiclod  hiiciiu.so  llinv  iin; 
|)ri(:(!(l  ”roiit(!r  Ilian  $100  and  arn  anions  Ihn  inosi 
activniy  Iradnd  i.ssnos.  in  llial  llu;  standard  cnnlract 
nxhiliils  avoraf^c;  daily  volnmn  (";\0V")  ovnr  llu; 
provions  tlirnn  cainndar  months  ol  at  loasl  4.').000 
contracts,  oxclndiii”  I.li.Al’.S  and  Fl.IiX  series.  The 
Kxchange  notes  that  any  exjiansion  olThe  pro}>rani 
would  nxjnire  that  a  snh.se(|nent  jiroposed  rule 
change  he  snhinilted  to  the  Commission. 


Further,  hedge  exemptions  will  ajiply 
pursuant  to  Rule  313()(h),  which  the 
Exchange  jiropo.ses  to  revise  to  provide 
that  10  (as  opjio.sed  to  100)  shares  of  the 
underlying  security  is  the  ajiiiropriate 
hedge  for  Mini  Ojitions  and  to  make 
clear  that  the  hedge  exemptions  apidy  to 
the  jiosition  limits  set  forth  in  lM-3120- 
3.''' 

Also,  of  note.  NYSE  Area.  Inc. 

("NYSE  Area")  lists  and  trades  option 
contracts  overlying  a  numhitr  of  shares 
other  than  100."  Moreover,  the  concejit 
of  li.sting  and  trading  jiarallel  options 
products  of  reduced  values  and  sizes  on 
the  same  underlying  security  is  not 
novel.  For  examjile,  parallel  product 
jiairs  on  a  full-value  and  reduced  value 
basis  are  currently  li.sted  on  the  SfiP  500 
Index  (“SPX"  and  “XSP,”  respectively), 
the  Nasdaij  100  Index  (“NDX”  and 
“MNX.”  respectively)  and  the  Russell 
2000  Index  (“RUT”  and  “RMN,” 
resjiectively). 

'The  Exchange  believes  that  the 
jiroposal  to  list  Mini  0|)tions  will  not 
lead  to  investor  confusion.  T'here  are 
two  imjiortant  distinctions  between 


•*  2012  Ycar-lo-chili!  IhmiiKh  .Si!|)t(!mlH!i'  2H.  A  liigh 
priced  imdoi  lying  .security  may  have  relatively 
exjiensive  opiion.s.  Ixicaiisi!  a  low  percentage  move 
in  the  share  prici!  may  mean  a  large  movianent  in 
the  options  in  terms  ot  ahsolute  dollars.  .See*  hUp:// 
www.thiHH'.c.com/wi'lHipps/iuonlhh-vohiim^- 
wpt>iis?nip()rH',hiss=iHiiiii\'. 

'■Kxchange  Rule  ilHO  (Rxercise  Limits)  refers  to 
exercise  limits  that  correspond  to  aggregate 
positions  as  descrihed  in  Rule  11120  (Position 


Mini  Options  and  regular-sized  options 
that  are  designed  to  ea.se  the  likelihood 
of  any  investor  confusion.  First,  the 
])remium  multiplier  for  the  jiroposed 
Mini  Options  will  he  10,  rather  than 
lOO,  to  rellect  the  smaller  unit  of 
trading.  'I’o  reflect  this  change,  the 
Exchange  projioses  to  add  Rule  7040(c) 
which  notes  that  bids  and  offers  for  an 
option  contract  overlying  10  shares 
would  he  exjires.sed  in  terms  of  dollars 
])er  1/1 0th  jiart  of  the  total  value  of  the 
contract.  Thus,  an  offer  of  “.50"  shall 
represent  an  offer  of  $5.00  on  an  ojition 
contract  having  a  unit  of  trading 
consisting  of  10  shares.  Second,  the 
Exchange  intends  to  designate  Mini 
Ojitions  with  different  trading  .symbols 
than  those  designated  for  the  regular- 
sized  contracts.  For  example,  while  the 
trading  symbol  for  regular  option 
contracts  for  Ajijile,  Inc.  is  AAFL.  the 
Exchange  jirojioses  to  adojit  AAFL7  as 
the  trading  symbol  for  Mini  Ojitions  on 
that  same  security. 

'The  Exchange  jiroposes  to  add 
Interpretive  Material  IM-5050-10  to 
Rule  5050  (Series  of  Ojitions  Contracts 


Limits).  'I'odiiv.  tho  position  limits  ostnlilislmd  in  n 
given  o|)lion  under  Rule  :il2l)  is  :dso  the  exercise 
limit  lor  such  option.  1  hns.  iilthongli  the  projiosed 
rule  chiinge  woidd  not  anumd  the  text  ol  Rule  :il4l) 
(Rxercise  Limits)  itself,  the  proposixl  chiinge  to  add 
IM-:il20-;i  would  have  a  corresponding  ellecl  on 
the  exercise  limits. 

'•.Set;  .Securities  Kxchange  Ai:l  Rele.ise  No.  441)25 
(I'ehruary  28.  21)01)  (id  L'R  i:i>)8li  (March  8.  2001) 
(approving  .SR-l’CX-01-12). 
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Open  for  Trading)  to  reflect  tliat  strike 
prices  for  Mini  0])tions  shall  he  set  at 
the  same  level  as  for  regular  oi)tions.  For 
exainjde,  a  call  .series  strike  ])ric:e  to 
deliver  10  shares  of  stock  at  $12.1  ])er 
share  has  a  total  deliverahle  value  of 
$1.2.10.  and  the  strike  ])rice  will  he  set 
at  121.  Further,  pursuant  to  ])roposed 
new  IM-1010-10,  the  Exchange 
pro])ose.s  to  not  ])ermit  the  listing  of 
additional  .series  of  Mini  Options  if  the 
underlying  is  trading  at  .$90  or  less  to 
limit  the  nnmher  of  strikes  once  the 
underlying  is  no  longer  a  high  priced 
secairity.  The  Exchange  propo.ses  a 
.$90.01  minimum  for  continued 
cjualification  so  that  additional  series  of 
Mini  Ojjtions  that  correspond  to 
standard  strikes  may  he  added  even 
though  the  underlying  has  fallen 
slightly  below  the  initial  (lualification 
standard.  In  addition,  the  underlying 
security  mu.st  he  trading  above  $90  for 
five  consecutive  days  before  the  listing 
of  Mini  Option  contracts  in  a  new 
ex])iration  month.  This  restriction  will 
allow  the  Exchange  to  list  .strikes  in 
Mini  Options  without  di.srnption  when 
a  new  exj)iration  month  is  added  even 
if  the  underlying  has  had  a  minor 
decline  in  ])rice.  'fhe  .same  trading  ruhis 
ajjplicahle  to  exi.sting  (xpiity  and  ETl*’ 
options  would  a])j)lv,  including  Market 
Maker  obligations,  to  Mini  Oj)tions.7 

The  Exchange  notes  that  by  listing  the 
same  strike  price  for  Mini  0))tions  as  for 
regidar  options,  the  Exchange  seeks  to 
keep  intact  the  long-standing 
relationshij)  between  the  underlying 
.security  and  an  option  strike  j)rice  thus 
allowing  inve.stors  to  intuitively  grasj) 
the  option’s  value,  i.o..  oi)tion  is  in  the 
money,  at  the  money  or  out  of  the 
money.  The  Exchange  believes  that  by 
not  changing  anything  hut  the 
multiplier  and  the  option  .symbol,  as 
discussed  above,  retail  investors  will  be 
able  to  grasp  the  distinction  between 
regular  option  contracts  and  Mini 
(Iptions.  The  Exchange  notes  that  The 
Options  Clearing  (k)r])oration  (“the 
OCC”)  Symbology  is  .structured  for 
contracts  that  have  a  deliverable  of  other 
than  100  shares  to  be  designated  with  a 
numeric  added  to  the  standard  trading 
symbol.  Further,  the  Exchange  helicives 
that  the  contract  characteristics  of  Mini 
0])tion.s  ar(!  consistent  with  the  terms  of 
the  Options  Disclosure  Document. 

VVitli  regard  to  the  im])act  of  this 
j)roposal  on  .system  cajjacity.  the 
Exchange  has  analyzed  its  ca])acity  and 
rej)r(!.sent.s  that  it  and  the  Options  Price 
Reporting  Authority  (“OPRA”)  have  the 
necessary  sy.stems  ca])acity  to  handle 
the  potential  additional  traffic 

Sm;  BOX  Riilo.s  8040  (Oliligations  oi'M.arkot 
Makars)  and  SO.SO  (Markc;!  Mal^or  Quotations). 


associattid  with  the  listing  and  trading 
of  Mini  Options.  I’he  Exchange  has 
further  di.scu.s.s(*d  the  |)ro|)o.sed  listing 
and  trading  of  Mini  Oj)tions  with  the 
OCX;,  which  has  represented  tlnit  it  is 
able  to  accommodate  the  proposal.  In 
addition,  the  Exchange  would  file  a 
|)ropo.sed  rule  change  to  adopt 
tran.saclion  fees  s])ecific  to  Mini 
Ojitions.  The  Exchtinge  notes  that  the 
current  Fee  .Schedule  will  not  apply  to 
the  trading  of  mini-options  contracts. 

The  Exchange  will  not  commence 
trading  of  mini-ojition  contracts  until 
specific  foes  for  mini-options  contracts 
trading  have  bcum  filcul  with  the 
(iommis.sion. 

2.  .Statutory  Basis 

The  Exchange  believes  that  the 
j)ropo.sed  rule  change  is  consi.stent  with 
the  ])rovi.sion.s  of  Stulion  (i  of  the  Act,“ 
in  general,  and  with  .Sciction  (i(t))(1)  of 
the  Act,''  in  jiarticular,  in  that  the 
proposal  is  designed  to  j)revc!nt 
frandnlent  and  manijjulative  acts  and 
practic:e.s,  to  promote  just  and  (ujuitable 
princij)l(5s  of  trade,  to  remove 
imjjediments  to  and  jcerfect  the 
mechanism  of  a  fr(!e  and  open  marked 
and  a  national  market  svstem  and,  in 
general,  to  ])rotect  investors  and  the 
public  intcirest. 

The  Exchange  helievccs  that  invcistors 
would  benefit  from  the  introdiulion  and 
availability  of  Mini  ()])tion.s  by  making 
options  on  high  ])riced  secairities  more 
readily  available  as  an  investing  tool  at 
more  affordable  ])ric(;.s,  jiarticnlarly  for 
avcaage  retail  investors,  who  otlucrwi.se 
may  not  be  able  to  particii)ate  in  trading 
options  on  high  j)riced  .securiticis.  'fhe 
Exchange  intemds  to  ado])t  a  different 
trading  symbol  to  distinguish  Mini 
()])tions  from  its  currently  listed  option 
contracts  and  thcaefore,  eliminate 
investor  confusion  with  respect  to 
l)roduct  distinction.  Moreover,  the 
pro})osed  rule  change  is  designed  to 
prottxd  inv(;.stors  and  the  public  interest 
by  ])roviding  invccstors  with  an 
enhanced  tool  to  reduce  risk  in  high 
])riced  .securities.  In  ])arlicnlar.  Mini 
Options  would  provide  rcdail  customers 
who  invest  in  SPY.  AAPE,  GED,  GOOG 
and  AMZN  in  lots  of  Iccss  than  100 
shares  with  a  means  of  j)rot(;cting  their 
investments  that  is  currcaitly  only 
available  to  those  who  have  positions  of 
100  sharcjs  or  more.  Further,  the 
proi)osed  rule  change  is  limited  to  just 
five  high  jjriced  .securiticcs  to  emsure  that 
only  securities  that  have  significant 
options  li(|uidity  and  therefore, 
customer  demand,  are  selectiul  to  have 
Mini  ()|)tions  listed  on  them. 

"ns  U..S.C.  78). 

"  1.')  ll..S.(:.  78t(l))(.')). 


B.  Self-He!t>iiI(itory  Organization’s 
Slatainant  on  Bavdan  on  Compatition 

Idu!  Exchange  does  not  believe  that 
the  jiroposed  rule  change  will  impose 
any  burden  on  compcitition  not 
nec(;.ssarv  or  appropriate;  in  furtherance 
of  the  purposes  of  the  Act.  I’o  the 
contrary,  the  Exchange  believes  that 
offering  these  i)roducts  on  BOX  similar 
to  other  exchanges  will  j)rovide 
inve.stors  with  various  venues  in  which 
to  trade  Mini  Options.  The  Exchange 
notes  that  the  rule  change  is  being 
jji'opo.sed  as  a  com))etitive  response  to 
recently  a])j)roved  NY.SE  Arc:a  and  KSE 
filings  and  believes  this  jjropo.sed  rule 
change  is  necessary  to  permit  fair 
competition  among  the  options 
exchanges. 

O.  Solf-Bagulatory  Organization’s 
Statamont  on  Oommants  on  the 
Proposed  Buie  Change  Beceived  From 
Members,  Participants  or  Others 

'I’he  Exchange  has  neither  solicited 
nor  rec.eived  comments  on  the  jjrojjosed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Ride  (;hange  anil  Timing  for 
(iommission  Action 

Because  the  foregoing  jiroposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  inve.stors  or  the  public 
interest;  (2)  does  not  impo.se  anv 
significant  burden  on  competition:  and 
(3)  by  its  terms  iloes  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  .shorter  time  as  the 
Gommission  may  designate  ifeonsistent 
with  the  protection  of  investors  and  the 
public  interest,  the  ])ropo.sed  rule 
change  has  become  effective  pursuant  to 
.Section  19(h)(3)(A)  of  the  Act  and 
Rule  19l)-4(f)(0)  thereunder." 

A  pro})osed  rule  change  filed  under 
Rule  19l)-4(f)(0)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19l)- 
4(f)(0)(iii)  jjermits  the  Gommission  to 
designate  a  shorter  time  if  such  action 
is  consi.stent  with  the  protection  of 
inve.stors  and  the  public  interest.  The 
Exchange  retjuests  that  the  Gommission 
waive  tbe  30-day  operative  delay  so  that 
it  can  list  and  trade  the  jjropo.sed  mini- 
ojition  contracts  as  soon  as  it  is  able.'^ 

I"  KS  IL.S.C.  78s(l))(:9(A). 

"  17C1'K  24().l!ll)-4(f)(()).  In  iiddition.  Kiile 
4(t)((i)(iii)  i'(H|uiriis  a  sidl'-ntKidalorv  organization  to 
provide  tlio  Connnission  \vit)i  written  notice  ol  it.s 
intent  to  file  tin;  proposed  rule  cliange,  along  with 
a  l>rief  description  and  text  of  tin;  |)roposed  rule 
change,  at  least  five  husiness  davs  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  hv  the  Conunission.  The 
Kxchange  has  fulfilhul  this  reiiuirenuuit. 

'-The  Conunission  notes  that  the  Kxchange’s 
current  Fee  .Schedule  will  not  a|)|)lv  to  the  trading 
of  mini-option  contracts,  and  the  Fxchange  will  not 
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The  Commission  i)olieves  thdt  waiving 
the  ;tt)-(iay  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.' *  The  (Commission  notes 
the  proposal  is  substantively  identical  to 
proposals  that  were  recently  approved 
by  the  (Commission,  and  does  not  rai.sc! 
any  new  regnlatorv  issues. '•*  For  the.se 
rea.sons,  the  (Connni.ssion  designates  the 
propo.sed  rule  change  as  operative  upon 
iiling. 

At  any  time  within  (iO  days  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  summarily  may 
temporarily  suspend  such  ride  change  if 
it  ajipears  to  the  (Commission  that  such 
action  is  nece.ssarv  or  approjiriate  in  the 
jnihlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jnnposes  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projio.sed  ride 
change  is  consi.stent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

El(u:troni(:  (JoiniiK^nts 

•  Use  the  (Commission's  Internet 
comment  form  (hHp://\\’\\  \\’.s(:(:.g()\’/ 
riilas/sro.sl} tinl) :  or 

•  .Send  an  email  to  rii/e- 
comnu^nts^sac.oov.  Flea.se  include  File 
Nnmher  .SR-H()X-2()1  ;t-()7  on  the 
subject  line. 

Paper  (A)ninu;nis 

•  .Send  paper  comments  in  triplicate 
to  Klizaheth  M.  Mnrphv.  .Secretarv, 
.Securities  and  Exchange  (Commission, 
100  F  .Street  NE..  Washington,  IXC 

All  submissions  should  refer  to  File 
Nnmher  .SR-H()X-2()1 3-07.  This  file 
nnmher  should  he  included  on  the 
subject  line  if  email  is  u.sed.  To  help  the 
F.ommi.ssion  jirocess  and  review  vonr 
comments  more  efficiently,  jilease  ii.se 
only  one  method.  The  Commission  will 
post  all  comments  on  the  (Commission’s 
Internet  Web  site  [http://\\’\v\\'.sec.<>ov/ 
rules/sro.shtnil).  Copies  of  the 
snhmi.ssion,  all  snh.se(|nent 
amendments,  all  written  statements 
with  respect  to  the  iirojiosed  ride 


cdininiMici!  tnidin^  ol  inini-optioii  contracts  until 
spccitic  tiH!s  tor  mini-option  contracts  trading  have 
Imhui  lihid  with  tlur  Commission. 

'  ‘  For  purpos(!s  only  ot  waiving  tlm  :i0-dav 
oporativo  dedav.  tlm  Commission  has  also 
considcnHl  th<!  |)ropos(>d  rule's  impact  on 
(dlici(!ncv.  competition,  and  ca|>ital  lormation.  .S'ee 
l.S  U..S.C.  7Hc(l). 

'■*  .See  Sraairities  Hxchange  Act  Release  No.  fi7!)4K 
(.September  2H.  21)12).  77  FK  Ii07:i.'»  (OctoIxirS. 
2012)  (.SR-NY.SFAr<xi-2012-li4  and  .SK-1.SF-2()1 2- 
.SS). 


change  that  are  filed  with  the 
(Commission,  and  till  written 
commiinications  relating  to  the 
])roposed  rule  change  between  the 
(Commission  tind  tiny  person,  other  than 
tho.se  that  may  he  withheld  from  the 
inthlic  in  accordiince  with  the 
provisions  of  l)..S.(C.  .').')2,  will  he 
avitilahle  for  Web  site  viewing  and 
printing  in  the  (Commission's  Public 
Reference  Room,  100  F  .Street  NE.. 
VYashington,  IXC  20.')40,  on  official 
hiisine.ss  days  between  the  hours  of 
10:00  a. 111.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  he  ])osted  without  change; 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  yon  wish  to  make 
available  puhliclv.  All  submissions 
should  refer  to  File  Nnmher  .SR-BOX- 
2013-07  and  should  he  submitted  on  or 
before  Fehruary  20,  2013. 

For  die  (Coniinissioii.  liy  tlie  llivision  of 
Ti'adiiig  and  Markids.  inirsnanl  to  delegated 
aniliorily.'’’ 

Kevin  M.  O’Neill. 

Deput  i’  Secretarv. 

|FR  Due.  2()i:i-0242(i  Filed  2-4-i:t;  K:4.'>  iim| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68770;  File  No.  SR-CBOE- 
2013-011] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  To  Delay  the 
Operative  Date  of  a  Rule  Change  To 
Exchange  Rule  6.3B 

laiuiary  30,  201 3. 

Pursuant  to  .Suction  19(1))(1)  of  tho 
Sucuritius  Exchange  Act  of  1934 
(“Act”) '  and  Rulu  19h-4  thuruundur,- 
noticu  is  horuhy  given  that,  on  january 
28,  2013,  (Chicago  Board  Ojitions 
Exchange.  Incoriiorated  (the  “Exchange” 
or  “(CIXIE”)  filed  with  the  .Securities 
and  Exchange  (Commi.ssion 
(“(Commission”)  the  jiropo.sed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  jirepared 
by  the  liCxchange.  The  (Commi.ssion  is 
])uhli.shing  this  notice  to  solicit 
comments  on  the  jiropo.sed  rule  change 
from  interested  jier.sons. 


17  CFK  2(H).:)()-;i(ii)(12). 
>  1.1  ll..S.(;.  7Ks(h)(l). 

-  17  CFK  240.  lol)^. 


I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

The  Exchange  jirojio.ses  to  delay  the 
ojierative  date  of  a  rule  change  to 
I'Cxchange  Rule  (i.3B.  which  jirovides  for 
methodology  for  determining  when  to 
halt  trailing  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehruary  4.  2013.  until  Ajiril  8, 
2013. 

The  text  of  the  jirojio.sed  rule  change 
is  available  on  the  Exchange’s  Web  site 
(http:/ /www.cboe.com/AhoutCjUOE/ 
CBOELep^alUegulatoryUome.aspx),  at 
the  Exchange’s  Office  of  the  .Secretary, 
and  at  the  Commission  [siej. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  (^Commission,  the 
Exchange  included  statements 
concerning  the  jiurjiose  of  and  basis  for 
the  jirojiosed  rule  change  and  discussed 
any  comments  it  received  on  the 
jirojiosed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
jilaces  sjiecified  in  Item  IV  below.  The 
Exchange  has  jirejiared  summaries,  set 
forth  in  .sections  A,  B,  and  CC  below,  of 
the  most  significant  asjiects  of  such 
.statements. 

A.  Sclf-Iiegalatorv  Organization's 
Statement  of  the  Purpose  of,  and 
Statntorv  Basis  for.  the  Proposed  Bide 
Ohange 

1.  Purjio.se 

The  Exchange  jn’ojioses  to  amend 
Rule  (i.3B,  which  jirovides  the 
methodology  for  determining  when  to 
halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,-*  to 
delay  the  ojierative  date  of  the  jiilot  by 
which  such  Rule  ojierates  from  the 
current  scheduled  date  of  Fehruarv  4, 
2013,  until  Ajiril  8,  2013,  to  coincide 
with  the  initial  date  of  ojierations  of  the 
Regulation  NM.S  Plan  to  Address 
Extraordinary  Market  Volatility  (“LIJLD 
Plan”).-*  As  jirojio.sed,  the  jiilot  jieriod 


'  l-Aclian^o  Rule?  (i.:il!  doo.s  nol  (airunillv  conlaiii 
any  rnlbnau-.n  to  tin;  s|)(H:ii'i(;  lovds  ol  iloc.lino  in  tlio 
DJIA  llial  would  Irifigiir  a  inail;i:l-wid(!  trading  liall. 
Instoad.  tlio  ndo  wa.s  ainondiul  in  l()!)7  to  provido 
dial  a  marl;(!l-wid(!  hall  will  ho  Iriggorod  on  Iho 
I'Achango  whonovor  a  inarliot-wido  hall  i.s  in  oHocI 
on  Iho  Now  York  .Slock  l-ixchango  1.1  .C  ("NYSl-;"). 

See  .Soenrilios  l-ixchango  Act  Roloaso  No.  :i(i221 
(lannarv  :n.  1<l<)7).  (i2  FR  .'>871  (Fohrnarv  7. 
l!l!l7)(SR-(:iK)l-:-<)li-7K). 

'llio  lixchango  adoptod  Iho  proposod  chango.s  to 
Iho  inarkot-wido  circuit  hroakor.s  on  a  pilot  hasi.s  lor 
a  period  that  corrospond.s  to  tho  pilot  period  lor  Iho 
l.lll.D  Flan  .so  that  Iho  impact  ol  tho  two  proposals 
can  ho  reviewed  logothor.  .S'oo  .Socairilios  Fxchango 
Act  Roloaso  No.  (i7t)!)l)  (May  .'11.  2012).  77  FR  iLLliil 

Coiitiniiod 
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will  begin  and  end  at  the  same  time  Isic] 
the  jjilot  period  for  the  LULD  Plan.  The 
current  Ride  ().3l5  would  remain  in 
effect  until  April  8,  2013.  If  the  pilot  is 
not  either  extended  or  approved 
permanently  at  the  end  of  the  jiilot 
jMiriod.  the  current  version  of  Rule  (>.30 
would  he  in  effect. 

Current  Rule  0.3H 

In  its  current  form,'’  the  rule  i)rovides 
for  Level  1, 2,  and  3  declines  and 
s])ecified  trading  halts  following  such 
declines.  The  values  of  Levels  1 , 2  and 
3  Isici  are  calculated  at  the  heginning  of 
each  calendar  (piarter.  using  10%,  20% 
and  30%,  resjiectively,  of  the  average 
closing  value  of  the  DJIA  for  the  month 
prior  to  the  heginning  of  the  (piarter. 

Each  percentage  calculation  is  nnmded 
to  the  nearest  fifty  points  to  create  the 
Levels’  trigger  jjoints.  The  NYSE 
disseminates  the  new  trigger  levels 
(piarterly  to  the  media  and  via  an 
Information  Memo  and  |sic|  is  available 
on  NYSE’s  VVeh  site.“  The  values  then 
remain  in  effect  until  the  next  (juarterly 
calculation,  notwithstanding  whetluir 
the  DJIA  has  moved  and  a  Level  1. 2,  or 
3  decline  is  no  longer  lupial  to  an  actual 
10%,  20%,  or  30%  decline  in  the  most 
recent  closing  value  of  the  DJIA. 

Once  a  circuit  breaker  is  in  effect, 
trading  in  all  stocks  halt  for  the  time 
])eriods  specified  below: 

Level  1  Halt 

anytime  hidore  2:00  p.m. — one  hour; 

at  or  after  2:00  ]).m.  hut  before  2:30 
p.m. — 30  minuttis; 

at  or  after  2:30  p.m. — trading  shall 
continue,  unless  there  is  a  Level  2  Halt. 

L(;vel  2  Halt 

anytime  before  1:00  p.m. — two  hours; 

at  or  after  1;00  p.m.  hut  before  2:00 
]).m. — one  hour; 

at  or  after  2;00  p.m. — trading  shall 
halt  and  not  resume  for  the  rest  of  the 
day. 

Oiini!  ().  2012)  (.SR-(;ii01i-2()l  1-0H7).  Tlu!  Rxcliaii"!! 
iinlicipatos  that  tlio  initial  date  ot  l.lll.l)  I’lan 
npnratinns  will  ho  tliansoil  to  .April  H.  2013.  I’Ik; 
proposal  would  dolay  tho  oporativo  dato  of  tho 
inarki!i-widt!  ciriadt  hroakiirs  pilot  to  .April  H.  2()i:i 
in  ordor  for  tho  iniplonnaitation  dato  for  tho  inarkot- 
wido  circuit  hrisikors  pilot  would  rcMnain  tho  sanio 
dato  as  for  tho  I.UI.Il  I'lan. 

•'•'I  ho  rulo  was  last  ainondod  in  whon 

dciclinos  hasod  on  s])(!cifiod  point  drops  in  tho  l))IA 
worn  r(!plac(!d  with  tlu;  cumuit  nu^thodolof^y  of 
usin}>  a  |)(!rconta}>o  doclino  that  is  ritcalculatial 
(|uartorly.  .See  .Socairitios  l';xchan}>o  Act  Koloaso  No. 
:t<m4()  (April  <1,  lOtlK).  (>;i  FK  18477  (April  1.1.  i!HI8) 
(.SK-NY.SF-!)8-()(i.  SK-Ainox-!I8-O<l.  .SK-l5.Si:-<18- 
Oti.  .SK-(;HX-98-()8.  .SR-NA.S1)-<)8-27.  and  .SR- 
l’hl,x-08-].'-.). 

*ASo(.>  NY.SF  Regulation  Information  Moinos 
11-10  Ouno  ;i(l.  201 1)  and  11-10  (March  ;il.  2011). 


l.evel  3  Halt 

at  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  day. 

Hnle.ss  stocks  are  halted  for  the 
remainder  of  the  trading  day.  price 
indications  are  disseminated  during  a 
trading  halt  for  stocks  that  comprise  the 
DjlA. 

Amended  Rule  ().3I5 

riie  Exchange  amended  Rule  (i.3H  to 
revi.se  the  current  methodology  for 
determining  when  to  halt  tratling  in  all 
stocks  due  to  extraordinary  market 
volatility  ("market-wide  circuit 
breakers’’).  ^  The  Exchange,  other 
e(|uities,  options,  and  futures  markets, 
and  FINRA  amended  the  market-wide 
circuit  breakers  to  take  into 
consideration  the  recommendations  of 
the  Joint  C.FTC-SEC  Advisory 
Committee  on  Emerging  Regulatorv 
Issues,  and  to  provide  for  more 
meaningful  measures  in  today’s  markets 
of  when  to  halt  trading  in  all  stocks. 
Accordingly,  the  Exchange  amended 
Rule  (i.3U  as  follows;  (i)  replaced  the 
DJIA  with  the  S&R  .'iOO;  (ii)  replaced  the 
(|uarterly  calendar  recalculation  of  Rule 
(j.3B  triggers  with  daily  recalculations; 
(iii)  replaced  the  10%,  20%.  and  30% 
market  decline  jiercentages  with  7%, 
13%,  and  20%  market  decline 
percentages;  (iv)  modified  the  length  of 
the  trading  halts  a.ssociated  with  each 
market  decline  level;  and  (v)  modified 
the  times  when  a  trading  halt  mav  he 
triggered.  The  Exchange  heliev(!s  that 
these  amendments  update  the  rule  to 
reflect  today’s  high-specul,  highlv 
electronic  trading  market  while  still 
meeting  the  original  jmrpo.se  of  Rule 
0.313;  to  ensure  that  market  participants 
have  an  ojijiortunity  to  become  aware  of 
and  respond  to  significant  price 
movements. 

The  Exchange  adopted  the  jiropo.sed 
changes  to  the  market-wide  circuit 
breakers  on  a  pilot  basis  for  a  period 
that  corres]K)nds  to  the  jiilot  period  for 
the  LIJLD  Rian  so  that  the  impact  of  the 
two  jirojiosals  can  be  reviewed 
together.”  In  addition,  in  order  for  the 
markets  and  the  single  |)lan  processors 
responsible  for  the  consolidation  of 
information  pursuant  to  Rule  (303(1))  of 
Regulation  NMS  under  the  Securities 
Exchange  Act  of  1934  to  make  the 
neces.sary  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  breakers  and  the 
proposed  LULD  Plan,  the  Exchange 
e.stablished  that  the  implementation 
date  for  the  j)ro])osed  rule  changes 

^  Son  .S(!f:urilii!.s  Rxcliango  Act  Rclnaso  No.  (>7000 
(Mav  ;n.  2012).  77  FR  (limo  0.  2012)  (.SR- 

(;ii(')i;-2oi  1-087). 

"  Son  id. 


.should  be  the  same  date  that  the  LULD 
Plan  is  implemented.  The  Exchange 
antici])ates  that  the  initial  date  of  LULD 
Plan  operations  will  he  changed  to  April 
8.  2013.  For  the  same  reasons  as  stated 
above,  the  Exchange  projioses  to  delay 
the  ojierative  date  of  the  market-wide 
circuit  breakers  jiilot  to  April  8,  2013  in 
order  for  the  implementation  date  for 
the  market-wide  circuit  breakers  pilot 
would  remain  the  .same  date  as  for  the 
LULD  Plan. 

2.  Statutory  Basis 

The  Exchange  believes  the  jiroposed 
rule  change  is  consistent  with  the 
Securities  Exchange  7\ct  of  1934  (the 
"Act”)  and  the  rules  and  regulations 
thereunder  ajijilicahle  to  the  Exchange 
and,  in  particular,  the  retjiiirements  of 
Section  (3(h)  of  the  Act.”  Specifically, 
the  Exchange  believes  the  jirojio.sed  rule 
change  is  consi.stent  with  the  Section 
(i(b)(.'5)  re(]uirements  that  the  rules  of 
an  exchange  he  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
jiractices,  to  promote  just  and  e(|uitahle 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  jiersons  engaged 
in  regulating,  clearing,  settling, 
jiroce.ssing  information  with  res|)ect  to, 
and  facilitation  |sic|  transactions  in 
.securities,  to  remove  impediments  to 
and  perfect  the  mechani.sm  of  a  free  and 
ojien  market  and  a  national  market 
.system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Exchange  believes  the 
Jiropo.sed  rule  change  is  consistent  with 
the  Section  (3(h)(.'))  ' '  reijuirement  that 
the  rules  of  an  exchange  not  be  designed 
to  jiermit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  jiarticular,  this  rule  jiroposal 
supjiorts  the  objectives  of  jjerfecting  the 
mechani.sm  of  a  free  and  ojien  market 
and  the  national  market  system  hecau.se 
it  jiromotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinary  market  volatility. 
Additionally,  delaying  the  ojierative 
date  of  the  market-wide  circuit  breakers 
Jiilot  until  the  initial  date  of  ojierations 
of  the  LULD  Plan  would  allow  the  jiilot 
to  begin  and  end  at  the  .same  time  of  the 
iAJLD  Plan  so  that  the  Exchange  and  the 
Commi.ssion  could  further  as.sess  the 
imjiact  of  the  two  jiilots  on  the 
marketjilace  or  whether  other  initiatives 
.should  he  adojited  in  lieu  of  the  jiilots, 
which  contributes  to  the  jirotection  of 
inve.stors  and  the  jiuhlic  intere.st. 

"  KS  IL.S.C.  781(1)). 

"’n-.  u..s.(;.  78f(i))(.')). 

' '  Id. 
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li.  SHlf-li(;i>ulat()ry  Oi-gani/Ail ion’s 
Stateiuant  on  Burden  on  Cotnpeiilion 

(3K)F  does  not  believe  that  tlie 
proposed  rule  change  will  impose  any 
Inirden  on  comj)etition  that  is  not 
nece.ssarv  or  aj)proj)riate  in  Inrtherance 
of  the  j)nrpos(!s  of  the  Act.  The 
jaopo.sed  changes  are  being  made  to 
delay  the  operation  of  the  market-wide 
circuit  breakers  |)ilol  until  Ajn  il  8.  2013 
to  allow  the  pilot  pcn  iod  to  begin  and 
end  at  the  same  time  as  the  LIJLD  Plan, 
which  contributes  to  the  ])rotec:tion  of 
investors  and  the  ])nhlic  interest.  Other 
competing  (Kjiiity  exchanges  are  subject 
to  the  same  methodology  for 
diitermining  when  to  halt  trading  in  all 
.slocks  due  to  extraordinary  market 
volatility  and  the  same  requirements 
s|)ecified  in  the  LIJLD  Plan.  Tims,  the 
propo.sed  changes  will  not  impose  any 
burden  on  competition  while  providing 
that  the  market-wide  circuit  breakers 
pilot  period  corresponds  to  the  pilot 
pmiod  for  the  LIJLD  Plan  so  that  the 
imjiact  of  the  two  proposals  can  he 
reviewed  together. 

C  Self-Begnlotory  Ory,oni7.oi ion's 
Statement  on  (ionnnents  on  the 
Proposed  Bale  Cbany^e  deceived  From 
Meml}ers,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  ])ro]K)sed 
role  ( hange. 

111.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Jhange  and  Timing  for 
(lomniission  Action 

Because;  the  foregoing  proj)os(;d  rule 
change  does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest,  does  not  impo.se  any  significant 
burden  on  comj)etition.  and,  hv  its 
terms,  tloes  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
fJommission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(h)(3)(A)  of  the  Act  and  Rule  19l)- 
4(0(0)  thereunder.'-* 

The  Exchange  has  requested  that  the 
Commi.ssion  waive  the  3()-dav  operative 
delay.  The  Commission  believes  that 
waiving  the  3()-day  oj)erative  delay  is 
consistent  with  the  protection  of 
investors  and  the  pnhlic  int(;r(;st.  Doing 
so  will  delay  the  oj)erative  date  of  the 
market-wide  circuit  breakers  pilot  until 

15  IL.S.C;.  7Ks(li)(a)(A). 

' '  17  (!1'K  24().l!ll»— l(i)((i).  In  iidditiiiii.  Ridi;  Ifll)- 
4(t)((>)(iii)  n!(|iiir)!.s  IIk;  l-Achaii^d  to  {"ivo  tin; 
ConiiniKsioii  wrillon  nolit;(!  ol  llio  l-Acliaiiso's  inlonl 
to  fil(!  till!  proposed  rule  change,  alone  with  a  hrioi 
description  and  tiixt  ol  the  proposed  rule  changi!. 
at  least  tivi!  Inisiness  days  prior  to  the  date  ol  tiling 
ol  the  propos(!d  rule  change,  or  such  short(!r  time 
as  desij^nat(!d  hy  the  ('.ommission.  'I'he  ('.oinmission 
has  waived  this  riKpiiriiinent. 


the  initial  date  of  ojierations  of  the 
LIJLD  Plan,  thereby  allowing  the  pilot  to 
mil  siimilttmeonsly  with  the  LIJLID  Plan, 
jiroviding  an  ojiportnnity  to  properly 
ii.ssess  the  imptict  of  the  two  pilots  on 
the  marketplace  and  evaluate  the  jiilots’ 
effectiveness.  Therefore,  the 
Commission  designates  the  jiropo.sal 
ojierative  upon  filing.'^ 

At  any  time  within  (it)  days  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  snmmarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commi.ssion  that  such 
action  is  neces.sarv  or  apiirojiriate  in  the 
pnhlic  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  ]nirpo.ses  of  the  Act.  If  the 
Commission  takes  such  action,  the 
(Commission  shall  institute  proceedings 
under  Section  19(h)(2)(B)  '  •'>  of  the  Act  to 
determine  whether  the  proposed  rule 
change  should  he  a])])roved  or 
disajiproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
snhmit  written  data,  views,  and 
argnments  concerning  the  foregoing, 
including  whether  the  projiosi;!!  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  (Jomments 

•  Use  the  (Commission’s  Internet 
comment  form  [httj)://\v\v\v. sec.gov/ 
rnles/sro.shtmiy,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
Number  SR-(CB()E-201 3-011  on  the 
subject  line. 

Paper  Oomments 

•  Send  pajier  comments  in  triplicate 
to  Elizalieth  M.  Miiqihy.  Secretary, 
Securities  and  Exchange  (Commission, 
100  F  Street  NE.,  Washington,  D(C 
20.'549-1090. 

All  snhmi.ssions  should  refer  to  File 
Number  SR-(CB()E-2013-01 1.  This  file 
nnmher  should  he  included  on  the 
subject  line  if  email  is  icsed.  To  helj)  the 
(Commission  proce.ss  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  (http://\v\viv.sec.gov/ 
rnles/sro.shtml).  Coj)ies  of  the 
submission,  all  snhs(!(inent 
amendments,  all  written  statements 
with  respect  to  the  ])ro])o.sed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 

'•*  l-’or  pui  posus  oiilv  III  waivin''  tiui  :{()-(lav 
opiiralivi!  (Inlay,  thn  Oiiiiunissiou  has  consiilcnid  Ihii 
proposod  ndo's  iiniiacl  on  iillicioncy,  conipntition. 
and  capital  lonnation.  Sih>  15  ll-.S.O,  7a(:(r). 

'■'■>15  7«s(l))(2)(li). 


communications  relating  to  the 
propo.sed  rule  change  between  the 
(Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  tin; 
jinhlic  in  accordance  with  the 
provisions  of  ."i  IJ.S.(C.  ,').')2.  will  he 
avciilahle  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Pnhlic 
Reference  Room,  100  F  Stniet  NE., 
Wiishington,  D(C  20.'549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  (Copies  of  the 
filing  also  will  he  iivailahle  for 
inspection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  c:omment,s 
receivttd  will  he  posted  without  change: 
the  (Commi.ssion  does  not  edit  jiersonal 
identifying  information  from 
submissions.  Yon  should  snhmit  only 
information  that  yon  wish  to  make 
available  publicly.  All  submissions 
.should  refer  to  File  Nnmher  SR-CCBOE- 
2013-011  and  should  he  submitted  on 
or  before  Fehrnarv  20,  2013. 

Por  Ihi!  (Commission.  l)y  lln;  Division  of 
Trading  and  Markiits,  i)ursnanl  to  delegated 
aulhority."' 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

Il-K  Ooc.  2()i:i-l)24»5  Filed  2-4-i:n  «:45  :im| 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68769;  File  No.  SR-C2- 
2013-006] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  To  Delay  the  Operative  Date  of 
a  Rule  Change  to  Exchange  Rule 
6.32.03 

lannarv  30. 2013. 

Pursuant  to  Section  19(h)(1)  of  the 
S(;c:nritio.s  Exchange  Act  of  1934 
(“Af:t”)  '  and  Rule  lt)h-4  thereunder,^ 
notice  is  hereby  given  that,  on  jannarv 
28,  2013,  (C2  Options  Exchange, 
Incorporated  (the  “I'Cxchange”  or  “CC2”) 
filed  with  the  Securities  and  Exchange 
(Commission  (“(Commi.ssion")  the 
pro])osed  rule  change  as  de.scrihed  in 
Items  1  and  II  below,  which  Items  have 
been  pre])ared  hy  the  Exchange.  'I’he 
(Commi.ssion  is  jrnhlishing  this  notice  to 
.solicit  comments  on  the  propo.sed  rule 
change  from  interested  persons. 

"•17(:FR2()().:«)-:{(a)(12). 

'  15  78s(l))(l). 

17  CFR  24().l!)t)-4. 
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I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (liange 

The  Excliange  ])r()]K)ses  to  delay  the 
operative  date  of  a  rule  change  to 
lixchange  Rule  8.32.03,  which  provides 
for  methodology  for  determining  when 
to  halt  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  from  the 
date  of  Fehrnarv  4,  2013,  until  April  8, 
2013. 

The  text  of  the  propo.sed  rule  change 
is  available  on  the  Exchange’s  Weh  site 
(hlt})://\\’\\'\\’.(:2fixch(inge.(:oni/L(^g(iI/),  at 
the  Exchange’s  Office  of  the  Secndary, 
and  at  the  Commission  lsic|. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(ihange 

In  its  filing  with  the  Commission,  the 
Exchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  pro])osed  rule  change  and  discussed 
any  comments  it  receivcul  on  the 
proposed  ruh;  change.  The  text  of  these 
statements  may  he  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  .sections  A,  B,  and  C  below,  of 
the  most  significant  as))ects  of  such 
.statements. 

A.  Sf^ll-R(iguI(itorv  ()r<i(iniy.at ion’s 
Stdioniont  of  tin;  Purpose  of,  and 
Slainiory  Basis  for,  fin;  Id'oposecI  Bale 
Change 

1.  Pui'ijose 

The  Exchange  proposes  to  amend 
Rule  8.32.03.  which  jjrovides  the 
methodology  for  determining  when  to 
hall  trading  in  all  stocks  due  to 
extraordinary  market  volatility,  *  to 
delay  the  operative  date  of  the  pilot  hv 
which  such  Ride  ojierates  from  the 
current  scdiedided  date  of  Fehrnarv  4, 
2013,  until  April  8,  2013,  to  coincide 
with  the  initial  date  of  operations  of  the 
Regulation  NMS  Plan  to  Address 
Extraordinary  Market  Volatility  (“LULD 
Plan”).’*  As  proposed,  the  pilot  jieriod 


•*  I'Acliiinjji!  Kiil(!  ().U2.():i  not  cuminllv 
contain  any  rciorniKK!  to  tho  sitncillc  levels  of 
(Uscline  in  IIk;  OIIA  that  would  tri”{>er  a  market- 
wide  tra(lin{>  halt.  Instead,  the  nde  |)rovi(l(!s  that  a 
maiket-wi(l(!  halt  will  he  triggeriul  on  the  hxchanf’e 
whenever  a  mark(!t-wide  halt  is  in  (diect  on  the  New 
York  .Stock  lixch.inse  ("NY.SI"'). 

■erhe  l';xchanf>e  adopted  the  proposial  chan<>es  to 
the  market-wide  circuit  hreakerson  a  pilot  basis  lor 
a  pmiod  that  c:orri!.sponds  to  the  |)ilot  pmiod  for  the 
l.lll.U  I'lan  .so  that  the  im|>act  of  tiu!  two  proposals 
can  hi!  reviewed  to<>ether.  .S’ee  .Securities  Kxchanm! 
Act  Keliuise  No.  I>7l)ai)  (Mav  :tl .  2t)12).  77  I  K  23.531 
Ounet).  21112)  (.SK-(:2-2iri  1-024).  The  Kxchange 
anticipates  that  the  initial  date  of  l.Ul.D  Klan 
o|)erations  will  he  changed  to  April  K.  2013.  The 
proposal  would  delay  the  operative  date  of  the 
market-wide  cirtant  hreakers  pilot  to  April  H.  2013 


will  begin  and  end  at  tho  .same  time  |.sic| 
tho  pilot  period  for  the  LULD  Plan.  The 
current  Rule  8.32.03  would  remain  in 
effect  until  April  8,  2013.  If  the  jiilot  is 
not  either  extended  or  approved 
permanently  at  the  end  of  the  pilot 
period,  the  current  version  of  Rule 
8.32.03  would  he  in  effect. 

Uiirrent  Rule  8.32.03 

In  its  current  form,^’  the  rule  provides 
for  Level  1, 2,  and  3  declines  and 
sjiecifieil  trading  halts  following  such 
deidines.  The  values  of  Levels  1,  2  and 
3  Isicl  are  calculated  at  the  beginning  of 
each  iialendar  quarter,  using  10%,  20% 
and  30%,  resjiectively,  of  the  average 
closing  value  of  the  DJIA  for  the  month 
])rior  to  the  beginning  of  the  ijuarter. 
Each  percentage  calculation  is  rounded 
to  the  neare.st  fifty  points  to  create  the 
Levels’  trigger  points.  The  NYSE 
disseminates  the  new  trigger  levels 
(piarterly  to  the  media  and  via  an 
Information  Memo  and  is  available  on 
NYSE’s  Web  site.'*  The  values  then 
remain  in  effect  until  the  next  (piarterlv 
f:alculation,  notwith.standing  whether 
the  DJIA  has  moved  and  a  Level  1, 2,  or 
3  decline  is  no  longer  eijnal  to  an  actual 
10%,  20%,  or  30%  decline  in  the  most 
recent  closing  value  of  the  DJIA. 

Once  a  circuit  breaker  is  in  effect, 
trading  in  all  .stocks  halt  for  the  time 
jieriods  specified  below: 

Level  1  Malt 

anytime  before  2:00  ]).m. — one  hour; 

at  Of  after  2:00  p.m.  but  before  2:30 
|).m. — 30  minutes; 

at  or  after  2:30  p.m. — trading  shall 
continue,  unle.ss  there  is  a  Level  2  Hall. 

Level  2  Halt 

anytime  before  1:00  ji.m. — two  hours: 

at  or  after  1:00  ]).m.  but  before  2:00 
}).m. — one  hour; 

at  or  after  2:00  p.m. — trading  shall 
halt  and  not  resume  for  the  rest  of  the 
day. 

Level  3  Halt 

at  any  time — trading  shall  halt  and 
not  resume  for  the  rest  of  the  dav. 

Unless  stocks  are  halted  for  the 
remainder  of  the  trading  day,  price 


ill  (ir(l(!i'  lor  llui  impliiiiuinlation  iliito  lor  the  miirkot- 
wicli!  cirruil  hroakiirs  jiilot  would  |si(:|  riimaiii  tho 
sami!  (lalo  as  tor  Ihu  1. 1 11,1)  IMan. 

•'^Tlui  l  ull!  was  last  amuniluti  in  IttitK.  whon 
ili!i:lini!S  hasuil  on  sjior.iliuil  jioinl  ilrojis  in  tho 
l))IA  wuri!  ri!|)hu:i!fl  with  tho  lairrunt  mulhoilology 
of  using  a  jioroontagi!  iluclini!  that  is  ri!i:ali:ulati!il 
ijuaiiorly.  .S'ni.' .Siuairilios  Kxchangi!  Ai:l  Kuluaso  No. 
3<)84(i  (Ajiril  tl.  I'ltm).  (i3  I  K  1H477  (,\|)ril  15.  I'lOH) 
(.SK-NY.SK-‘)«-l)(i.  .SK-Anu!X-<l8-(l<l.  .SK-li.SK-tm- 
Ot).  .SK-(:HX-<)8-()8.  .SK-NA.SD-<)8-27.  and  .SR- 
l>hlx-()8-15). 

'CSVk!  NY.SK  Rugulation  Information  Moinos 
n-l!l  ()nni!  3t).  2011)  and  11-10  (Mari:h  31.  2011). 


indications  are  dis.seminated  during  a 
trading  halt  for  .stocks  that  comprise  the 
DJIA. 

Amended  Rule  8.32.03 

'Pile  Exchange  amended  Rule  8.32.03 
to  revi.se  the  current  methodology  for 
determining  when  to  halt  trading  in  all 
stocks  due  to  extraordinary  market 
volatility  (‘‘market-wide  circuit 
breakers”). 7  The  Exchange,  other 
equities,  options,  and  futures  markets, 
and  F’INRA  amended  the  market-wide 
circuit  breakers  to  take  into 
consideration  the  recommendations  of 
the  Joint  CFTC-SEC  Advi.sory 
Committee  on  Emerging  Regulatory 
Issues,  and  to  provide  for  more 
meaningful  measures  in  today’s  markets 
of  when  to  halt  trading  in  all  stocks. 
Accordingly,  the  Exchange  amended 
Rule  8.32.03  as  follows:  (i)  Rejilaced  the 
DJIA  with  the  S8;P  !i()0;  (ii)  replaced  the 
quarterly  calendar  recalculation  of  Rule 
8.32.03  triggers  with  daily 
recalculations:  (iii)  replaced  the  10%, 
20%,  and  30%  market  decline 
percentages  with  7%,  13%,  and  20% 
market  decline  percentages;  (iv) 
modified  the  length  of  the  trading  halts 
associated  with  each  market  decline 
level;  and  (v)  modified  the  times  when 
a  trading  halt  may  be  triggered.  The 
Exchange  believes  that  these 
amendments  update  the  rule  to  reflect 
today’s  high-sjieed,  highly  electronic 
trading  market  while  .still  meeting  the 
original  purpose  of  Rule  8.32.03:  to 
ensure  that  market  participants  have  an 
ojiportunity  to  become  aware  of  and 
respond  to  significant  jirice  movements. 

The  Exchange  adojiteil  the  pro])osed 
changes  to  the  market-wide  circuit 
breakers  on  a  pilot  basis  for  a  period 
th.it  corresponds  to  the  pilot  period  for 
the  LULD  Plan  .so  that  the  impact  of  the 
two  jjrojiosals  can  be  reviewed 
together."  In  addition,  in  order  for  the 
markets  and  the  single  plan  proce.ssors 
responsible  for  the  consolidation  of 
information  pursuant  to  Rule  803(1))  of 
Regulation  NMS  under  the  Securities 
Exchange  Act  of  1034  to  make  the 
necessarv  technological  changes  to 
implement  both  the  changes  to  the 
market-wide  circuit  hreakers  and  the 
jirojio.sed  LULD  Plan,  the  Exchange 
established  that  the  implementation 
date  for  the  proposed  rule  changes 
should  be  the  .same  date  that  the  LULD 
Plan  is  im])lemented.  The  Exchange 
antici])ate.s  that  the  initial  date  of  LULD 
Plan  operations  will  be  changed  to  April 
8,  2013.  For  the  same  reasons  as  stated 


^.S'i!i!  .Si!i:ui'itii!s  Kxcliaii^i!  ,'\i:l  Kolaaso  No.  ()7()!l(l 
(May  31.  2012).  77  I'K  33531  (|iini!  (i.  2012)  (.SK- 
82-201 1-024). 

"  .Soil  id. 
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above,  the  Exchange  juo|)oses  to  delay 
the  ojierative  date  of' the  market-wide 
circuit  breakers  pilot  to  April  8.  2013  in 
order  lor  the  implementation  date  for 
the  market-wide  circuit  l)reaker.s  pilot 
would  remain  the  .same  date  as  for  the 
bllblD  Plan. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
Securities  Exchange  Act  of  1‘)34  (the 
"Act”)  and  the  rules  ami  regulations 
thenninder  applicable  to  the  Exchange 
and.  in  ])articular.  the  requirements  of 
Section  (i(h)  of  the  Act.''  Specifically, 
the  Exchange  believes  the  i)ropose(l  rule 
change  is  consistent  with  tlie  Section 
(i(h)(5)  recjuirements  that  the  rules  of 
an  exchange  be  designed  to  i)revent 
fraudulent  and  manipulative  acts  and 
jmictices,  to  promote  just  and  ecputahle 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling. 
|)roces.sing  information  with  respect  to. 
and  facilitation  transactions  in 
securities,  to  remove  impetliments  to 
and  perfect  tlie  mechanism  of  a  free  and 
oj)en  market  and  a  national  market 
.system,  and,  in  general,  to  j)rotect 
investors  and  the  |ml)lic  interest. 
Additionally,  the  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Section  (')(h)(5)  "  recpiirement  that 
the  rules  of  an  exchange  not  be  designed 
to  permit  unfair  di.scrimination  between 
customers,  issuers,  brokers,  or  dealers. 

In  jjarticular.  this  rule  j)ro])o.sal 
snjjports  the  objectives  of  jierfecting  the 
meflianism  of  a  free  and  open  market 
and  the  national  market  system  Ixicause 
it  promotes  uniformity  across  markets 
concerning  when  and  how  to  halt 
trading  in  all  stocks  as  a  result  of 
extraordinarv  market  volatilitv. 
Additionally,  delaying  the  t)perative 
date  of  the  market-wide  circaiit  breakers 
pilot  until  the  initial  date  of  oi)erations 
of  the  LIJLD  Plan  would  allow  the  pilot 
to  begin  and  end  at  the  same  time  of  the 
LIJLD  Plan  so  that  the  Exchange  and  the 
fJommi.ssion  could  further  assess  the 
impact  of  the  two  pilots  on  the 
marketplace  or  whether  other  initiatives 
should  he  adojjted  in  lieu  of  the  pilots, 
which  contributes  to  the  i)rotection  of 
inve.stors  and  the  public  interest. 

li.  S(^If-I{e(fiil(itory  ()r}>(inizat ion’s 
Stntomoni  on  Bnvdon  on  Compotiiion 

The  ])roi)osed  changes  are  being  mad(; 
to  delay  the  oj)eration  of  the  market¬ 
wide  circuit  breakers  pilot  until  Aj)ril  8. 
2013  to  allow  the  pilot  pca  iod  to  begin 


"  l.'i  ll-.S.C.  78t(l)). 
"'15  7al(l))(5). 


and  end  at  the  .same  time  as  the  LIJLD 
Plan,  which  contributes  to  the 
protection  of  investors  and  the  jniblic 
interest.  Other  competing  e{|uity 
exchanges  are  .subject  to  the  .same 
methodology  for  determining  when  to 
halt  trading  in  all  .stocks  due  to 
extraorilinarv  market  volatilitv  and  the 
same  recpiirements  sjiecified  in  the 
LIJLD  Plan.  Thus,  the  proposed  changes 
will  not  imjiose  any  burden  on 
competition  while  providing  that  the 
market-wide  circuit  breakers  pilot 
period  corresjKmds  to  the  pilot  period 
for  the  LULL)  Plan  so  that  the  impact  of 
the  two  projiosals  can  he  reviewed 
together. 

C.  Solf-Iiognlatoiy  Organization’s 
StalenwnI  on  Connnants  on  the 
Proposad  linle  Chango  Roceivad  From 
Mamhars.  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
rec:eived  comments  on  the  projiosed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Jhange  and  Timing  for 
(Commission  Action 

Becau.se  the  foregoing  projiosed  rule 
change  does  not  significantly  affect  the 
jirotection  of  investors  or  the  jiublic 
interest,  does  not  imjiose  any  significant 
burden  on  coinjietition,  and,  hv  its 
teams,  iloes  not  become  ojKaative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
(Commission  may  designate,  it  has 
become  effective  jinrsuant  to  Section 
10(1))(3)(A)  of  the  Act  and  Rule  lOh- 
4(f)((i)  t hereunder. 

The  Exchange  has  reejue.sted  that  the 
(Commission  waive  the  30-day  ojierative 
delay.  The  (Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  jirotection  of 
investors  and  the  jiulilic  interes*.  Doing 
so  will  delay  the  ojierative  date  of  the 
market-wide  circuit  breakers  jiilot  until 
the  initial  date  of  ojierations  of  the 
LULD  Plan,  thereby  allowing  the  jiilot  to 
run  simultaneously  with  the  LIJLD  Plan, 
jiroviding  an  ojijiortunity  to  jirojierlv 
a.ssess  the  imjiact  of  the  two  jiilots  on 
the  marketjilace  and  evaluate  the  jiilots’ 
effectiveness.  Therefore,  the 
Commission  designates  the  jirojiosal 
ojierative  ujion  filing. 


15  ll-.S.C.  7Ks(l))(:i)(A). 

'■‘17  C1''R  24ll.l!ll>-4(l)((i).  Ill  addilion.  Kiili!  lillt- 
4(l)((>)(iii)  ro(|iiin!.s  lliii  Rxchiingo  to  gives  lliis 
Coinniission  wriltisn  nolicis  ol  tins  tixcliangis's  inlesiil 
Id  tiles  dies  |)rei|ieisesd  rules  eshanges.  alesng  with  ei  driest 
eless(:ri|)lii)n  auei  tesxl  eittlies  preipessesel  rules  eliiinges. 
at  lesasi  lives  hiisinesss  elays  prieir  lei  llies  eleiles  eit  tiling 
eit  dies  preipeisesd  rules  changes,  eir  .sue:h  .sheirlesr  limes 
as  elessigiialesel  hv  dies  Ceiuimissiein.  Tlies  ('.eiimiiissieiii 
h;is  waivesel  lids  rese|uiresniesiil. 

'■*  Keir  purpeisess  eiiilv  eit  wiiiviiig  dies  .'tll-ehiv 
eipisnilives  eleslay,  dies  Ceininiissiein  has  esoiisielesresd  dies 


At  any  time  within  00  days  of  the 
filing  of  the  jirojiosed  rule  change,  the 
(Commission  summarily  may 
temjiorarily  .susjiend  such  rule  change  if 
it  ajijiears  to  the  (Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
jiuhlic  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  jiurjioses  of  the  Act.  If  the 
Commission  takes  such  action,  the 
(Commi.ssion  shall  institute  jiroceedings 
under  Section  l‘)(h)(2){B)  '•'>  of  the  Act  to 
determine  whether  the  jirojiosed  rule 
change  should  he  ajijiroved  or 
di.sajijiroved. 

IVL  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  jirojiosed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  (Commission’s  Internet 
comment  form  [http://\\’\\’\v.sec.gov/ 
rnles/sro.shtml);  or 

•  Send  an  email  to  rale- 
comments@sec.gov.  Please  include  File 
Numher  SR-C2-2()1 3-008  on  the 
subject  line. 

Paper  Comments 

•  .Send  jiajier  comments  in  Irijilicale 
to  PClizalieth  M.  Murjihy,  .Secretary, 
.Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.'549-1090. 

All  submissions  should  refer  to  File 
Number  .SR-C2-201 3-008.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  helji  the 
(Commission  jirocess  and  review  your 
comments  more  efficiently,  please  u.se 
only  one  method.  The  Commission  will 
jiost  all  comments  on  the  Commission’s 
internet  Web  site  (http://\v\v\v. sec.gov/ 
rnles/sro.shtnd).  Cojiies  of  the 
suhmi.ssion,  all  subsequent 
amendments,  all  written  statements 
with  resjiect  to  the  jnojiosed  rule 
change  that  are  filed  with  the 
Commi.ssion,  and  all  written 
communit:ations  relating  to  the 
jirojKKsed  rule  change  between  the 
Commission  and  any  jierson,  other  than 
those  that  may  he  withheld  from  the 
jmhlic  in  accordance  with  the 
jirovisions  of  .'i  IJ.S.C.  .'i.'i2,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington,  DCC  20.549,  on  official 


propiisiKl  nilii'.s  inipacl  on  oHicioncy.  cuiiipolilioii. 
iiiid  ciipilai  foriiialioii.  Saa  15  U..S.t).  78(;(l). 
'M5l]..S.(:.  78s(li)(2)(13). 
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Inisiness  days  between  the  hours  of 
lOtOO  a. in.  and  3:00  ji.in.  Copies  of  the 
filing  also  will  he  available  for 
insjiection  and  eojjying  at  the  princijial 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  (kmnnission  does  not  edit  personal 
identifying  information  from 
suhmi.ssions.  You  should  siihmit  only 
information  that  you  wish  to  make 
available  jmhlicly.  All  submissions 
should  refer  to  Fite  Number  SR-('2- 
2013-000  and  should  he  submitted  on 
or  before  February  20,  2013. 

l-'or  llu;  (^oinniission.  l)v  llu;  Division  of 
'I'rading  and  Markets.  |)ursuant  to  delegated 
authority."’ 

Kevin  M.  O’Neill, 

Deputy  Sarivlary. 

|FK  Doc.  2()i;i-t)2484  Filed  2-4-13:  H:4,'j  anil 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68768;  File  No.  SR-FINRA- 
2012-052] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Designation 
of  a  Longer  Period  for  Commission 
Action  on  Proposed  Rule  Change  To 
Require  Members  To  Report  to  TRACE 
the  “Factor”  in  Limited  Instances 
Involving  Asset-Backed  Security 
Transactions 

lanuarv  30,  2013. 

On  Novemhor  29,  2012,  the  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  iy(l))(l)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) '  and  Rule  19h-4  thereunder,-  a 
jirojKJ.sed  rule  change  to  require  FINRA 
members  to  report  to  the  Trade 
Reporting  and  Com]3lianc;e  Engine 
(“TRACE”)  the  Factor  used  to  determine 
the  size  (volume)  of  each  transaction  in 
an  A.sset-Ilacked  Security  “(ABS”) 
(excej)t  ABS  traded  I’o  Be  Announc:ed 
(“TBA”)),  in  the  limited  instances  when 
members  effect  such  transactions  as 
agent  and  charge  a  commission. The 
])roj)osed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
December  18,  201 2.-’  The  Commission 
rec.eived  one  comment  on  the  propo.sal 


"’17CI'R2()().3()-3(iO(12). 

I  l.'j  U..S.(:.  7«s(l))(l). 

^17(:FR24(I.1!II)-4. 

‘'llu!  torms  "Assot-liackiul  Siicuritv."  "To  Ho 
Aniiounood."  iiiul  “F’actor"  aro  dolinod  in  FINRA 
Rulos  ()71(l(m).  (u).  aiul  (\v).  rospoclivolv. 

'  Si:t!  Socurilios  Fxdiango  Act  Roloa.so  No.  liH414 
(Docomhor  12.  2012).  77  FR  74H<I(>  ("Nolico"). 


and  a  response  to  the  comment  from 
FINRA.'’’ 

Section  19(1))(2)  of  the  Act"  provides 
that,  within  4.')  days  of  the  publication 
of  notice  of  the  filing  of  a  ])ropo.sed  rule 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  he  appropriate  and  publishes  its 
reasons  for  .so  finding  or  as  to  which  the 
self-regulatory  organization  consents, 
the  Commission  shall  either  approve  the 
jiroposed  ride  change,  disapprove  the 
proposed  rule  change,  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disajiproved.  The  4.'5th  day  for  this  filing 
is  February  1,  2013.  The  Commission 
finds  that  it  is  ajipropriate  to  designate 
a  longer  period  within  which  to  take 
action  on  the  ])roposed  rule  change  so 
that  it  has  sufficient  time  to  consider  the 
proposed  rule  change,  the  comment 
received,  and  the  resjionse  to  the 
comment  submitted  by  FINRA. 
'Fherefore,  the  Commission  is  extending 
this  4.'i-day  time  period. 

Accordingly,  the  Commission, 
]nirsuant  to  Section  19(1))(2)  of  the  Act,^ 
designates  March  18,  2013,  as  the  date 
by  which  the  Commission  should  either 
ai)])rove  or  disapprove  or  institute 
jiroceedings  to  determine  whether  to 
disapjirove  the  projiosed  rule  change. 

F’or  the  Commission,  hv  llio  Division  ot 
Trading  and  Markets,  pursuant  to  delegated 
authority. '* 

Kevin  M.  O'Neill. 

Deputy  Socraldiy. 

(FR  Dec.  2lli:i-0242.'j  Fihul  2-4-13:  «:4.'l  am| 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68767;  File  No.  SR-C2- 
2012-039] 

Self-Regulatory  Organizations;  C2 
Options  Exchange,  Incorporated; 

Order  Granting  Approval  to  a 
Proposed  Rule  Change  Relating  to 
Bylaw  and  Other  Changes  Concerning 
the  Board  of  Directors  of  the  Exchange 

lanuary  30.  2013. 

I.  Introduction 

On  Novombor  30,  2012,  tho  C2 
Options  Exchango,  Incorjioratod 


'■  .See  comment  Irom  Mark  .Sokolow.  Allornev  al 
haw.  dated  Decemher  IK.  2012  (".Sokolow 
Comment"):  .see  also  response  IcKler  from  Kathrvn 
Moore.  Assistant  (iemaal  Counsel.  M.NRA.  to 
Fili/.ahelh  M.  Murphy.  Secrelarv.  (’.ommission.  dated 
lanuarv  11. 2013  ("MNRA  heller"). 

'■1.1  U..S.C.  78s(l))(2). 

^1.1  U.,S.C.  78.s(l))(2). 

'‘17CFR  200.30-3(a)(31). 


(“Exchange”  or  “C2”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act")  '  and  Rule  19l)-4 
thereunder.-  a  jiroposed  rule  change  to 
amend  its  Bylaws  concerning  the 
nomination  of  Rejiresentative  Directors, 
petition  candidates,  and  the  size  of  the 
Exchange's  Board  of  Directors 
(“Board”),  and  to  make  conforming 
changes  to  the  C2  Certificate  of 
Incorjioration.  On  Decemher  19.  2012, 
the  jirojiosed  rule  change  was  jnihlished 
for  comment  in  the  Federal  Register.-* 
The  Commission  received  no  comments 
on  the  jirojiosed  rule  change.  This  order 
grants  ajijiroval  to  the  jirojio.sed  rule 
change. 

II.  Descrijition  of  the  Projio.sed  Rule 
Change 

Comjiositional  Requirements 
Determined  by  the  Boaril 

In  December  of  2011,  C2  amended  its 
Bylaws  :md  C.ertificate  of  Incorjionttion 
to.  among  other  things;  (i)  Eliminate  the 
retjuirement  that  its  Board  of  Directors 
he  comjio.sed  of  at  least  30%  Indu.stry 
Directors,  and  (ii)  eliminate  the 
retjuirement  in  Section  3.2  of  the 
Bylaws  that  the  Rejiresentative  Directors 
mu.st  he  Industry  Direi;tors.^  In 
connection  with  these  changes.  C2  also 
amended  Section  3.1  of  the  Bylaws  to 
jirovide  that:  “|T|he  Board  shall 
determine  from  time  to  time  jiursuant  to 
re.solution  adojited  by  the  Boanl  the 
total  numherof  directors,  the  numher  of 
Non-Industry  Dintetors  and  Industry 
Directors  (if  any),  and  the  numher  of 
Rejiresentative  Directors  that  are  Non- 
Indu.stry  Directors  and  Industry 
Directors  (if  any).”  •'> 

C2  jirojiosed  to  amend  the  Bylaws  to 
exjiressly  jirovide  that  any  jierson 
nominated  by  the  Rejire.sentative 
Director  Nominating  Body"  and  any 
jietition  candidate  nominated  jiursuant 
to  the  Section  3.2  of  the  Bylaws  must 
satisfy  the  comjiositional  retjuirements 


'  15  U..S.C..  7Ks(l))(l). 

-  17  CFR  241l.ial)-4. 

.Socurilios  FJxchiuigo  Act  RoloiiS(!  No.  (i842‘l 
(Docoinl)or  13.  2012).  77  FR  75237  ("Nolico"). 

■'  See  .S(H;uiilios  FAcliiingo  Act  Rdouso  Nos.  05081 
(.Novi!inl)(!r  3.  201 1).  70  FR  00783  (Novombor  0. 
2011)  (.SR-(;2-201 1-031)  (noticing  lor  cmnmonl): 
iind  05070  (Doc(mil)or  15.  2011).  70  FR  70230 
(Docoml)(!r  21 . 201 1 )  (iipproving  .SR-(;2-201 1-03 1 ). 

.S’oo  C2  Hvlitw  3. 1 .  .SV.T-  iilso  .Socurilios  l-Acliango 
Act  Roloiiso  Nos.  05081  (NovomlMir  3.  201 1).  70  FR 
00783  (Novombo.- 0.  2011)  (.SR-(:2-2()l  1-031) 
(noticing  lor  connnoni). 

'•Tho  Kxebango  noloil  Ibat  al  all  limos  al  loasi 
20‘’ii  of  Ibo  (liroclors  .sol  ving  on  ibo  Hoard  would 
1)0  Roprosontativo  Diroclors  nominalod  by  tho 
Roiirosontalivo  Diroctor  Nominating  Hody  as 
providod  in  .Soction  :i.2  of  ibo  Hylaws  (or  otbop.viso 
soloi:lotl  tbrougb  tho  potition  jirocoss).  .S'oo  Nolico. 
siipni  nolo  3.  al  75237. 
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deterniined  by  the  Board  pursuant  to  a 
resolutij)!!  adopted  t)v  the  Board  iu 
accordance  with  Section  3.1  designating 
tlie  mnnl)er  of  Rejjresenlative  Directors 
that  are  Non-Industry  Directors  and 
Industry  Directors  (ii  any).  C2  also 
proposed  to  amend  Section  3.5  of  the 
Bylaws  relating  to  the  filling  of 
vacancies  on  the  Board  to  provide  that 
the  Representative  Director  Nominating 
Body  may  only  recommend  individuals 
to  fill  a  vacancy  in  a  Representative 
Director  position  who  satisfy  those  .same 
com])ositional  rerpiirements. 

Board  Size  Range 

tairrently,  the  Bylaws  provide  that  the 
Board  shall  consist  of  not  less  than  11 
and  not  more  than  23  directors.  C2 
proposed  to  change  the  Board  size  range 
such  that  the  Board  would  consist  of  not 
le.ss  than  12  and  not  more  than  Iti 
directors. 

Conforming  Amendments  to  Certificate 
of  Incorporation 

Finally,  (^2  proposed  to  make 
conforming  changes  to  its  Certificate  of 
Incorporation  and  to  include  in  its 
Certificate  of  Incorjioration  that  the 
Board  and/or  Nominating  and 
Covernance  Committee,  as  apjilicahle. 
shall  make  determinations  as  to  whether 
a  director  candidate  satisfies  ap])licable 
(|ualifications  for  election  as  a  director 
pnrsnant  to  and  in  accordance  with 
Section  3.1  of  the  Fxchange's  Bvlaws. 
which  is  nearly  identical  to  the  current 
jmivisions  in  the  Exchange’s  existing 
Bylaws. 

111.  Discussion 

After  careful  review,  the  Ciommission 
finds  that  the  propo.sed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  apjilicahle  to  a  national 
securities  exchange.^  In  particular,  the 
(]ommi.ssion  finds  that  the  jiropo.sed 
rule  change  is  consi.stent  with  Section 
(i(h)(l)  of  the  Act,“  which  requires  a 
national  .securities  exchange  to  he  so 
organized  and  have  the  capacitv  to  carrv 
out  the  purjio.ses  of  the  Act  and  to 
enforce  compliance  by  its  members  and 
|)er.sons  a.ssociated  with  its  members 
with  the  provisions  of  the  Act;  Section 
(j(h)(3)  of  the  Act,’'  which  reciuires  that 
the  rules  of  a  national  securities 
exchange  assure  the  fair  rejiresentation 
of  its  members  in  the  .selection  of  its 
directors  and  administration  of  its 
affairs,  and  provide  that  one  or  more 


^  In  iippi'oviii”  this  proposnd  i  iiln  iliangn.  Ilio 
Odininission  lias  considonHl  I  In;  jiniposad  ruin's 
iinpad  on  ntticinncy.  coinpntition.  and  (uipital 
lormation.  Ui  U.S.C;.  78(:(l'). 

"1.")  U..S.(:.  78l(l))(l). 

■M.S  U..S.C:.  7HI(I))(.I). 


directors  shall  he  representative  of 
issuers  and  inve.stors  and  not  he 
a.ssociated  with  a  member  of  the 
exchange,  broker,  or  dealer  (the  “fair 
repre.sentation  reipiiremenf ’);  and 
Section  (>(t))(5)  of  the  Act,"’  in  that  it  is 
designed,  among  other  things,  to 
prevent  frandnlent  and  manijmlative 
acts  and  jiractices;  to  ])romote  just  and 
equitable  jirinciples  of  trade;  to  remove 
impediments  to  and  jierfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  .system;  and,  in 
general,  to  protect  inve.stors  and  the 
public  interest. 

The  (lommission  believes  that  the 
Exchange’s  proposal  to  exiire.ssly 
])rovide  that  any  person  nominated  by 
the  Representative  Director  Nominating 
Body  "  and  any  petition  candidate 
nominated  pursuant  to  the  Section  3.2 
of  the  Bylaws  must  satisfy  the 
comjiositional  requirements  determined 
by  the  Board  pursuant  to  a  resolution 
adopted  by  the  Board  in  accordance 
with  Section  3.1  of  the  Bvlaws,  as  well 
as  the  proposal  to  amend  Section  3.5  of 
the  Bylaws  to  jirovide  that  the 
Re])resentative  Director  Nominating 
Body  may  only  recommend  individuals 
to  fill  a  vacancy  in  a  Representative 
Director  position  who  satisfy  tho.se  same 
conqiosilional  reipiirements.  are 
consistent  with  Section  ()(h)  of  the 
Act,'-  including  Section  n(h)(3)  of  the 
Act.' *  The  Exchange’s  jiroposal  would 
not  im])acl  its  current  jirocess  to  ensure 
fair  re])re.senlation  of  its  Trading  Permit 
Holders  in  the  .selection  of  its  directors 
and  administration  of  its  affairs  as 
'•eiluired  by  Section  (i(h)(3)  of  the  Act.'-* 
Specifically,  the  proposed  changes  are 
consi.stent  with  the  changes  to  the 
Bylaws  that  C/2,  made  in  December  of 
2011  and  simply  reOect  the  aiiplication 
oftho.se  changes.  As  the  Commis.sion 
noted  when  it  ajiproved  that  jirior 
])roposal,  the  Commission  had 
previously  ajiproved  jirojiosals  in  which 
an  exchange’s  board  of  directors  was 
comjiosed  of  all  or  nearly  all  non¬ 
industry  directors  where  the  jirocess 
was  nevertheless  designed  to  comjily 
with  the  “fair  rejire.sentation” 
r(!quirement  in  the  selei.tion  and 
election  of  directors.''’ 


U)  u..s.(;.  7Hr(i))(.'>). 

' '  Sira  siijyid  notu  (i. 
l.S  7fit(i)). 

CS  ll..S.(;.  7Kr(l))(3).  .Soclioii  (>(I))(,'I)  ol  llu!  .Act 
ii!(|uin!s  tliat  llui  niltcs  ol  a  national  .scfcurilic.s 
(!.\(:liang(!  a.ssiirit  the  lair  niprosimlalion  ol'ils 
incinbci's  in  Ilio  soloction  of  its  diroctors  and 
administration  ol  its  allairs.  and  provido  that  ono 
or  inoro  diniclors  sliall  lio  roprosonlalivo  ol  issiiors 
and  invostors  and  not  ho  associatod  with  a  inomlxM' 
ol  Ilio  oxclian(>o.  hrokor,  or  doalor. 

"■’.S'oo.Sotairilios  lixchaiif^o  Act  Koloa.so  No.  (i.S()7<) 
(l)ocoinhor  l.'i.  2011).  7(i  h'K  7!l2:t!l  at  79241 


In  addition,  the  (iommi.ssion  believes 
that  the  Exi:hange’.s  jirojiosal  to  change 
the  Board  size  range  to  consist  of  not 
less  thcin  12  and  not  more  than  10 
directors  is  consi.stent  with  Sttetion  0(h) 
of  the  Act,"'  including  Section  0(h)(3)  of 
the  At;t.'^  3'he  Exi:hange’s  jirojiosal 
would  not  imjiact  in  itny  nicinner  its 
current  jiroce.ss  to  ensure  fair 
rejirtisentation  of  its  Trading  Permit 
Holders  in  the  selection  of  its  directors 
and  administration  of  its  affairs  as 
retjuirtid  by  Section  0(ti)(3)  of  the  Act.'" 
Further,  the  jirojiosetl  change  is 
consistent  with  the  current  size  of  (’.2’.s 
Board  and  simjily  n.trrows  the  jio.ssilile 
size  range  from  11  to  23  to  12  to  10. 

IV.  (]onc]iision 

For  the  forttgoing  reasons,  the 
Commission  finds  that  the  jirojiosed 
rule  change  is  consi.stent  with  the  Act 
and  the  rules  and  regulations 
thereunder  ajijilicalile  to  a  national 
securities  exchange. 

//  is  tlwi'Hjore  ordered,  jiiirsiicint  to 
.Section  19(h)(2)  of  the  Act,'"  that  the 
jirojiosed  rule  change  (.SR-C2-2()12- 
039)  he  and  hereby  is  ajijiroved. 

I'’()r  till!  Commission,  by  the  Division  of 
'I’niding  iiml  Markets,  pursiiiml  to  delegaled 
iinlliorily.-" 

Kevin  M.  D'Ntiill. 

Deputy  Secretary. 

IfK  Hoc.  201:1-02424  filed  2-4-i:i;  8:4.')  <im| 
BILLING  CODE  8011-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

[Docket  No.  SSA-201 2-0071] 

Social  Security  Ruling,  SSR  13-1  p; 
Titles  II  and  XVI:  Agency  Processes  for 
Addressing  Allegations  of  Unfairness, 
Prejudice,  Partiality,  Bias,  Misconduct, 
or  Discrimination  by  Administrative 
Law  Judges  (ALJs);  Correction 

AGENCY:  Sociitl  Security  Administration. 
ACTION:  Notice  of  .Social  .Security  Ruling; 
Correction. 


SUMMARY:  The  .Social  .Security 
Admini.stration  published  a  document 
in  the  Federal  Register  of  )anutirv  29, 
2013,  in  FR  Doc.  2013-01833,  on  page 
0108,  in  the  third  column,  the  fourth 
line  iindt!!'  the  “Summary’’  heading, 
cliJinge  “.SSR-13-Xji’’  to  “S.SR-1.3-1  ji" 


(llocomlKir  21 . 291 1 )  (approving  .SK-C2-2()1  l-():il ) 
(citing  to  .Scciirilios  fxcliango  Act  Koloaso  No. 

48<)4(i  (llocombor  17.  2(K):t).  98  f'R  74978  (Ilocomlior 
24.  2()(i;i)  (approving  .SK-NY.Sl';-2()():t-:t4)). 

"•  I,')  ll.,S.(:.  781(1)). 

'='1.')  ii..s.(:.  78i(i))(:i). 

See  id. 

15  IL.S.C.  78s(l))(2). 

^"17(;fK  2l)t).;t()-:t(a)(12). 
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D.iUul:  )aniiary  30.  2013. 

I'aul  Kryslik, 

niwctor.  Offica  of  lici’uldtions.  Social 
Scciiritv  Adminisiralioii. 

Il'K  Hoc.  2013-()24."i(i  I'ilod  2-4-13;  H;4.'>  anil 
BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  8175] 

Bureau  of  Political-Military  Affairs; 
Statutory  Debarment  Under  the  Arms 
Export  Control  Act  and  the 
International  Traffic  in  Arms 
Regulations 

ACTION;  Notice. 

SUMMARY:  Notice  is  hereliy  given  that 
the  Department  of  State  has  imposed 
statutory  debarment  jmrsuant  to 
§  127.7(c)  of  the  International  Traffic  in 
Arms  Regulations  ("ITAR”)  (22  CFR 
parts  120  to  130)  on  persons  convicted 
of  violating,  or  conspiracy  to  violate. 
Section  38  of  the  Arms  Export  Control 
Act,  as  amended,  (“AECA”)  (22  IJ.S.C. 
2778).  Further,  a  jnihlic  notice  was 
|)ul)lislied  in  the  Federal  Register  on 
Tuesday,  )uly  24.  2012,  listing  persons 
statutorily  debarred  pursuant  to  the 
ITAR;  this  notice  makes  one  correction 
to  that  notice. 

DATES:  Effaclive;  Date:  The  effective  date 
is  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Aguirre,  Director,  Office  of  Defense 
Trade  Controls  Compliance,  Bureau  of 
Political-Military  Affairs,  Dejiartment  of 
State  (202)  032-2798. 

SUPPLEMENTARY  INFORMATION:  Section 
38(g)(4)  of  the  AECA,  22  IJ.S.C. 
2778(g)(4),  prohibits  the  Department  of 
State  from  issuing  licenses  or  other 
ajijirovals  for  the  exjiort  of  defense 
articdes  or  defense  services  where  the 
apjilicant,  or  any  party  to  the  exjiort,  has 
been  convicted  of  violating  certain 
.statutes,  including  the  AECA.  The 
.statute  permits  limited  exceptions  to  he 
made  on  a  case-hy-ca.se  basis.  In 
implementing  this  provision.  Section 
127.7  of  the  ITAR  jirovides  for 
“statutory  debarment”  of  anv  per.son 
who  has  been  convicted  of  violating  or 
cons])iring  to  violate  the  AECA.  Persons 
subject  to  statutory  debarment  are 
prohibited  from  particijiating  directly  or 
indirectly  in  the  ex])ort  of  defense 
articles,  including  technical  data,  or  in 
the  furnishing  of  defense  services  for 
which  a  license  or  other  ap])roval  is 
nupured. 

Statutory  tlebarment  is  based  solely 
upon  conviction  in  a  criminal 
jaoceeding,  conducted  by  a  United 
States  Court,  and  as  such  the 


administrative  debarment  procedures 
outlined  in  Part  128  of  the  ITAR  are  not 
ap])licable. 

The  ])eriod  for  deharment  will  he 
determined  by  the  Assistant  Secretarv 
for  Political-Military  Affairs  ha.sed  on 
the  underlying  nature  of  the  violations, 
hut  will  generally  he  for  threi'  years 
from  the  date  of  conviction.  Export 
j)rivilege.s  may  he  reinstated  only  at  the 
rciquest  of  the  debarred  |)er.son  followed 
by  th(!  necessary  interagency 
consultations,  after  a  thorough  review  of 
the  circumstances  surrounding  the 
conviction,  and  a  finding  that 
aj)pro])riate  stejjs  have  been  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  Section  38(g)(4)  of  the 
AECA.  Unless  export  privileges  are 
reinstated,  howevm’,  the  per.son  remains 
debarred. 

Department  of  State  policy  permits 
debarred  persons  to  apply  to  the 
Director,  Office  of  DiTense  Trade 
Controls  Compliance,  for  reinstatement 
beginning  one  year  after  tin;  date  of  the 
deharment.  Any  decision  to  grant 
reinstatement  can  he  made  only  after  the 
.statutory  requirements  of  Section 
38(g)(4)  of  the  AECA  have  been 
satisfied. 

Exce])tions,  also  known  as  transaction 
exce])tion.s,  may  he  mach;  to  this 
deharment  determination  on  a  case-hy- 
ca.se  basis  at  the  discretion  of  the 
Assistant  Secretary  of  State  for  Political- 
Militarv  Affairs,  after  consulting  with 
the  appropriate  U.S.  agencies.  However, 
such  an  exce])tion  would  he  granted 
only  after  a  full  review  of  all 
circumstances,  paying  particular 
attention  to  the  following  factors: 
Whether  an  exception  is  warranted  by 
overriding  U.S.  foreign  policy  or 
national  security  interests;  whether  an 
excej)tion  would  further  law 
enforcement  conc:ern.s  that  are 
consi.stent  with  the  foreign  j)olicy  or 
national  security  interests  of  the  United 
States;  or  whether  other  compelling 
circumstances  exist  that  are  consi.stent 
with  the  foreign  policy  or  national 
.secairity  intere.sts  of  the  United  States, 
and  that  do  not  conflict  with  law 
enforccmient  conc(;rn.s.  Even  if 
exceptions  are  granted,  the  debarment 
continues  until  subsequent 
reinstatement. 

Pursuant  to  Section  38(g)(4)  of  the 
AEUA  and  vSection  127.7(c)  of  the  ITAR, 
the  following  j)er.sons  are  statutorily 
debarred  as  of  the  date  of  this  notice 
(Name;  Date  of  Conviction;  District; 

Ca.se  No.;  Month/Year  of  Birth): 

(1)  Luis  Alejandro  Yanez  Almeida; 
December  8,  2012;  U.S.  District  Court, 
Southern  District  of  Texas:  Case  No. 

7:1 2CR00275-001;  October.  1988. 


(2)  Freddy  Arguelles;  October  .5,  2012; 
U.S.  District  Court,  Southern  Di.strict  of 
Florida;  Case  No.  0:12-20478-CR- 
DlMrrROULEAS-002:  October  1974. 

(3)  Victor  Brown:  October  9.  2012; 

U.S.  Di.strict  Court.  Southern  Di.strict  of 
Idorida:  Case  No.  0:12-2047t)-CR- 
DlMlTROULEAS-002;  September  1950. 

(4)  Fidel  Ignacio  Cisneros;  November 
2,  2012;  U.S.  Di.strict  Court,  Middle 
District  of  Florida;  Ca.se  No.  0:12-cr- 
123-Orl-28TBS;  April  1970. 

(5)  Victor  Dohrogaiev,  (aka  Viktor 
Dohrogaiev);  )ulv  30,  2012;  U.S.  District 
Court,  District  of  Arizona:  (iase  No.  CR 

10- 00233-002-PHX-F)M:  August  1903. 
(0)  Kirk  Drellich;  October  29,  2012; 

U.S.  Di.strict  Court,  Southern  Di.strict  of 
Florida:  Case  No.  l:12-cr-20477-RSR- 
1:  April  1903. 

(7)  Raul  Carcia-Nevarez;  July  20, 

2012;  U.S.  Di.strict  Court,  We.stern 
Di.strict  of  Tcixas;  Ca.se  No.  EP-09-CR- 
3418-DB;  August  1955. 

(8)  Martin  Cuillen-Cruz;  Sej)temher 
10,  2012;  U.S.  Di.strict  Court,  Southern 
District  of  Texas;  Case  No. 
7:10CR01440-001:  Augu.st  1991. 

(9)  Benjamin  Raul  Hernandez; 
November  20,  2012;  U.S.  Di.strict  Court. 
We.stern  Di.strict  of  Texas:  (ia.se  No.  DR- 

11- CR-l 3.54(1  )-AM;  jnly  1983. 

(10)  Ryan  Mathers;  July  3.  2012;  U.S. 
District  (Jourt,  District  of  Hawaii:  Ca.se 
No.  1:08CR0005.5-001;  November  1987. 

(11)  Diana  Sihoney  Navarro-Hinojosa; 
February  24,  2012;  U.S.  Di.strict  Court, 
Southern  Di.strict  of  Texas;  Ca.se  No. 
7;10-cr-01440;  August  1983. 

(12)  Arturo  Cuillermo  Nino  Palacios, 
(aka  Arturo  Cuillermo  Nino):  June  12, 
2012;  U.S.  District  Court,  We.stern 
Di.strict  of  Texas;  Case  No.  W-ll-CR- 
200(03);  June  1983. 

(13)  Carlos  Javier  Paez-Renteria;  July 
21.  2012;  U.S.  District  Court.  Southern 
District  of  Texas:  Ca.se  No. 

7;  llCROOl 04-001;  September  1989. 

(14)  Yusuf  Kutbuddin  Patanwala; 
November  30,  2012:  U.S.  Di.strict  Court, 
We.stern  Di.strict  of  Texas;  Case  No.  W- 

12- CR-020(01):  April  1950. 

(15)  Alberto  Pichardo;  September  20, 
2012;  U.S.  Di.strict  Court.  Southern 
District  of  Florida:  Case  Nos.  0:12— 
20478-CR-D1M1TROULEAS-001  and 
0:1 2-20479-CR-D1M1TROULEAS-001 ; 
November  1972. 

(10)  Juan  Ricardo  Puente-Paez;  May 
29,  2012;  U.S.  District  Court,  Southern 
Di.strict  of  Texas;  Ca.se  No. 
7:12CR00083-001:  April  1978. 

(17)  I’ablo  Redncindo-Chavez; 
SejJtemher  27,  2012;  U.S.  District  Court, 
Southern  Di.strict  of  Texas;  Ca.se  No. 

7:1  iCROOOl 9-001 :  Oc.toher  1905. 

(18)  Geoffrey  B.  Roo.se;  July  13,  2012; 
U.S.  Di.strict  Court,  Western  District  of 
Washington;  Case  No.  2:12CR00043JCC- 
001;  May  1984. 
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(19)  Mario  Salinas-Lucio;  )anuary  9. 
2012;  U.S.  District  Court.  Southern 
Distrii:t  of  Texas;  Ca.se  No. 
1:09CR0()»24-(M)1;  lanuarv  19(i«. 

(20)  lAioncio  Sanchez:  )nne  22,  2012; 
l).S.  District  Court,  Southern  District  of 
Texas;  Case  No.  CllCROl  100-002; 
August  1989. 

(21)  Andro  Telemi;  Noveiuher  30. 

2012:  U.S.  District  (^ourt.  Northern 
District  of  Illinois;  C,a.se  No.  09  CR  730- 
2:  )une  1970. 

(22)  Cuillerino  Enritiue  Villarreal: 

)une  22.  2012;  U.S.  District  C'.ourt, 
Southern  Di.strict  of  Texas;  C^ase  No. 

1:1  ICROI 1 00-001 :  Ocloher  1 974. 

As  noted  above,  at  the  end  of  the 
three-year  period  following  tin;  dati;  of 
this  notice,  the  above  named  persons/ 
entities  remain  debarred  unless  exj)ort 
j)rivileges  are  rein.stated. 

Debarred  j)ersons  an;  generally 
ineligible  to  |)articipate  in  activity 
regulated  under  the  ITAR  (see  e.g.. 
.sections  120.1(c)  and  (d).  and  127.11(a)). 
Also,  under  .Section  127.1(d)  of  the 
ITAR.  any  jjerson  who  has  knowledge 
that  another  ])er.son  is  subject  to 
debarment  or  is  otherwise  ineligible 
may  not,  without  disclosure  to  and 
written  ap|)roval  from  tin;  Directorate  of 
D(;fense  Trade  (Controls,  participate, 
directly  or  indirectly,  in  anv  ITAR- 
controlled  export  in  which  siu;h 
ineligible  person  mav  benefit  th(;re  from 
or  have  a  direct  or  indirect  interest 
therein. 

Further.  Federal  Register  document 
2012-18043,  imhlished  at  77  FR  43414. 
Tuesday.  )uly  24.  2012.  is  corrected  on 
page  43415,  by  deletion  in  its  entirety  of 
lines  00  through  70.  inclusive.  That 
notice  of  .statutory  debarment 
incorrectly  included  as  a  debarred  partv 
the  following  rec:ord; 

“(33)  ttalraj  Naidu:  Doceniljor  20.  2010; 
l)..S.  District  (^ourt.  District  of  Maryland.  Case 
No.  C;CB-1-08-(;R-0091-002:  I’obruarv. 
I‘)(i7." 

Mr.  Naidu  was  indicted  under  seal  in 
h’ebruary,  2008,  for,  inlf^r  alia. 
conspiracy  to  violate,  and  violation  of, 
the  AFCA.  The  judgment  filed  by  thi; 
court  and  dated  D(;cemher  20,  2010  and 
relied  on  for  j)ur|)oses  of  statutory 
deharmeiit  stated  as  the  nature  of  the 
offense;  for  which  judgm(;nt  was  (;ntered 
“(ionsjjiracy  to  Vie)late  the  Arms  Export 
Control  Act”  and  cited  to  U..S.  (iode 
'I’itle  and  .Sections  “18:371  &  22:2778.” 
.Subsequently,  the  court  filed  an 
amended  judgment  dated  May  10,  2012, 
to  corr(;ctly  identify  as  the  nature  of  the 
off(;nse  for  which  judgment  was  entered 
“C’.onspiracy  to  Provide  Material 
.Supj)ort  to  a  Foreign  Terrorist 
Oiganization”  and  cited  to  IJ..S.  (k)de 
Title  and  .Sections  “18  U.SC  2339B(a)(l): 


18  U.SC  2339A(1))(1)."  As  Mr.  Naidu  was 
not.  in  fact,  convicted  of  violating,  or 
conspiracy  to  violate,  the  AEC^.A,  the 
provisions  of  .Section  127.7(c)  of  tin; 
ITAR  are  not  apj)licahle. 

'I’liis  notice  is  provided  for  ])ur])oses 
of  making  the  |)uhlic  aware  that  the 
persons  li.sted  above  are  i)rohihited  from 
particii)ating  directly  or  indirectly  in 
activities  regulated  by  the  ITAR, 
including  any  brokering  activities  and 
in  any  export  from  or  tenqjorarv  import 
into  the  United  .States  of  defens(; 
articles,  related  technical  data,  or 
ilefen.se  .services  in  all  situations 
covered  by  the  ITAR.  S])ecific  ca.se 
information  may  he  obtained  from  the 
Office  of  the  Clerk  for  the  U..S.  District 
(Courts  mentioned  above  and  by  citing 
the  court  case  numh(;r  where  provided. 

DiilcKl:  lanuarv  Ki.  2013. 

Andrew  ).  Shapiro, 

Assislanl  Sacivtary,  Ihiivaii  of  Polhical- 
Militorv  Affoirs.  Dojmrhmml  of  Slola. 

H'R  Doc.  2(n;i-024!n  Filiul  2-4-i:{;  8:4.')  am| 
BILLING  CODE  4710-25-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits 

Notice  of  Applications  for  ('(;rtificate.s 
of  Public  (iouvenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  .Suhpart  11  (formerly  .Suhpart  Q) 
during  the  Week  Ending  january  12, 
2013.  The  following  Ai)plications  for 
Certificates  of  Public  Convenience  ami 
Necessity  and  l*'on;ign  Air  (kirrier 
Permits  were  filed  under  Suhjiart  B 
(formerly  .Suhpart  Q)  of  the  Department 
of  Tran.sj)ortation’s  Procedural 
R(;gulations  (See  14  CFR  301.201  at 
soq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  .Sco])e  an;  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  jirocess  the  ajjplication 
l)y  ex])edit(;d  jirocedures.  Such 
procedures  may  consi.st  of  the  adojition 
of  a  .show-cause  order,  a  tentative  order, 
or  in  appropriate;  cases  a  final  order 
without  further  proceedings. 

Docket  Niiinher:  DOT-O.ST-2()13- 
OOOt). 

Dote  Filed:  )auuary  7,  2013. 

Due  Date  for  Answers,  (lonforining 
Applications,  or  Motion  to  Modify 
Scope:  lanuarv  28,  2013. 

Description:  Application  of  .Sirio 
.S.]).A.  n;(jue.sting  a  foreign  air  carrier 
permit  and  exemption  authority  to 
engage  in  the  following  operations  using 


.small  aircraft:  (a)  Foreign  charter  air 
transportation  of  ])ersons,  propertv,  and 
mail  from  any  point  e)r  ])oints  behind 
any  Member  .State  of  the  European 
fkanmunity  via  any  point  or  points  in 
any  Member  .State  and  via  intermediate 
])oints  to  any  point  or  points  in  the 
United  .Stat(;s  and  beyond;  (h)  foreign 
charter  air  transportation  of  persons, 
projierty,  and  mail  between  any  point  or 
])oints  in  the  United  .States  and  any 
point  or  ])oints  in  any  Member  .State  of 
the  Eurojjean  (kmunon  Aviation  Area; 

(c)  foreign  charter  cargo  air 
transportation  between  any  point  and 
points  in  the  United  .States  and  anv 
other  i3oint  or  ])oints:  and  (d)  charter 
transportation  consistent  with  any 
future,  additional  rights  that  may  he 
granted  to  foreign  air  carri(;rs  of  the 
Memh(;r  .States  of  the  European 
(iommunity. 

Docket  Number:  D()'r-O.ST-2()()9- 
001 1). 

Date  Filed:  lanuarv  8,  2013. 

Dae  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scoi)e:  lanuarv  29.  2013. 

Description:  Application  of  1203343 
Alberta  Inc.  d/h/a  enerjet  (“enerjet”) 
recjuesting  that  the  De))artm(;nt  am(;nd 
its  foreign  air  carrier  permit  to  enable  it 
to  engage  in  .scheduled  air 
traus|)ortation  of  persons,  ])roperty,  and 
mail  between  Canada  and  the  United 
.States  as  more  s])ecifically:  enerjet  seeks 
authority  to  (i)  conduct  scheduled 
foreign  air  trans])ortation  of  ])er.sons, 
property,  and  mail  from  points  behind 
C.anada,  via  Ckmada  and  intermediate 
points,  to  a  point  or  ])oints  in  the  United 
.States  and  beyond,  co-extensive  with 
that  ])rovided  for  in  Annex  1,  .Section 
l.B  of  the  (Ipen  .Skies  Agreement  (the 
“Air  Transport  Agreement”)  between 
Canada  and  the  United  .States  signed  on 
March  12,  2007  and  (ii)  schedided  and 
charter  foreign  air  trans])ortation  of 
cargo  between  any  point  or  points  in  the 
United  .States  ami  any  other  point  or 
points;  in  addition  to  maintaining  its 
exi.sting  authority. 

Docket  Number:  D()T-O.S'r-2008- 
0105  and  DCT-O.ST-201 1-0070. 

Date  Filed:  lanuarv  10,  2013. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  lanuarv  31, 2013. 

Description:  Aj)plication  of  Federal 
Expre.ss  Corporation  (“F(;dEx  Exjire.ss”) 
r(;(]uesting  renewal  c)f  its  certificate  of 
public  convenience  and  nec;essity  for 
Route  508,  authorizing  FedEx  Express  to 
engage  in  scheduled  foreign  all-cargo  air 
transj)ortation  between  a  point  or  points 
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in  tlie  United  States,  and  certain  nain(;d 
points  in  Mexico. 

Barlicirii  |.  Hairston. 

Aclinfi  Pmgrnin  Mniuiffu'.  DockiH  ()i)(;r<ili()ns, 
FadamI  liagistcr  Liaison. 

IKK  Ooc.  2()i:i-()24r)2  Ciliul  2-4-i:i:  8:45  anil 
BILLING  CODE  4910-9X-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Release  From  Quitclaim  Deed 
and  Federal  Grant  Assurance 
Obligations  for  Delano  Municipal 
Airport,  Delano,  CA 

AGENCY:  Federal  Aviation 
Adinini.stration,  DOT. 

ACTION:  Notice  of  Recpiest  to  Release 
Airport  Land. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  for  a  release  of 
apjji'oximately  t).Ht)  acres  of  airport 
property  at  Delano  Municijjal  Airport, 
Delano,  California  from  all  conditions 
contained  in  the  Quitclaim  Diied  and 
Grant  Assurances  since  the  parcels  of 
land  ar(!  not  needed  for  airport 
])nr])oses.  The  property  will  he 
conveyed  at  its  fair  market  value  for  the 
benefit  of  the  airport.  The  use  of  the 
land  by  the  City  of  Delano  will  remain 
the  same  and  rej)resents  a  continued 
compatible  land  use  that  will  not 
interfere  with  the  air])ort  or  its 
o]jeration,  thereby  jjrotecting  the 
intere.sts  of  civil  aviation. 

DATES:  Comments  must  be  received  on 
or  before  March  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  on  the  recpiest  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Tony  Garcia,  Airjiorts 
Comjiliance  Program  Manager,  Federal 
Aviation  Administration,  Airports 
Division,  Federal  Register  Comment, 
15000  Aviation  Boulevard.  Lawndale. 
CA  5)0201 .  In  addition,  one  co])y  of  the 
comment  submitted  to  the  FAA  must  he 
mailed  or  delivered  to  Mr.  Roman 
Dowling,  Public  Works  Director,  City  of 
Delano,  1015  Eleventh  Avenue,  P.O. 

Box  3010,  Delano.  California  5)3210- 
3010. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Wendell  11.  Ford 
Aviation  Investment  and  Reform  Act  for 
the  21. St  Centurv  (AIR  21),  Public  Law 
10-181  (Aj)!-.  5,’ 2000;  114  Slat.  01),  this 
notice  must  he  publishcid  in  the  Fcideral 
Register  30  days  before  the  Secrcjtarv 
may  waive  any  condition  imposed  on  a 
fedcmdly  obligated  airport  by  surplus 


projjerty  t:onveyance  deeds  or  grant 
agrccements. 

The  following  is  a  brief  ovcn  view  of 
the  recpucst: 

The  City  of  Dcdano.  California 
rc'cpiested  a  release  from  the  conditions 
contained  in  the  Quitclaim  Deed  and 
Grant  A.ssnrance  obligations  for 
a])])roximately  5). 85)  acres  of  airport  land. 
The  ])roperty  is  located  on  the  west  and 
north  sides  of  the  airjjort  in  the  vicinity 
of  Lexington  Street.  A  City  public  works 
facility  occupies  7.8  acres,  while  2.05) 
acres  .serve  as  j)art  of  the  city  golf 
c:onr.se.  The  land  has  not  served  an 
airport  jjurpose  and  will  not  be  needed 
for  future  air])ort  purpo.ses.  The  land 
will  be  conveyed  to  the  City  for  its  fair 
market  value.  The  property  will 
continue  to  he  n.sed  for  the  .same 
purpose,  so  it  will  remain  a  compatible 
use  that  will  not  interfere  with  airport 
operations.  The  conveyance  will  not 
j)revent  development  of  the  airport, 
thereby  serving  the  interests  of  civil 
aviation. 

Issued  ill  I  tawilioriie,  California,  on 
lanuary  25),  20  1  3. 

Brian  Armstrong, 

A/finoger,  Safety  and  Standards.  Airports 
Division.  \V(-st(;rn-Pa(:ific  Pogion. 

|I-'R  Doc.  2()i;i-()247.'j  1010(1  2-4-i:i;  K:4.'>  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds — Change  In  Business 
Address  and  Redomestication: 
American  Fire  and  Casualty  Company 
(NAIC  #24066)  and  The  Ohio  Casualty 
Insurance  Company  (NA1C  #24074) 

agency:  Financial  Management  Service, 
Fisc;al  Service,  Dejiartment  of  the 
Treasury. 
action:  Notice. 

SUMMARY:  'I’his  is  Sujijilement  No.  4  to 
the  'rreasury  Dejiartment  Circular  570, 
2012  Revision,  jiiiblished  Julv  2,  2012, 
at  77  FR  35)322. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-0850. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  by  the  Treasury  that  the 
above-named  coinjianies  forniallv 
changed  their  “BUSINESS  ADDRESS” 
to  “02  Majile  Avenue,  Keene,  Nil 
03431”  effective  immediately.  In 
addition,  the  above-named  conijianies 
have  redomesticated  from  the  state  of 
Ohio  to  the  state  of  New  Mamjishire 
effective  October  1. 2012.  Federal  hond- 
ajijiroving  officers  should  annotate  their 


reference  cojiies  of  the  Treasury  Circular 
570  (“Circular”),  2012  Revision,  to 
reflect  these  changes. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
hiip://\v\\\v.lmH.tio(is.aov/(:S7(). 

Questions  concerning  this  Notice  may 
he  directed  to  the  IJ.S.  Dejiartment  of 
the  Treasury.  Financial  Management 
Service,  P’inancial  Accounting  and 
Services  Division,  Surety  Bond  Branch. 
3700  East-West  Highwav.  Room  OFOl, 
Hvattsville.  MD  20782. 

Dated:  Jaiiuary  14.  2013. 

Kevin  McIntyre, 

Acting  Director.  Financial  Accounting  and 
Seirices  Division.  Financial  .Management 
Sendee. 

|FR  Doc.  20i:i-(122‘)4  Filed  2-4-i:i:  K:4.5  am) 
BILLING  CODE  4810-35-IVI 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Actions  Taken  Pursuant  to  Executive 
Order  13382 

action:  Notice. 

SUMMARY:  The  'rreasury  Dejiartment’s 
Office  of  Foreign  Assets  Control 
("OFAC”)  is  announcing  an  ujidate  to 
the  entry  of  an  entity  on  OFAC’s  .SDN 
List  by  adding  an  alias  to  the  entity’s 
entry.  The  addition  of  the  alias  by  the 
Director  of  OFAC,  jiursuant  to  Executive 
Order  13382,  is  effec;tive  on  (annarv  24. 
2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Comjiliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Dejiartment  of 
the  Treasurv,  Washington,  DC  20220, 
Tel.:  202/022-245)0. 

SUPPLEMENTARY  INFORMATION: 

Ellectronic  and  Facsimile  Availability 

'rhis  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
[\v\v\v.treasiirv.goY/of(ic)  or  via  facsimile 
through  a  24-honr  fax-on-demand 
service,  Tel.:  202/022-0077. 

Background 

On  June  28,  2005,  the  Fresident, 
invoking  the  authority,  inter  nlin.  of  the 
International  Emergenev  Economic 
Bowers  Act  (50  U.S.C.  1701-1700) 
(“lEEBA”),  issued  Executive  Order 
13382  (70  FR  38507,  July  1.  2005)  (the 
“Order”),  effective  at  12:01  a.m.  ea.stern 
daylight  time  on  June  25),  2005.  In  the 
Order,  the  Fresident  took  additional 
stejis  with  resjiect  to  the  national 
emergency  de.scrilied  and  declared  in 
Executive  Order  125)38  of  November  14, 
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1094,  regarding  tlio  jjioliferation  of 
\veaj)ons  of  mass  destruction  and  the 
means  of  delivering  them. 

Section  1  of  the  Order  blocks,  with 
certain  exce])tions.  all  property  and 
interests  in  properly  that  are  in  the 
United  Stales,  or  that  hereafter  come 
within  the  United  Slates  or  that  are  or 
hereafter  come  within  the  posse.ssion  or 
control  of  United  States  persons,  of:  (1) 
The  persons  listed  in  the  Annex  to  the 
Order:  (2)  any  foreign  j)erson 
determiiKid  by  the  Secretary  of  State,  in 
consultation  with  the  Secretary  of  the 
Treasury,  the  Attorney  (ameral.  and 
otlier  relevant  agencies,  to  have 
engageil.  or  attempl(;d  to  engage,  in 
activities  or  transactions  that  have 
materially  contributed  to,  or  pose  a  risk 
of  materially  contributing  to.  the 
proliferation  of  weaj)ons  of  mass 
destruction  or  their  means  of  delivery 
(im;lnding  mi.ssiles  caj)al)le  of  delivering 
such  weapons),  including  any  efforts  to 
manufacture,  acquire,  possess,  develop, 
transport,  transfer  or  use  such  items,  by 
any  j)erson  or  foreign  country  of 
jaoliferation  concern;  (3)  any  per.son 
determined  by  the  .Secretary  of  the 
Treasury,  in  consultation  with  the 
.S(!crelary  of  .State;,  the  Attorney  (aaieral. 
and  other  relevant  agencies,  to  have 
provid(;d.  or  attempl(;d  to  |)rovide. 
Ihiancial,  material,  technological  or 
other  support  for.  or  goods  or  .services 
in  support  of.  any  activity  or  transaction 
described  in  clause  (2)  above  or  any 
person  who.se  i)roj)erty  and  interests  in 
l)roperty  are  blocked  pursuant  to  the 
Order;  and  (4)  any  jjerson  determined 
by  the  .Secretary  of  tin;  Treasury,  in 
consultation  with  the  .Secretary  of  .State, 
the  Attorney  General,  and  other  relevant 
agencies,  to  he  owned  or  controlled  by, 
or  acting  or  purporting  to  act  for  or  on 
behalf  of,  (liret.tly  or  indirectly,  any 
person  whose  prop(;rty  and  inten;sts  in 
IMoperty  are  l)h)cked  ))nrsnant  to  the 
Order. 

On  jannary  24th.  2013.  the  Director  of 
OFA(i  amended  the  designation  record 
for  KOREA  MINING  DEVELOPMENT 
TRADING  GORRORA'nON  to  include  a 
new  alias.  The  npdat(;d  entry  on  the 
SDN  List  is  as  follows: 

Entitv: 

1.  KOREA  MINING  DEYEl.OPMEN'r 
TRADING  (X)RPORAT!ON  (a.k.a. 
GllANGGWANG  SlNYONCi 
CORPORATION;  a.k.a.  EXTERNAL 
TEGI  lNOLO(]Y  GENERAL 
CORPORATION;  a.k.a.  KOREA 
KUMRYOi'^iG  TRADING  COMPANY; 
a.k.a.  NORTH  KOREAN  MINING 
DEVELOPMENT  TRADING 
CORPORATION;  a.k.a.  “KOMID”), 
Central  Di.strict,  Pvongvang,  Kor(;a, 
North  INPWMD). ' 


Dated;  )amiarv  24,  2013. 

Adam  |.  S7.id>in, 

Diwclor.  Offica  nfFowii^n  Assuls  (Control. 

IKK  Doc.  3(n:{-()2472  Kihul  2-4-i:{:  H:4.S  ain| 

BILLING  CODE  4810-AL-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Actions  Taken  Pursuant  to  Executive 
Order  13382 

AGENCY:  Office  of  Foreign  A.ssets 
Control,  Treasury  Department. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  A.ssets  Control 
(“OF’AG”)  is  publishing  on  OFAG's  list 
of  .S])ecially  Designated  Nationals  and 
Bioi;ked  Persons  (“.SDN  Li.st”)  the  nam(;s 
of  three  entities  and  three  individuals. 
who.se  i)ro])erty  and  interests  in 
property  are  blocked  pursuant  to 
Executive  Order  13382  of  )nne  28,  2(K).'i, 
“Blocking  Pro])erty  of  Weapons  of  Mass 
Diistruction  Proliferators  and  Their 
.Supporters."  Tin;  designations  bv  the 
Director  of  OFAG.  pursuant  to  l';x(;cntive 
Ord(;r  13382,  were  effective  on  )annarv 
24.2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreach  Im])lementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  2()22(), 
Tel.;  202/022-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAG  are 
available  from  OFAG's  Web  site 
(ww’w’.trcasiiiy.gov/ofac)  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  Tel.:  202/022-0077. 

Background 

On  June  28,  200.'S,  the  President, 
invoking  the  authority,  inter  (ilia,  of  the 
International  Emergenev  Economic 
Powers  Act  (.'50  U.S.G.  1701-1700) 
(“lEEPA”),  issued  Executive  Order 
13382  (70  FR  38.'507.  July  1. 2005)  (the 
“Order”),  effective  at  12:01  a.m.  eastern 
daylight  time  on  |nne  29,  2005.  In  the 
Order,  the  President  took  additional 
steps  with  respect  to  the  national 
emergency  de.scrihed  and  declared  in 
Executive  Order  12938  of  November  14, 
l‘)94,  regarding  the  j)roliferation  of 
wea})ons  of  mass  destruction  and  the 
means  of  delivering  them. 

.Section  1  of  the  Order  blocks,  with 
certain  excejitions,  all  property  and 
interests  in  inoperty  that  are  in  the 
United  States,  or  that  hereafter  come 


within  the  United  .Stat(;s  or  that  are  or 
heniafter  come  within  the  possession  or 
control  of  United  .States  ])er,sons,  of:  (1) 
The;  ])er,sons  listed  in  the  Annex  to  the 
Order;  (2)  any  foreign  person 
determined  by  tin;  .Secnitary  of  .State,  in 
consultation  with  the  .Secretary  of  the 
Treasury,  the  Attorney  General,  and 
other  relevant  agencies,  to  have 
engaged,  or  attemj)ted  to  engage,  in 
activities  or  transactions  that  have 
materially  contributed  to,  or  i)ose  a  risk 
of  materially  contributing  to,  the 
])roliferation  of  weapons  of  mass 
destruction  or  their  means  of  delivery 
(including  mi.ssiles  capable  of  delivering 
such  weapons),  including  any  efforts  to 
manufacture,  acejuire,  ])ossess,  develoj), 
trans])ort.  transfer  or  use  such  items,  hv 
any  ]a;rson  or  foreign  country  of 
prolif(;ration  concern;  (3)  any  per.son 
determined  by  the  .Sec;retary  of  the 
Treasury,  in  consultation  with  the 
.Secretary  of  .State,  the  Attorney  General, 
and  other  relevant  agencies,  to  have 
j)rovided,  or  attempted  to  ])rovide, 
financial,  material,  technological  or 
other  support  for.  or  goods  or  services 
in  sn])])ort  of.  any  activity  or  transaction 
de.scrihed  in  clause  (2)  above;  or  any 
p(;rson  whose  jiropertv  and  int(;re,st.s  in 
pre)])erty  are  hhicked  i)ur.snant  to  the 
Order;  and  (4)  any  person  determined 
by  the  .Secretary  of  the  Treasury,  in 
consultation  with  the  .Secr(;tarv  of  .State, 
the  Attorney  General,  and  other  r(;levant 
agencies,  to  he  owned  or  controlled  by, 
or  acting  or  purporting  to  act  for  or  on 
behalf  of,  ilirectly  or  indirectly,  anv 
p(;rson  whose  ])roperty  and  interests  in 
projjertv  are  blocked  ])ur.suant  to  the 
Order.  ‘ 

On  Jannary  24.  2013,  the  Director  of 
OFAG.  in  consultation  with  the 
Departments  of  .State,  Justice,  and  other 
relevant  agencies,  designated  one  entity 
and  two  individuals  whose  proj)erty 
and  interests  in  property  are  blocked 
])ursuant  to  Executive  ()rd(;r  13382. 

The  list  of  additional  designees  is  as 
follows: 

1.  KIM,  Kwang-Il,  Beijing,  Ghina; 
nationality  Korea,  North;  Tanchon 
Gommerc:ial  Bank  Deputy 
Repre.sentative  to  Beijing,  Ghina 
(individual)  jNPWMDj. 

2.  RA,  Kyong-.Su,  Beijing.  Ghina: 
Tanchon  Gommercial  Bank 
Repre.sentative  to  Beijing,  (ihina 
(individual)  jNPWMDj. 

3.  LEADER  (HONG  KONG) 
INTERNATIONAL  TRADING,  I.IMITED 
(a.k.a.  LEADER  INTERNATIONAL 
TRADING  LIMITED),  Room  1(510  Nan 
Fling  Tower,  173  Des  Voenx  Road,  Hong 
Kong  jNPWMDj. 
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Dalcul:  lamiarv  28,  201.8. 

Adam  ).  Sziiliin, 

Director,  Office  of  Foreign  Assets  Oontrof 
(FK  D(ii:.  8018-02474  FHimI  2-4-18:  «:4.''i  am| 
BILLING  CODE  4810-AL-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
'I’reasnry. 

ACTION:  Notice  and  re(]ue.st  for 
comments. 

SUMMARY:  The  Department  of  the 
'freasiiry,  as  ])art  of  its  continuing  effort 
to  reduce  jiaiierwork  and  resjKmdent 
liurden,  invites  tlie  general  jnihlic  and 
oilier  Federal  agencies  to  lake  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  recjiiired  by  the 
Paperwork  Reduction  Act  of  199.'), 

Public  Law  104-13  (44  IJ.S.C. 
3.')()()(c)(2)(A)).  (airrently,  the  IRS  is 
soliciting  comments  concerning 
Minimum  Tax — Tax  Benefit  Rule. 

DATES:  Written  comments  should  he 
received  on  or  before  April  8,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  room  0129,  1111  (lonslitiition 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  iuformatiou  or 
c:o])ies  of  the  regulation  should  he 
directed  to  Martha  R.  Brin.son,  at  (202) 
022-3809,  or  at  Internal  Revenue 
.Service,  Room  0129,  1111  (k)u.stitntiou 
Avenue  NW.,  Washington,  D(]  20224.  or 
through  the  Internet  at 
Martha. R.Briiison@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

I'itia:  Minimum  Tax — 'Lax  Benefit 
Rule. 

OMR  Niiniber:  l.')4.')-1093.  Regulation 
Project  Nnniher:  iA-.')0-87  and  Ia-.'IO- 
87  (TD  8410). 

Abstract:  .Section  .')8(h)  of  the  Internal 
Revenue  Code  provides  that  the 
.Secretary  of  the  Treasury  shall  pre.scrihe 
regulations  that  adjust  tax  ])reference 
items  where  such  items  provided  no  tax 
bmiefit  for  any  taxable  year.  This 
regulation  provides  guidance  for 
situations  where  tax  ])reference  itians 
did  not  result  in  a  tax  benefit  because 
of  available  credits  or  refund  of 
minimum  tax  paid  on  such  preferences. 

(inrrent  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  aj)proved  collection. 


Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Time  per  Resfiondent:  12 
minutes. 

Estimated  Total  Aiimial  Rnrden 
Honrs:  40. 

rhe  following  paragraph  ai)plies  to  all 
of  the  collections  of  1  information 
covered  by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
res])ond  to,  a  collection  of  information 
uidess  the  collection  of  information 
displays  a  valid  OMB  control  nnmher. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  re(iuired  by  28  IJ..S.C.  8103. 

Request  for  (Comments:  Comments 
submitted  in  resjjonse  to  this  notice  will 
he  summarized  and/or  included  in  the 
recjne.st  for  OMB  approval.  All 
comments  will  become  a  matter  of 
j)nl)lic  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  neces.sarv  for  tin)  ])ro])er 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  juactical  ntilitv: 

(b)  the  accuracy  of  the  agency’s  e.stimate 
of  the  l)nrden  of  the  collection  of 
information;  (c)  ways  to  (udiance  the 
(jnality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniejnes  or  other  forms  of  information 
technology:  and  (e)  estimates  of  cajiital 
or  start-np  co.sts  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )jiiuiarv  19,  201.3. 

Yvette  Lawrence, 

IRS  Reports  Olearonce  Officer. 

|FK  Doc.  20i:i-()2487  Filed  2-4-18:  8:4.')  am| 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  .Service  (IRS), 
rreasnrv. 

ACTION:  Notice  and  recpiest  for 
comments. 

SUMMARY:  The  Dejiartment  of  the 
Treasury,  as  jiart  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
ojiportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  reijuired  bv  the 
Paperwork  Reduction  Act  of  199.'), 

Public  Law  104-13(44  IJ.S.C. 
35()8(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning 
Employers’  Qualified  Educational 
A.ssi.stance  Programs. 

DATES:  Written  comments  should  be 
received  on  or  before  April  8.  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service,  room  8129,  1111  (Constitution 
Avenue  NW.,  Washington,  DCC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recjiiests  for  additional  information  or 
coj)ies  of  the  regulation  should  be 
directed  to  Martha  R.  Brinson  at  (202) 
822-3889,  Internal  Revenue  Service, 
room  8129. 1111  Constitution  Avenue 
NW..  Wa.shington,  DC  20224,  or  through 
the  internet  at 
Maiilia.R.Rrin.son@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employers’  Qualified 
Eilucational  Assistance  Programs. 

OMR  Nnmher;  l.')4.')-0788. 

Regulation  Project  Number:  EE-1 78- 
78  (TD  7898). 

Abstract:  Internal  Revenue  (Code 
section  127(a)  provides  that  the  gross 
income  of  an  emj)lovee  does  not  include 
amounts  paid  or  expen.ses  incurred  by 
an  employer  if  furnished  to  the 
emj)loyee  pursuant  to  a  (inalified 
edncatit)nal  a.ssi.stance  program.  This 
regulation  reipiires  that  a  tpialified 
educational  assistance  program  must  he 
a  .sej)arate  written  plan  of  the  emj)loyer 
and  that  emj)loyees  must  be  notified  of 
the  availability  and  terms  of  the 
program.  Also,  .substantiation  mav  he 
recjuired  to  verify  that  employees  are 
entitled  to  exclude  from  their  gross 
income  amounts  paid  or  ex])ense.s 
incurred  by  the  em})loyer. 

Onrrent  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  api)roved  collection. 

Affected  Public:  Business  or  other  for- 
])rofit  organizations,  and  individuals  or 
liouseholds. 

Estimated  Number  of  Respondents: 
.'■),2()0. 

Estimated  Time  Per  Respondent:  7 
minutes. 

Estimated  Total  Animal  Rnrden 
Honrs:  81.'). 

The  following  paragraj)h  a])plie.s  to  all 
of  the  collections  of  linformation 
covered  by  this  notice: 

An  agency  may  not  conduci  or 
spon.sor,  and  a  per.son  is  not  reqiured  to 
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n;sj)ond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  ()MI3  control  number. 
Hooks  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contcaits  may  Ixjcome  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  re(]uired  by  2(5  ll.S.C.  (5103. 

K(H|uesl  for  (Comments 

('omments  submitted  in  response  to 
this  notice  will  he  summarized  and/or 
included  in  the  recpiest  for  OMH 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
iidbrmation  is  necessary  for  the  proper 
piirformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  |)ractical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(]uality.  utility',  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize;  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techni(jues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  ca])ital 
or  start-nj)  costs  and  co.sts  of  operation, 
maintenance,  and  purchase  of  services 
to  j)rovide  information. 

Ai)])r()V(!(l:  lanuiirv  U).  2013. 

Yvetti;  l.a\vri;nf:i;, 

ins  llaports  Charanco  Officer. 

IKK  Doc.  Filed  2-4-1  ;i;  »:4.'>  am| 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8879-C  and  Form 
8879-1 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUI\/IMARY:  The  Department  of  the 
Treasury,  as  jiart  of  its  continuing  effort 
to  reduce  j)a])erwork  and  re.sjKindent 
burden,  invites  the  general  juiblic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  lon.'i. 

Public  Law  104-13  (44  U.S.C. 
3.'>()(5(c)(2)(A)).  Gurrentlv,  the  IRS  is 
soliciting  comments  concerning  Form 
8870-G.  IRS  r-fih  Signature 
Authorization  for  Form  1120,  and  Form 
8870-1,  IRS  e-file  Signature 
Authorization  for  Form  112()-I'’. 

DATES:  Written  comments  should  he 
received  on  or  before  April  8,  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  room  (5129,  1111  Gonstitution 
Avenue  NW..  Washington,  DG  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Recpiests  for  additional  information  or 
co])ies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Hrinson, 
at  Internal  Revenue  Service,  room  (5129, 


1111  (^institution  Avenue  NW., 
Wa.shington,  D(^  20224,  or  at  (2  02)  (522- 
38(59,  or  through  the  Internet  at 
M(irth(i.I{.Bnns()n@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Titia:  IRS  a-fila  Signature 
Authorization  for  Form  1120;  IRS  e-///e 
Signature  Authorization  for  Form  1120- 
I-’. 

OMB  Niimhnr:  1 .14. '1-1 8(54. 

Form  Numhor:  8879-C;;  8879-1. 

Ahstract:  The  Form  8879-(L  IRS  e-file 
.Signature  Authorization  for  Form  1120. 
and  Form  8879-1.  IRS  e-file  Signature 
Authorization  for  Form  112()-F,  will  he 
used  in  the  Modernized  e-File  program. 
Form  8879-(;  authorizes  an  officer  of  a 
corporation  and  an  electronic  return 
originator  (ERO)  to  use  a  jiersonal 
identification  number  (PIN)  to 
electronically  sign  a  corporation’s 
electronic  income  tax  return  and,  if 
applicable.  Electronic  Funds 
Withdrawal  ("on.sent.  Form  8879-1 
authorizes  a  corporate  officer  and  an 
electronic  return  originator  (ERO)  to  use 
a  personal  identification  numher  (PIN) 
to  electronically  sign  a  corjKirat ion's 
electronic  income  tax  return. 

(Airivnt  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpc  of  Beview:  Extension  of  a 
currently  ajiproved  collection. 

Affected  Public:  Husinesses  or  other 
for-profit  organizations. 


Number  of 
responses 

Time  per 
response 

Total  hours 

7,760 

7,500 

6.29 

6.29 

48,811 

47,175 

15,260 

95,986 

The  following  jiaragrajih  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  nerson  is  not  recpiired  to 
respond  to,  a  collection  of  information 
unle.ss  the  collection  of  iidbrmation 
displays  a  valid  OMH  control  number. 
Hooks  or  records  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  (ienerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  2(5  IJ.S.C^  (5103. 

Be(]uesi  for  Comments:  Gomments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
r(;(jue.st  for  OMH  apjiroval.  y\ll 


comments  will  h(;come  a  matter  of 
]iul)lic  record.  Gomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  jiractical  utility; 
(h)  the  accuracy  of  the  agency’s  e.stimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
(piality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniijues  or  other  forms  of  information 
technology;  and  (e)  e.stimates  of  cajiital 
or  .start-up  co.sts  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

A])|)r()V(!(l:  laiuiarv  2:5.  201  :i. 

Yvellfi  Lawrence, 

IBS  Beporls  CAenrance  Officer. 

IKK  Doc.  2(n;)-()2412  Kilcd  2-4-i:i;  «:4.S  iim| 
BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 
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action:  Notice  and  recjuest  for 
comments. 

SUMMARY:  The  Department  of  tlie 
Tn;asury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
Inirden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
o])])ortunity  to  comment  on  |)ropose(i 
and/or  continuing  information 
collections,  as  nHiuinid  by  the 
Paperwork  Reduction  Act  of  199.'), 

Public  Law  104-13  (44  IJ.S.Ck 
3.'){)()(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Cash 
Reporting  by  Court  ("lerks. 

DATES:  Written  comments  should  he 
received  on  or  before  A})ril  8,  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  room  0129,  1111  Con.stitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reqne.sts  for  additional  information  or 
copies  of  this  regulation  .should  he 
directed  to  Martha  R.  Brinson,  at  (202) 
022-3809,  or  at  Internal  Revenue 
Service,  room  0129,  1111  Clonstitntion 
Avenue  NW.,  Washington,  DC0224,  or 
through  the  internet,  at 
Martha. n.Brinson@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

I'iila:  (iash  Re])orting  hv  Court  (ilerks. 

OMB  Nnm/jer;  l.')4;)-1449. 

Bagalation  Projact  Nnml)ar:  lA-.')7-94 
(TD  80,52). 

This  regulation  concerns  the 
information  reporting  recjnirements  of 
the  Federal  and  Stale  court  clerks  nj)on 
receij)t  of  more  than  ,$10,000  in  cash  as 
hail  for  any  individual  charged  with  a 
specified  ta  iminal  offense.  The  Internal 
Revenue  Service  will  use  the 
information  to  identify  individuals  with 
large  cash  incomes.  Clerks  must  also 
furnish  the  information  to  the  United 
.States  Attorney  for  the  jurisdiction  in 
which  the  individual  charged  with  the 
crime  resides  and  to  each  person 
posting  the  bond  whose  name  is 
required  to  he  included  on  for  8300. 

Current  Actions:  Then;  is  no  change  to 
this  existing  regidation. 

Type  of  Beview:  Extension  of  a 
currently  ajjproved  collection. 

Affected  Public:  Federal,  state,  local 
or  tribal  governments. 

Estimated  Nnniber  of  Besixmdents: 
250. 

Estimated  Time  Per  Bespondent:  30 
minutes. 

Estimated  Total  Anmnd  Burden 
Honrs:  125. 

'I’he  following  paragraj)h  ap])lie.s  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
dis])lay.s  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  he;  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
rev(;nne  law.  Generally,  tax  returns  and 
tax  return  information  an;  confidential, 
as  re(|uired  hv  28  IJ..S.C.  8103. 

R(;(}ue.st  for  Gomments:  Gomments 
submitted  in  resj)onse  to  this  notice  will 
he  summarized  and/or  included  in  the 
retpiest  for  OMB  approval.  All 
comments  will  h(;come  a  matter  of 
public  record.  Gomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  neces.sary  for  the  proper 
j)erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practic:al  utilitv: 
(h)  the  accuracy  of  the  agency’s  e.stimate 
of  the  burden  of  the  collection  of 
information:  (c)  way.s  to  enhance  the 
(jnality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  re.s])ondents,  including 
through  the  use  of  automated  collection 
techniejues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  .start-up  co.sts  and  costs  of  operation, 
maintenance,  and  purchase  of  .services 
to  provide  information. 

A|)pr()V(;(l:  )nmiarv  19,  2013. 

Yvette;  Lawrence, 

IBS  Beporls  Clearance  Officer. 

ILK  Doc.  2()i:i-()24;!(>  Kiliui  2-4-i;i;  «;4.')  iiinl 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Notice  97-66 

agency:  Internal  Revenue  .Service  (IRS), 
Tr(;asury. 

ACTION:  Notice  and  re(]ue.st  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  j)art  of  its  continuing  effort 
to  reduce  paperwork  and  respond(;nt 
burden,  invites  the  general  j)uhlic  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  j)ropo.sed 
and/or  continuing  information 
collections,  as  retjuired  by  the 
Fajjerwork  Reduction  Act  of  1995, 
Fuhlic  Law  104-13(44  II.S.G. 
35()8(c)(2)(A)).  Gurn;ntly,  the  IR.S  is 
soliciting  comments  concerning  Notice 
97-88,  Gertain  Payments  Made  Pursuant 
to  a  .Securities  Lending  Tran.saction. 


DATES:  Written  comments  .should  he 
received  on  or  before  April  8,  2013  to 
lx;  as.sured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  R(;venue 
.Service,  room  8129,  1111  Gon.stitution 
Av(;nne  NW.,  Washington,  DG  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recpie.sts  for  additional  information  or 
cojiies  of  the  regulations  should  he 
directed  to  Martha  R.  Brin.son  at  Internal 
Revenue  .Service,  room  8129,  1111 
Gonstitution  Avenue  NW..  Washington. 
DG  20224,  or  at  (202)  822-3889,  or 
through  the  internet  at 
Maiiba.B.Brinson@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Gertain  Payments  Made 
Pursuant  to  a  Securities  Lending 
Transaction. 

OMB  Number:  154.5-1588. 

Notice  Number:  Notice  97-88. 

Abstract:  Notice  97-88  modifies  final 
regulations  which  were  effective 
November  14,  1997.  The  notice  relaxes 
the  statement  requirem(;nt  with  respect 
to  substitute  intenist  payments  relating 
to  securities  loans  and  .sale-repurcha.se 
transactions.  It  also  provides  a 
withholding  mechanism  to  eliminate 
excessive  withholding  on  multiple 
payments  in  a  chain  of  substitute 
dividend  payments. 

Current  Actions:  'rh{;r(;  are  no  changes 
being  made  to  the  notice  at  this  time. 

Tvpe  of  Beview:  Extension  of  a 
currently  a|)])roved  collection. 

Affected  Pablic:  Business  or  other  for- 
profit  organizations. 

Estimated  Namber  of  Bespondents: 
383.5()(). 

Estimated  Time  Per  Bespondent:  10 
minutes. 

Estimated  Total  Anmnd  Barden 
Honrs:  82,750. 

The  following  paragra])h  apj)lies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  jierson  is  not  re(iuin;d  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  mu.st  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  28  l]..S.(k  8103. 

Bequest  for  Comments:  Gomm(;nt.s 
submitted  in  res])on.se  to  this  notice  will 
Im;  summarized  and/or  included  in  the 
retpiest  for  OMB  a))provaL  All 
comments  will  become  a  matter  of 
public  record.  Gomments  are  invited  on; 
(a)  Whether  the  collection  of 
information  is  neces.sary  for  the  proj)er 
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performance  of  the  functions  of  tlie 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhanc(!  the 
(juality,  utility,  and  clarity  of  the 
information  to  Ix^  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techni(jues  or  other  forms  of  information 
technology:  and  (e)  estimates  of  caj)ital 
or  start-uj)  costs  and  costs  of  operation, 
maintenance,  and  jjurcha.se  of  services 
to  provide  information. 

Aijproved:  )aiiiiarv  It).  201 
Yvcilli!  Lawrence, 

IliS  liaporls  CAinminca  OHicf;!  . 

IKK  Doc.  2(li:)-02414  Filed  2-4-i;t:  H:4.t  ain| 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  .Service  (IRS). 
Trcnisurv. 

ACTION:  Notice  and  recjue.sl  for 
comments. 


SUMMARY:  The  De|)artment  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  papitrwork  and  resjiondent 
hurden,  invites  the  general  piihlic  and 
other  Federal  agencies  to  take  this 
oj)|)ort unity  to  comment  on  |)roposed 
and/or  continuing  information 
collections,  as  recjuired  by  the 
Fapiirwork  Reduction  Act  of  ItFK'i. 

Fuhlic  Law  104-13  (44  Li.S.C. 
3.'j()(>(c)(2)(A)).  Currently,  the  IR.S  is 
soliciting  comments  concerning 
('ontinnitv  of  Interest. 

DATES:  Written  comments  should  he 
received  on  or  before  April  8,  2013  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
.Service,  room  0120.  1111  (k)nstitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reijuests  for  additional  information  or 
copies  of  the  regulation  should  be 
directiul  to  Martha  R.  Brinson,  (202) 
022-3809,  at  Internal  Revenue  .Service, 
room  0129,  1111  (ionstitution  Avenue 
NW.,  Washington.  DCi  20224,  or  through 
the  internet  at 
Mail  ha. Ii.Bnnson@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Tillo:  Continuity  of  Interest. 

OMB  \knnl)or:  1.14. 5-1 091. 


Bognlation  Projoci  Ninnhor:  RLC- 
120882-97  (TD  8898). 

A/j.s/mc/;  Tax])ayers  who  entered  into 
a  binding  agreement  on  or  after  )anuary 
28.  195)8  (the  effective  date  oft?  1.308- 
Tf).  and  before  the  effective  dale  of  the 
final  regulations  under  1.308-1  (e)  may 
reipiest  a  jirivate  letter  ruling  jiermitting 
them  to  apj)ly  §  1. 308-1  (e)  to  their 
transaction.  A  jnivale  letter  riding  will 
not  he  issued  unless  the  taxpayer 
e.stahlishes  to  the  satisfaction  of  the  IR.S, 
that  iiiere  is  not  a  significant  risk  of 
different  parties  to  the  tran.saction 
taking  inconsi.stent  ])osilions,  for  IJ..S. 
lax  pnrpo.ses  with  respect  to  the 
applicability  of  ^  1.308-1  (e)  to  the 
transaction. 

(Aiiront  Actions:  There  is  no  change 
in  the  jjaperwork  burden  previously 
appioveil  by  OMB.  This  regulation  is 
being  submitted  for  renewal  pnrpo.ses 
oidy. 

Typo  of  Boviow:  Extension  of  a 
currently  approved  collection. 

Affoctod  Public:  Businesses  and  other 
for-])ro(il  organizations. 

Hsliinatoa  Ninnhor  of  Bosi)on(lon1s: 

10. 

Estimated  Time  Par  Bospondent:  1.10 
hours. 

Estimated  Toted  Anmnd  Barden 
Honrs:  1  ,.100. 

The  following  jiaragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reipiired  to 
res]K)nd  to,  a  i:ollection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  28  II.S.G.  8103. 

Bequest  For  (Comments:  Comments 
submitted  in  respon.se  to  this  notice  will 
be  summarized  and/or  included  in  the 
reque.st  for  OMB  aiiproval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  pro])er 
performance  of  the  functions  of  the 
agency,  including  whetluir  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  eidiance  the 
{|ualily,  utility,  and  clarity  of  the 
information  to  hi;  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  ojieration, 
maintenance,  and  ])urcha.se  of  services 
to  provide  information. 

A|)|)r()Viul;  )aiuiarv  23.  2013. 

Yvelle  Lawrenia;, 

IBS  Be'porls  ('Acamnee  Olficar. 

IKK  Dtic.  2()i:)-ll241.'j  Kilod  2-4-1:):  0:4.')  iiinl 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-H 

agency:  Internal  Revenue  .Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
e:onnnents. 

SUMMARY:  'Die  Department  of  the 
Treasury,  as  jiart  of  its  continuing  effort 
to  reduce  jiajierwork  and  responilent 
hurden.  invites  the  general  jniblic  and 
other  Federal  agencies  to  take  this 
ojiportunity  to  comment  on  projiosed 
and/or  continuing  information 
collections,  as  reijuired  by  the 
Paperwork  Reduction  Act  of  1991, 

Public  Law  104-13(44  D.S.C. 
31()8(c)(2)(A)).  C^urrently,  the  IR.S  is 
soliciting  comments  concerning  Form 
1()5)5)-IL  Health  (kiverage  Tax  Credit 
(IK/rC)  Advance  Payments. 

DATES:  Written  comments  .should  be 
received  on  or  before  April  8,  2013  to 
he  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence.  Internal  Revenue 
.Service,  room  8129,  1111  Constitution 
Avenue  NW..  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reipiests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson 
at  Internal  Revenue  .Service,  room  8129, 
1111  Constitution  Avenue  NW.. 
Washington,  DC  20224,  or  at  (202)  822- 
3889,  or  through  the  Internet  at 
Mai1ha.B.Brinson@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Health  Coverage  I’ax  Credit 
(HC;TC)  Advance  Payments. 

OMB  A'mn/mr;  1141-1813. 

Form  Nnmher:  b’orm  105)9-H. 

Abstract:  P’orm  1095)-H  is  used  to 
report  advance  jiavinents  of  health 
insurance  jnemiums  to  (|ualified 
recipients  for  their  use  in  conqniting  the 
allowable  health  insurance  credit  on 
Form  8881. 

(Airrent  Act/on.s;  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Beview:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 
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EstiimitfHl  Number  of  liesponses: 
IIO.OOO. 

Estimated  Time  Per  Hespondent:  18 
minutes. 

Estimated  Total  Annucd  Burden 
Hours:  3:t.()()(). 

Tlie  following  paragraph  api)li(!s  to  all 
of  the  collections  of  information  covered 
hy  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])erson  is  not  rerinired  to 
respond  to,  a  collection  of  information 
mde.ss  the  collection  of  information 
dis|)lays  a  valid  OMB  control  numher. 
Books  or  records  relating  to  a  collection 
of  information  mu.st  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  reepured  hy  28  U.S.C.  8103. 

Bequest  for  Comments:  Comments 
snhmitted  in  res])onse  to  this  notice  will 
he  summarized  and/or  included  in  the 
rerpiest  for  OMB  approval.  All 
comments  will  hec.ome  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessarv  for  the  pro])er 
]){!rformanf:e  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracv  of  the  agency’s  estimate 
t)f  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
([iiality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  res))ondents.  including 
through  the  use  of  automated  collection 
techni(]ues  or  other  forms  of  information 
technology;  and  (e)  estimates  of  ca})ital 
or  start-ii])  costs  and  co.sts  of  operation, 
maintenance,  and  jmrchase  of  services 
to  provide  information. 

A|)pr()V(!(l:  Jnnuarv  2:t.  201.3. 

Yvette  Lawrence, 

IBS  Bepnrts  Clearance  Officer. 

ILK  Doc:.  2()i:i-()24i;i  Filcicl  2-4-i;t;  H:4.t  iim| 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-OID 

AGENCY:  Internal  Revenue  Service  (IRS), 
rreasurv. 

ACTION:  Notice  and  recjuest  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  jiajierwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


ojiport unity  to  comment  on  jiroposed 
and/or  contimung  information 
collections,  as  required  hv  the 
Paperwork  Reduction  Act  of  intl.'i, 

Public  haw  104-13  (44  IJ.S.C. 
35()8(c)(2)(A)).  Currentlv,  the  IRS  is 
soliciting  comments  concerning  Form 
1000-OID,  Original  Issue  Discount. 

DATES:  Written  comments  should  he 
received  on  or  before  April  8,  2013  to 
he  a.ssnred  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  8129,  1111  Con.stitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Recjiiests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  he  directed  to  Martha  R.  Brinson 
at  Internal  Revenue  Service,  Room  8129, 
1111  Con.stitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  822- 
3889,  or  through  the  internet  at 
Martha.B.Brinson@irs.eov. 

SUPPLEMENTARY  INFORMATION: 

T///e;  Original  Issue  Discount. 

OMB  Number:  1  .'■i4.'l-01 1 7. 

Eorm  Number:  1099-()1D. 

Abstract:  Vorm  1099-OID  is  n.sed  for 
reporting  original  i.ssne  discount  as 
required  by  section  8049  of  the  Internal 
Revenue  Code.  It  is  used  to  verify  that 
income  earned  on  di.scount  obligations 
is  pro])erly  re|)orted  hy  the  recipient. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  o/7?ev/en’;  Extension  of  a 
currently  a])proved  collection. 

Affected  Public:  Businesses  or  other 
for-j)rofit  organizations. 

Estimated  Number  of  Besponses: 

,'5,908, 98. '5. 

Estimated  Time  per  Besponse:  12  min. 

Estimated  Total  Annual  Burden 
//ouns;  1.142,324. 

'I’he  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice; 

An  agency  may  not  conduct  or 
sj)onsor,  and  a  person  is  not  nujuired  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
dis})lays  a  valid  OMB  control  numher. 
Books  or  records  relating  to  a  collection 
of  information  mu.st  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  anv  internal 
revenue  law.  Cenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  recpiired  hy  28  IJ.S.C.  8103. 

Becpiest  for  Comments:  Comments 
submitted  in  resjionse  to  this  notit:e  will 
he  summarized  and/or  included  in  the 
reque.st  for  OMB  approval.  All 
comments  will  bei:ome  a  matter  of 
juihlic  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utilitv: 

(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
(juality,  utilitv,  and  claritv  of  the 
information  to  he  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
technicjnes  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  ojieration, 
maintenance,  and  jmrcha.se  of  services 
to  provide  information. 

Ajiprovod:  laiuiarv  19.  2013. 

Yvette  Lawrenc;e, 

IBS  Beporls  Clearance  Officer. 

IFR  Doc.  2()i:{-()24:t8  Filed  2-4-i:t:  «:4.">  !Un| 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel — Notice  of 
Availability  of  Report  of  2012  Closed 
Meetings 

agency:  Internal  Revenue  Service. 

Treasurv. 

action:  Notice. 

SUMMARY:  Bursuant  to  ."i  IJ.S.C.  app.  I 
section  l()(d),  of  the  Federal  Advi.sorv 
Committee  Act,  and  .'5  IJ.S.C.  section 
5.'52b.  the  Covernment  in  the  Sunshine 
Act,  a  report  summarizing  the  clo.sed 
meeting  activities  of  the  Art  Advi.sorv 
Panel  during  2012  has  been  prepared.  A 
copy  of  this  report  has  been  filed  with 
the  Assistant  Secretarv  of  the  Treasurv 
for  Management. 

DATES:  Effective  Date:  This  notice  is 
effective  Fehruarv  Ji,  2013. 

ADDRESSES:  The  report  is  available  for 
public  inspection  ami  recpiests  for 
co])ies  should  be  addres.sed  to:  Internal 
Revenue  Service,  Freedom  of 
Information  Reading  Room,  Room  1821, 
1111  Constitution  Avenue  NW., 
Washington.  DC  20224,  telephone 
numher  (202)  822-.5184  (not  a  toll  free 
numher).  The  rejiort  is  also  available  at 
inni’.yV.s.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruth  Vriend,  AP:S();ART.  Internal 
Revenue  Service/Appeals.  1111 
Constitution  Ave.  NW.,  Ste.  700, 
Washington,  DC  20224,  telephone  (202) 
43.'5-.‘5739  (not  a  toll  free  telephone 
numher). 

SUPPLEMENTARY  INFORMATION:  It  has  been 
determined  that  this  document  is  not  a 
major  rule  as  defined  in  Executive  (Irder 
12291  and  that  a  regulatory  impact 
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analysis  therefore,  is  not  retjnired.  rule  snljject  to  the  Regulatory  Flexibility 

Neither  does  this  document  constitute  a  Act  (.'i  U.S.C.  Chapter  (i). 

Clirislopher  Wagner, 

Chwf,  ApfHuils. 

|l  K  Ooc.  Fil(!(l  2-4-i;i;  H:4r)  :im| 

BILLING  CODE  4830-01 -P 


FEDERAL  REGISTER 


Vol.  78  Tuesday, 

No.  24  February  5,  2013 


Part  II 

Federal  Communications  Commission 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,2,  25,  27,  and  101 

[WT  Docket  Nos.  12-70  and  04-356;  ET 
Docket  No.  10-142;  FCC  12-151] 

Service  Rules  for  Advanced  Wireless 
Services  in  the  2000-2020  MHz  and 
2180-2200  MHz  Bands,  etc. 

agency:  Federal  ('.oniiminieations 
('.oniini.ssion. 

ACTION:  Final  rule;  order  of  proposed 
modification. 

SUMMARY:  In  this  docimient,  the  Federal 
('oninumications  Commission 
{‘‘C.onnnission’')  increases  the  Nation’s 
suj)j)ly  of  spectrum  for  mohile 
hroadhand  hy  adopting  flexible  use 
rules  for  up  to  40  megahertz  of  spectrum 
in  the  2  GHz  hand  (20(H)-202()  MHz  and 
2180-2200  MHz),  which  we  term  the 
A\V.S-4  hand.  In  .so  doing,  we  carrv  out 
a  recoin incmdat ion  in  the  Niitional 
Bvaadlnind  Plan  that  the  (Aunmission 
enable  the  provision  of  stand-alone 
terrestrial  service.s  in  the  2  (iHz  Mohile 
.Satellite  .Service  (M.S.S)  spectrum  hand. 
.S])ecifically.  wi;  remove  nnneces.sary 
regulatory  harriers  to  mohile  hroadhand 
use  of  this  spectrum,  and  adojit  service, 
technical,  and  licimsing  rules  that  will 
encourage  innovation  and  investment  in 
mohile  hroadhand  and  jirovide  a  stable 
regulatory  regime  in  which  hroadhand 
dejiloyment  can  develo]). 

DATES:  Kffective  March  7.  2013.  except 
amendments  to  47  (iFR  l.t)4t).  27.14. 
27.17.  27.1131. 27.1134,  27.1130, 
27.1100.  27.1108.  21.1170.  101.00.  and 
101.73(d),  which  contain  new  or 
modified  information  collection 
r(!(juirements  that  retpiire  approval  by 
the  Office  of  Management  and  Budgcit 
(OMB).  The  Gommission  will  ijuhlish  a 
tlocument  in  the  Federal  Register 
announcing  the  etfective  date  of  those 
sections. 

ADDRESSES:  Federal  Gommunications 
Gommission,  44.5  12th  .Street  .SW.. 
Wa.shington,  D(]  20.5.54.  A  copv  of  any 
comments  on  the  Fa|)erwork  Reduction 
Act  information  collection  requirements 
contained  herein  should  he  submitted  to 
judith  B.  Herman,  Federal 
(Communications  Gommission,  Room  1- 
B441, 44.5  12th  Street  SVY.,  Wa.shington, 
IXC  20.554  or  via  the  Internet  at  Judith  B. 
H<inmin@fcc.^ov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Holmes,  Wireless 
Telecommunications  Bureau, 

Broadband  Division,  at  (202)  418-BIT.S 
or  by  mnail  at  Ku\’in.I1olnius@fcc.<>ov. 
For  additional  information  concerning 
I’apcirwork  Reduction  Act  information 


collection  nupurements  contained  in 
this  document,  contact  )udith  B. 

Herman  at  (202)  418-0214,  or  via  the 
lnt(!rnet  at  PB/\@f(:(:.<>ov. 

SUPPLEMENTARY  INFORMATION;  This  is  a 
summary  of  the  Gommission’s  Bopoi  t 
and  Order  and  Order  of  Proposed 
Modification,  F(XC  12-151,  adopted  on 
December  11, 2012,  and  relea.sed  on 
December  17,  2012.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  F(XC  Reference  Information 
(Xmter.  Room  (CY-A257.  445  12th  .StiHiet 
.SW.,  Washington,  D(C  20554.  The 
com])lete  text  of  tin;  Beport  and  Order 
and  Order  of  Proposed  Modification  and 
related  Gommission  documents  may  he 
purcha.sed  from  the  (Commission’s 
duj)licating  contractor,  Be.st  (Copy  and 
Printing.  Inc.  (B(CPl),  Portals  11,  445  12th 
.Street  .SW.,  Room  GY-B402, 

Washington,  D(C  20554,  (202)  488-5300 
or  (800)  387-3100,  contact  BGPI  at  its 
Web  site:  http://\\\v\v.bcpi\vel).coin. 
When  ordering  documents  from  B(CP1, 
])lease  provide  tin;  appro])riate  F(CG 
document  numher,  for  exam|)le.  F(C(C 
12-151.  The  complete  text  of  the  Beport 
and  Order  and  Order  of  I^roposed 
Modification  is  akso  available  on  the 
(Commision’s  Web  site;  at  httj):// 
\vir<dess.fcc.f>ov/edocs  jiuhlic/ 
attachment /PCC-t 2- 1 5t/\l doc.  This 
full  text  may  also  he  downloaded  at: 
httj) :/ /  wireless,  fcc.gov/releases.h  tnd. 
Alternative  formats  (computer  diskette, 
large  ])rint,  audio  cas.sette,  and  Braille) 
are  available  hv  contacting  Brian  Millin 
at  (202)  418-7420,  TTY  (202)  418-7305. 
or  via  (unail  to  hndllin@fcc.gov. 

I.  Introduction 

1.  With  this  Beport  and  Order,  w(; 
increase  the  Nation’s  sui)ply  of 
spectrum  for  mohile  hroadhand  by 
adoj)ting  flexible  use  rules  for  40 
megahertz  of  sj)ectrum  in  the  2  (Biz 
hand  (2000-2020  MHz  and  2180-2200 
MHz),  which  we  term  the  AW.S-4  hand. 
In  .so  doing,  we  carry  out  a 
recommendation  in  the  Nationed 
Broadband  Plan  that  the  (Commission 
enable  the  ])rovision  of  .stand-alone 
terrestrial  services  in  the  2  (CHz  Mohile 
.Satellite;  .Service  (M.S.S)  s])ectrum  hand, 
thus  dramatically  increasing  the;  value 
of  this  spectrum  to  the  j)uhlic. 
.Specifically,  we  remove  regulatory 
harriers  to  mohile  hroadhand  use  of  this 
spectrum,  and  adopt  service,  technical, 
and  licensing  rules  that  will  encourage 
innovation  and  inve.stment  in  mohile 
hroadhand  and  ])rovide  certainty  and  a 
stable;  re;gidate)rv  re;gime;  in  whie;h 
hroaelhanel  eleplewment  e:an  rapidly 
oe;e:ur. 


2.  Te)  e:re;ate;  a  se)liel  anel  lasting 
fe)unelatie)n  fe)r  the;  provisie)n  e)f 
te;rre;strial  servie:e;.s  in  this  spe;e;trum  anel 
te)  make;  this  spe;e:trum  available 
effie.iently  anel  e]uie:kly  feu'  flexible. 
te;rre;strial  use,  sue;h  as  me)hile 
hroaelhanel.  we;  will  a.ssign  the;  spe;e;trum 
to  the  ine;umhe;nt  M.S.S  e)pe;rate)rs.  Thus, 
toge;the;r  with  this  Beport  and  Order,  we 
issue;  an  Order  of  Proposed 
Modification,  pre)pe)sing  te)  re;i)lae;e;  the; 
ine:umhent  M.S.S  operateers’  Ane:illarv 
Te;rre;strial  (Ce)mpe)nent  (AT(C)  aeitheerity 
with  full  ne;xihle;  use;  terrestrial 
authe)rity.  Aelelitionally,  we;  ele;e:line;  to 
aele)])t  the  alternative  hanel  phin 
])roj)e).sal.s  prosenteel  in  the  /HT.S-4 
Notice  of  Proposed  Baleinaking  and 
Notice  of  Imjairv  (“A\VS-4  NIdiM”  iinel 
“A\VS-4  AO”).' 77  FR  22720,  Ai)ril  17, 
2012,  anel  77  FR  22737,  April  17,  2012, 
inclueling  shifting  the;  AW.S-4  u])link 
spe;e:trum  uj)  five;  e)r  ten  nu:gahe;rtz  or 
further  e;xple)ring  the  larger  anel  more; 
e:e)m])lex  2  (Biz  Extension  Banel 
("e)ne:e;|)t. 

II.  Background 

A.  The  Orowing  Sj)ectrani  Demands  of 
Mohile  Broadband  Services 

3.  Deananel  fe)r  wireless  hreeaelhanel 
,se;rvie:e;s  anel  the  ne;twe)rk  e:a])ae:ity 
asse)e;iate;el  with  the)se;  se;rvice;s  is 
surging,  residting  in  a  greewing  elemanel 
fe)r  spe;e:trum  te)  su])])ort  the.se;  se;rvie:e;s. 

B.  The  Sj}ectrmn  Act 

4.  In  Fehruary  2012.  (Congre;.ss  enae:te;el 
Title  VI  of  the;  Mielelle;  Glass  Tax  Relief 
anel  )e)l)  (Cre;atie)n  Ae;t  e)f  2012,  Puhlie: 

Law  112-90.  120  .Stat.  150  (2012)  (the; 
“.Si)e;e:trum  Act”).  The  Spe;e:trnm  Ae;t 
ine:lueles  several  prejvisie)n.s  to  make 
me)re  sj)ee:trnm  available  fe)r  e;e)mmere;ial 
use.  inclueling  thre)ugh  aue:tie)ns,  anel  te) 
improve  public  safe;ty  e:e)mmunie;atie)ns. 
Among  other  things,  the;  .Spectrum  Act 
re;eiuire;s  the;  Ge)mmi.ssie)n,  by  Fe;hruarv 
23,  2015,  to  alle)e;ate  the  1915-1920  MHz 
hanel  anel  the  1995-2000  MHz  hanel 
(e;e)lle;e;live;ly.  the;  “H  Bloe;k”)  for 
e;e)mme;re:ial  u.se,  anel  te)  auclie)n  anel 
grant  new  initial  lie:ense;s  for  the;  use;  e)f 
e;ae:h  spe;e:trum  hanel,  suhje;e:t  te)  flexible 
u.se  service;  ride;s.  Ge)ngre;ss  i)re)viele;el, 
howe;ve;r,  that  if  the  (Commi.ssion 
ele;te;rmine!el  that  either  e)f  the  hanels 
e:e)ulel  ne)t  he;  use;el  withe)ut  e;ausing 
harmful  interference  to  e;e)mme;re:ial 
lie:ense;es  in  1930-1995  MHz  (PGS 
elownlink),  tlu;n  the  (Commission  was 
pre)hil)ite;el  fre)m  alle)e;aling  that  sj)e;e:iiie; 
hanel  fe)r  e;omme;re:ial  u.se;  e)r  lie;e;nsing  it. 
See  47  U..S.G.  1451(h)(4).  Aelelitionally, 
.se;e:tie)ns  0401(f)  anel  0413  e)f  the 
.Spe;e;trum  Ae;t  s])e;e;ify  that  the  j)re)e;e;eds 
from  an  aue:tie)n  of  lie:e;nse;s  in  the  1995- 
2000  MHz  hanel  anel  in  the  1915-1920 
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MHz  band  shall  1)0  clopusitGcl  in  tho  I'lr 

Public  Saiotv  Trust  Fund  and  tbon  nsod  i)ai 
to  fund  tbo  Nationwide  Pnblic  Sai'oty  AV 
Broailband  Network  (“FirstNet”).  See  47  i 
U.S.C',.  :t()9()KHKnKiii).  The  H  tec 

block  sj)ectrnin  t:oidd  be  the  lirst  A\ 

si)ectrnin  si)eciiied  by  the  Spectrum  Act  go 
to  be  licensed  bv  auction,  and  thus  4  1 

conld  represent'tbe  first  inflow  ol  ex 

revenues  toward  this  statntoiy  goal.  lie 

fi  In  March  2012,  the  Commission  to 

adopted  the  y\\VS-4  NPHM.  which  oj 

consisted  of  a  Notice  of  Proposal  1)1 

Rulemaking  and  Notit:e  of  liKiniry.  In  ni 
the  /\lFS’-4  NPRM,  the  Conmds.sion  (C 

proposed  to  increase  the  Nation  s  Hi 

.supply  of  spectrum  tor  mobile  1( 

hroa(li)and  by  removing  barriers  to  ai 

flexible  use  of  siiectrnm  currently  p 

assigned  to  the  MSS.  The  Commission  t( 
proposed  terrestrial  service  rides  for  the 
2  CHz  band  that  would  generally  follow  j., 
the  (knnmission’s  part  27  Ilexible  use  p 
rules,  modified  as  necessary  to  account  p 
for  issues  nniiine  to  the  particadar  y 

.spectrum  bands.  The  proposed  rules  j 

were  designed  to  jnovide  for  flexible  ( 

use  of  this  spectrum,  to  encourage  i 

innovation  and  investment  in  mobile 
broadband,  and  to  provide  a  stable  , 

regulatorv  environment  in  which  , 

broadband  deployment  could  develop. 

The  jiroposed  rides  also  included 
aggressive  bnild-out  reiinirements  and 
concomitant  jienalties  for  failure  to 
build  out  designed  to  ensure  timely 
deiiloyment  of  wireless,  terrestiial 
broairband  in  the  band.  Additionally,  in 
the  Notice  of  Iminiry,  the  Commission 
sought  comment  on  potential  ways  to 
free  up  additional  valuable  spectrum  to 
address  the  Nation’s  growing  demand 
for  mobile  broadband  spei.trum, 
inchuling  tbrongb  examination  of 
alternative  band  plans  incori)oratmg  the 
Federal  1695-1710  MHz  band. 

6  Comments  on  the  /\lF.S-4  \I  BM 
were  due  by  May  17,  2012  and  reply 
comments  were  due  by  June  1,  2012. 
Thirty-four  comments  and  twenty-one 
reply  comments  were  filed  in  response 
to  tlie  A\VS-4  NPUM.  In  addition,  as 
permitted  under  onr  rules,  there  have 
been  ex  pmte  presentations. 

111.  Report  and  Order;  A\VS-4 

7.  In  this  AWS-4  Report  and  Order. 
we  build  on  the  Commission’s  recent 
actions  to  increase  the  availability  of 
si)ectrum  bv  enabling  terrestrial  mobile 
broadband  service  in  40  megahertz  of 
siiectrum  in  the  2000-2020  MHz  and 
2180-2200  MHz  spectrum  bands.  As 
explained  below,  we  adopt  AVVS— 4 
terrestrial  service,  technical,  and 
licensing  rules  that  generally  follow  the 
C.ommission’s  I’art  27  flexible  use  lules, 
modified  as  necessary  to  account  for 
is.sues  uniciue  to  the  AWS-4  bands. 


First,  we  establish  2000-2020  MHz  fit:< 

paired  with  21 80-2200  Ml  Iz  as  the  ant 

AWS-4  band  ])lan.  1 

8.  Second,  we  adopt  a])])ro])riate  of  * 

technical  rules  for  operations  in  the  on 

^\\VS-4  band.  This  includes  rules  otl 

governing  the  relationsbij)  of  the  AWS— 

4  band  to  other  bands.  For  exami)le,  as 
explained  below,  we  reipiire  the 
licensees  of  AWS-4  operating  authority 
to  accept  some  limiteil  interference  from 
operations  in  the  adjacent  upjier  H 
block  at  1995-2000  MHz.  anil  impose 
more  stringent  ont-of-band  emission 
(OOBFJ  limits  and  power  limits  (in  these  ^ 
licensees  to  iirotect  future  oiierations  m 
1()P5_2()()()  MHz.  With  respect  to 
adjacent  operations  at  2200  MHz,  we 
permit  o])erator-to-operator  agreements 
to  address  concerns  regarding 
interference  and  also  establish  default 
rules  to  jirotect  against  harmful 
interference.  Further,  we  require  j, 

licensees  of  AWS-4  authority  to  comply 
with  the  (K)BE  limits  contained  in  a  ^ 

jirivate  agreement  entered  into  with  the  j 
Global  Positioning  Systems  (GPS)  . 

industry.  j 

9.  Third,  mindful  that  AWS-4  i 

spectrum  is  now  allocated  on  a  (:o-  , 

primary  basis  for  Mobile  Satellite  and 
for  terrestrial  Fixed  and  Mobile  services 
and  that  MSS  licensees  already  have 
authorizations  to  iirovide  service  in  the 
band,  we  determine  that  the  AWS-4 
rules  must  provide  for  the  jirotection  ol 
2  (filz  MSS  systems  from  harmful 
'  interference  caused  by  AWS-4  systems. 

In  addition,  consistent  with  our 
determination  below  to  grant  AWS-4 
’  terrestrial  operating  authority  to  the 
incumbent  2  GHz  MSS  licensees,  we 
jn-opose  to  assign  terrestrial  rights  by 
modifying  the  MSS  operators’  licenses 
pursuant  to  section  816  of  the 
Gommunications  Act. 

10.  b’ourth,  we  adopt  performance 
requirements  for  the  AWS-4  spectrum. 
Specifically,  licensees  of  AWS-4 
operating  authority  will  be  subject  to 
'  build-out  requirements  that  require  a 
licensee  to  jnovide  terrestrial  sigmil 
coverage  and  offer  terrestrial  seivii.e  to 
at  least  40  jiercent  of  its  total  terrestrial 
license  areas’  poj)ulation  within  fom 
years,  and  to  at  least  70  i)erc.ent  of  the 
poinilation  in  each  of  its  licen.se  areas 
within  seven  vears,  and  will  be  subject 
lo  to  appropriate  penalties  if  these 
benchmarks  are  not  met. 

11.  Fifth,  we  ado])t  a  variety  of 
regulatory,  licensing,  operating,  and 
relocation  and  co.st  sharing 
reiinirements  for  licensees  of  AWS-4 
the  operating  authority. 

U>.s  12.  Sixth,  we  eliminate  the  AT  C,  rules 
for  the  2  GHz  MSS  F.and  and  jn-opose  to 
modify  the  2  GHz  MSS  operators’ 


licenses  to  eliminate  their  A IG 
authoritv. 


18.  Seventh,  consistent  with  the  scope 
of  the  /HF.S-4  NPRM,  we  take  no  action 
on  the  Gommission’s  ATG  rules  lor 
other  MSS  hands. 

14.  In  reaching  these  conclusions 
below,  we  consider  other  possible 
outcomes  for  this  spectrum,  jiroposed  in 
the  A\VS-4  NPRM  or  by  commenters  in 
resj)onse  thereto,  hut  ultimately  decline 
to  adopt  them.  For  example,  we  decline 
to  adopt  any  of  the  propo.sed  alternative 
hand  plans,  including  shifting  the 
y\\YS-4  uplink  spectrum  or  pursuing 
the  2  GHz  Extension  Band  Goncept  that 
was  set  forth  in  the  A\VS-4  NOl. 

Similarly,  we  reject  calls  to  reduce  or 
take  hack  spectrum  allocated  to  the  2 
GHz  MSS  lic.ensees  and  decline  to 
assign  AWS^  terrestrial  rights  through 
an  auction.  We  also  decline  to  adopt  tlu) 
interim  build-out  benchmarks  and  their 
associated  penalties  as  proposed  in  the 
A\VS-4  NPRM.  Further,  we  decline  to 
impose  re.strictions  on  transferring  or 
assigning  AWS-4  spectrum  beyond  the 
general  requirements  aiiplicahle  to 
Wireless  Radio  Service  sjiec.triim 
generally.  Nor  do  we  inqiose  any 
roaming  or  wholesale  obligations 
beyond  those  contained  in  the 
Gommission’s  rules,  or  use  it  or  shaii. 
it”  obligations.  Rather,  the  rules  we 
adopt  today  represent  the  (fommis.sion  s 
efforts  to  make  more  spectrum  available 
for  terrestrial  flexible  use,  incluoing  lor 
mobile  hroadhand.  in  the  ])uhlic 
interest,  without  imposing  undue 
restrictions  on  the  n.se  ol  the  sjiectium. 

15.  We  emphasize  that  we  find  the 
rules  we  adojit  and  the  actions  we  take 
and  ])roj)()se  to  take  today  to  he  in  the 
public  interest  based  on  the  totality  of 
the  facts  and  circumstances  before  us 
considered  as  a  whole. 

A.  A\VS-4  Band  Plan 

16.  Band  plans  establish  jjarameters 
and  provide  licensees  with  certainty  as 
to  the  sjiectrnm  they  are  authorized  to 
J  use.  As  explained  below,  based  on  the 
,1  record  before  us,  we  adopt  as  the  AWS- 
4  hand  plan  201)0-2020  MHz  paired 
with  2180-2200  MHz.  configured  in  two 
consistentlv-spaced  10  megahertz 
t  blocks.  Further,  we  will  license  the 
blocks  on  an  EA  basis. 

1.  AWS^  Frequencies  and  Faired 
Spectrum  (iq)link/ downlink) 

17.  We  adopt  the  hand  plan  and 

spectrum  pairing  proposed  in  the  AIFS- 
4  NPRM.  and  establish  the  AWS-4 
les  s])ectrum  hand  as  2000—2020  MHz 
I  to  uplink  hand  paired  with  2180-2200 
MHz  downlink  hand. 
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a.  AWS— 4  Frecjiiencies 

18.  We  establish  the  A\VS-4  hand  as 
2000-2020  MHz  and  2180-2200  MHz. 
After  con.siderahle  analysis  of  the  facts 
and  the  njcord  iMdbrc;  us.  we  conclude 
that  this  hand  ])lan  will  result  in  the 
most  efficient  use  of  spectrum  for 
mohile  hroadhand  and.  when  ])aired 
with  appropriate  technical  rules,  will 
not  im])air  the  future  u.se  of  the  1905- 
2000  MHz  hand,  therehy  enabling  ns  to 
lK!st  fulfill  onr  obligations  under  the 
Sjjectrnm  Act  and  onr  general  obligation 
to  maximize  the  benefits  of  the 
spectrum  for  the  public  interest. 

19.  Establishing  these  frequencies  for 
A\VS-4  terrestrial  siiectrinn  is  the 
culmination  of  .several  years  of 
Commi.ssion  effort  exploring  this  path. 

In  lulv  2010.  the  (Aimmi.ssion  adojited 
the  .\isS  X’PIUI  and  MOI  in  which  it 
proposed  to  add  co-primary  h’ixed  and 
Mohile  allocations  for  this  spectrum.  75 
FR  49871.  Aug.  10.  2010.  In  April  2011. 
the  Commi.ssion  added  the.se  terrestrial 
allocations,  therehy  "laylingl  the 
foundation  for  more  flexible  n.se  of  the 
hand  *  *  *  [and]  promoting  investment 
in  the  development  of  new  services  and 
additional  innovative  technologies.”  70 
FR  31252.  312.54.  May  31.  2011.  In  that 
order,  the  Clonnnission  also  stated  its 
intent  to  initiate  a  rulemaking — this 
j)roce(!ding — to  (ixplon;  "service  rule 
changes  that  could  incnia.se  investment 
and  utilization  of  the  hand  in  a  manner 
that  .serves  the  public  interest  *  *  * 
lincluding  examiningl  potential 
synergies  with  neighboring  hands.”  70 

31254.  May  31. 2011.  fhe  record 
Ixifore  us  demonstrates  nearly 
imauimous  suj)port  to  add  terrestrial 
rights  to  the  2  (dlz  M.SS  baud  generally. 

20.  We  adoj)t  this  band  plan  becau.se. 
of  the  o|)tion.s  available  to  us.  it  should 
enable  the  use  of  the  sjjectrnm  for 
mohile  hroadhand  in  the  most 
exj)editions  and  efficient  manner. 

Slitting  the  AW.S-4  band  as  2000-2020 
MHz  and  2180-2200  MHz  mirrors  the 
exi.sting  2  GHz  MSS  band.  Because  the 
exi.sting  2  GHz  MS.S  licensees  will  have 
AW.S-4  operating  authority,  under  this 
hand  plan  they  will  he  able  to  offer  both 
terrestrial  aud  satellite  servicii  using  the 
.same  .s|)(!ctrnm.  In  contrast,  hecansi*  the 
2020-2025  MHz  band  is  not  allocated 
for  MSS.  shifting  the  AWS-4  hand  up  to 
include  this  .sjjectrnm  would  neces.sarilv 
create  a  mismatch  between  the  sjjectrnm 
available  to  |)rovide  terrestrial  service 
and  the  .spectrum  available  to  provide 
satellite  .service. 

21.  We  decline  to  ado])t  our 
alternative  proposals  to  .shift  the 
spectrum  in  the  lower  portion  of  the 
AWS-4  band  jilan.  We  acknowledge 
that  setting  the  lowin’  AWS-4  hand  at 


2000-2020  MHz  gives  rise  to  potential 
interference  i.ssnes  between  the  AWS-4 
hand  and  the  19‘)5-2000  MHz  hand 
(AW.S-2  upper  H  block).  This  rai.ses 
particular  concerns  biicausi;,  as 
di.scn.ssed  below,  Gongress  has  directed 
the  ('.ommission  to  assign  licenses  in  thi; 
199.5-2000  MHz  hand  through  a  .system 
of  competitive  bidding — a  system  that, 
among  other  things,  promotes  efficient 
and  intensive  use  of  that  s])ectrum  and 
recovers  a  portion  of  the  vahu!  of  the 
sj)ectrum  resource.  Regulatory  actions 
that  might  compromi.se  the  utility  of  the 
19‘).5-2000  MHz  hand  cannot  easily  hi; 
rec.onc.iled  with  the  j)urpo.ses  of  the 
.Spectrum  Act’s  mandate  that  this  hand 
be  licensed  through  a  system  of 
competitive  hidding.  We  find,  however, 
that  the  tension  between  this  mandate 
and  the  public  interest  benefits  of  the 
band  plan  we  are  adopting  c.an  be 
resolved  by  promulgating  ap])ropriate 
technical  rules  for  the  AVVS-4  hand,  as 
described  below. 

22.  Because  we  resolve  these 
interference  issues  through  technical 
rules,  we  decline  to  ado|)t  any  of  the 
three  alternative  band  plans  ])ropo.sed  in 
the  A\VS-4  NPHM:  (1 )  2()().5-2()2.5  MHz 
jjaired  with  218()-22()()  MHz;  (2)  2010- 
2025  MHz  paired  with  2180-2200  MHz; 
and  (3)  the  alternative  NOI  proposal,  as 
well  as  any  of  the  alternative  hand  plan 
])roj)osals  presented  by  commenters.  We 
decline  to  shift  the  band  because  we 
find  that  the  technical  rules  we  ado])t 
below  offer  a  better  solution  than 
shifting  the  band,  k'nither,  nothing  iu 
the  record  has  convinced  us  that  the 
2020-2025  MHz  baud  cannot  be  put  to 
])roductive  u.se  in  the  future.  We  decline 
to  pursue  the  alternative  NOI  pro])osal 
for  the  rea.sons  discu.ssed  in  .section  VI. 
below.  Finally,  we  decline  at  this  time 
to  ado])t  more  aggressive  proposals  that 
would  reduce  the  amount  of  M.SS 

s] )ectrnm  or  return  licenses  to  the 
Gommission,  because  we  believe  the 

aj) ])roach  adopted  herein  will  lead  to 
fast(;r  and  more  (;ffici(;nt  terrestrial 
dej)loym(;nt  in  the  AW.S-4  hand. 

1).  Faired  .Sjjectrnm 

23.  For  the  AW.S-4  hand  i)lan.  w(; 
adopt  the  .same  n])link  and  downlink 
pairing  designations  as  tho.se  currently 
used  in  the  2  GHz  M.S.S  hand. 
Specifically,  for  AW.S^  spectrum,  the 
lower  band  (20()()-2()2()  MHz)  will  he 
the  uplink  band  and  the  upper  hand 
(218()-22()()  MHz)  will  be  the  downlink 
hand.  As  we  not(;d  in  the  AlT.S-4  NPPM, 
"laldopting  the  .same  n])link/downlink 
pairing  a])])roach  for  AW.S^  as  for  2 
GHz  M.S.S  may  facilitate  the  continued 
u.se  of  existing  .satellites  for  M.S.S,”  77 
FR  22722,  April  17.  2012.  Tims,  it  is 
consi.stent  with  onr  determination. 


infra,  to  r(;(]uire  AW.S-4  oj)erators  to 
])rotect  2  GHz  M.S.S  oj)eralions  from 
harmfnl  interfer(;m:e.  .Stal(;d  otherwise, 
having  the  AW.S-4  hand  parallel  the 
sp(;ctrum  ])airing  of  the  2  GHz  M.S.S 
hand,  in  t(;rms  of  their  n])link  and 
downlink  designations,  will  minimize 
the  |)ossiI)ility  that  AW.S-4  op(;rations 
could  interferi;  with  2  GHz  M.S.S 
o])erations  and  will  offer  the  greatest 
opportunity  for  synergi(;s  between  the 
two  mobile  services.  Onr  finding  is 
supi)orted  by  the  record  and  no 
commenter  objected  to  this  j)airing  of 
uplink  and  downlink  spectrum. 

2.  .Spectrum  Block  .Size  and  Duj)lex 
.Spacing 

24.  We  determine  to  license  the 
AW.S-4  spectrum  in  two  paired  10  +  10 
megahertz  blocks,  hut,  in  doing  so,  we 
ado])t  a  consistent  (i.a.,  non-variable) 
iln])lex  spacing.  The  AW.S-4  hand  will 
therefore  consist  of  two  paired  10  -i-  10 
megahertz  blocks  as  follows;  Block  A 
l)airs  2000-2010  MHz  with  2180-2190 
MHz  and  Block  B  pairs  2010-2020  MHz 
with  2190-2200  MHz. 

25.  Block  Size.  We  ado])t  10 
megahertz  blocks  as  the  block  size  for 
tlu;  AW.S-4  band.  This  block  size  has 
several  advantages.  First,  it  mirrors  the 
current  M.S.S/ ATG  block  size.  .Second. 
spi;ctrum  bands  of  this  size  will 
encourage  technologies  that  utilize 
wider  bandwidth,  and  will  encourage 
the  adoption  of  and  use  of  next 
generation  technologies.  This  is 
])arlicularly  the  ca.se  in  a  band,  such  as 
this  one,  where  large  contiguous  blocks 
are  readily  configurable.  We  expect  that 
use  of  wide,  contiguous  blocks  of 
spectrum  will  su])port  continued 
innovation  and  deployment  of  mobile 
broadband  technologies,  such  as  Long 
Term  Evolution  ("LTE”),  to  meet  higher 
data  rates  and  wider  bandwidlhs. 
Additionally.  10  +  10  megahertz  blocks 
allow  for  the  ])ossibility  that  mnlti])le 
])roviders  may  make  use  of  the  spectrum 
(including  through  the  operation  of 
secondary  markets),  but  can  also  be 
used  as  a  single  20  +  20  m(;gahertz  block 
if  a  single  o])erator  controls  both  blocks 
in  a  mark(;t.  The  record  snjjjiorts  both 
the  10  +  10  MHz  blocks  and  the  ability 
for  a  single  operator  to  combine  both 
blocks  into  a  20  +  20  MHz  bloc;k. 
Further,  no  one  submitted  comments  in 
opposition  to  the  10  +  10  block  size  for 
AW.S-4  terrestrial  licenses.  However, 
ATi^iT  argued  that  the  M.S.S  allocation  h(; 
reduced  to  one  single  10  +  10  MHz 
block.  We  decline  to  pur.sne  AT&T’s 
recpiest  that  we  reallocated  part  of  tlu;  2 
GHz  band.  As  the  Gommission  stated  in 
2011  in  the  2  (diz  Band  Co-Allocation 
Beport  and  Order  when  adding  the  co- 
])rimary  fixed  and  mobile  allocations  to 
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the  band,  ‘‘MSS  remains  co-primary  in 
the  2  GHz  M.SS  liand  *  *  *  Both  of  the 
M.SS  licensees  in  the  hand  will  continue 
to  o})erate  under  the  terms  of  their 
existing  licenses,”  78  FR  .312.'j2,  312.14, 
May  31,  2011.  Thus,  to  support  the 
continued  innovation  of  mohile 
hroadhand  technologies  by  providing 
wide,  contiguous  channels,  we  adopt 
onr  proposal  to  license  the  AVVS-4 
spectrum  in  j)aired  10  +  10  megahertz 
blocks. 

20.  In  the  A\VS-4  NPHM,  tlu; 
("onunission  proj)ose(l  that,  in  the  event 
that  a  single  licensee  holds  both  the  A 
and  the  B  Blocks,  that  licensee  should 
1)(!  jjermitted  to  combine  the  blocks  into 
one  paired  20  +  20  megahertz  block.  We 
adopt  this  ])ropo.sal.  We  find  it 
consistent  with  the  record,  with  our 
decision  to  permit  flexible  use  of  AWS- 
4  .sj)ectrum,  and  with  our  technical 
findings  below.  The  rules  adopted 
herciin  will  allow  a  licen.see  holding  all 
jjaired  20  +  20  megahertz  of  AWS-4 
.spei:trnm  to  make  use  of  that  spectrum 
as  it  sees  fit,  so  long  as  such  use 
otherwise  complies  with  the 
(iommission’s  rides,  including  the 
technical  and  interference  rules 
established  herein.  Thus,  we  will 
provide  a  licensee  holding  AWS-4 
terrestrial  authority  with  the 
opj)ortnnitv  to  design  its  network  in  a 
manner  that  enables  it  to  he.st  respond 
to  its  hnsine.ss  and  tecluucal  needs.  For 
example,  combining  the.se  blocks  may 
enable  a  licen.see  to  benefit  from 
establishing  larger  channel  handwidths, 
such  as  ])aired  1.1  +  1.1  megahertz  or  20 
+  20  megahertz  blocks,  which  can  result 
in  greater  sjiectral  efficiency  and 
network  capacity  and,  conseijuentlv, 
improved  customer  ex])eriences. 

27.  Duplex  Spacing.  We  fuid  that  the 
paired  10  megahertz  blocks  should 
operate  with  a  consistent  duplex 
sjiacing.  Thus,  blot;k  A  will  pair  2000- 
2010  MHz  with  2180-2100  MHz  and 
Block  H  will  pair  2010-2020  MHz  with 
2190-2200  MHz.  We  license  the  AWS- 
4  sjiectrnm  such  that  duplex  spacing  of 
the  spectrum  blocks  will  be  uniform. 
Although  some  commenters  support 
using  the  existing  2  GHz  MSS  duplex 
spacing  for  AWS-4,  we  concur  with 
other  jiarties,  such  as  AT&T,  that  to 
‘‘facilitate  the  dejdovment  of  terrestrial 
AWS-4  service,  the  Ciommission  .should 
adopt  au  A-B/A-B  configuration, 
similar  to  the  consistent  duplex  spacing 
used  in  other  AWS  and  3GFF 
standards.”  AT&T  Gomments  to  WT 
Docket  No.  12-70,  ET  Docket  No.  10- 
142,  WT  Docket  No.  04-3.')0.  at  page  .1. 
Further,  this  is  consistent  with  the 
nicent  change  by  3rd  Generation 
Partnership  Project  (‘‘3GPP”)  in  hand 
class  23  to  shift  from  an  A-I3/B-A 


pairing  to  an  A-B/A-B  pairing.  Thus,  to 
promote  uniformity  among  mohile 
wireless  hands  and  to  maintain 
con.si.steiu:y  with  .standards  .setting 
bodies,  we  find  it  appropriate  to  licimse 
AW.S-^  s]K;ctrnm  hands  in  A-B/A-B 
paired  blocks. 

28.  (iliungcs  la  MSS  Duplex  Spacing. 
(airrimtly.  the  two  M.S.S  licenses  in  the 
hand  are  arranged  with  one  licen.se 
authorized  to  use  of  2000-2010  MHz  as 
uplink  paired  with  2190-2200  MHz  as 
downlink,  and  the  other  authorized  to 
use  2010-2020  MHz  uplink  paired  with 
2180-2190  MHz  downlink.  That  is, 
there  are  effectively  two  blocks,  each  10 
+  10  megahertz,  paired  A-B/B-A.  As 
discussed  above,  we  are  estahli.shing  the 
AWS-4  blocks  in  an  A-B/A-B  pairing, 
rather  than  an  A-B/B-A  pairing.  There 
remains,  however,  a  need  to  coordinate 
between  MSS  and  AW.S— 4  operations.  In 
fact,  as  discussed  below,  we  have  found 
that  the  assignment  of  AWS-4  terrestrial 
use  rights  must  he  made  to  the  existing 
M.SS  authorization  holders  to  allow 
coordination  and  jnevention  of  harmful 
interfereiu:e.  Therefore,  we  determine  to 
also  align  the  M.S.S  blocks  with  the 
AW.S— 4  blocks.  Becan.se.  as  AT&T  states, 
the  M.S.S  satellites  should  he  “capable  of 
providing  service  under  a  modified  A— 
B/A-B  configuration,”  this 
rearrangement  should  be  feasible  and 
not  pre.sent  a  significant  burden  on  the 
M.S.S  licensees,  ('onsixinently,  we  adopt 
a  rearrangement  of  the  2  GHz  M.S.S 
blocks  as  follows:  the  first  block  shall  he 
2()()()-2()l()  MHz  uplink  paired  with 
2180-2190  MHz  downlink,  and  the 
s(!cond  block  shall  he  2010-2020  .MHz 
paired  with  2190-2200  MHz.  This 
rearrangement  results  in  the  first  M.S.S 
block  aligning  with  the  AW.S-4  A  block, 
and  the  second  M.S.S  block  aligning  with 
the  AW.S-4  B  block. 

29.  Interopevability.  The  /HFS’-4 
NPHM  a\Ho  sought  comment  on  whether 
the  Gommission  should  take  action  to 
ensure  that  eiiidpment  for  the  AWS^ 
hand  is  interoperable  across  both  jiaired 
blocks.  No  commenters  discussed  this 
issue.  As  the  AW.S-4  spectrum  will  he 
licensed  to  the  existing  2  GHz  M.S.S 
licen.sees,  and  the  commenter 
controlling  both  licen.sees  has  stated  its 
desire  to  operate  across  the  entire  hand, 
we  anticijiate  that  its  operations  would 
result  in  devices  that  ojierate  across  the 
entiri!  AW.S-4  hand.  We  therefore  take 
no  action  at  this  time  on  this  issue.  We 
oh.serve,  however,  that  the  (Commission 
is  investigating  intero])erahilitv  issues  in 
other  contexts.  We  continue  to  believe 
that  interoperability  is  an  imjiortant 
aspect  of  future  deployment  of  mohile 
hroadhand  .services.  VVe  will  closely 
examine  any  actions  taken  that  have  the 
potential  to  undermine  the  development 


of  interoperability  in  the  AW.S-4  hand 
and  may  take  action  on  this  issue  if  it 
is  warranted  in  the  future. 

з.  Geographic  Area  Licensing 

30.  We  will  assign  terrestrial  spectrum 

и. se  rights  in  the  AW.S-4  hand  on  a 
geograjihic-area  basis.  A  geographic-area 
licensing  apjnoach  is  well  suited  for  the 
types  of  fixed  and  mohile  services  we 
expect  to  he  deployed  in  this  hand. 
Further,  geographic-area  licensing  will 
maintain  consistency  between  the 
AW.S-4  hand  and  the  AW.S-1  hand. 

31.  Having  examined  the  record, 
which  is  mixed  on  this  issue,  we  will 
award  terrestrial  rights  for  the  AWS-4 
spectrum  on  an  Economic  Area  (“EA”) 
basis.  We  adopt  an  EA  licensing  area 
scheme.  We  do  so  for  four  reasons.  First, 
aihlressing  the  concerns  oftho.se  seeking 
larger  license  areas,  EA  license  areas  are 
a  useful  and  appropriate  geograjduc  unit 
that  Gommission  has  u.sed  for  similar 
hands.  Notably,  AW.S-1  Blocks  B  and  (3 
spectrum  is  licensed  on  an  EA  basis.  EA 
licenses  can  he  aggregated  up  to  larger 
license  areas,  including  into  MEAs  or 
larger  units,  including  nationwide.  Anv 
such  aggregation,  however,  would  not 
relieve  a  licen.see  from  obligations  that 
are  ha.sed  on  the  original  EA  licen.se 
area,  such  as.  imjiortantly,  huild-out 
reipdrements.  .Second,  EA-ha.sed 
licensing  is  consistent  with  the  other 
reiiuirements  adopted  herein,  most 
notably  the  jierformance  re(|nirements 
discussed  below,  which  e.stahlish  Ey\- 
hased  build-out  reijuirement.s.  Third, 
licensing  AWiS-4  on  an  EA  basis  best 
balances  the  Ciommission's  goals  of 
encouraging  the  offering  of  hroadhand 
service  both  to  broad  geographic  areas 
and  to  sizeable  populations.  For 
example,  as  one  commenter  notes, 
licensing  in  .smaller  geographic  blocks 
averts  the  phenomenon  of  huge  tracts  of 
licensed  territory  being  left  nn.served. 
Finally,  contrary  to  one  commenter’s 
unsuh.stantiateil  claim,  we  do  not 
believe  that  licensing  on  an  EA  basis 
impairs  nationwide  operations.  Indeed, 
other  than  the  B(3.S  G  block,  all  other 
major  terrestrial  spectrum  hands  are 
licensed  in  discrete  geographic  areas, 
including  AW.S-1,  several  blocks  of 
which  are  licensed  on  an  EA-basis. 
Tliese  hands  have  not  proven  unduly 
difficult  for  licen.sees  to  administer. 
Gonsecpiently,  becau.se  EAs  allow 
licensees  to  Inn  Id  their  geographic 
coverage  as  needed,  are  consistent  with 
the  other  requirements  estahli.shed  for 
this  hand,  and  promote  the 
(^ommi.ssion’s  goal  of  widespread 
broadband  service,  we  adopt  the 
propo.sal  in  the  zHt'.S— ?  NPPM  to  a.ssign 
AWS-4  spectrum  rights  on  an  EA  basis. 
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82.  Giilj  of  Maxico.  In  the  /\ll'.S-4 
NPliM.  the  (Commission  sought 
comment  on  how  to  include  the  (lulf  of 
Mexico  in  its  licensing  .scheme.  The 
(iommi.ssion  (inestioned  if  the  Chdf 
should  he  licen.sed  in  a  similar  fashion 
as  the  lJ|)j)er  700  Mllz  hand,  where  the 
(hdf  was  included  as  part  of  larger 
service  areas,  or  whether  the  (lulf 
should  he  licen.sed  sei)arately.  The 
(A)mnd.ssion  has  addnis.sed  the  issue  of 
licensing  the  (hdf  of  M(!xico  in  other 
proceedings  and  we  will  follow  the 
established  policy  on  this  issue. 
Thendbre,  because  we  are  adoj)ting  an 
FA -based  licensing  scheme,  and  the 
('.ommission  received  no  comments 
directly  addressing  this  issue,  we  will 
licen.se  the  (hdf  of  Mexico  as  FA 
licensing  area  17(i.  As  we  did  in 
licensing  other  l^art  27  .services,  the  (hdf 
of  Mexico  service  area  is  comprised  of 
the  water  area  of  the  (hdf  of  Mexico 
starting  12  nautical  miles  from  the  IJ.S. 
Cidf  coast  and  extending  outward. 

B.  Technical  Issuos 

88.  Pursuant  to  its  statutorv  direction 
in  the  (xnnmunications  Act.  the 
(^ommi.ssion  adopts  rules  for 
commercial  spectrum  in  a  manner  that 
furthers  and  maximizes  the  public 
interest.  For  (jxample.  allowing 
spectrum  to  he  rejjurposed  for  its 
highest  and  best  use  serves  this  end  as 
more  eflicieid  .s])ectrum  use.  among 
other  things.  sj)urs  investment  and 
beiKifits  consumers  through  better 
j)erformance  and  lower  ])rices.  Deciding 
how  l)(!st  to  further  and  maximize  the 
jndjlic  interest,  moreover,  is  not  an 
assessment  that  is  made  in  a  vacuum. 
Notably,  when  developing  jjolicies  fora 
particular  hand,  the  Commission  looks 
at  other  hands  that  might  he  affected, 
particularly  the  adjacent  hands.  In 
revising  its  rides,  therefore,  the 
Commi.ssion  often  must  .strike  a  balance 
among  competing  intere.sts  of  adjacent 
hands,  and  between  sometimes 
comjjeting  public  intere.st 
considerations. 

84.  The  rules  for  one  hand, 
particularly  the  interference  jirotection 
rules,  affect  the  use  and  value  of  other 
bands  and  thus  the  ])uhlic  intere.st 
benefits  that  can  be  realized  through  the 
use  of  those  adjacent  bands.  Moreover, 
the  public  intere.st  analysis,  and  the 
balancing  of  intere.sts  across  hands,  does 
not  necessarily  reduce  to  an  inquiry 
about  the  amount  of  spectrum  that  is  or 
could  be  made  available  in  the  relevant 
hands.  Not  all  spectrum  use  has  equal 
value  or  leads  to  the  same  jnihlic 
interest  benefits.  For  examjile,  as 
explained  below,  wireless  providers 
tend  to  use  more  downlink  than  iqilink 
sjjectrum.  Therefore,  it  is  not  clear  that 


the  loss  of  some  uplink  spectrum  would 
diminish  the  value  of,  or  the  jiuhlic’s 
intere.st  in,  a  large  jiaired  band  when 
compared  to  the  value  that  would  he 
created  in  enabling  a  smaller  full  power 
downlink  band.  Indeed,  the  jiuhlic 
intere.st  benefits  of  a  fully  usable  new 
(lowidink  sjiectrum  band  likely  are 
substantially  greater  than  a  fully  u.sable 
eipial  sized  addition  of  uplink  spectrum 
that  is  a  part  of  a  larger  hand.  The 
balancing  between  adjacent  bands  may 
be  weighted  further  if  one  hand  will 
enable  the  combination  of  spectrum 
hands,  including  the  aggregation  of 
smaller  hands,  while  the  other  hand 
does  not. 

8.').  In  this  section,  we  adopt  the 
technical  operating  rides  (e.g., 
interference  rules)  that  will  govern 
AWS— 4  operations  and  licensees.  In 
general,  our  aim  in  e.stahlishing 
technical  rules  is  to  maximize  the 
llexible  use  of  .spectrum  while 
appropriately  jirotecting  operations  in 
neighboring  bands.  We  also  specifically 
consider  here  our  statutory  obligations 
set  forth  in  the  Spectrum  Act  with 
respect  to  the  19n.')-2()()()  MHz  hand.  We 
ba.se  the  technical  rules  we  adojjt  below 
on  the  rules  for  AWS-1  .sjiectrum,  with 
.s|)ecific  additions  or  modifications 
designed  to  jirotect  o])eration.s  in 
adjacent  hands  from  harmful 
interference.  The.se  bands  include  (1) 
tbe  existing  1 980-1  dtt.'i  MHz  broadband 
P(',S  service:  (2)  future  services 
ojierating  in  the  1 99.'i-2()()()  MHz  band; 
and  (8)  Federal  operations  in  the  2200- 
2290  MHz  band. 

1.  OOBF  Limits 

80.  In  this  section  we  adopt 
interference  rules  for  operations 
between  AWS^  blocks  within  the 
AWS-4  hand  and  hetwinm  AW.S-4 
blocks  and  adjacent  and  nearby  bands. 

In  tbe  event  that,  once  individual 
sy.stems  are  dejiloyed  and  ojierational,  it 
is  determined  that  these  limitations  do 
not  prevent  an  AWS— 4  fixed  or  mobile 
transmitter  from  causing  harmful 
interference,  we  shall,  at  our  di.scretion, 
require  the  licensee  of  that  transmitter 
to  jnovide  greater  emi.ssion  attenuation 
consi.stent  with  the  typical  treatment  of 
Part  27  services. 

a.  Interference  Between  .Services  in 
Adjacent  AWS-4  Blocks 

87.  We  require  fixed  and  mobile 
transmitters  operating  in  2000-2020 
MHz  and  2180-2200  MHz  bands  to 
attenuate  emissions  outside  the  licen.sed 
channels  in  the.se  bands  by  48  -i-  10 
logi(t(P)  dB,  unless  all  affected  parties 
agree  otherwise.  This  limit  of  48  +  10 
b)gi(i(P)  dB  is  consi.stent  with  other 
CMRS  hands,  including  the  AWS-1 


band  that  forms  the  basis  for  many  of 
the  technical  rules  we  adojit  herein. 

This  .sjiecific  emi.ssion  limit,  as  well  as 
the  principle  of  adopting  the  .same 
limits  acro.ss  multijile  (IMRS  hands,  is 
supported  by  tbe  record.  Further,  we 
disagree  with  the  assertion  that 
permitting  unified  operations  in  the 
liand  makes  it  imneces.sarv  for  us  to 
establish  emissions  levels  between 
adjacent  block  AWS-4  operations.  We 
observe,  however,  that  to  the  extent  a 
service  jirovider  (establishes  unified 
operations  across  the  AWS-4  blocks, 
that  operator  may  choose  not  to  observe 
this  emission  level  strictly  between  its 
adjacent  block  AWS-4  licenses  in  a 
geograjihic  area,  so  long  as  it  comjjlies 
with  other  ("ommi.ssion  rules  and  is  not 
adversely  affecting  the  operations  of 
other  parties  by  virtue  of  exceeding  the 
emission  limit. 

88.  Additionally,  we  adopt  the 
measurement  procedures  found  in 
§27. .18(11)  to  AWS-4  mobile  and  base 
.stations.  Specifically,  we  reijuire  a 
measurement  bandwidth  of  1  MHz  or 
greater,  with  an  excejition  allowing  a 
smaller  measurement  bandwidth  within 
the  first  megahertz  outside  the  channel. 
In  sum,  after  reviewing  the  record  and 
finding  it  supports  the  (^ommi.ssion’s 
jiropiKsals,  we  conclude  that  the 
jiotential  benefits  of  our  jiropo.sals 
would  outweigh  any  potential  costs  and 
adopt  the  jirojio.sed  OOBF  limit  and 
measurement  |)rocedures. 

1).  Interference  with  Services  in 
Adjacent  and  Other  Bands 

89.  Having  established  interference 
rules  for  ojierations  between  adjacent 
AW.S-4  blocks,  we  next  .set  rules  for 
AW.S-4  operations  relative  to  operations 
in  adjacent  and  nearby  spectrum  bands. 
In  so  doing,  wherever  possible,  we 
establish  rules  that  jiermit  flexible  use 
of  the  AWS-4  band,  while  effectively 
protecting  adjacent  and  nearby  bands 
from  harmful  interference  resulting  from 
AWS-4  emissions.  As  a  ]ireliminary 
matter,  we  observe  that  the  Commission 
frequently  ajiplies  a  minimum 
attenuation  level  of  48  +  10  logiofB)  dB 
to  jirotect  operations  in  adjacent 
friHjuency  hands. 

(i)  Interference  with  ojierations  below 
199.1  MHz 

40.  We  conclude  that  fixed  and 
mobile  transmitters  ojierating  in  the 
2000-2020  MHz  AW.S-4  ujilink  hand 
mu.st  attenuate  emissions  below  199.1 
MHz  by  70  +  10  logioIB)  dB.  We  al.so 
ajijily  the  existing  measurement 
jirocedure  contained  in  §  27..18(h)  of  our 
rules,  wherebv  a  measurement 
bandwidth  of  1  MHz  or  greater  is 
riKjuired,  with  an  excejition  allowing  a 
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smaller  measurement  bandwidth  in  the 
first  megahertz  outside  the  channel. 

This  emission  level  is  supported  hv  tin; 
record.  AT&T,  (7riA,  Sjnint,  and  T- 
Mohile  all  support  the  need  to  protect 
I’Ci.S  operations  below  lUU.'j  Mllz.  DlSll, 
(Ireenwood,  Motorola,  Nokia,  and 
S]’rint  all  siijjjxjrt  onr  propos(!d  OOfiE 
limit  of  70  +  10  logiolF)  dll  below  lOO.'j 
MHz  for  A\VS-4  emissions.  No 
commenters  oi)])o.sed  this  OOBE  limit. 
We  observe  that  DISH  and  Sprint  have 
disagreed  as  to  the  technical  standards 
that  the  3GPP  had  established  to  protect 
ojjerations  in  1900-1  OO.'i  MHz  from 
interference  from  2  GHz  MSS/ATG 
operators.  This  disagriumient  was 
re.solved  on  November  13,  2012  in  3GPP 
as  —40  dBm/MHz,  e(|uivalent  to  70  +  10 
logi()(P)  (IB.  although  DISH  has 
(expressed  concern  that  Sprint  might 
reo])(;n  this  issue.  We  decline  to  insert 
our.selves  into  this  disjnite  before  an 
(;xt(irnal  standards  organization.  Given 
the  record  before  ns,  we  thendore 
conclude  that  the  potential  benefits  of 
our  jjroposals  would  outweigh  anv 
])ot(mtial  costs  and  adopt  this  ont-of- 
l)and  emi.ssion  limit  htilow  199.')  MHz 
for  all  fixed  and  mohih;  transmitters 
oijerating  in  the  AWS-4  uplink  hand. 

(ii)  Interference  with  operations  in 
1995-2000  MHz 

41.  G’enern/  (Jonsidanitions.  In 
considering  the  rules  that  should  govern 
potential  interference  between  the 
spcictrum  hinng  re])urpo.sed — here. 
AW.S-4  sj)ectrnm — and  the  adjacent 
hands,  to  maximize  the  ])uhlic  intere.st. 
the  Gommission  must  consider  the 
value  of  potential  uses  in  both  hands. 

We  are  thus  generally  disinclined  to 
treat  an  adjacent  hand  as  a  j)ermanent 
guard  hand,  which,  hv  definition,  would 
preclude  most  use  of  that  spectrum  for 
the  provision  of  full  flexible  use  service 
to  the  public,  or  as  a  limited  use  hand, 
which  woidd  have  considerably  less 
economic  value  than  would  a  full 
flexible  use  hand. 

42.  Here,  one  of  the  adjacent  hands — 
the  1995-2000  MHz  portion  of  the  H 
block — is  not  in  use;  today,  hut  Gongre.ss 
has  directed  that  it  he  licemsed  via  a 
.system  of  competitive  bidding  by 
Fehrnarv  2015.  As  ex|)lained  below,  this 
adjacent  hand  raises  particularly 
difficult  technical  issues  because  it  may 
result  in  an  n])link  hand  (2000-2020 
MHz)  adjacent  to  a  downlink  hand 
(199.5-2000  MHz).  In  2004,  the 
Ciommi.ssion  det(;rmined  to  pair  the 
1915-1920  MHz  hand  with  the  199.5- 
2000  MHz  hand,  and  contemplated  that 
the  lower  hand  would  he  used  for 
mobile  transmi.ssions.  In  particular,  the 
('.ommi.ssion  determined  that  tluise 
hands  were  comj)arahle  to  the  1910- 


1915  MHz  and  199.5-2000  MHz  PGS 
hands,  which  are  n.sed  as  uplink  and 
dowidink  hands,  respectively,  fhe 
technical  rules  we  adopt  today, 
therefore,  are  designed  to  j)rot(ict  future 
operations  in  the  1995-2000  MHz  hand 
from  harmful  interference  hv  future 
operations  in  the  repurj)o.s(!d  AW.S-4 
hand.  Moreover,  enabling  full  flexible 
use  of  the  199.5-2000  MHz  hand  may 
lead  to  the  pairing  of  this  hand  with  the 

191.5- 1920  MHz  hand,  which  would 
thereby  maximize  the  public  inten^st 
benefit  of  both  of  these  five  megahertz 
hands.  Fnrth(!rmore.  we  recognize  that 
in  establishing  rules  that  allow  the 
1995-2000  MHz  sjjectrum  hand  to  he 
put  to  its  highe.st  and  he.st  use,  we  also 
further  Gongre.ss’s  objectives  related  to 
the  iKse  of  ])uhlic  safety  broadband 
spectrum  in  the  700  MHz  hand.  The 
.Spectrum  Act  directs  that  the  proceeds 
from  the  auction  of  licen.ses  in  the 

199.5- 2000  MHz  hand  he  deposited  into 
the  Public  .Safety  Trust  Fund,  which 
will  he  u.sed  to  fund  MrstNet. 

43.  In  considering  the  rules  that 
should  govern  potential  interference 
hetw(!en  the  199.5—2000  MHz  hand, 
which  the  (Commission  envisions  as  a 
downlink  hand,  and  the  adjacent  AW.S- 
4  u])link  hand,  the  (Commission  must 
consid(!r  the  |)uhlic  intenist  benefits 
a.ssociated  with  |)otential  uses  in  both 
hands,  including,  hut  not  limited  to,  the 
net  effect  on  the  economic  values  of 
these  hands,  and  adojjt  technical  rules 
accordingly.  The  public  interest  in  the 

199.5-2000  MHz  hand  is  almost 
certainly  maximized  if  the  hand  is  used 
as  an  additional  PCC.S  hand.  DKSH, 
conversely,  argued  fir.st  that  the 
(Commission  should  effectivelv  treat  the 

199.5-2000  MHz  hand  as  a  guard  hand, 
which  would  eliminate  most  of  its 
value.  Dl.SH  then  argimd  that  the  H 
block  should  not  he  made  available  for 
full  power  u.se,  and  instead  could  he 
auctioned  for  air-to-ground  or  small  cell 
use,  although  both  of  these  uses  would, 
in  our  assessment,  have  considerably 
less  economic  value  and  other  public 
interest  htmefits  than  an  additional  PCC.S 
downlink  hand.  Limiting  the  use  of  the 
hand  to  air-to-gronnd  operations  would 
h(!  inconsistent  with  the  .Sj)ectrum  Act’s 
direction  to  liccmse  the  199.5-2()()()  MHz 
hand  for  flexible  u.se.  Additionallv.  both 
the  air-to-ground  and  small  cell 
j)ropo.sals,  by  j)recluding  the  jjossihility 
of  full  })ower  ccdlidar  operations,  would 
restrict  the  value  of  the  hand  in  a  way 
that  we  believe  does  not  ])romote  the 
])uhlic  intere.st  in  this  particular 
instance  given  spcicific  characteristics  of 
the  hand  and  the  available  alternative  of 
higher  power  u.se.  All  four  nationwide 
wireless  ])rovider.s  have  hroadhand  P(CC.S 


spectrum,  as  do  regional  and  rural 
providers,  and  any  of  these  ])rovider.s 
could  use  additional  P(C.S  spectrum  to 
expand  capacity.  Om;  analyst  projected 
that  the  value  of  the  paired  H  block 
would  he  .S2-3  billion,  which  implies  a 
price  of  at  least  .S0.()7-.$l.()()  ])er  MHz 
I’OP,  or  .S1-.S1.5  billion  for  the 
downlink  hand.  We  note  that 
(iconomists  fre(]uently  consider  it  a  rule 
of  thumb  that  the  public  benefit  of  a 
licensed  spectrum  hand  typically 
(ujuates  to  about  ten  times  its  value  at 
auction.  Although  as  a  matter  of  jiractice 
the  Gommission  does  not  ))redict 
auction  j)ric(;.s,  we  nTerence  these 
figures  as  an  indicator  of  the  economic 
value  or  public  benefit  that  could  he 
derived  from  the  sjKudrum,  if  it  is  usable 
for  high  jjower  commercial  s(>rvice.s. 

44.  The  public  intere.st  benefits  of  the 
AW.S-4  speictrnm,  including  its 
economic  value,  will  also  inertiase 
significantly  once  it  is  available  for 
ternistrial  u.se.  The  largest  increase  in 
value  would  occur  if  AWS-4  operations 
did  not  need  to  ])rot(!Ct  any  adjacent 
hands.  But  that  is  not  the  case  here.  For 
(?xample,  AW.S— 4  operations  need  to 
comply  with  technical  rules  designed  to 
prevent  harmfnl  int(!rference  below 
2180  MHz  and  above  2200  MHz. 
However.  DKSH  argiuis  that,  while 
licensees  of  A\\kS-4  authority  shonld 
also  he  subject  to  technical  rides  for 
operations  below  2000  MHz.  these  rules 
should  not  riistrict  AW.S^  operations 
even  if  they  limit  the  efficient  u.se  of  the 
spectrum  below  2000  MHz.  DISH 
identifies  certain  co.sts  a.ssociated  with 
such  technical  rules,  including  the 
claimed  lo.ss  of  the  ability  to  use  5  MHz 
of  uplink  si)ectrnm.  .Sprint  suggests  that 
this  imjiact  can  he  mitigated  through 
base  .station  receive  filters,  co-location 
ofha.se  stations,  and  LTE  interference 
mitigations.  DKSH  counters  that  filters 
woidd  reejnire  5  megahertz  of  transition 
hand,  co-location  is  not  possible  in  all 
cases,  and  the  LTE  features  mentioned 
by  .Sprint  are  more  effective  for  UE-to- 
IJE  interference  than  hase-to-hase 
interference.  DISH  has  not  attempted  to 
(juantify  the  economic  value  of  its 
jjo.ssihle  loss  of  some  of  the  use  of  this 
5  MHz  to  .society,  hut  siinjily  argues  that 
there  is  no  net  gain  in  siiectrnm  hecau.se 
the  Gommission  would  he  trading  5 
MHz  of  AW.S-4  uplink  spectrum  for  5 
MHz  of  H  block  downlink  spectrum. 
This  argument  ignores  the  possibility  of 
the  ("ommission  j)airing  199.5-2t)()0 
MHz  with  191.5-1920  MHz.  as 
])reviously  proposed  and  propo.sed 
again  in  tiie  //  Block  \’PBM.  in  which 
case  making  the  1995-2000  MHz  hand 
available  may  enable  a  total  of  10 
megahertz  of  spectrum  by  completing 
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the  pairing.  Moreover,  the  191. '5-1 020 
Mllz  and  1 99.1— 2000  MIlz  hands  could 
1m!  used  hv  PCiS  ojierators  to  expand,  for 
example,  from  .'5  +  .1  megahertz  blocks 
to  10  +  10  megahertz  blocks,  or  to 
otherwi.se  aggregate  PdS  blocks.  Also,  as 
(!xplained  below,  the  technical  rules  we 
adopt  do  not  prevent  tin;  use  of  .I 
megahertz  of  spectrum;  rather,  they 
merely  limit  its  u.se,  and  make 
provisions  for  improving  its  usability. 

4.1.  More  importantlv.  as  explained 
above,  the  amount  of  spectrum  is  not 
the  onlv  (juestion  that  the  (k)mmi.ssion 
mu.st  consider  as  we  evaluate  the  rules 
that  will  govern  tin;  A\V.S-4  hand. 

Rather,  we  mu.st  evaluate  how  best  to 
.serve  and  maximize  the  public  intenist 
with  respect  to  all  ndevant  hands. 
Because,  as  explaimul  below.  com])anie.s 
tend  to  use  more  downlink  than  uj)link 
spectrum  today,  it  is  not  clear  that  the 
loss  of  some  uplink  spectrum  would 
signilicantlv  diminish  the  iitilitv  (and 
economic  valiu!)  of  the  paired  A\V.S-4 
.s])ectrum.  At  a  minimum,  it  aj)))ear,s  that 
the  public  intere.st  benefit  (including 
economic  value)  of  a  fully  usable  199.1- 
2001)  MHz  band,  which  tlie  (iommi.ssion 
(‘uvisions  as  a  downlink  Pd.S  hand,  is 
substantially  greater  than  that  of  a  fullv 
usable  additional  .1  MHz  of  A\V.S-4 
ni)link — perhaps  an  order  of  magnitude 
greater.  This  may  lx;  particularly  so  if 
the  1991-2000  MHz  hand  is  ultimately 
paired  with  the  1911-1920  MHz  hand 
and  the  |)aired  hand  is  combined  with 
other  I’CkS  s])ectrum  to  create,  for 
example.  10+10  megahertz  of  PCkS 
spcictrum. 

40.  Further,  the  .Spectrum  Act  does 
not  ])reclude  auctioning  the  199.1-2000 
MHz  hand.  We  do  not  reach  any 
conclusions  on  the  s])ecific  futun?  use  of 
the  1991-2000  MHz  hand  in  this 
jjroceeding;  such  dcsterminations  are 
outside  its  sc:ope.  However,  in  our  role 
as  spectrum  managers  we  do  e.stahlish 
rules  for  A\V.S-4  that  do  not  i)reclude 
uses  of  the  199.1-2000  MHz  band,  or 
prejudge  it  to  lx;  unusable.  And. 
although  we  do  not  make  a  final 
determination  on  the  use  of  199.1-2000 
MHz.  we  note  that  arguments  that  it 
may  not  he  auctioned  under  the 
.Spectrum  Act  have  .several  Haws.  First, 
many  commenters  on  the  H  bl(x;k 
|)r(x:eeding  have  suggested  that  with 
a|)])ropriate  technical  limitations,  the 
1911-1920  MHz  band  will  not  interfen! 
with  the  1980-1991  MHz  hand,  'rinis. 
such  interfeniiice  may  not  i)re.s(!nt  a 
])rohlem.  or.  if  it  does,  the  problem  may 
Ix!  partially  overcome.  .Second,  although 
the  Commission  has  pro])osed  pairing 
191.1-1920  MHz  with  199.1-2000  MHz, 
the  .Spectrum  Act  does  not  require  this, 
and  a  finding  that  1911-1920  MHz 
cannot  he  auctioned  due  to  interference 


with  1930-1991  MHz  d(x:.s  not,  in  and 
of  itself,  release  us  from  our  obligation 
to  auction  the  195)1-2000  MHz  hand. 

47.  HI.SH  has  put  forward  a  technical 
pro])osal  that  it  ieels  balances  the 
usability  of  the  15)91-2000  MHz  haml 
with  the  u.sahility  of  the  A\V.S-4  uplink 
hand,  while  also  .spe(!ding  dephn'inent 
in  AW.S-4  by  minimizing  the  im])act  of 
our  rulemaking  on  tin:  3CFF  standards 
body.  This  j)ropo.sal  includes  DI.SH 
voluntarily  designating  2000-2001  MHz 
as  a  terrestrial  guard  hand,  ])ropo.sing 
the  (Commission  set  an  emissions  limit 
of  00  +  10  logi()(F)  (IB  f(H'  AVV.S-4 
emissions  into  the  15)5)1-2000  MHz 
band,  and  asking  the  Commission  to 
limit  anv  emissions  from  the  195)1—2  0  00 
MHz  hand  by  79  +  10  logiob’)  dB  above 
2001  MHz.  As  discnssecl  further  Ixilow. 
we  (hicline  to  ado])t  this  ])ropo.sal 
lx!cause  we  find  that  it  will  not  speed 
deployment  of  the  AW.S-4  hand  or 
allow  for  full  flexible  u.se  of  tlx!  195)1- 
2000  MHz  hand.  Moniover,  HKSfFs 
re(|ue.st  that  we  establish  OOBF  limits 
for  the  195)1-20  00  MHz  band  is  not 
within  the  scope  of  this  proccuxling. 
Rather  these  limits  will  be  addrtisscid  in 
onr  companion  11  Block.  NBBM. 

48.  (Conse(]uently,  while  the 
Commi.ssion  has  not  adopted  rules  for 
the  15)5)1-2000  MHz  ha)id.  w(!  an! 
adopting  t(!chnical  ruh!.s  for  tlx!  AW.S- 
4  uplink  band  that  w(!  pr(!dict  will,  in 
light  of  the  r(!cord  and  of  our  a.ssessnumt 
of  the  nature  and  characteristics  of  both 
hands.  (!nsure  (!fficient  ns(!  of  the  AW.S- 
4  band  while  pr(!S(!rving  our  ability  to 
auction  licens(!.s  for  operations  in  the 
15)9.1-2000  MHz  hand.  Moreov(!r,  we 
find  that  the  apj)roach  and  the  technical 
ruk!.s  we  adopt  will  Ixxst  s(!rve  the  public 
intere.st  by  striking  an  appro])riate 
balance  that  will  enahl(!  both  the  AW.S- 
4  hand  and  the  199.1-2000  MHz  band 
that  is  adjacent  to  the  AW.S-4  uplink 
hand  (2000-202()  MHz)  to  h(!  used  for 
providing  llexihle  use  sen  vices  in  the 
most  (Tficient  manner  possible.  In  this 
way.  we  further  and  fully  complv  with 
our  statutory  mandatcxs,  including  onr 
r(!.spon.sil)ilitie.s  under  tlx! 
Communications  Act  to  manage!  the 
.sp(!ctrum  in  tlx!  j)uhlic  inter(!st  and 
(Congress's  .sp(!cific  dir(!ction  r(!garding 
the  199.1-2000  MHz  hand  in  the 
.S])(!ctrum  Act.  Furtlx!rmore,  we 
r(!Cognize  that  in  establishing  rules  that 
will  enabh!  the  15)91-2000  MHz 
spixlrum  to  h(!  |)ut  to  its  highest  and 
he.st  use.  we  also  further  (Congr(!ss’s 
ol)j{!Ctiv(!.s  related  to  the  use  of  public 
safety  broadband  spcictrum  in  the  700 
MHz  band.  The  .SiX!ctrum  Act  dir(!cts 
that  the  proceeds  from  the  auction  of 
licen.ses  in  the  H  Block,  including  15)9.1- 
2000  MHz.  be  depositexl  into  the  Public 


.Saf(!ty  Trust  Fund,  which  will  he  used 
to  fund  First  Net. 

49.  Ther(!for(!,  as  (!xplaim!d  below,  we 
(!stahli.sh  carefully  calibrated,  limited 
technical  r(!strictions  on  AW.S-4 
op(!rations  in  2000-2001  MHz.  the 
low(!.st  five  m(!gahertz  of  the  AW.S-4 
u))iink  hand.  In  ])articuiar,  as  explained 
b(!low,  we  are  im])osing  (1)  incr(!a.s(!d 
OOBl'C  limits  at  and  below  2000  MHz, 

(2)  reduc(!d  ])ower  limits  for  mobile 
terrestrial  oj)eration.s  in  2000-2001 
MHz,  and  (3)  recpui+Mnents  that  a 
lic(!ns(!e  of  AW.S-4  terr(!.strial  rights  or  of 
2  CHz  M.S.S  rights  mu.st  acce])t  harmful 
OOBF  interference,  if  any  occurs,  from 
future  o])(!rations  in  tlx!  i5)5).1-2000  MHz 
hand  into  the  2000-2001  MHz  ])ortion 
of  the  AW.S-4  and  2  (CHz  M.SS  uplink 
bands  and  harmful  overload 
interference,  if  any  occurs,  from 
o])erator.s  in  the  15)5)1-2000  MHz  l)and 
into  the  AW.S-4  and  2  (CHz  MSS  iqdink 
bands.  W(!  do  this  to  ])rotect  future! 
operations  in  the  15)9.1-2000  MHzl)and 
from  harmful  inti!rf(!r(!nc(!;  to  ensure  the 
possibility  of  fl(!xihle  commercial  usi!  of 
that  hand,  consistent  with  (Congressional 
dir(!ction:  and  to  .strike  a  balance  in 
ensuring  the  efficitmt  u.se  of  both  the 
AW.S-4  and  the  195)1-2000  MHz  hands. 
The  (Communications  Act  establi.shed 
“that  the  (Commi.ssion’s  pow(!r.s  are  not 
limit(!d  to  the  (!ngiix!ering  and  technical 
asp(!cts  of  radio  communications.” 
Ratlx!!'.  the  (Communications  Act  dir(!cls 
the  (Commission  to  “eix'.ourage  the 
larger  and  more  ef  fective  u.se  of  radio  in 
the  ]xihli(  int(!r(!.st”  and  to  ado|)t  “such 
ruh!s  and  r(!gulation.s  ami  prescrih(!  such 
restrictions  and  conditions  *  *  *  as 
may  h(!  n(!ce.ssary  to  carry  out  the 
])rovisions  of  this  Act.”  As  exidaiixxl 
lx!low.  we  {i(!em  it  necessary  to  s(!t  the.se 
t(!chnical  limits  to  h(!st  maximize  AW.S- 
4  and  15)91-2000  MHz  .s]X!ctrum  for 
llexihle  terrestrial  use  by  minimizing 
harmful  interference  b(!tw(!en  the  hands. 
We  heli(!ve  that  the  technical  rules  we 
ado])t  today  to  )!rot(!ct  against  harmful 
int(!rfer(!nce  will  promote  more  effective 
aixf  (!f  fici(!nt  use  of  the  15)9.1-2000  MHz 
haml  and  the  AW.S-4  l)and  and  we 
heliev(!  that  the  benefits  of  th(!se  rules 
will  outweigh  any  restrictions  on  the 
u.s(!  of  a  portion  of  the  AW.S^  ui)link 
hand.  Mor(!over,  any  r(!.striction.s  on  the 
u.se  of  a  portion  of  the  AW.S-4  haml 
would  he  more  than  off.s(!t  by  the 
considerable  incrcxjse  in  flexibilitv  that 
the  authorization  hobhas  will  receive  in 
obtaining  overall  t(!rr(!.strial  u.se  rights 
undc!!’  the  (Commission’s  part  27  flexible 
use  rules  instcxid  of  und(!r  the  (!xi.stlng 
ATCC  rul(!.s. 

10.  Finally,  we  adojit  rules  that  allow 
for  the  r(!.striction.s  .s])(!cified  above  to  be 
modified  by  private  agr(!ement,  tlx!r(!hy 
providing  a  licensee  of  AW.S-4 
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o])(;rating  authority  with  the  al)ility  to 
utilize  this  five  megahertz  of  speetrum 
through  deployment  of  higher 
])erforman(:e  technologies,  commercial 
agreements  with  future  1 1)9.^)-2()()()  MHz 
hand  licen.se(;s,  or  other  means.  3diis 
will  also  jn'ovide  greater  flexihility  to 
any  o])erator.s  that  obtain  licen.ses  for 
l)oth  the  AVVS-4  A  block  and  the 
2()()()  MHz  band,  as  could  be  the  case  for 
a  licenseci  of  A\VS-4  authority  who  bids 
on  the  199.'i-2()()0  MHz  hand. 

.11.  Discussion.  P’or  A\VS-4  ojjerations 
in  2()()()-2()2()  MHz.  we  adoj)t  an  OOllE 
limit  of  70  +  10  logi(i(P)  (IB  at  and  below 
2000  MHz.  This  limit  promotcis  the 
public  interest  for  .several  nia.sons:  (1)  It 
promotes  the  best  and  highest  use  of 
spectrum,  (2)  it  fulfills  our  statutory 
obligations,  (3)  it  provides  consistent 
levels  of  prot(;ction  for  the  adjacent 
1990-199.1  Mftz  and  199.1-2000  MHz 
downlink  hands,  and  (4)  it  maintains 
consistency  with  past  Commission 
actions. 

.12.  Best  and  highest  use  of  udjnccnt 
spectrum.  DISH  has  stated  that  a 
r(!(juir(ul  attenuation  of  70  +  10  logudB) 
(113  below  2000  MHz  would  have  a 
negative  im])act  on  ojjerations  in  the 
A\VS-4  u])link  hand.  While  this  is 
cornict,  we  se(!k  to  balance  this  luigative 
impact  on  a  portion  of  the  A\V.S-4 
uplink  spectrum  with  the  positive 
impact  on  the  n.sahility  of  the  199.1- 
2000  MHz  hand,  to  obtain  the  mo.st 
effici(!nt  use  of  both  hands,  and  to 
maximize  the  overall  ])uhlic  interest.  To 
this  end.  we  obs(;rve  that  mobile 
broadband  us(;s  far  more  downlink  than 
n])link  sjiectrum.  For  (!xample,  at  an 
FCC  forum  on  the  future  of  wireless 
hand  plans,  Nokia  Siemens  Networks 
presented  data  showing  a  typical  LTE 
mdwork  producing  13  times  more 
downlink  data  than  u])link  data,  while 
Alcatel  Lucent  showed  17  to  30  times 
more  downlink  data  than  uplink  data. 
Accordingly,  there  is  a  more  pressing 
need  for  downlink  si)(ictrum  than  for 
uplink  spectrum.  TheixTore,  a  po.ssihle 
limited  reduction  in  nj)link  capacitv 
may  not  pres(;nt  a  hardshi])  to  a  licensrn; 
of  AWS-4  ojjerating  authority.  In 
addition,  as  discussed  further  below, 
while  .some  of  the  u])link  s])(!ctrum  mav 
he  re.stricted  in  })()W(!r.  onr  rides  do  not 
eliminate  the  u.se  of  any  uplink 
spectrum.  Furthermore,  extensions  of 
existing  hands  can  ty})ically  he  put  to 
u.se  more  cost-effectively  than  new 
hands.  Finally,  to  the  extent  some 
spectrum  may  have  reduced  ntilitv  to 
address  interference  issues,  a  fixed 
sjiectrum  imjiact  will  rejire.sent  a  larger 
fraction  of  the  .1  miigahertz  hand  from 
199.1  to  2000  MHz  than  of  the  lower  10 
megahertz  block  in  the  2000-2020  MHz 
band.  Therefore,  because  199.1-2000 


MHz  can  he  used  as  a  small  downlink 
exjiansion  of  the  existing  PCS  hand, 
while  2000-2020  MHz  is  the  larger 
uplink  of  a  new  hand,  the.se  factors 
indicate  that  more  efficient  use  of 
spectrum  can  he  realized  by  jiromoting 
usability  of  199.1-2000  MHz  even  if  it 
(lecrea.ses  the  usability  of  a  liiuited 
jiortion  of  the  2000-2020  MHz  A\VS-4 
baud. 

13.  Statuioiy  obligations.  We  find  this 
OOBE  liiuit,  combined  with  the  mobile 
power  limits  and  re(iuirement  to  accept 
interference  within  the  2000-2001  MHz 
band  from  lawful  operations  in  the 

199.1-2000  MHz  hand,  which  we 
e.stahlish  below,  allows  us  to  fulfill  our 
sjiectrum  manager  role  under  the 
C^onummications  Act  by  balancing  the 
jjiihlic  intere.st  goals  of  enabling 
efficient  use  of  both  the  1991-2000  MHz 
hand  and  the  AWS^  hand.  Moreover, 
this  limit  enables  ns  to  fulfill  our 
obligations  under  the  .Spectrum  Act 
with  regard  to  the  199.1-2000  MHz 
hand.  The  Sj)ectrnm  Act  re(iidre.s  the 
Commission,  among  other  things,  to 
make  available  via  a  system  of 
competitive  bidding  the  1991-2000 
MHz  hand.  We  believe  it  is  consi.stent 
with  Congress's  specific  direction  to 
auction  this  .s|)ectrnm  to  pre.serve  our 
ability  to  reach  a  po.ssihle  finding  that 
this  hand  should  support  the 
deployment  of  full,  robust,  commercial 
.service — including  for  mobile 
broadband.  DISH  sugge.sts  that  we  could 
restrict  an  auction  of  199.1-2000  MHz  to 
small  cell  ojierations  or  as  part  of  a 
paired  air-to-ground/ground-to-air  band. 
VVe  decline  to  so  limit  the  potential  uses 
of  the  199.1-2000  MHz  hand  at  this  time, 
because  this  would  likely  diminish  the 
efficiency  and  usefulness  of  the 
spectrum  given  the  significant  value  we 
believe  exists  for  high  j)ower  uses  in  the 

199.1-2000  MHz  hand.  Further,  the 
Spectrum  Act  specifically  calls  for 
flexible  u.se  of  1991-2000  MHz,  and 
limiting  the  hand  to  be  suitable  onlv  for 
small  cell  or  air-to-ground  .services  may 
imjiroperly  curtail  such  flexible  use  if 
full  terrestrial  u.se  remains  a  reasonable 
possibility  for  the  hand.  While  flexible 
use  rules  that  permit  higher  power 
terrestrial  use  could  akso  ])ermit  small 
cell  or  air-to-ground  .services,  the 
reverse  is  not  true — a  hand  limited  to 
either  of  those  u.ses  could  not  also  he 
used  for  full  ])()wer  teirestrial 
operations.  DISH  fails  to  explain  how 
we  can  fulfill  our  .statutory  obligation  to 
make  the  1 99.1-2()()()  MHz  hand 
available  for  llexihle  u.se  via  a  system  of 
comjietitive  bidding  without  a  strong 
OOBE  limit.  Moreover,  it  is  not  clear  if 
either  small  cell  or  air-to-gronnd  u.se 
would  result  in  an  improved 


interference  environment  as  compared 
to  full  power  u.se.  Should  the 
Oommi.ssion  ultimately  (Uitermine,  in 
the  forthcoming  proceeding  on  this 
band,  to  limit  the  permi.s.sil)le  services 
in  this  hand,  DISH  or  any  other  party  is 
free  to  petition  us  to  revisit  the  technical 
rules  we  adopt  herein. 

14.  (ionsistent  Protection  Levels.  To 
promote  more  effective  and  efficient  u.se 
of  the  199.1-2(K)()  MHz  band,  we  believe 
the  same  OtlBE  limit  the  Commission 
a(loj)te(l  to  jji'otect  current  P(iS 
operations  below  1991  MHz — 70  +  10 
logidfP)  (IB — will  be  both  nece.s.sarv  and 
sufficient  to  protect  future  operations  in 
the  1991-2000  MHz  hand.  This  creates 
consistency  in  our  rules,  by  affording 
the  199,1-2000  MHz  hand  ihe  same 
protections  as  the  exi.sting  PC.S  band. 

11.  Past  Commission  Actions.  The 
Commission  has  long  sought  t(3  put  the 
1991-2000  MHz  band  to  productive 
commercial  use.  In  2004,  2007.  and 
2008,  the  Commission  undertook  efforts 
to  make  this  spectrum  available  for  full 
flexible  u.se.  \Ve  therefore  reject  the 
apjiroach  advocated  bv  some  that  the 

199.1-2000  MHz  band  shonid  be  u.sed  as 
a  guard  band  between  the  extended  PCS 
downlink  band  from  1990-1991  MHz 
and  the  AWS-4  uplink  band.  .Setting 
aside  this  block  for  no  use  is  directlv  at 
odds  with  the  (Commission’s  past 
actions.  Further,  in  2010,  the  National 
Broadband  Plan  recommended  that  the 
C.ommi.ssion  make  this  hand  available 
through  auction.  Thus,  the  public  has 
long  been  on  notice  that  the  199.1-2000 
MHz  band  is  not  intended  for  u.se  as  a 
guard  band.  Such  notice  significantly 
jjredates  the  current  MSS  licen.see's 
ac(}ui.siti()n  of  DBSD  and  TerreStar  in 
2011. 

10.  The  Record.  The  j)r()po.se(l  OOBE 
limit  of  70  +  10  logidfP)  (IB  at  and  below 
2000  MHz  received  .some  support  in  the 
record.  For  examjjle.  Sprint  supports 
this  OOBE  level  as  necessary  to  ])r()tect 
the  1991-2000  MHz  hand.  II. S.  Cellular 
propo.sed  a  limit  of  70  +  10  logiofP)  dB 
at  and  below  2000  MHz  to  protect  the 
1991-2000  MHz  hand.  Several  other 
commenters  indirectlv  sujijjort  an 
OOBE  limit  of  70  +  10  logio(P)  at  2000 
MHz,  which  will  he  five  megahertz 
away  from  full  ])()wer  use  of  the  AWS- 
4  uplink  hand,  l)y  stating  that  this  level 
is  neces.sarv  to  protect  PCS  operations 
below  1991  MHz  without  assuming  anv 
reduction  in  power  between  2000-2001 
MHz.  To  achieve  this  level  of  protection 
for  the  199.1-2000  MHz  hand  without 
ap])lying  this  (lOBE  limit  at  2000  MHz 
and  lower  power  limits  in  2000-2001 
MHz.  we  would  need  to  create 
fre(]uency  .separation  between  the  199.1- 
2000  MHz  hand  and  the  AWS-4  uplink 
hand.  For  the  reasons  explained  above. 
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ho\v(;ver.  wo  decline  to  shift  tin;  AWS- 
4  u])link  l)and  uj)  .1  inegaliertz  (or  more) 
to  2005-202.')  MHz.  DISH  makes  .several 
arguimaits  objecting  to  this  (X)BF  limit 
as  unprecedented,  unnecessary,  and 
r(!strictive.  DISH  alst)  a.ss(!rts  that  this 
limit  would  aflect  A\V.S-4  operations, 
including  negative;  im))act.s  for  A\V.S-4 
d(;vices.  rendering  25'K>  of  the  A\V.S-4 
uplink  unusable,  slowing  DISH’s 
deployim;nl  due  to  delays  in  the  tXd’l’ 
standards  process,  r(;(iuiring  as  many  as 
15-30%  additional  sites  for  licen.sees  of 
A\VS-4  authority,  and  not  crijating  a  net 
gain  of  .s|)ectrum  for  broadband.  DhSH 
proposed  that  we  in.stead  adopt  an 
OOHF  limit  of  43  +  10  logi„{P)  dll  at 
2000  MHz  and  sej)arately  that  we  adopt 
an  OOIIF  limit  of  00  +  10  logi(i(l’)  till  at 
2000  MHz.  We  are  met  persuaded  by 
the.se  arguments. 

57.  We  adopt  the  specific  level  of  70 
+  10  logio(F)  dll  because  it  provides  a 
nui.sonable  level  of  protection  for  the 
l‘)95-2000  MHz  band,  there  is  directlv 
a])plicable  pnjcedent  in  the  existing 
protection  of  the  PH.S  (i  block  from 
M.S.S/ATC^  and  it  is  sui)(;rior  to  other 
attenuation  levels  raised  in  tin;  record. 

As  DkSH  corn;ctly  notes,  the 
int(!rference  from  the  AW.S-4  uplink  to 
oi)eration.s  in  the  190.5-2000  MHz  band 
is  likely  to  hi;  mobile-to-mobile 
interfer(;nce.  and  is  therefon; 
probahili.stic.  meaning  the  i)robal)ility  of 
interference  depends  on  the  likidihood 
of  the  interfering  and  victim  mobiles 
passing  clo.se  enough  to  each  oth(;r 
under  tlu;  right  conditions.  However, 
determining  that  interference  is 
probabilistic  do(!s  iu)t  mean  that  it 
should  he  ignored;  rath(;r.  it  means  that 
rules  should  la;  set  to  ensure  that  the 
probability  of  interference  is  reasonablv 
low.  To  evaluate  this  jjrobahility,  we 
make  reasonable  a.ssumptions  about 
interfer(;nce  and  look  at  the  .se])aration 
needed  between  mohih;  devices  to 
pnjvent  int(;rference  with  those; 
as.sum])tion.s.  A  larger  resulting 
sejearation  indicates  a  higher  likelihood 
of  interference.  In  its  comments  on  this 
j)roceeding,  Motorola  i)roposes 
assumptions  for  the  j)rotection  of  the 
15)30-1995  MHz  band  that  we  find 
r(;a.sonal)le,  with  one  modification,  and 
a])plical)le  to  the  1995-2()()()  MHz  band. 
Using  the;  propo.sed  a.ssumptions  with 
this  modification.  70  +  10  logiojP)  dll 
yields  a  .se])aralion  of  1.4  meters  (under 
5  feet),  similar  to  the  .se])aration  of  2 
meters  (about  0  feet)  j)ropo.sed  bv 
Motorola  and  the  .sej)arations  ty])ically 
u.sed  in  3CPP  standards.  70  +  10  logiolP] 
(IB  is  also  the  level  that  Sj)rint 
n;commend.s  as  iu;c(;ssarv  to  j)rot(;ct  the 
1995-2000  MHz  band.  As  another 
reference  ])oint,  3(IPP  adojits  a  similar 


hut  more  stringent  level  of  80  +  10 
h)gi(i(P)  dB  for  the  prot(;ction  of  mobile 
receiv(;r.s  from  mobile  transmitters  in 
most  ca.s(;.s. 

58.  Dl.SH's  initial  pro|)osal  of  43  +  10 
h>gi()(P)  dB  does  not  provide  adetpiate 
prot(;ction  to  the  15)95-2000  MHz  hiind. 
A])plying  tlu;  same  calculations  to  the 
level  of  43  +  10  logiolP)  dB  yields  a 
.separation  of  32  meters  (ov(;r  100  feet). 
This  r(;pr(;.sent.s  a  dramatic  incr(;a.s(;  in 
the  probability  in  int(;rfer(;nce.  b(;cause 
it  is  far  more  likely  that  two  mobiles 
will  pa.ss  within  100  feet  of  (;ach  other, 
rather  than  5  feet  of  (;ach  otlu;r. 

59.  Although  DkSH  ])rovid(;.s  mon; 
technical  .su])])ort  for  its  later  propo.sal 
of  00  +  10  logi()(P)  (IB.  including 
r(;ier(;nc(;.s  to  two  3UPP  submissions, 
from  Qualcomm  and  Intel  resp(;ctivelv. 
and  one  U.EPT  (Europ(;an  C+)nference  of 
Postal  and  Tel(;comnnmicati()ns 
Administrations)  study  that  ))ro])()se(l 
levels  less  stringent  than  00  +  10 
logi(i(P)  (IB  in  various  situations,  we 
ob.serve  that  apjilying  the  above 
a.ssumptions  to  tlu;  00  +  10  logiolP)  dB 
level  would  result  in  a  se])arati()n  of  14 
nu;ter.s  (about  40  fe(;t),  an  unacc(;])tablv 
high  .se|)arati()n  c()mpar(;(l  to  indu.strv 
norms.  In  addition,  each  of  lhes(;  studies 
(;on.si(l(;r.s  a  different  case  than  we 
consider  here,  and  thus  is  not  (lir(;(:tlv 
a])|)lical)le.  Einallv,  we  not(;  that  despite 
these  studies.  3(;PP  has  adopted  tlu; 
level  of  80  +  10  logi(i(P)  dB  for  the 
pr()t(;ction  of  the  vast  majority  of  bands, 
and  offering  a  level  of  oidy  00  +  10 
logi(i(P)  (IB  may  not  allow  full  use  of  tlu; 
15)5).5-2000  Mliz  band.  Further,  DISH 
argues  that  in(l(;p(;n(l(;nt  of  tlu;  OOBE 
l(;v(;l,  interference  can  only  occur  0.25'K> 
of  the  time.  H()W(;v(;r,  DkSH  ()ff(;r(;(l  no 
data  to  sup])()rt  its  conclusions.  In  sum, 
contrary  to  DkSH’s  assertions  that  this 
emi.ssion  limit  is  not  nec(;.s.sarv  to 
protect  the  15)95-2000  MHz  band,  w(; 
find  attenuating  OOBE  in  15)5).5-2000 
MHz  by  a  factor  of  70  +  10  logiolP)  dB 
will  j)r()vi(l(;  n(;(;(l(;(l  pr()t(;cti()n  to  the 
199.5-2000  MHz  band. 

00.  In  addition  to  ])r()vi(ling 
r(;a.s()nabl(;  ])r()t(;ction  from  interference, 
70  +  10  l()gio(P)  (IB  is  the  l(;v(;l  the 
(femmission  has  alreadv  (l(;t(;rmin(;(l 
appropriate  for  protection  of  PO.S 
oj)(;ration.s  b(;low  195)5  MHz.  and  giv(;n 
the  (;xp(;ct(;(l  similarity  of  ojjerations  in 
tlu;  195)5-2000  MHz  hand,  this  level  is 
also  applicable  to  AW.S^  (;mis.si()n.s 
into  the  15)5).5-2000  MHz  band.  DISH 
sugge.sts  that  this  is  not  an  a])])licabl(; 
prec(;(l(;nt  b(;(:aus(;  it  was  j)r(;vi()uslv 
a])pli(;(l  at  5  nu;gah(;rtz  s(;parati()n  from 
the  MSS/ATC  band,  not  at  the  band 
edge.  DkSH  suggests  that  pr(;c(;d(;nts 
such  as  00  +  10  logi(,(P)  (IB,  55  +  10 
logi()(P)  dB,  or  43  +  10  logi(i(P)  dB  are 
more  r(;levant.  We  (lisagr(;(;  with  DkSH 


l)(;caus(;  we  find  that  the  interference  in 
tlu;  195)5-2000  MHz  band  will  be  driven 
by  the  AW.S-4  OOBE  into  the  15)5)5— 

2000  MHz  hand  itself,  not  by  tlu; 
(anission  levels  of  the  transmissions 
()utsi(l(;  th(;.s(;  fr(;(ju(;n(:i(;s.  Therefore,  the 
fr(;(iu(;ncy  .s(;])aration  from  the  band 
(;(lg(;  is  not  (l(;t(;rminativ(;  of  establishing 
tlu;  OOBE  limit.  In  addition,  the  00  +  10 
logiolP)  (IB  l(;v(;l  is  from  a  .study  of  TDD 
to  FDD  int(;rf(;r(;nc(;  r(;l(;as(;(l  bv  tlu; 
Oommi.ssion’s  Office  of  Engin(;(;ring  and 
Technology  (OET),  which  did  not  result 
in  the  adoption  of  this  limit  into  our 
rules.  Although  this  study  c()nsi(l(;r.s  a 
similar  case  of  nu)l)il(;-t()-nu)bil(; 
interference,  tlu;  (liif(;r(;nce  results  from 
differing  a.ssum])tion,s,  including 
assumjjtions  that  tlu;  victim  handset  is 
using  UMT.S  and  can  tol(;rat(;  an 
interfering  signal  11.8  dB  stronger  tlian 
its  desired  signal.  LTE  mohil(;.s, 
however,  cannot  necessarily  tol(;rate 
such  high  levels  of  interference,  and  we 
find,  in  agr(;(;nu;nt  with  the  modified 
Motorola  a.ssumptions  discu.ssed  above, 
that  tlu;  int(;rfering  signal  should  he  no 
.str()ng(;r  than  tlu;  mobile’s  noise  floor. 
Aj)])lying  this  one  chang(;  to  the 
a.ssum])tions  of  tlu;  OET  .studv  would 
result  in  level  of  at  least  71  +10  logiolP) 
(IB.  DkSH  also  argu(;s  that  the  55  +  10 
logi,)(P)  level,  used  in  BR.S,  is  a  similar 
cas(;  of  TDD  to  FDD  inl(;ri(;r(;nc(;.  Th(;r(; 
an;  many  (liffer(;nc(;s  b(;tw(;en  the  BR.S 
band  and  the  15)95-2000  MHz  band, 
including  the  il(;xibility  of  BR.S 
()])(;rator.s  to  .syn(;hr()niz(;  their  systems 
to  avoid  int(;rf(;r(;nc(;  and  the  greater 
(;a.s(;  of  achieving  fr(;(iu(;ncy  separations 
in  a  15)4  nu;gah(;rtz  band.  In  addition, 
we  note  that  the  BR.S  rules  a])])ly  a  level 
of  07  +  10  logi()(P)  to  fixed  stations  in 
the  event  of  interference  complaints, 
much  closer  to  the  70  +10  logio(P)  l(;v(;l 
we  adopt  here.  Further,  as  discu.ssed 
above,  the  43  +  10  logiojP)  dB  l(;v(;l  does 
not  provide  a(fe()uate  jirotection  from 
int(;rf(;r(;nce  in  this  case  and  so  is  not 
appropriate  h(;re. 

01.  Although  ap])lving  this  limit  of  70 
+10  logiolP)  (IB  at  the  (;(lg(;  of  the  AW.S- 
4  band  may  b(;  more  restrictive  than 
apj)lving  it  at  15)95  MHz  and  below,  we 
find  DkSH’s  a.s.s(;rtions  that  adopting  this 
limit  at  and  below  2000  MHz  wouhl 
increase  the  cost  of  mobile  devices, 
r(;(iuir(;  significant  ])()W(;r  reductions, 
and  r(;(|uir(;  a  roll-off  r(;gi()n  to  b(;  poorly 
.suj)p()rte(l  and  unpersuasive.  DkSH  did 
not  (juantify  these  hardshijjs  with 
s])(;cific  cost  numbers,  filt(;r  insertion 
l().s.s(;.s,  ])()W(;r  reduction  r(;(juir(;nu;nts. 
or  the  amount  of  spectrum  imj)act(;(l. 
Nor  did  DISH  (;x])lain  what  factors 
would  increase  the  cost  of  the  mobile 
(l(;vic(;.s,  so  it  is  not  cl(;ar  if  th(;.s(; 
im])acts  would  be  indejiendent  of  or 
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additive  to  one  anotlier.  For  exain|)le, 
there  is  a  trade-off  between  filter  roll-off 
and  filter  cost  (and  therefore  device 
cost),  so  it  may  not  he  reasonable  to 
assert  both  hardships  will  result. 

Further,  we  note  that  to  the  extent  then; 
is  a  roll-off  region  or  power  r(;dnction 
r(;gion,  these  reduce  the  power  in  the 
lower  ])art  of  the  A\VS-4  ui)link  hand, 
hut  do  not  nece.ssarilv  render  it 
unusahle.  For  exam])le,  if  there  is 
reduced  cov(;rage  in  the  first  .'i 
m(;gahertz,  it  may  still  he  usable  for 
capacity  in  areas  of  good  coverage.  In 
fact,  with  technological  advancements  it 
may  he  ])ut  to  u.se  dynamically.  For 
exam])le,  a  base  station  scheduler  using 
a  10  megahertz  carrier  in  2000-2010 
MHz  could  as.sign  mobiles  in  good 
signal  conditions  (and  therefore 
recpiiring  less  j)ower  to  close  the  link)  to 
the  low(;r  5  m(;gahertz.  and  mobiles  in 
poor  signal  conditions  (recjuiring  higher 
power)  to  the  u])i)er  .1  megahertz, 
thereby  making  use  of  all  of  the 
s])ectrum. 

02.  Similarly,  we  find  to  he  flawed 
DlSlFs  arguments  that  the  limit  of  70  + 
10  logiolF)  (111  at  and  below  2000  MHz 
would  render  25%  of  the  AVV.S-4  u])link 
spectrum  unusahle  and  incr(;a.se  AWS- 
4  de])lovment  co.sts  hv  l,5-.30%  DISH's 
argument  for  rend(;ring  25‘/o  of  the 
uplink  unusahle  actual Iv  ass(;rts  that 
base;  .station  operations  in  the  1095- 
2000  MHz  hand  would  ])ot(;ntiallv 
overload  its  A\VS-4  base  station 
r(;ceiv(;rs;  DhSH  does  not  make  an 
argument  ha.sed  on  the  A\VS-4  ujjlink 
OOBF  limit.  I'herefore.  this  argument  is 
not  relevant  to  the  OOBE  limits  on 
A\VS-4  devices.  Howe\'(;r,  we  do 
discuss  potential  interference  from  the 

199.5-2000  MHz  hand  to  A\V.S-4  base 
stations  below.  Similarly.  DISH  argues 
that  the  anticijiated  OOBE  from  199.5- 
2000  MHz  hand  transmitters  above  2005 
MHz  will  re(]uire  additional  site  builds 
where  colocation  is  not  j)ossihle,  and 
makes  some  high-level,  general 
statements  that  the  imjjact  rejjiesents 
about  a  15%  increase  in  the  number  of 
sites  to  he  built.  This  is  also  not  relevant 
to  the  limit  of  70  -r  10  logioIF)  dB  at 
2000  MHz  for  the  A\VS-4  uplink.  The 
t(;chnical  r(;(]uirements  for  base  stations 
in  the  1995-2000  MHz  hand  are  outside 
the  scope  of  this  Re])ort  and  Order  and 
will  he  addressed  in  the  //  Block  NPBM. 

03.  We  also  find  for  the  rea.sons  stated 
above  that,  to  the  extent  imposing  a 
limit  of  70  -rlO  logioIP)  dB  at  and  below 
2000  MHz  does  have  .some  n(;gative 
imijact  on  the  u.sahility  of  the  A\VS-4 
uplink,  this  impact  is  balanced  by  the 
increased  utility  of  the  1995-2000  MHz 
hand.  DISH  argui;s  that  its  claim(;d  loss 
of  25%  of  its  u])link  sj)ectrum  to  enable 
the  full  llexible  u.se  of  the  5  m(;gahertz 


of  tin;  199.5-2000  MHz  hand  will  result 
in  no  net  incr(;a.se  in  the  amount  of 
.sp(;ctrum  available  for  broadband. 
How(;ver.  this  claim  overlooks  the  fact 
that  if  19t)5-2000  MHz  is  i)aired  with 
1915-1920  MHz,  the  calibrated 
restrictions  we  place  on  AVV.S-4  mav 
enable  the  (Commission  to  make 
available  10  m(;gahertz  of  broadband 
sj)(;ctrum.  Moreover,  the  restrictions 
would  still  allow  the  full  use  of  at  least 
5  m(;gah(;rtz  (if  not  more)  of  ui)link  (i.c., 
at  l(;ast  200.5-2010  MHz  of  the  2000- 
2010  MHz  uplink  segnu;nt)  and  the  full 
10  nu;gahertz  of  i)air(;d  downlink 
s])(;ctrum  (i.c.,  2180-2190  MHz).  This 
would  not  he  the  case  if  the  rcxstrictions 
at  issue  were  imposed  on  1995-2000 
MHz  in  a  scenario  where  that  spectrum 
is  only  paired  with  anoth(;r  5  megahertz. 
And,  (;ven  if  199.5-2000  MHz  becomes 
an  unpaired  downlink  hand.  DISH’s 
argument  rests  on  the  assumption  that  5 
m(;gahertz  of  uplink  in  the  2000-2020 
MHz  hand  is  t;(iuivalent  to  5  megahertz 
of  downlink  in  the  199.5-2000  MHz.  As 
discussed  above,  this  argument  is 
flawed,  hecau.se  (1)  there  is  more  ne(;d 
for  downlink  s])(;ctrum  than  uplink 
.sp(;ctrum,  (2)  the  r(;stricted  u.se  of  5 
m(;gah(;rtz  would  have  l(;.ss  of  an  impact 
to  a  10  or  20  megahertz  carri(;r  in  the 
AVV.S-4  hand  than  it  would  to  a  5 
nu;gah(;rtz  carri(;r  in  the  1995-2000 
MHz  hand,  including  a  carrier  that 
vvoidd  use  the  1995—2000  MHz  hand  to 
expand  an  (;xisting  use  of  the  Fd.S  hand. 
(3)  given  the  dowidink-limited  nature  of 
broadband  caj)acitv,  the  lo.ss  of  5 
m(;gahertz  of  uplink  .sj)(;ctrnm  in  a  hand 
with  two  paired  10  -i-  10  megahertz 
blocks  mav  have  no  imj)act  on  actual 
network  capacity,  and  (4)  an  extension 
of  an  ((xi.sting  hand  is  more  (;asily 
utilized  than  a  ikwv  hand. 

04.  We  are  also  not  convinc(;d  by 
DISH’s  argument  that  adopting  this  limit 
will  protect  and  favor  an  unassigned 
hand  over  an  assigned  hand.  Because 
then;  has  h(;en  no  d(;ployment  of 
t(;rrestrial  .s(;rvic(;.s,  d(;vices,  or  ha.se 
stations  in  either  hand,  we  find  this 
arginmmt  unjjer.suasive.  DKSll  further 
argues  that  ado])ting  this  limit  places 
“the  entire  l)urd(;n”  on  AVV.S-4.  and  that 
imposing  this  limit  is  premature  and  an 
attem])t  to  pred(;termin(;  the  rules  for  the 

199.5— 2000  MHz  hand.  We  disagree.  We 
do  not  .set  ruh;.s  for  1995-2000  MHz  in 
this  proc(;(;ding:  rather,  we  set  some 
limitations  on  AVV.S-4  which  are 
l)alanc(;d  hv  promoting  the  usahilitv  of 
the  1 99.5-2000  MHz  hand. 

05.  In  addition,  the  likely  j)ractical 
impact  of  t(;chnical  prot(;ctions  for  the 

199.5- 2000  MHz  hand  in  the  AVV.S-4 
u|)link  is  small.  We  are  not  r(;claiming 
any  si)ectrum;  rather,  we  are 
imj)lementing  an  (KIBE  limit  that  may 


reduce  the  power  levels  on  .some  uplink 
.sj)ectrum.  As  di.scus.s(;d  above,  with 
newer  t(;chnologi(;s  such  as  LTE,  power 
reductions  of  a  portion  of  a  carri(;r  do 
not  ])r(;vent  it  from  being  put  to  u.se  in 
some  portions  of  a  cell  and  augmenting 
capacity.  Furth(;r,  cuiTCut  broadband 
networks  u.se  far  more  downlink 
caj)acity  than  uplink  capacitv.  Ba.sed  on 
prevailing  traffic  patt(;rns,  a  Iic(;n.s(;e  of 
AVV.S-4  authority  with  20  MHz  of 
downlink  capacity  is  v(;ry  likely  to  have 
(;xc(;.ss  uplink  capacity  in  anv  case. 

DkSH  stat(;s  that  this  line  of  r(;a.soning  is 
‘‘misguided’’,  h(;cause  DI.SIl  n(;eds  40 
m(;gahertz  to  compete,  and  n(;eds  “more 
s])(;ctrnm,  mot  h;.s.s.’’  However,  DhSH 
fails  to  address  the  a.symmetry  of  traffic, 
and  only  makes  the  blanket  statement 
that  it  n(;eds  more  .sp(;ctrum.  Of  course;, 
like  all  operators.  DhSH  is  fr(;e  to  ac(|uire 
more  sp(;ctrum  as  n(;eded,  and  in  fact 
we  observe  that  DISH  has  sjjectrum  in 
other  hands,  including  in  the  700  MHz 
Band.  In  any  ca.se,  we  an;  cr(;ating  40 
m(;gahertz  of  terr{;strial  rights.  Although 
the  rules  we  adopt  may  limit  the  jxnver 
levels  in  i)art  of  the  uplink  .s])(;ctrum, 
th(;y  do  not  prohibit  its  use.  and  as 
di.scus.s(;d  below.  th(;y  li;ave  room  for 
tin;  licens(;e  of  AVV.S— 4  op(;rating 
authority  to  find  t(;chnical  or  husine.ss 
a])proache.s  to  increase  the  utilitv  of  the 
n])Iink  s])(;ctrnm  if  need(;d. 

00.  Finally,  we  find  DhSH  s  argunuaits 
that  adopting  this  emission  limit  would 
delay  its  deployment  time  frame  by 
causing  delay  in  (;(iuipment  standards  in 
3('iPF  to  he  unp(;rsuasive.  First,  the 
(lommi.ssion  has  historically  not  ha.s(;d 
its  d(;cisions  r(;garding  the  a])propriate 
t(;chnical  rules  for  a  wireless  .service 
merely  on  the  potential  of  those 
d(;cisions  to  delay  the  development  of 
private  party  technical  standards. 
.Second.  DhSH  is  not  r(;ciuired  to  await 
3(1FF  standards  resolution  to  d(;sign, 
t(;.st.  and  de])loy  (;{juipnu;nt,  particularly 
if  it  is  the  oidv  o))erator  in  the  hand. 
Rath(;r,  a  d(;cision  to  wait  until  3(11’F 
has  established  final  standards  is  an 
internal  husine.ss  d(;ci.sion,  not  a  delay 
imjjosed  by  tlu;  Commission’s 
d(;velo])ment  of  technical  rul(;s  for  the 
.service;.  Third,  the  only  change 
nec(;.ssary  in  the  3CFF  standard  would 
he  modifving  hand  23  to  accommodate 
the  (;mi.ssion  limit  at  2(){)()  MHz  (and  the 
])ow(;r  limits  for  o])eration.s  in  2000- 
2005  MHz);  many  of  the  other 
parameters  for  this  hand  (e.g.,  OOBE  at 
2020  MHz:  dui)l(;x  spacing;  fr(;(iu(;nci(;s: 
channel  numbers;  and  .so  forth)  could 
remain  the  same.  .Sprint  has  indicated 
that  this  additional  work  should  take 
l(;.ss  than  0  months,  and  it  has  stated  its 
commitment  to  facilitating  relevant 
work  in  3GFF.  Fourth,  DKSH  can  akso 
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mitigate  a  delay  in  obtaining  final 
standards  in  several  ways.  For  example, 
in  its  comments,  DISM  identifies  several 
grouj)s  of  tasks  that  would  need  to  he 
completed  prior  to  the  launch  of  service, 
hnt  states  that  the  ta.sk  groups  must  hi; 
|)erformed  serially,  taking  four  yciars  in 
Slim.  We  do  not  believe  that  either 
engineering  or  business  practices 
reijuire  the.se  tasks  he  comjileted  in  a 
serial  process;  rather,  we  believe  that 
they  can  he  accomplished  in  part  in 
|)arallel.  Indeed,  in  the  \Y(«S  proceetling, 
AT&T  indicated  that  about  half  of  the 
time  needed  to  develoj)  standards 
would  overlap  with  eipiipment  design 
and  e(|nipment  testing.  If  DISH  were  to 
ajijilv  a  similar  level  of  overlaj)  to  the 
tasks  it  outlines,  it  would  still  he  able 
to  meet  its  proposed  4  year  timeline  for 
launching  service.  In  sum.  while  DISH 
makes  unsupported,  speculative,  and 
vague  statements  as  to  the  po.ssihle 
impact  of  3CiFP  timing  on  its  market 
entry,  the  imjiact  of  not  adojiting  the.se 
rules  is  clear  and  detrimental  to  the 
public  interest. 

07.  As  discu.s.sed  above,  DISH  also 
propo.sed  a  combination  of  rules  and 
commitments  that  it  says  will  allow  full 
nsi!  of  the  1 ‘)9.'j-2()()()  MHz  hand  while 
jmnenting  any  3(iFI’  delav.  In  addition 
to  finding  above  that  this  proposal  does 
not  facilitate  full  llexihle  use  of  the 
l‘)‘).'i-2(KK)  MHz  hand,  we  also  find  that 
it  doiis  not  reduce  the  likelihood  of 
3(IFF  delays.  DISH  bases  its  argument 
on  its  assertion  that  integration  of  an 
external  dujilexer  will  allow  it  to  meet 
a  level  of  60  +  10  logiolF)  dB  without 
changing  the  design  of  its  chijiset. 
However,  as  DKSH  has  pointed  out,  the 
.'KIPP  standards  contain  the  current  ATC; 
rule  for  OOBE  in  100.'j-2000  MHz  in  the 
device  co-existence  table,  anil  regardless 
as  to  whether  the  limit  is  60  +  10 
log,„(P)  (IB  or  70  +  10  logi„(P)  ilB,  3C;PP 
may  choose  to  update  this  table  and 
evaluate  the  impact  of  the  new  level  on 
device  design.  Further,  since  the  level  of 
()0  +  10  logi(i(P)  (IB  affords  less 
protection  than  70  +  10  logiolP)  dB,  it 
may  create  more  contention  and  delay 
in  3(jPP  than  our  projiosal.  In  snmmarv. 
w(!  do  not  find  support  in  the  record 
that  adopting  a  level  of  60  +  10  logiofP) 
(IB  will  bring  operations  in  the  AWS^ 
hand  to  market  .sooner  than  the 
attenuation  of  70  +  10  logiolP)  dB  that 
we  do  adopt. 

()8.  Private  A<>reenien1s.  We  recognize 
that  technological  imjirovements  in 
devices  in  the  199.'>-2000  MHz  hand,  as 
well  as  willingness  on  the  jiart  of 
licensees  of  tlu;  190,'j-2000  MHz  hand  to 
acce|)t  a  higher  jirohahility  of 
interference,  could  reduce  the  need  for 
OOBE  restrictions  in  199.')-2000  MHz. 
Therefore,  we  allow  for  licensees  of 


AWS^  authority  to  enter  into  private 
operator-to-ojierator  agreements  with  all 
1996-2000  MHz  licensees  to  operate  in 
199.6-2000  MHz  at  OOBE  levels  above 
70  +  10  l()gi„(P)  (IB. 

69.  Suninniry.  We  find  that  while 
DISH  argues  that  the  imposition  of  an 
OOBE  limit  of  70  +  10  logiolP)  dB  on 
AWS— 4  uplink  operations  will  render  .6 
megahertz  of  the  AWS-4  uplink 
imiKsahle  and  create  delays  in  30PP, 
these  arguments  are  unsupported, 
sjjeculative.  and  vague,  and  in  some 
ca.ses  not  relevant  to  the  uplink  OOBE 
limit.  Similarly,  we  do  not  find  Dl.SH’s 
recent  jnoposal  of  60  +  10  logmlP)  dB 
at  2000  MHz  to  he  an  ap|)ropriate  limit. 
While  we  acknowledge  that  imposition 
of  the  limit  of  70  +  10  logiolP)  dB  may 
have  a  negative  iinjiact  on  the  usability 
of  a  portion  of  the  AWS^  uplink  hand, 
this  is  more  than  offset  by  the  public 
interest  heneiits  of  increasing  the 
usability  of  the  199.6-2000  MHz  hand. 
Moriuiver,  some  of  DISH’s  objections  are 
not  relevant  to  the  OOBE  limit  on  the 
AWS^  uplink,  hut  instead  have  to  do 
with  j)()wer  and  OOBE  for  operations  in 
the  199.6-2000  MHz  hand.  As  discu.s.sed 
below.  DISH  in  fact  does  al.so  suggest 
OOBE  and  powm'  limitations  for  the 
199.6-2000  MHz  hand.  As  discussed 
elsewhere,  we  havi;  had  an  open 
jiroceeding  since  2004  that  proposed 
full  power  use  in  199.6-2000  MHz,  and 
an  OOBE  limit  of  43  +  10  logiolF)  dB  for 
11  block  transmitters.  Therefore,  DISH 
has  been  aware  of  these  issues  for  some 
time.  These  issues,  moreover,  can  he 
addriissed  in  the  H  Block  NPBM 
Further,  even  if  our  actions  do  in  fact 
create  only  1.6  megahertz  of  usable 
ujilink  for  terrestrial  u.se,  this  Report 
and  Order  still  creates  a  large  increa.se 
in  the  overall  utility  of  this  spectrum. 
That  is,  1.6  megalKirtz  of  full  u.sahle 
terrestrial  uplink  can  he  put  to  more 
productive  use  than  20  megahertz  of 
M,SS/ATC  ujilink  spectrum.  For 
example,  one  commenter  suggested  that 
this  conversion  creatiis  billions  of 
dollars  in  value.  For  all  these  reasons, 
we  find  that  reipiiringan  attenuation  of 
70  +  10  logic, (F)  (IB  at  and  below  2000 
MHz  is  apjirojniate  for  the  AWS-4 
n])link. 

70.  Finally,  we  decline  to  address  the 
nxpie.st  by  Dl.SH  that  we  clarify  that  the 
existing  linear  interpolation  of  the 
OOBE  l)(!tween  2000  MHz  and  199.6 
MHz  should  he  calculated  in  watts, 
rather  than  in  dB.  Because  we  adojit  a 
flat  OOBE  limit  across  199.6-2000  MHz. 
this  i.ssue  is  moot,  and  we  do  not  make 
a  determination  on  it. 

71.  Measurement  Procedure.  We 
adopt  the  measurement  procedure  set 
forth  in  Section  27..63(h)  of  our  rules  to 
determine  compliance  with  this  limit. 


This  .section  reijuires  a  measurement 
bandwidth  of  1  megahertz  or  greater 
with  an  excejition  allowing  a  smaller 
measurement  bandwidth  in  the  first 
iiKigahertz  adjacent  to  the  channel. 

72.  In  sum.  in  order  to  maximize  the 
public  interest,  comjily  with 
Oongressional  direction,  and  best 
balance  the  most  efficient  u.se  of  all 
relevant  spectrum  hands,  including 
enabling  future  operations  in  the  199.6- 
2()(K)  MHz  hand  and  criiating  a  useful 
AWS-4  hand,  we  set  the  OOBE  limit  of 
70  +  10  logi(,(F]  (IB  at  all  freipiencies  at 
or  below  2000  MHz. 

(iii)  Interference  with  operations  in 
2020-202.6  MHz 

73.  We  conclude  that  the  43  +  10 
hjgi(,(F)  (IB  OOBE  limit  and  the 
measurement  procedure  set  forth  in 

§  27..63(h)  are  apjiropriate  for  ])rotecting 
the  2020-202.6  MHz  hand.  No 
commenters  ojiposed  this  projiosal. 

Thus,  for  the  niasons  articulated  in  the 
/\l1',S-4  NPBM,  77  FR  22720,  Apr.  17. 
2012,  and  in  the  ICO  Waiver  Order,  74 
FK  29607  (Jun.  23,  2009).  we  find  that 
this  OOBE  limit  remains  apiiropriate. 

(iv)  Interference  with  op(!rati()ns  above 
202.6  MHz 

74.  We  conclude  the  43  +  10  logi,)(F) 

(IB  OOBE  limit  and  the  a.ssociated 
measurement  procedure  defined  in 
§27., 63(h)  are  a])])ropriate  for  jirotecting 
federal  operations  and  BAS  and  (]ARS 
operations  at  202.6-2110  MHz.  This 
limit  is  consistent  with  the  record  and 
no  commenters  disagriMul  with  a  43  +  10 
l()gi(i(F)  OOBE  limit  above  202.6  MHz, 
thus  we  conclude  the  record  indicates 
that  the  himefits  of  the  ])roposal 
outweigh  any  potential  costs.  Thus,  we 
find  it  apjirojniate  to  continue  to  ajiply 
the  43  +  10  l()gi(,(P)  OOBE  limit  and  its 
associated  measurement  jirocedure  that 
has  effectively  been  in  jilace  since  2009. 

(v)  Interference  with  ojierations  below 
2180  MHz 

7.6.  We  a(lo))t  an  OOBE  limit  of  43  + 

10  l()gi(,(F)  (IB  to  jirotect  wireless 
systems  that  will  operate  below  2180 
MHz.  This  c()nclusi(m  is  supported  by 
the  record.  Furthermore,  we  anticipate 
future  ojKirations  in  the  216.6-2180  MHz 
hand  will  he  similar  in  (Uisign  and  u.se 
to  cellular  and  PCS  systems,  in  which 
the  43  +  10  logi(,(P)  dB  limit  has  been 
used  effectively  in  limiting  adjacent 
channel  interference  between  systems 
()])erating  in  the  same  direction  (i^.g., 
downlink  next  to  downlink).  We 
therefore  adopt  the  43  +  10  logmlP)  dB 
OOBE  limit  below  2180  MHz  for  all 
transmitters  ojierating  in  the  2180-2200 
hands.  With  no  commenters  ojijiosing 
this  emission  limit,  we  further  conclude 
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that  its  h(!nofits  f)ut\veigh  any  potential 
costs. 

(vi)  Interference  with  operations  above 
2200  MHz 

70.  Background.  In  tlie  /tir.S’-4  NPBM, 
tlie  (ionnnission  .sought  comment  on  the 
appropriate  t)()15E  limit  for  licensees  of 
A\VS-4  downlink  spectrum  at  2180- 
2200  MHz  in  order  to  protect  adjacent 
block  operations,  including  federal 
o])erations  at  2200-2290  MHz.  The 
Commission  observed  that  the  part  25 
rules  set  forth  strict  emission  limitations 
(-100.0  dB\V/4  kHz  FIRP)  in  the  2180- 
2200  MHz  hand,  including  at  the  2200 
MHz  hand  edge.  The  rides  also  ])rohibit 
the  location  of  2180—2200  MHz  base 
stations  within  820  meters  of  a  F'ederal 
earth  station  operating  in  the  2200-2290 
MHz  band.  In  2009,  however,  the 
Commi.ssion  waived  the  part  25 
emission  limit  (-100.0  dB\V/4kHz  EIRP) 
rule  for  one  of  the  2  GHz  MSS/ATC 
licensees  with  regard  to  ojierations  at  or 
above  2200  MHz;  instead  of  the  rule, 
that  licen.see  was  re(|uired  to  .satisfv  the 
terms  of  an  operator-to-ojierator 
agreement  between  the  MSS/ATC 
licensee  and  certain  federal  operators  in 
the  2200-2290  MHz  hand.  That 
agreement  sjiecified  that,  in  certain 
circumstances,  the  MSS/ATC  licensee 
was  reipiired  to  satisfy  the  jiart  25 
emission  limit,  hut  in  other 
circumstances,  only  had  to  satisfv  the 
.standard  Commission  emission  limit  of 
43  +  10  logi()(P)  clB.  In  December  2012, 
DISH  and  federal  users  of  the  2200- 
2290  MHz  haml  entered  into  an 
operator-to-operator  agreement,  which 
the  National  Telecommunications  and 
Information  Administration  (NTI.'\)  of 
the  II.S.  Dejoartment  of  Commerce 
transmitted  to  the  Commission.  The 
agreement  specifies  that  DISH  (through 
its  subsidiaries,  as  ajipropriate)  will 
operate  each  ba.se  station  in  the  2180- 
2200  MHz  hand  such  that  the  jiower 
sjiectral  density  (PSD)  of  the  signal 
received  at  existing  Federal  earth 
stations  and  aeronautical  mobile 
telemetry  (AMT)  stations  shall  not 
exceed  agreed  iijiim  levels.  The 
agreement  also  contains  provisions  for 
addressing  the  o]K!ration  of  2180-2200 
MHz  base  station  relative  to  new  federal 
stations  to  he  dejiloyed  in  the  2200- 
2290  MHz  hand. 

77.  Discussion.  VVe  adojit  the 
following  aj)j)roach  for  jirotecting 
Federal  ojierations  in  the  2200-2290 
MHz  hand  from  harmful  interference 
from  AVVS-^  ojierations  in  the  2180- 
2200  MHz  hand.  Fir.st,  as  discus.sed 
further  below,  we  |K:rmit  A\VS-4 
operators  and  Federal  ojierators  to  enter 
into  an  ojierator-to-ojjiirator  agreement 
that  will  specifv  terms  of  the 


permissible  AWS-4  OOBE  limits  and/or 
maximum  actual  AWS-4  emi.ssions  to 
he  received  at  the  sites  of  Federal 
operations  in  thi;  2200-2290  MHz  hand. 
Second,  we  e.stahlish  default  OOBE 
limits  for  AWS— 4  operations  into  the 
2200-2290  MHz  band  in  the  evmit  such 
private  agreement  wen;  not  in  effect 
(e.g.,  the  agreemimt  was  terminated 
jmrsnant  to  its  terms);  AWS-4  licen.ses 
return  to  the  Commission  (e.g.,  for  a 
licensee’s  failure  to  meet  the 
construction  recpiirements). 

78.  We  adopt  this  a|)proach  after 
careful  analy.sis  of  the  options  before  us. 
As  explained  above,  the  current  ATC 
regime  for  jirotecting  Federal  operations 
in  the  2200—2290  MHz  band  is  a  mix  of 
Commission  rules,  waiver  orders,  and 
oj)erator-to-operator  agreemimts.  As  a 
result,  the  two  MSS/ATC  licensees  have 
different  interference  protection 
reipurements  with  resjiect  to  Federal 
operators  in  the  2200-2290  MHz  hand. 
Further,  as  noted  above,  during  the 
cour.se  of  this  proceeding,  the  current  2 
GHz  MSS/ATC  licensees  (and 
pros])ectiv(!  AWS-4  licenseijs)  entered 
into  an  operator-to-operator  agreement 
with  Federal  ojierators  in  the  2200-2290 
MHz  hand.  It  is  against  this  hackdroj) 
that  we  promulgate  OOBE  rules  for 
AWS— 4  basi!  .station  emissions  into  the 
2200-2290  MHz  band,  which,  like  the 
A3Xi  regime,  will  both  set  clear  rules 
and  allow  licensees  of  AWS-4  operating 
authority  to  deviate  from  tho.se  rules  by 
entering  into  o])erator-to-operator 
agreements,  which  will  he  transmitted 
to  the  Commi.ssion  by  NTIA. 

79.  Fir.st,  we  permit,  hut  do  not 
require,  licensees  of  AWS-4  authority  to 
enter  into  operator-to-operator 
agreements  with  Federal  operators  at 
2200-2290  MHz  to  address  the 
attenuation  of  emissions  from  AWS-4 
base  stations  operating  at  2180-2200 
MHz  into  the  adjacent  Federal  band,  so 
long  as  such  agreements  do  not 
otherwise  run  afoul  of  other 
Commission  rules.  We  observe  that  the 
(ixisting  MSS/ATC  licensees  and  federal 
users  of  the  2200-2290  MHz  hand  have 
already  effectuated  such  an  agreement 
on  what  they,  as  actual  ojjerators,  find 
to  be  the  best  environment  to  avoid 
actual  harmful  interference.  Weapjilaud 
the  adjacent  Feileral  and  non-Federal 
ojKuators  for  riuiching  this  agreement 
and.  with  this  Rejiort  and  Order, 
jirovide  a  foundation  for  this  agreement 
and  other  similar  agreements  that  might 
he  reached  in  the  future  without  the 
need  for  a  waiver  or  other  special 
permission  from  the  Commission. 
Therefore,  we  permit  the  DISH-Federal 
Agreement  to  govern  AWS-4  base 
station  emissions  from  2180-2200  MHz 
into  the  2200-2290  MHz  band. 


Sjiecifically.  when,  as  discus.sed  below, 
the  lit:ense.s  held  by  the  current  2  GHz 
MSS  licensees  are  modified  to  include 
AWS-4  service,  we  will  include  as 
conditions  to  such  license  modifications 
the  requirement  that  the  licensees  of 
AWS-4  operating  authority  mu.st 
comply  with  the  DISH-Feileral 
Agreement  with  regard  to  the 
jjermissihle  AWS-4  emi.ssions  into  the 
2200-2290  MHz  hand  and/or  the 
maximum  actual  AWS-4  emissions  to 
he  received  at  the  specified  sites  of 
Federal  operations  in  the  2200-2290 
MHz  hand.  To  ensure  that  this 
agreement,  and  any  .suh.se(|uent 
agreements  an;  consi.stent  with  other 
Commission  rules  and  do  not  impede 
the  operation  of  secondary  markets,  we 
require  that  the  licensee  of  AWS-4 
authority  who  is  a  party  to  an  ojierator- 
to-oj)erator  agreement  maintain  a  cojiy 
of  the  agreement(s)  in  its  station  files 
and  disclose  it,  upon  reque.st,  to 
prosjjective  AWS-4  assignees, 
transferees,  or  spectrum  les.sees,  to 
Federal  operators  in  the  2200-2290 
MHz  band,  and  to  the  Commission. 

80.  Second,  to  ensure  that  OOBE 
limits  are  e.stahlished  in  the  event  such 
private  agreements  are  not  entered  into 
or  do  not  addre.ss  all  situations  between 
AWS-4  operations  in  the  2180-2200 
MHz  hand  and  Federal  operations  in  thi; 
2200-2290  MHz  hand,  we  establish 
default  OOBE  limits  for  AWS-4 
emissions  into  the  2200-2290  MHz 
hand.  Because  the  record  does  not 
contain  any  technical  ju.stification  to 
siqiport  any  specific  OOBE  limit,  and 
because  the  Commission  did  not 
propo.se  a  specific  limit  in  the  AIF.S— / 
NPBM,  we  adopt  the  protection  levels 
contained  in  the  ATC  rules  relative  to 
protection  of  Federal  o])eration.s  in  the 
2200-2290  MHz  hand.  Accordingly, 
AWS-4  base  stations  ojierating  in  2180- 
2200  MHz  shall  not  exceed  an  EIRE  of 
-100.0  dBW/4  kHz  for  emissions  into  the 
2200-2290  MHz  band.  Further  AWS-4 
ha.se  .stations  operating  in  2180-2200 
MHz  may  not  he  located  less  than  820 
meters  from  a  IJ.S.  Earth  Station  facility 
ojierating  in  the  2200-2290  MHz  hand. 

81.  Finally,  to  avoid  jio.ssible 
confusion  between  the  ojieration  of  an 
operator-to-o])erator  agreement  and  the 
default  OOBE  limit,  we  clarify  the 
a])|)lication  of  our  rules  in  the  event  that 
(1)  an  operator-to-operator  agreement 
ceases  to  operate  (for  whatever  reason) 
or  (2)  is  operative  for  less  than  the  entire 
univer.se  of  AWS-4  licenses  or  Federal 
operations  in  the  2200-2290  MHz  band. 
In  either  case  where  the  agreement  is 
not  in  effect,  the  licensee  of  AWS-4 
operating  authority  mu.st  comply  with 
the  default  rule.  For  examjile,  .should 
the  DISH-Federal  Agreement  terminate 
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for  any  reason.  DISH  (assuming  it  is  the 
licensee  of  A\VS-4  authoritv)  would  he 
nMjuired  to  oj)erate  pursuant  to  the 
default  rule. 

82.  'I'o  ensure  that  A\VS-4  base 
.stations  would  he  able  to  operate 
|)ursnant  both  to  an  operator-to-operator 
agremnent  and  to  the  default  rule. 
(H]ni|)ment  inannfacturers  mav  seek 
(H|uipinent  authorization  for  equi|)inent 
designed  against  (uther  the  OOHK  limit 
in  the  default  rub!,  the  OOOE  limit  in  an 
ex(!cuted  operator-to-c)perator  agreement 
Ixitween  a  licensee  of  A\VS-4  authority 
and  F(!(leral  operators  in  the  220()-22tK) 
MHz  hand  (which  must  j)rovide  at  least 
43  +  10  logid  (P)  (IB  of  attenuation),  or 
both,  except  as  specified  below.  We 
shall  api)rove  or  deny  the  e(jnipment 
authorization,  based  on  te.sting  against 
whichever  (or  both)  OOBK  the 
manufacturer  reque.sts. 

83.  \V(;  recognize,  however,  that 
tHjuipment  designed  to  operate  to  the 
stricter  default  nOBE  limits  will  also 
com|)ly  with  any  more  relaxed  OOBE 
limit  contained  in  an  operator-to- 
operator  agrcHunent.  In  the  ca.se  where 
(Hiuij)ment  is  intended  to  he  op(!rated  at 
either  the  default  or  the  relaxcul  limits, 
we  believe  the  ecjuipment  will  he  either 
modified  or  adjnst(;(l  hv  the 
manufacturer  or  in  tin;  field.  That  is.  we 
(!xp(!ct  the  e(|ui|)ment  to  have;  inon*  than 
one  mode  of  operation  in  this  case;.  We 
n!(jnir(!  the  application  for  e(jni])ment 
authorization  for  such  e(|nipment  to 
clearly  demonstrate  compliance  with 
lM)th  limits.  If  at  the  time  of 
authorization  the  e(|id])ment  is  only 
approved  for  compliance  with  one  limit, 
hut  is  expected  to  he  modified 
snh.siHjnently  by  the  manufacturer  to 
operate  in  anotiier  mode  eitlnsr  in  the 
factory  or  in  the  field,  the  original 
(Hjuij)ment  must  b(!  approved  to  permit 
such  changes  or  meet  such  changes  as 
allowed  in  the  j)ermissive  change  rules 
for  (H|uipment  authorization. 

84.  In  addition,  a  licen.see  in  the 
AWS-4  hand  may  oj)erate  its  base 
.stations  consi.stent  with  its  opijrator-to- 
operator agrwmient  only  if. such  an 
agnxmient  is  in  effc'ct.  In  any  oth(;r 
.situation,  including  where  such  an 
agnjmnent  existed.  l)nt  has  been 
terminated  (for  whatever  n;a.son).  the 
licenscx;  must  o|)erate  AWS-4  ha.se 
stations  that  have  obtained  e(jni])ment 
authorization  based  on  the  default  ride. 
To  the  extent  that  a  licen.see  of  AWS- 

4  authority  that  is  a  party  to  an  operator- 
to-operator  agreemimt  installs  and 
operates  ha.ses  stations  that  are 
authorized  against  an  (X)BE  limit  that  is 
less  .stringent  than  the  default  rule,  that 
licen.sei!  is  .solely  resjionsihle  for 
ensuring  that  its  eqni|)ment  would  he 
authorized  to  operate  in  the  event  that 


the  agreement  terminates  (for  whatever 
reason). 

(vii)  Interference  with  (ilohal 
Positioning  Systems  ((IPS)  operations 

8.').  Bach^roiind.  In  the  A\VS-4  NPHM. 
the  (lommission  observed  that  the 
enrreni  Part  2.')  MSS/ATd  rules  reipdre 
certain  protection  limits  over  the  (IPS 
hand  at  Mllz.  Specificallv. 

the  current  rules  reipiire  2  (II  Iz  MSS/ 
AT(I  base  .stations  and  mobile  terminals 
to  provide  an  EIRi’  limit  of -70  dBW/ 
MIIz  or  -80  (1BW/70()I  Iz.  measured  over 
any  two  millisecond  ai:tive  transmission 
interval,  in  the  I.") ."it)-! (DO  Mllz  hand. 
The  (lommission  also  oh.served  that 
dilferent  MSS/ATC  hands  have  different 
freipiency  separations  from  the  (IPS 
hand  anil  .sought  comment  on  whether 
any  special  interference  rides  should 
apply  to  AWS-4  ojierations  to  protect 
GPS  service. 

8().  Some  parties  submitted  comments 
asking  for  tighter  emi.ssions  limits  over 
the  GPS  hand.  IJSGIG  argued  that  the 
current  jiart  2.')  ()(3BE  limits  for  the 
protection  of  GPS  operations  at  l.'i.'itt- 
KilO  MHz  from  terrestrial  operations  in 
the  2  GHz  hand  are  oh.solete  and 
jiropo.sed  that  the  Gommission  ado|)t  the 
EIRP  emission  limits  agreed  to  hv 
TerreStar  and  DBSD  in  their  ATG 
authorization  proceedings — EIRP 
emission  limits  for  mobile  transmitters 
ol  -U.'idBW/MHz  for  wideband  signals 
and  ol  -lO.'idBW/kHz  for  narrowband 
signals,  and  EIRP  emission  limits  for 
fixed  or  base  .station  of -lOOdBW/MHz 
for  wideband  signals  and  of-TlOdBW/ 
kHz  for  narrowhand  signals.  Deere 
similarly  asserted  that  the  ()(JBE  limits 
in  the  Part  2.'j  rules  are  not  sufficient  to 
protect  GPS  operations  at  l.'i.'in-ltilO 
MHz.  observed  that  TerreStar  and  DBSD 
had  agreed  to  more  stringent  limits,  and 
recommended  that  the  (lommission 
“further  study  this  issue  and  consider 
an  update  to  the  OOBE  limit”  that 
should  he  a|)])lied  to  AWS— 4  operations. 
On  Sejitemher  27.  2012.  DISH  and 
USGIG  siihmitted  a  letter  agreement  in 
which  DISH  agreed  to  limit  its  OOBE 
EIRP  densities  over  the  l.I.'iO-lOlO  MHz 
hand  to  the  limits  contained  in  USGlG’s 
comments. 

87.  Other  parties  opposed  the 
addition  of  GPS  sjiecific  |)rotection 
limits  for  AWS-4  operations.  GTIA 
stated  that  GPS  jirotection  limits  are  not 
nece.ssarv  for  AWS-4  o|)erations 
hei  :anse  the  AWS— 4  hand  is  located 
several  hundred  megahertz  awav  from 
the  GPS  hand.  (TflA  further  observed 
that  operations  in  hands  much  clo.ser  to 
the  GPS  freipiencies.  such  as  the  AWS- 
1  hand  (171 0-1 7. I. 'I  Mllz;  2HO-21.5.‘5 
MHz),  ojierate  with  an  OOBE  limit  of  43 
+  10  logi„(P)  (IB  into  the  CiPS  hand  and 


the.se  ojierations  have  not  given  rise  to 
any  comjilaints  of  interference  to  GPS. 
Instead  of  adopting  OOBE  limits,  either 
hv  rule  or  by  license  condition.  GTIA 
recommended  that  the  (lommission 
continue  its  recent  efforts  to  examine 
receiver  iierformance  ami  noted  that  the 
Gommi.ssion  had  recently  held  a 
workshop  on  receiver  performance 
issues.  LightS(|iiare{l  also  stated  that  the 
Gommission  should  focus  its  efforts  to 
protect  GPS  by  examining  GPS  receiver 
reliahilitv  standards.  Greenwood 
claimed  that  the  -lO.'idBW/MHz  EIRP 
limit  would  he  reasonable  if 
implemented  over  time,  provided  that 
receiver  protection  requirements  for 
(d’S/GNSS  receivers  increa.se  to  mitigate 
interference  su.sce|jtihility.  Greenwood, 
like  GTIA.  also  observed  that  there  are 
many  millions  of  devices  transmitting 
between  the  GPS  and  AWvS-4  hands  that 
operate  in  hands  that  do  not  have 
specific  OOBE  jirotection  levels  for  GPS 
and  that  are  not  causing  OOBE 
interference  to  GPS. 

88.  Discussion.  'I'he  Gommission  has 
long  recognized  the  importance  of  GPS 
and  our  responsibility  to  ensure  that  it 
receives  appropriate  interference 
protections  from  other 
radioconnnnnication  services.  The 
Gommi.ssion  generally  supports  the 
actions  of  licensees  to  re.solve 
interference  issues  raised  by  other 
spectrum  holders  or  users  through 
private  agreements,  where,  as  is  the  case 
here,  they  are  not  otherwi.se  inconsistent 
with  Gommission  rules  or  ])olicies. 
Becan.se  the  jnospective  licensees  of 
AWS-4  operating  authority  have 
reached  a  jirivate  agreement  with  the 
industry  council  rejnesenting  GPS 
intere.sts.  the  USGIG.  we  believe  the 
mo.st  ajipropriate  approach  is  to  require 
that,  as  a  license  condition,  the 
licensees  comjily  with  this  agreement 
and  the  .sjiecific  GPS  protection  limits 
contained  therein.  This  is  consistent 
with  the  IJSGlG's  request  that  we 
“condition  AWS-4  licen.ses  with  the 
OOBE  limits  jointly  agreed  by  DISH  and 
the  USGIG.”  The  licenses,  moreover, 
shall  remain  subject  to  this  license 
condition  in  the  event  that  tlie  licensees 
assign  or  otherwise  transfer  the  licenses 
to  siiccessor.s-in-intere.st  or  assignees.  3'o 
the  extent  that  AWS-4  licen.ses  return  to 
the  Gommission  (e.g..  for  a  licensee's 
failure  to  meet  the  construction 
re(|iiirement.s).  the  Gommission  will, 
prior  to  reassigning  such  licenses, 
consult  with  NTIA  about  the  need  for 
specific  OOBE  reipiirements  on  the  new 
licen.ses  to  protect  GPS  ojierations  in  the 
1. '1.50-1  tilt)  MHz  hand. 

89.  In  reiiuiring  the  licensees  coinjily 
with  their  voluntary  agreement,  we  need 
not — and  do  not — reach  the  i.ssne  of 
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(letennining  whether  the  record 
contains  snt'ficient  infonnation  on 
whether  and,  if  so,  at  what  hwel,  to 
estahlish  an  0013E  limit  rule  for 
protection  offiPS  from  AWS^ 
operations.  VVe  oh.serve  that  the  IJSGKi 
slated  tliat  both  it  and  its  meinher  Deere 
hc'lieve  that  the  eini.ssions  limits  for  the 
(iPS  liand  for  services  o]ieraling  in  other 
fr(!(inency  hands  sliould  he  considered 
on  a  “case-hy-case  basis.”  We  make  no 
determination  as  to  whether  the  limits 
in  the  j)rivate  agreement  are  apjjropriate 
or  viable  for  serviccis  operating  in  other 
spectrum. 

(viii)  Interference  with  Oth(!r  Bands 

no.  DISH  suggested  that  we  should 
impose  emission  limits  on  the  1095- 
2000  MHz  block  and  on  the  1930-1995 
MHz  PCS  blocks,  as  well  as  power 
limitations  for  1995-2000  MHz 
operations.  Establishing  such  limits  are 
outside  the  .st:o]je  of  this  Rejjort  and 
Order,  which  sets  .service  rules  for 
AVVS-4  spectrum,  not  the  1995—2000 
MHz  or  1930-1995  MHz  hands.  OOBE 
and  power  limits  for  the  19{)5-2000 
MHz  band  will  lx;  addressed  in  the  H 
Block  NPRM.  To  the  extent  that  any 
party  seeks  a  change  in  the  existing  P(kS 
rules,  that  party  is  free  to  ])etition  the 
Commi.ssion  fora  rule  change. 

91.  Nevertheless,  we  oh.serve  that 
DISH  propo.sed  that  the  (x)mmi.s.sion 
limit  199.5-2000  MHz  block  base  .station 
operations  by  an  attenuation  of  70  +  10 
logio(P)  (IB  at  and  above  2000  MHz,  and 
later  proj)o.sed  instead  that  such 
o])erations  should  be  attenuated  by  a 
factor  of  79  +  10  logiolP)  dB  at  and 
above  2005  MHz.  Similarly.  DISH 
suggested  that  the  in-band  transmit 
j)ower  of  operations  in  the  1995-2000 
MHz  hand  should  he  significantly 
redncetl,  i.e.,  that  this  should  be  a  low 
power  band.  These  ])ro]io.sals  could 
reduce  the  usability  of  the  1995-2000 
MHz  band.  Such  limits  appear  to  he 
inconsi.stent  with  our  general  finding 
that  the  ])nhlic  interest,  consi.stent  with 
the  Spectrum  Act,  is  best  served  by 
pre.serving  the  usability  of  1995-2000 
MHz  even  if  there  is  a  ])o.ssihility  of 
reduced  usability  of  the  lower  ])ortion  of 
the  AVVS-4  uplink  hand.  Thus,  we 
caution  any  licensee  of  A\VS-4 
o])erating  authority  against  designing  or 
dej)loying  its  network  (excej)t  at  its  own 
risk)  assuming  either  ofthe.se  levels  of 
OOBE  ])rotection  for  the  2000-2005 
MHz  hand  from  the  1995-2000  MHz 
hand  or  low  power  limits  in  the  1995- 
2000  MHz  hand.  As  noted  below,  the 
Commi.ssion  will  not  take  action  to 
protect  licensees  of  A\VS-4  operating 
authority  from  interference  that  arises  in 
such  a  scenario.  We  exjjoct  that 
licensees  and  their  e(|ui])ment  suppliers 


will  take  this  warning  into  account 
when  e.stahlishing  technical 
specifications,  including  indu.stry 
standards,  and  procuring  ecjuipment  for 
the  hand.  To  the  extent  that  satellite 
receiv(!r.s  have  already  been  deployed, 
which  could  sufEn'  reductions  in 
performance  if  full  power  services  are 
de])loyed  in  199.5-2000  MHz,  we  note 
that  our  proceeding  proposing  full 
power  tlexihle  use  for  1995-2000  MHz 
has  been  open  since  2004,  before 
satellites  ojjerating  in  the  2000-2020 
MHz  hand  were  launched,  or  even  likely 
designed.  Therefore,  we  exj)ect  that  the 
satellites  were  designed  with  this 
overload  scenario  in  mind  and  there 
should,  therefore,  be  no  impact  to  MSS. 
To  the  extent  this  is  not  the  ca.se,  we  do 
not  expect  to  limit  u.se  of  1995-2000 
MHz  due  to  any  limitations  of  receivers 
dejjloyed  after  oiir  jiroceeding  on  use  of 
199.5—2000  MHz  was  opened. 

2.  Co-Channel  Interference  Among 
AWS-4  Systems 

92.  Co-channel  interference  rides 
jirevent  harmful  interference  between 
geograjihically  adjacent  licen.ses 
ojierating  in  the  same  spectrum. 
Siiecifically,  to  avoid  this  interference, 
the  (iommission  adopts  field  strength 
limits  that  apjily  at  the  geographic  edge 
of  the  license  area.  In  the  AIT.S— /  NBBM, 
the  (iommission  pro]K),sed  that  the 
currmit  AWS-1  signal  strength  limit  he 
ajiplied  to  AW.S-4  operations,  we  must 
ado])t  signal  strength  limits  here.  With 
no  commenters  ojijiosing  this  jiroposal, 
we  conclude  that  the  benefits  of  our 
proposal  outweigh  any  jiotential  costs. 
As  we  are  basing  our  technical  rules 
generally  on  AWS-1  rules  where 
aj)])licahle,  we  continue  to  believe  it 
ajjjiropriate  to  adopt  the  AWS-1  co¬ 
channel  interference  reiiuirements  for 
AWS-4.  Thus  we  adojjt  the  proposed 
co-channel  interference  levels  and 
expand  §  27..5.5(a)(1)  of  the 
Commission’s  rules  to  include  the 
2180-2200  MHz  band.  We  observe, 
however,  that  the  a.ssignment  a|)proach 
we  adopt  below  likely  will  result  in  an 
individual  licen.see  obtaining 
a.ssignments  for  geographically  adjacent 
AWS^  EA  licenses.  In  such  a  .scenario, 
that  licen.see  mav  choose  not  to  observe 
this  signal  strength  limit  between  its 
geographically  adjacent  AWS-4 
licen.ses,  so  long  as  it  com|ilie.s  with 
other  (kimmission  rules  and  the 
adjacent  affected  .service  area  licensee(.s) 
agree(.s)  to  a  different  field  strength. 

3.  Receiver  Berformance 

93.  We  decline  to  address  receiver 
performance  issues  at  this  time  due  to 
lack  of  details  and  di.scussions  in  the 
record.  We  will  continue  our  efforts  to 


collaborate  with  multiple  .stakeholders 
on  rectiiver  performance  and  estahlish  a 
|)ath  forward  based  on  the  various 
inputs  from  intere.sted  parties,  intduding 
the  final  recommendations  of  the 
Commission's  Technological  Advi.sorv 
(k)uncil.  Receiver  and  .S|)ectrum 
Working  (iroup. 

4.  Bower  Limits 

94.  The  Commission  sought  comment 
on  appropriate  power  limits  for 
terrestrial  operations  in  the  AW.S-4 
hand.  Sjiecifically.  the  Commi.ssion 
proposed  to  apply  existing  AW.S-1 
])ower  limits  for  both  base  and  mobile 
.stations  in  the  AV\^S-4  hands.  As 
discussed  below,  we  adopt  the 
Commission’s  propo.sed  jiower  limit  for 
base  stations.  For  mobile  operations  we 
adopt  a  })ower  limit  of  2  watts  total 
eijuivalent  isotropically  radiated  power 
(EIRB)  with  the  additional  constraint 
that  total  power  between  2()0()-2()().5 
MHz  he  limited  to  5  milliwatts  EIRB. 

a.  Ba.se  .Stations 

95.  \\h;  adoj)t  the  three  ha.se  station 
power  limits.  As  we  explain  throughout 
this  order,  we  ha.se  our  technical  rules 
on  tho.se  in  jilace  for  AW'S-l  spectrum. 
The  propo.sed  rules  are  ha.sed  on  tho.se 
for  AW.S-1 ,  and  we  received  no 
comments  opposing  the  rules.  Thus,  we 
ado])t  the  jirojiosal  to  limit  AW.S-4  ha.se 
stations  to  1840  watts  EIRB  for 
emissions  le.ss  than  1  MHz  and  1840 
watts/MHz  EIRB  for  emissions  over  1 
MHz  for  non-rural  areas;  the  propo.sal  to 
.set  A\\kS-4  power  limits  for  ha.se 
.stations  operating  in  rural  areas  at  the 
limits  .sjiecified  in  27..50(d)(l-2)  of  the 
Commission’s  rules:  and  the  proj)o.sal 
that  A\\'S-4  ha.se  stations  with  transmit 
power  above  1840  watts  EIRB  and  1840 
watts/MHz  EIRB  he  reijuired  to 
coordinate  with  u.sers  in  adjacent  AW.S 
blocks  located  within  120  kilometers. 
These  jiower  limits  will  helj)  en.sure 
robust  service  in  the  AW.S-4  hands, 
while  also  heljiing  to  minimize  harmful 
interference  into  other  hands.  No 
commenters  ojijio.sed  these  proposals. 

1).  Mobile  Stations 

98.  We  ado])t  the  following  power 
limits  for  A\\'.S-4  mobile  operations. 
First,  we  adopt  a  limit  of  2  watts 
eijuivalent  isotropically  radiated  power 
(EIRB)  for  the  total  power  of  a  device 
operating  in  the  AVV.S-4  u|)link.  Then, 
to  protect  future  operations  in  the 
adjacent  199.5-2()()()  MHz  band,  we  akso 
limit  the  jiower  of  the  portion  of  a 
device’s  transmi.ssion  that  falls  into 
2()(K)-2(K).5  MHz  to  5  milliwatts.  Our 
adoption  of  the.se  requirements  is  ha.sed 
on  the  following  technical  analysis. 
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97.  First,  we  eonsider  the  total  mobile 
power  for  the  AWS— 4  u|)Iink  hand. 
Although  we  generally  an*  ap])lying 
A\VS-1  t(H;hni(;al  rules  to  A\VS— 1.  here 
we  adt)j)t  the  2  watt  FIRF  power  limit 
proposed  l)y  DISH.  No  party  oj)posed 
this  pro|)osal.  We  find  that  DhSH  is 
cornicl  in  its  nnderstanding  of  the  AT(' 
rule,  and  a  2  watt  power  limit  is  inon; 
re.strictive  than  the  existing  ATC  rules 
in  the  case  of  large  handwidths.  which 
may  he  deployed  in  this  hand. 
Conversely,  we  note  that  k(!eping  the 
I’.SD-ha.sed  AT(^  rule  would 
nnneces.sarilv  limit  Ilexihilitv.  and  it 
could  restrict  the  use  of  narrow 
transmission  handwidths.  such  as  an 
LTE  mobile  transmitting  on  only  a  few 
resource  blocks.  We  agree  with  DISH 
that  a  2  watt  EIRF  for  AlV.S-4  mobiles 
will  provide  adecpiate  protection  to  P(kS 
mobiles  operating  at  199()-199.'i  MHz. 

98.  Second,  as  discus.sed  above,  to 
jjromote  the  t)(»st  and  higluist  use  of 
spectrum,  to  fulfill  our  statutory 
obligations,  and  to  maintain  consistency 
with  past  Commission  actions,  we 
determine  that  it  is  in  the  public  interest 
to  ensure  the  efficient  and  robust  use  of 
both  the  1 99.'j-2()()()  MHz  hand  and  the 
AWS-4  hand,  even  if  that  results  in 
ado|)ting  targeted  rules  that  partially 
limit  the  usability  of  a  portion  of  the 
AW.S^  uplink  hand.  For  these  reasons, 
above  we  e.stahlish  specific  attenuation 
recpiirements  to  address  interference 
from  AWS-4  OOBE  intt)  the  1  t)9'5-2(K)() 
MHz  hand.  OOBE  limits  do  not. 
however,  address  overload  issues. 
Overload  interference  can  occur  in  a 
receiver  when  it  receives  signals  outside 
of  the  fre(|uencies  of  the  desired  signal, 
especially  if  they  are  of  a  much  higher 
power  than  the  desired  signal.  Overload 
interference  can  be  managed  by 
improving  nx:eiver  performance  through 
filtering  or  other  technicpies.  or  by 
placing  tran.smit  j)Ower  limitations  on 
the  authorized  freciuencies  of  the 
potential  interferer.  We  find  below  that 

a  balance  of  expected  imj)roved 
j)erformance  for  receivers  in  199.‘i-2()()() 
MHz  (relative  to  tyjjical  .s])ecifications) 
and  estahli.shing  power  limitations  on 
AW,S-4  operations  in  the  20()0-2()().'S 
MHz  hand  best  mitigates  the  possibility 
of  mohile-to-mo!)ile  interference  from 
the  AWS-4  uplink  hand  to  the  199!j- 
2()()()  MHz  hand. 

‘)9.  As  detailed  below,  to  establish  the 
appropriate  power  limitations  for  AWS- 
4  oj)erations  in  2()()()-2()0.5  MHz  we 
make  .several  calculations.  First,  we 
determine  the  signal  level  that  futnn; 
mobiles  operating  in  the  1 99.')-2()()() 
MHz  hand  can  tolerate  in  an  adjacent 
hand,  considering  both  the  desired 
signal  and  the  undesired  signal  levels, 
that  is.  the  blocking  performance.  Next. 


we  descrila;  tin;  user  environment  under 
which  interference  can  rea.sonahly  he 
j)revented.  The  environment  defines  the 
path  losses  hiMween  the  interfering 
AWS^  mobile  and  the  19‘).'i-2()()()  MHz 
receiver.  Then,  we  e.stahlish  jiowiir 
limits  on  the  AWS-4  mobiles  hv 
a])])lying  the  path  losses  to  the 
maximum  interfering  signal  level  to 
work  hack  to  the  allowable  transmitter 
power. 

100.  Blocking  Parformnncn.  As  tlu; 
Commission  has  not  yet  adoptcul  rides 
for  the  l‘)‘).‘i-2000  MHz  hand,  and  does 
not  have  receiver  standards  for 
comjiarahle  hands,  to  calculate  the  level 
of  overload  interference  that  we 
anticipate  future  mobile  receivers 
operating  in  the  lt)9.')-2000  MHz  hand 
will  tolerate  we  must  turn  to  other 
sources.  With  the  rajiid  adoption  of  4(i 
mobile  broadband  technologies.  LTE  is 
a  technology  commonly  being  dejilovetl 
today.  We  use  the  3CBP  sjiecifications 
for  LTE  user  eiiuipment  (UE)  operating 
in  the  nearby  B(;S  hand,  hand  2.')  (1930- 
19‘).'j  MHz).  Although  the.se  3GBB  LTE 
siiecifications  are  ajiijlicahle  to  u.ser 
(Kluipment  operating  in  193()-199.'i 
MHz.  not  l‘)t).'j-20()()  MHz.  and  are 
specific  to  LTE  devices,  we  feel  they  are 
a  reasonable  indication  of  the  likelv 
performance  of  future  199.‘i-20()()  MHz 
liand  devices. 

101.  In  the  3(;BB  specifications  for 
LTE.  blocking  jierformance  is  sjiecilied 
with  a  desired  signal  0  dB  above  the 
reference  .sensitivity.  For  a  device 
operating  in  the  1930-199.1  MHz  hand 
(hand  2.1)  on  a  .1  megahertz  channel,  the 
reference  sensitivity  is  —  9()..1  dBm. 

Thus,  the  desired  signal  is  -90..1  dBm. 
Next  we  determine  the  level  of  the 
nndesired  signal.  For  interferers  on  the 
adjacent  channel,  the  3GFB  .standard 
specifies  the  ratio  of  the  undesired  to 
desired  signal  level,  termed  the  adjacent 
channel  .selectivity  (AGS),  rather  than  an 
absolute  blocking  level.  For  hand  2.1, 
assuming  .1  MHz  carriers,  the  AGS  is  33 
(IB.  resulting  in  —57.5  dBm  as  the  level 
of  nndesired  signal  that  the  receiver 
must  tolerate. 

102.  IJsar  Bnvironnuiiit.  The 
interference  scenario  that  has  Ixuai 
discussed  in  the  record  is  where  a 
handheld  AW.S-4  mobile  transmitter 
and  a  handheld  BG.S  mobile  receiver  are 
in  close  proximity.  Based  on  the 
parameters  jirovided  in  the  comments  of 
Motorola  Mobility,  which  we  find 
reasonable  with  the  modification  that 
the  body  loss  applies  to  both  devic(i.s  as 
di.scnssed  above,  the  characteristics  of 
this  environment  are; 

•  Mobiles  are  separated  hv  2  meters 

•  The  mobiles  are  in  line  of  sight 
conditions,  exjieriencing  free  space  jjath 
loss  (FSPL) 


F.SPL  (dB)  =  20  log  (d)  +  20  log  (fi  - 

27. . 1.1,  where  d  =  distance  in  meters 

and  f-  freciuency  in  MHz. 

For  a  2  meter  sejiaration  and  2000  MHz 

transmit  friKjuencv.  this  translates  to 

F.SPL  =  20  log(2)  +  20  log  (2000)  - 

27. . 1.1  =  44. .1  dB, 

•  liach  mobile  (TxAntGain. 

RxAntGain)  has  a  combined  antenna 
gain  and  head/hody  loss  of -10  dB 

•  Total  ])ath  losses  =  TxAnt(Jain  -i- 
FSPL  +  RxAntGain  =  10  -i-  44. .1  +  10  = 
04.1  (IB 

103.  Powar  LiniUation.  The  allowable 
transmitter  jiower  for  AW.S-4  is  thus 
calculated  by  adding  the  ])ath  lo.sses  of 
04.1  (IB  to  the  maximum  level  of  the 
undesired  signal  level  of  —17.1  dBm. 
Hence,  we  arrive  at  a  transmitter  power 
level  of  7  dBm,  which  is  (upiivalent  to 

1  milliwatts.  Accordingly,  we  find  that 
the  limit  on  the  total  EIRP  of  AW.S-4 
mobiles  in  2000-2001  MHz  must  he  at 
most  1  milliwatts.  We  recognize  that 
carriers  larger  than  1  MHz  may  he 
deployed  in  the  AW.S-4  spectrum,  and 
therefore,  this  power  limit  may  in  some 
cases  a])])ly  to  only  a  portion  of  the  total 
])()wer  transmitted  by  the  mobile. 
Therefore,  we  allow  a  device  to  tran.smit 
a  total  of  2  watts  EIRP,  as  long  as  the 
portion  of  the  device’s  transmission  in 
2000-2001  MHz  is  limited  to  an  EIRP  of 
1  milliwatts. 

104.  (Joinparison  to  OOBB  liinil.  To 
confirm  the  ap])ropriateness  of  this 
limit,  we  compare  the  effect  of  overload 
interference  to  the  199.1-2000  MHz 
hand  to  OGBE  interference  to  the  1991- 
2000  MHz  hand.  As  discus.sed  above,  we 
establish  an  OGBE  attenuation  of  70  + 

10  logi()(P)  below  2000  MHz  for  AW.S- 

4  uplink  transmissions.  This 
corresponds  to  a  level  of  —40  dBm/ 
MHz.  Applying  the  same  i.solation  of 
04.1  ilB  for  2  meters  of  separation,  this 
means  the  level  present  at  the  1991- 
2000  MHz  receiver  is  —104.1  dBm/ 
MHz.  This  is  3  dB  below  Motorola’s 
suggested  ty])ical  noi.se  floor  of  —  101.1 
(IBm/MHz.  consisting  of  thermal  noise 
of  -  114  (iBm/MHz  i)lus  a  12.1  dB  noise 
figure.  This  is  an  apjjroximately  2  dB 
noi.se  rise  or  desensitization,  close  to  the 
3  (IB  dijsensitization  Motorola 
recommends  as  a  threshold  of 
interfenaice.  .So  the  OOBE  attenuation 
of  70  +  10  logi()(P)  and  power  limitation 
of  1  milliwatts  are  well  balanced,  with 
iKiither  one  allowing  significantlv 
highiir  ])rohahility  of  interference  than 
the  other. 

101.  Bnc.e.ivtn'  Impvovanwnis.  We  note 
that  using  standard  3(iPP  blocking 
specifications,  similar  analysis  would 
also  imply  the  need  for  jiower 
reductions  in  200.1-2020  MHz. 

However,  we  believe  that  future 
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(Ujuipment  for  the  19U5-2()()()  MHz  band 
slu)iil(l  be  able  to  exceed  these 
si)ecific:ations,  if  licens(!es  find  it 
necessary  to  do  so.  VVe  impose  power 
Uistrictions  only  in  the  first  5  megahertz 
h(!cau.se  of  the  difficnlty  of  improving 
filt(;r  performance;  in  the  first  5 
megahertz  adjacent  to  a  hand. 

lot).  Pt'ivntn  Agivainanis.  We 
recognize  that  further  improvement  of 
the  performance  of  receivers  in  1995- 
2000  MIlz  hand,  as  well  as  willingne.ss 
on  the  i)art  of  licensees  of  the  1995- 
2000  MHz  band  to  accej)t  a  higher 
probability  of  interference,  could  reduce 
or  eliminate  the  need  for  power 
re.strictions  in  2000-2005  MHz. 
'rher(;fore,  we  allow  for  licensees  of 
A\VS-4  authority  to  enter  into  private 
operator-to-operator  agreements  with  all 
1995-2000  MHz  licensees  to  operate  in 
2000-2005  MHz  at  power  levels  above 
5  milliwatts  EIRP.  In  no  case,  however, 
may  the  total  power  of  the  AVVS-4 
mobile  emis.sions  exceed  2  watts  EIRP. 

107.  Alternate  proposal.  As  discussed 
above,  DISH  also  pro})osed  a 
combination  of  rules  and  commitments 
that  it  says  will  allow  full  use  of  the 
1995-2000  MHz  hand  while  j)reventing 
any  3(iPP  delay.  In  particular,  part  of 
this  proposal  is  that  DISH  will  designate 
2000-2005  MHz  as  a  terr(;.strial  guard 
band,  and  DISH’s  devices  will  not 
transmit  on  tho.se  frecinencies.  DISH 
suggests  that  this  will  create  more 
certainty  for  potential  bidders  on 
thel995-2000  MHz  band  than  a  power 
limitation  such  as  we  adopt  here,  and 
that  its  ])roposal  will  therefore  increase 
the  iKsahility  of  that  band.  Howe\a;r.  we 
do  not  adoj)t  any  rules  prohibiting 
transmi.ssion  in  2000-2005  MHz,  as 
establishing  calibrated  technical  limits 
with  the  flexibilitv  to  he  modified  via 
private  agreements  allows  technical  and 
inisiness  solutions  that  increase  the 
usability  of  this  spectrum  if  needed, 
wh(;reas  a  rule  such  as  proposed  bv 
DISH  would  foreclose  any  jiroductive 
use  of  the  sjjectrum.  VVe  also  do  not 
believe  that  DISH’s  jjroposal  will 
increase  the  usability  of  the  199.5-2000 
MHz  band  over  the  rules  we  adojjt  here, 
which  ade(|uately  ])rotect  the  1995-2000 
MHz  band  through  a  combination  of 
OOI3E  limits  and  jjower  limitations. 

108.  In  sum,  we  decline  to  ado])t  the 
proj)os(;d  ijower  limit  of  1  watt  EIRP  for 
mobiles.  Rather,  we  set  j)ower  limits  for 
mobile  operations  in  the  2000-2020 
MHz  hand  as  follows:  the  total  i)ower  of 
the  mobile  is  limited  to  2  watts  EIRP  for 
emissions  in  2000-2020  MHz,  and  is 
limited  to  5  milliwatts  EIRP  for  the 
portion  of  any  emi.ssion  that  falls  into 
2000-2005  MHz,  except  as  jjrovided  for 
by  private  agreement  between  a  licens(;e 
of  AWS-4  ojjerating  authority  and  all 


199.5-2000  MHz  licensees.  No  party 
presented  data  on  the  costs  as.sociated 
with  different  mobile  power  limits, 
riuis,  given  the  record  l)i;fore  us,  we 
conclude  that  the  potential  benefits  of 
our  adopted  mobile  station  ])ower  limit 
would  outweigh  any  potential  costs. 

5.  Ac:ce])lance  of  Interference  into  the 
AVV.S-4  Uplink  Hand 

109.  As  discu.ssed  earlier,  the 
Uommission  looks  to  maximize  the 
flexible  use  of  both  the  A\VS-4  and  the 
195)5-2000  MHz  bands  to  enable 
deployment  of  full,  robust,  commercial 
service  for  mobile  broadband.  And.  as 
discu.ssed  above,  to  promote  the  best 
and  highest  use  of  spectrum,  fulfill  our 
statutory  obligations,  and  to  maintain 
consi.stency  with  past  Commi.ssion 
actions,  we  determine  that  it  is  in  the 
j)ublic  intere.st  to  ensure  the  efficient 
and  robust  use  of  both  the  1995-2000 
MHz  band  and  the  AWS-4  band,  even 
if  that  results  in  ado])ting  targeted  rules 
that  ])artially  limit  the  u.sability  of  a 
portion  of  the  A\VS-4  u])link  band.  To 
this  end,  we  have  prescril)(;d  both  power 
and  emission  limits  on  the  AWS-4 
mobile  tran.smitters  to  prevent 
interference  to  the  mobile  receivers  in 
the  199.5-2000  MHz  band.  The 
(Commission  antici])ates  that  the  new 
technical  rules  to  ht;  provided  in  a 
forthcoming  rulemaking  for  operation  in 
the  1995-2000  MHz  band  will  address 
interference  to  AW.S-4  operations.  Even 
with  ap])rt)priate  technical  rules  and 
good  engineering  practice,  where  uj)link 
and  downlink  operations  are  .so  closelv 
located,  there  will  remain  a  potential  for 
ha.se  stations  in  the  1995-2000  MHz 
band  to  interfere  with  the  AWS-4  base 
station  receivers.  Further,  although  we 
are  not  adopting  rules  limiting  the 
operations  of  MSS  mobile  tran.smitters, 
the  proximity  of  uplink  and  downlink 
operations  al.so  raises  the  potential  for 

199.5-2000  MHz  band  ba.se  stations  to 
interfere  with  MS.S  satellite  receivers. 
Therefore,  to  the  extent  that  future 
o])eration.s  in  the  199.5-2000  MHz  band, 
ojierating  within  the  rules  established 
for  iKse  of  the  1995-2000  MHz  band, 
cause  harmful  interference  to  AWS-4 
operations  or  MSS  ojjerations  due  to 
either  OOHE  in  the  2000-2005  MHz 
])ortion  of  the  AWS-4  and  2  HHz  MSS 
n])link  band  or  in-band  power  in  1995- 
2000  MHz,  AWS-4  and  2  (IHz  MSS 
licensees  must  accept  this  interference. 

110.  We  emphasize  that  we  limit  the 
acceptance  of  OOHE  interference  to  the 
2000-200.5  MHz  jiortion  of  the  AWS-4 
and  2  (3Hz  MSS  bands.  However,  should 
in  band  interference  oc:cnr  due  to  the 
]K)wer  in  199.5-2000  MHz  overloading 
receivers  above  2000  MHz,  this  overload 
can  potentially  affect  the  entire  receive 


band.  Overload  interference  can  be 
])revented  by  improved  receive  filters. 
'I'lierefore,  if  a  licensee  of  AWS-4 
operating  authority  determines  such 
filters  are  neces.sary,  the  impact  to  the 
uj)link  band  is  limited  to  the  transition 
hand  of  the  filter,  not  the  entire  band. 
Such  a  transition  hand  would  be  le.ss 
than  5  megahertz,  thus  the  im])act 
would  he  limited  to  (at  most)  the  2000- 
2005  MHz  portion  of  the  AWS-4  bands, 
and  there  is  no  legacy  ecpnjjinent 
imj)act,  as  AT("  service  has  not  been 
deployed.  Finally,  we  note  that  unlike 
the  terr(;strial  service,  MSS  has  b(;en 
deployed  in  this  band,  with  two 
.satellites  launched.  Hecau.se  both 
satellites  were  launched  well  after  the 
(Commi.ssion  initiated  the  H  block 
])roceeding,  we  expect  that  they  were 
designed  with  this  overload  scenario  in 
mind.  Therefore,  there  should  be  no 
impact  to  MSS.  To  the  extent  this  is  not 
the  case,  we  do  not  expect  to  limit  use 
of  199.5-2()()()  MHz  due  to  any 
limitations  of  receivers  dej)loved  after 
our  proceeding  on  use  of  199.5-2()()0 
MHz  was  ojjened. 

in.  Thus,  for  the  ])ul)lic  intere.st 
rea.sons  discu.ssed  above  and  bei:au.se 
(Congress  requires  us  to  make  available 
via  a  system  of  comjjetitive  bidding  the 

199.5-2()0()  MHz  band,  we  find  that  the 
costs  of  the  tailored  limitations  on  the 
use  of  the  200()-2()().5  MHz  portion  of 
the  AWS-4  band  as  well  as  j)o.ssihly 
.some  portion  of  the  2  (il  lz  MS.S  band 
are  outweighed  by  the  benefits  of 
enabling  full  use  of  the  199.5-2()()()  MHz 
hand  and  of  the  2()().5-2020  MHz  portion 
of  the  AW.S-4  hand. 

().  Antenna  Height  Restrictions 

112.  In  the  A\VS-4  NPRM,  the 
(iommi.ssion  proj)osed  that  the  flexible 
antenna  height  rules  applicable  to 
AWS-1  should  be  al.so  apj)lied  to  AW.S- 
4  .stations.  In  response,  only  Dl.SH 
commented  on  this  issue.  As  explained 
below,  we  adojit  the  (Commission’s 
propo.sal.s  with  minor  modifications. 

113.  Base  Stations.  We  find  that, 
consistent  with  the  (Commission’s 
propo.sal,  s])ecific  antenna  height 
restriction  for  AW.S^  base  .stations  are 
not  necessary.  As  discu.ssed  above,  the 
general  reejuirement  to  not  endanger  air 
navigation  and  the  effective  height 
limitations  implicitly  re.sulting  from  onr 
co-channel  interference  rules  obviate 
the  need  for  specific  antenna  height 
restrictions  for  AW.S-4  ba.se  stations. 
Additionally,  the  sole  commenter  on 
this  i.ssue  .su])port.s  the  (Commission’s 
position.  Thus,  we  find  .si)ecific  antenna 
lieight  restrictions  for  A\V.S-4  base 
stations  are  not  required. 

114.  Fixed  Stations.  DKSH  .suggests 
that  a  height  restriction  is  not  necessarv 
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for  A\VS-4  fixod  stations,  bocauso  th«  v.i 
unlink  oporations  ot  A\VS-4  will  bo  A 

more  similar  to  BRS/EHS  than  A\VS-1.  g< 
Tho  10  motor  hoigbt  limit  was  adoptod  a: 
in  AWS-l  spocifioally  to  protoo.t  tbo  li 

Eodoral  ojnirations  in  tbo  1710-17r)5  4 

MHz  band  and  tbo  adjacont  Fodoral  li 

bands  abovo  and  bolow .  Outsido  ol  tins  ] 
si)oi;ifi(:  caso.  tbo  Commission  lias  not  r 
found  a  10  motor  boight  rostriction  t 

nocossary  for  otlior  torrostrial  mobilo  ] 

bands,  snob  as  HRS/EBS  or  PCS.  No  i 

otbor  oommonts  won;  ro(;oiv(;d  (in  this  ^ 
issuo.  Hocauso  tbo  AWS-4  uplink  band 
at  2000-2020  Ml  Iz  is  not  adjacont  to 
I’odoral  oporations,  and  to  promoto 
lloxibility  in  tbo  uso  of  A\YS-4 
spoctrum,  wo  doclino  to  adopt  a  boigbt 
limitation  for  fixod  stations  in  tbo 
A\VS-4  ujilink  band. 

7.  (kmadian  and  Moxican  Cioordination 
Ilf).  Bocauso  of  onr  sharod  bordor 
with  (ianada  and  Moxico.  tho 
Commission  routinoly  works  in 
conjunction  with  tbo  Unitod  Statos 
Hojiartmont  ol  Stato  and  C.anadian  and 
Moxican  govornmont  oilicials  to  onsnro 
officiont  uso  of  tbo  spoctrum  as  well  as 
intorfor(;nco-fro(;  oporations  in  tho 
bordor  aroas.  Until  such  timo  as  any 
adjustod  agroomonts.  as  noodod. 
botwoon  tbo  Unitod  Statos.  Moxico  and/ 
or  Canada  can  bo  agrood  to.  oporations 
must  not  causo  harmful  intorion;nco 
across  tbo  bordor.  exmsistont  with  tbo 
ti;rms  of  tho  agro(;monts  currontly  in 
forco.  Tbo  list  of  agro(;monts  includos 
tbo  Protocol  Concorning  tho 
Transmission  and  Roc;option  of  Signals 
from  Sat(;llitos  for  tbo  Provisions  ol 
Mobilo-Satollito  Sorvicos  and 
Associated  Foodor  links  in  tho  Unitod 
.States  of  America  and  tho  Unitod 
Moxican  States.''  Wo  note  that  furtbor 
modifications  of  tho  rules  might  bo 
nocossary  in  order  to  coinjily  with  any 
future  agroomonts  with  Canada  and 
Moxico  regarding  tho  uso  of  those  baiuls 

H.  Other  Technical  Issues 

llti.  In  addition  to  tbo  specific 
technical  issues  addressed  above,  tin; 
Commission  also  jiroposod  applying 
additional  part  27  rules  to  the  AW.S-4 
band.  Siiecifically.  the  Commission 
proposed  apjilying  the  following  rule 
sections:  §§27.51  Ecpiipment 
authorization.  27.52  RF  .safety.  27.54 
Frecpiency  stability.  27.5(1  Antennas 
.structures;  air  navigation  safety,  and 
27. (ill  Histurbance  of  AM  broadcast 
station  antenna  jiattorns.  The 
Commission  reasoned  that  becau.se 
AW.S-4  will  be  a  part  27  service,  these 
rules  should  apply  to  all  licensees  of 
^\V.S-4  terrestrial  authority,  including 
those  who  acquire  licenses  through 
j)artitioning  or  disaggregation.  No 


commenters  opposeil  this  jnoposal. 
Accordingly,  because  these  rules 
generally  applv  to  all  jiart  27  services, 
and  because,  as  wi;  explain  below,  we 
find  it  appropriate  to  license  the  AW.S- 
4  sjiec.trum  umler  our  part  27  regulatory 
framework,  we  conclude  that  the 
potential  benefits  of  our  proposal  would 
outweigh  aiiv  jiotential  costs  and  ailo])l 
the  proposal  to  apply  these  a.dilition<il 
])art  27  rules  to  licensees  ol  AW.S-4 
autboritv. 


C.  Protf^ction  oj  MSS  Oparations  m< 

117.  We  adopt  a  rule  concerning 
i)rotection  of  MSS  operations  in  the  2 
CHz  band.  The  rule  reiiuires  that  AW.S- 
4  operations  not  cause  harmful 
interference  to  2  CHz  MSS  o|)(;rations  s|’ 
and  accei)t  any  interference  n;ceiv(;d  '  i 

from  dulv  autiiorized  2  CjHz  MSS  1 

op(;rations.  Further,  with  no  ” 

commenters  opposing  tlu;  proposed  T 

MSS  protection  rules,  we  conclude  that  ti 
the  bi;nefits  of  these  rules  would  « 

outweigh  any  i)otential  costs.  As  P 

detailed  more  fully  below,  the  api)roa(.h 
adopted  also  involves  reliance  upon  p 

rapid  terrestrial  build-out  by  the  t 

licensees,  with  potential  loss  of  MSS  j 
int(;rference  protection  in  the  eveni  j 

terrestrial  services  are  not  built  out.  1  his 
approach  is  incompatible  with  , 

deployment  of  additional  MSS  systems  . 

in  the  band,  and  therefore  we  do  not  i 

anticipate  acc(;pting  applications  foi  i 

new  or  modified  MS  operations,  excejit 
from  an  incumbent  operator  or  its 
assignee  or  transferee;.  Accordingly,  we 
delegate  authority  to  the  International 
Bureau  to  dismiss,  upon  acceptani:e  by 
the  incumbent  MSS  licen.sees  of 
modified  license  authorizing  AW.S--4 
operations,  the  "C.onsolidated  1  etition 
for  Reconsideration  of  Inmarsat 
Ventures  Limiteel  and  Inmarsat  Global 
Limited.”  filed  january  9,  2()()(i,  in  IB 
Docket  Nos.  -50220  and  05-221.  That 
!.  petition  .sought  reconsideration 
premised  on  the  dejjloyment  ol  an 
additional  MSS  system  in  tlu;  2  GHz 
MSS  bands.  Finally,  we  observe  that, 
sboubi  a  licensee  of  AW.S-4  operating 
authority  who  also  possesses  2  CHz 
MSS  operating  authority  fail  to  satisfy 
its  AW.S-4  Final  Build-out  Recpiirement 
in  an  EA,  among  other  things,  the  MSS 
protection  rule  (discu.ssed  in  this 
paragraph)  shall  not  apj)ly  to  that  l^A. 

D.  Assigniufint  oj  /Hf.S— /  OjH^rdting 
AiiihorUy 

IIH.  License  assignment  refers  to  the 
proc;ess  by  which  the  Commission 
grants  an  entity  the  right  to  use 
specified  channels  or  Irequencies  of 
>  radio  transmission  for  a  specifieil  period 
of  time;  no  ownershi))  right  is  conveyed 
to  the  licensee.  See  47  CFR  2.1.  Sections 


3()7_3()c)  of  the  (Communications  Act 
uenerallv  govern  the  initial  assignment 
of  licenses.  .See  47  U.S.C.  3()7-:i()9. 

Section  21  (i  governs  tlu;  modification  of 
C.ommission  licenses.  .See  47  U.S.(..  21(i. 

As  discussed  h(;low.  we  jiropose  to 
modifv,  pursuant  to  our  Section  :lH) 
authority,  the  incumbent  2  CHz  MSS 
authorization  holders'  licenses  to 
include  AWS-4  terrestrial  spectrum 
rights. 

119.  Specifically,  we  iirojiose  to 
modifv  the  existing  MSS  licenses  to  add 
part  27  rights  and  obligations  for  AW.S- 
4  terrestrial  spectrum  use  with  all  of  the 
attendant  rights,  limitations,  and 
obligations  assoc:iat(;d  with  the  AWS— 4 
service  rules  wi;  adojit  herein.  We  find 
that  a  section  219  license  modification 
aiiproach  is  the  best  course  of  action 
because  it  is  the  most  efficient  and 
(piickest  path  to  enabling  flexible 
terrestrial  use  ol  this  hand  while 
ensuring  compliance  with  the  M.SS 
jirotection  rule  described  above. 

120.  As  explaineil  below,  we  believe 
that  technological  difficulties  continue 
to  make  it  iminactical  today  for  .same 
hand,  sejiarate  mobile  satellite  and 
terrestrial  o])erator  sharing  of  this 
«  spectrum,  ami  therefore  jiropose  to 

modify  tlu;  existing  M.S.S  lic.en.ses  so  that 
satellite  and  terrestrial  .services  are 
managed  bv  tlu;  same  ojierator.  We 
observe,  lunvever,  that  it  may  become 
possible  for  such  same  band,  se]uuate 
operator  sharing  to  become  technically 
feasible  in  the  future.  For  this  reason, 
and  for  other  reasons  discussed  below, 
we  find  it  appropriate  to  permit 
licensees  of  AW.S-4  operating  authority 
to  utilize  the  Uommission's  wireless 
sec:ondarv  market  mechanisms  with 
resi)ect  to  their  terrestrial  ojK;rating 
authoritv. 


1 .  Background 

121.  In  2002.  the  Commi.ssion 
established  tlu;  ATC  rules,  concluding 
that  any  grant  ot  A'l  (.  authority  would 
only  be  to  M.S.S  incumbents.  The 
(Commi.ssion  limited  ATU  authority  to 
the  existing  MSS  licensees  because,  in 
part,  it  determined  that  separately 
controlled  M.S.S  and  terrestrial  mobile 
operations  [i.e.,  two  ubitjuitous  mobile 
s(;rvice.s)  in  the  same  band  would  b(. 
“impractical  and  ill-advised”  as  the  two 
distinct  parties  would  be  unable  to 
ov(;rconu;  tc;chnical  burdh;s  to  i(;ac.h  a 
workable  sharing  arrangement. 

T(;chnit:al  analy.s(;s  at  tlu;  time;, 
mor(;ovt;r.  d(;monstrat(;d  that  granting  a 
third  party  the  right  to  use  licensed  M.S.S 
spectrum’for  terrestrial  use  c.ould  not 
occur  without  impacting  tlu;  rights  of 
the  existing  .satellite  licensees. 
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discussion 

Liconsn 

As  discussotl  l„,lo^v, 
H-<iffiini  llu!  Commission’s  cmlior 

I'oganlinf.  samo-bmul 
M.j)aiat(!  operator  sharing  Ix'lwcon 
niohih;  salollito  ami  lorrosirial 

•  iK.Ji  a  shanng  scemario  gcnorallv 
reina.ns  unpractical  at  this  time  ami 
vyuild  inaj)propriatoly  afloct  the  rights 
y‘>xjstn,gMSSauthc>rizatio  " 

lieldors.  Evuloncod  hy  the  broad  siiDport 
jiniong  commontors  for  the  proposed 
■‘-use  modification  H,,proac:h'r 

f-onclufle  that  the  Commission’s  initial 

))ioposa  to  grant  terrcistrial  autlioritv  to 
"F«*'^'“'->”tl^‘^AVVS-4hand  10  11^  - 

^rrent  2  CHz  MSS  licensees,  through 

■section  .11  (i  license  modifications  is^ 

HlWiate  and  will  serve  th 

’;^;»>''enience.  and  necessity, 
t  ie  numerous  parties  who 

c-'ommented  on  this  issue,  only  NTCH 
epjjoses  the  license  modification 

l^oeed^^  VVedi.sagreewith 

N I  Cl  l.ancl  explain  our  reasoning 

MPnt',  ^^iithoritv.  In  the  A  ir.S’-4 
y  the  Commission  proposed 
niodifying  the  2  GUz  MSS  licensees’ 
jUithoiity  to  ojierate  in  the  AVVS-4 

nil  27  . """■“''lo«|,„n,l„ 

P<iit  27  ti.riestrial  seryices.  This 

approach  is  consistent  with  the 

Commi.ssion’s  broad  licen.se 

"lodification  authority,  exi.stine 

;^doJ)t  the  (.ommission’s  proposal  to 
■yueanOrr/ero/-Propo.s4/ 

Mochficution,  which  accompanies  this  I 

2  GWz  MSS  hcemses  to  include  ^ 

himytrial  operating  authority  in  the  ! 

late  of  die  service  rules  adopted  herein. 

12.5.  Si.ction  .11(1  grants  the  . 

J;Onimi.s.sioii  authority  to  modify  a  . 

he  ense  if  the  modification  promotes  f. 
the  jnihhc  interest,  conyenience  and 

necessnyyysee47U.S.C.:il(i(a)(iyT^  «1 

unmecThr  ’  r  autJiority  ' 

h'anted  by  section  .11  (i  i„  be  a  “broad  ' 

power  to  modify  licen.se.s;  the  " 

C-oninii.s.sion  need  only  find  that  the  u! 

uiterest.  conyenience  and  necessity  ’’  ; 

(^dli forma  Metro  Mobile  '  , 

:t(i5  F.2d  ;i8.  y 

4.'1-4()  (D.(  (,,r.  2004].  This  broad  u  , 

interfer”''  luninful  ic 

:  potential  for  such  „n 

,  ronce,  as  an  accepted  basis  for  r,, 

ordering  wholesale  liceiise  ^  \ 

modifications.  ' 

the  r’’  e:oninienter.s  sujiiiort  20( 

o  Coniniis.sion’s  jirojiosal  to  exeVdse  ,1 

tins  authority  here.  For  example.  PJQ  X 


■states  that  the  C:oniniis.sion  “has  aniiile 

logal  authority  under  Title  Ill  *  *  *  tn’ 
.e  ;”'»;y«P<x:trunihcen.sesatany^ 

IJIS]  comments  that  the  license 
„„1  modification  is  consistent  with  both 

H.C  precedent  and  the  Coniinunications 
Act.  and  that  it  is  within  the 
lijit  t.onnnission’s  puryiew  to  modify  the 

milhorizations  under  .section  :il(j  ' 

Clohalstar  states  that  courts  liaye 
(j.  oonlirnied  the  broad  nature  of 

-oiigre.ss  s  grant  of  authority  under 
lort  yxition  .'ll 0  to  modify  licenses  wIkmi 

J^imKSo.som,sll,o|,ul,|i,;  inu.resl,’ 

MoK.oyer,  eyeii  MetroPCS  who 
,j  opjiose.s  in  part,  the  jirojiosed 

to  ‘‘PProach,  comments  that  the 

iiEv  if'"  ".'itl'in  hs  authority  to 
‘  sne  ■  "1  "J-flur  to  improv'e 

.s))cctruni  utilization 

127  Grant  of  A\VS-4  terrestrial 
operating  authority  to  the  2  GHz  M.SS 
Imonsees  will  expand  the  amount  oV 
■  poi.ti  uni  available  for  stand-alone 
t(!rre,strial  mobile  broadband  by  40 

UH|gahertz.  while  also  reducing  the 

potential  for  interference  between 
existing  .satellite  and  new  terrestrial 
operations  iii  the  band,  both  reducine 
potential  interference  and  increasing 

•spectrum  av'ailable  for  mobile 

hiomiband  .serye  the  public  intere.st  To 
te  ''■^'’‘^'■‘’"•"'''■‘•‘li'Puioclifying  the.se  , 

'»  un.ses.seryevs  the  public  inf  est,  we 
(E'Th-f Olid  , 

lu-lp  ()  ensure  the  A\V.S-4  spectrum  is 

'  bnn  /r  ''7'''‘'‘l'-‘>"«''uier.s  with  mobile  , 
la  oadband  .seryice.  Therefore  as  ? 

exjilained  in  greater  detailed  below  we  t 

hi.  mll,orily,,n,|,,,.s,,,.|j,,,,  3,,,  ^ 

^  the  2  GHz  MSS  licenses  to -idd  [ 

c>mislrialdghl.s„„,|u,„,,,„,,,^ 

"  ,1 

128.  As  discu.ssed  herein,  the 

2  GHz  MgsV'’’ in 
2  dHz  MSS  licenses  to  establish  more  .If 

miiform  configuration  and  duplex  f 

■spacing,  one  that  will  be  consistent  with  hi 

he  configuration  of  the  spectrum  for  f 

torrestrialu.se.  VVeunclertakethi.s 

modification  pursuant  to  section  '118 
""V"'''''>'''''.'''"n'Oili/vlinnnsn" 

MK,  iiding  hy  nKiiriniging  li<:n,is(i,.s 
"III  Ml  ii  spiMgriim  liiiinl.  As  (!Vicl|.ni  |.|| 

ln-lh„l,noMilz|m,nnn,ling.l„r 

pi"n|ilo.ll,„c:„,„,nissi„nprnvim,slv 

MIS  oxnr, :i», sill, is  l"n 

. . .  aiillini  ilv  lo  npi.ral,.' 

Gonniii.s.sioii  modified  Nextel’s  rJ 

authorization  to  add  the  1 990-i 995 

MHz  band,  70  FR  78704.  Decenil  i  r  28  ^ 

nf  on  lain  l)igi,„|  El„d„,„|„ 


U)  tlie  24  GHz  band,  in  order  to 
iicconiniodate  Department  of  Defen.s(> 
military  systems,  82  FR  24578,  May  8, 

Gommi.ssion  niu.sf  meet  the  public 
mtere.st.  conyenience,  and  nece.ssity 
oquiiements  of  section  ,'118,  which' we 
I  f  '  '■‘’■'■smas  detailed  below.' 

you  .  our  action  to  reconfigure  an 

oxestiiig  band  among  existing  licen.sees 
■sot  a  much  more  limited  nature  than' 

>"proyiou.sexerci.sesofSe(;tion:il8 

cmthority,  such  as  the  800  MHz  re- 

2ollo^2n''Mi‘f"''  . . ■"I"»"'8illl.« 

bai I  S  .r  T'"'  ^l«»-2200  MHz 

ditlenm  hcon.sees.  Gamma  Acquisitions 
E.L.G.  (C^amnia]  and  New  DBSD  Satellite 
WicesChP.  {NewDbSD).bothof  thef 
h(.eiisee,sareiyh(,lIyo^ 

Of  DISH.  As  the  .satellites  are  under 

msuhine  r""*rf  and 

1  -sul  mg  recahbration  of  the  .satellites 

exf'-'  '^"nlmi  to  th(> 

•xrstmg  licen.sees.  We  direct  the.se 

mensees  to  determine  how  to  effectuate 
,  ''‘xxmhguration  of  the  2  GHz  M.SS 

A-b/A-barrangenum, 

,  ‘liyicmi.sees  with  the  ability 

h)  determine  how  to  best  effectuate  the 
MS.S  band  reconfiguration  .should 
hii tiler  limit  any  burden  the 
reconfiguration  places  on  them.  Thus 
wo  will  morlify  the  respectiye  liceiise.s 
_  of  Gamma  and  New  DbSD  to  reflecMhe 

Mil-  /  I  ^  P'Orod  with  2180-2190 
21.10-2200  MHz.  based  on  the  licensees’ 

Myf!’'^'’‘y"y‘^t^Mer(,fPropo.sed 

Modification  herein  ' 

1  l^'Ominissioii 

^pccted  modification  of  the  2  GHz 
MSS  licenses  would  yield  certain  public 

of  r(.gulatory  barriers  that  imjiede  the 

■n  ’:'™ . .  .  in  llu,  2  CUz  linnil. 

le  l-omnii.ssioii  jiroposed  that  if 
eurrent  technology  did  permit 

■sep'*rate  MSS  and  terrestrial  mobile 
llu, n  line,,.,,,  „„„|i, 
pmsuant  to  .section  .'118  would  make 

■so  and  ayoid  harmful  electromagnetic 

f‘t  y*'  P'lbhc  interest,  we  adopt  our 
Jiiopo.sal  to  modify  the  2  GHz  MS.S 

lu;eiise.s  pursuant  to  .section  .'11  (if 

/o;  FW/Jf ‘'^P^^f  tran,  Available 
joi  J  If.xible  Mobile  l/.se.  As  the 
Gommis.sion  has  ob.seryed.  the 
ciyailability  and  (juality  of  wireless 
broadband  seryices  is  likely  to  become 

^-mstraineclifachlitionalspecitriE 

not  made  ayailable  to  enable  network 
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nxjjansion  and  tocdinnlogy  ui)grad(;s.  to 

Tho  National  Broadband  Idan  notes  that,  ni 
shonld  additional  mobile  terrestrial  (b 

sj)eetrnin  not  become  available,  the  1  t 

resnlt  conld  be  higher  prices,  poor  b; 

service  (piality,  an  inability  lor  the  U.S.  el 
to  compete  ellectively  on  an 
international  basis,  depressed  demand  ri 

and,  nltimately.  a  drag  on  innovation.  al 
Although  the  r.ommi.ssion  pnn’ioiisly  a: 

envisioned  the  2  tdlz  MSS  band  being  u 
available  tt)  respond  to  the  demand  tor  si 
spectrum,  including  through  the  2 

development  of  the  ATC  rcigime.  to  date  d 
conmuircial  n.se  of  this  spectrum  N 

remains  virtually  non-existent.  ^ 
Therefore,  to  iinjirove  the  public  interest  v 
benefits  of  the  2  G1  Iz  spectrum,  the  ( 

(iommission  proposed  authorizing  i 

terrestrial  operations  in  this  spectrum. 
Granting  the  2  G1  Iz  MSS  operators  the  i 
ability  to  provide  more  and  better  ' 

services  to  both  existing  and  iiotential'y  t 
new  subscribers  with  the  saim;  amount  < 
of  s|)ectrum  improves  the  efficiency 
with  which  they  can  use  the  spectrum.  ' 
for  example,  DLSH  has  commented  that 
use  of  this  spectrum  for  satellite  service 
is  most  likely  to  he  in  conjunction  with 
terrestrial  service. 

121.  We  emphasize  that,  although  our 
determination  to  grant  A\VS-4  authority 
to  the  incumbent  2  (dlz  MSS  licensees 
will  undoubtedly  result  in  an  inc.rease 
in  value  oftho.se  licensees,  such 
increase  in  value  is  not  a  basis  for  onr 
decision  today;  rather,  it  is  a 
consecjuence  of  our  decision,  whic.h  is 
intended  to  enable  AWS-4  spectrum  to 
he  meaningfully  and  timely  jnit  to  n.se 
in  a  manner  that  promotes  the  public 
interest.  We  believe  that  various  aspects 
of  the  rules  we  are  adopting  will  create 
additional  imhlic  benefits  in 
c:on.sideration  of  the  increase  in  the 
spectrum  value.  We  deem  the  Section 
21  ()  licen.se  modification  apj^roach  the 
h(;st  and  fastest  method  for  bringing  this 
spectrum  to  market,  a  position 
underscored  by  commenters.  'I'hus,  we 
conclude  Section  210  licen.se 
modific;ation.s  are  in  the  public  interest. 

122.  Additionally,  the  technical 
nujuirements  that  we  are  adojiting  today 
for  2(H)()-2()()r>  MHz  operations  will  hel]) 
make  the  adjacent  band.  1905--2()0() 
MHz.  availal)le  for  terrestrial,  flexible 
use,  including  for  mobile  broadband 
use.  The  (’.ommission  allocated  lOt).'!- 
2000  MHz  for  fixed  and  mobile  use  in 
2002  and  designated  it  for  AWS  n.se  in 
2004  as  a  downlink  band  paired  with 
191.'i-1020  MHz.  The  existence  of 
uplink  operations  adja(;ent  to  downlink 
o])erations,  however,  raises  int(;rf(;rence 
concerns;  we  resolve  those  through  the 
establishment  of  technical  and 
interf(;rence  rules  above,  further,  the 
Spectrum  Act  recpiires  the  ('.ommission 


to  license  the  1 9‘).^)-2000  MHz  band  tei 

under  flexible  use  sm  vice  rules,  unless  re] 
doing  so  would  cause  interlercaice  to  th 

PCS  licensees  in  the  1920-199.'5  MHz  G,( 
band.  Enabling  this  band  to  be  used  in 

efficiently  for  flexible,  commercial  ust;  s]: 
is  consistent  with  this  .statutory  A 

recpiirement.  Moreover,  as  explained  m 

above,  wireless  broadband  tialfic.  i.s  is 

asymmetrical  with  more  downlink  than  af 
uplink;  thus  the  public:  interci.st  is  b(?st  w 
served  by  limiting  njjlink  operations  at  A 
20()()-2(K).'')  MHz  to  facilitate  potential  ci 
downlink  operations  at  l‘)95-2()()l)  \\ 

MHz.  particularly  wlmre  such  a  b 

downlink  band  c;ould  bcccome  jiart  of  the  N 
workhor.se  PCS  band.  Accordingly,  we  n 
conclude  ScH:tion  21  (i  license  t 

modifications  are  in  the  puhlic  intcu'est.  ( 
122.  Finally,  we  disagren;  with  r 

NTC'H’s  assertion  that  the  license  1 

modification  ap|)roach  we  take  i.s  not  in 
the  i)ublic  intcirest.  NTGH  argues  the  ^ 

G.ommission’s  ])ro])o.s(!d  actions  are  ^ 

inaj)propriate  and  that  we  should  accept  j 
compciting  appliciations  for  AWS-4  ^ 

spcHitrum.  N'l'CH.  howevcir,  ignores  the 
critic:al  detail  that  samci-bancl.  separate 
opcii'citor  sharing  of  thci  spc!c:trum  is  not 
tcic'.hnic;allv  feasible  at  this  timci. 

Moreover,  nothing  we  do  today 
'  eliminatcis  the  cixisting  mobile  satellite 
allocation  for  the  2  GHz  MSS  band  or 
limits  the  lic.cmscuis'  c.ontinucid  .satellite 
use  rights  for  this  spcictrum  (other  than 
c:ertain  targcited  tcic.hnic.al  restric.tions 
ai)plic;able  to  2()(K)-2(U).'l  MHz).  The 
Gommission  rcuiognizcid  these  tcic:hnic:al 
hurdlcis  whciii  it  cistablishcid  c:o-piimcU\ 
fixed  and  mobile  allocicctions  in  the  2 
(dlz  band.  Thercifore,  to  make  more 
s  spcicitrum  in  this  band  available;  for 
flcixible  terre.strial  use.  inc;lucling  for 
mobile  broadband,  and  therciby  serve 
the;  public:  intc;rc;st,  wc;  will  authorize; 
y\\VS-4  operations  by  the  inc.umbent  2 
(",Hz  MSS  lic:c;nsc;c;s  through  lic:c;nse 
i.s  mc)dific;ations.  To  the  c;xtc;nt  N 1  C.H 
suggests  the  ('.ommission  rcanove  the 
MSS  alloc;ation  in  the  2  CiHz  band,  wc; 
c:onsiclc;r  that  rc;cjuc;st  to  be;  an  untimc;ly 
t.  Pc;tition  for  Rc;c:onsicleration  of  the  2 
(Uiz  Band  Co- Allocation  Report  and 
iiv  Order. 

lip  124.  Eliminating  llarndnl 
Interference.  The  Gommission 
prc;viously  clc;tc;rminc;cl  that  separately 
c:ontrc)llc;cl  MSS  and  terrestrial 
operations  (i.e.,  two  ubicpiitous  mobile 
sc;rvic:c;s)  in  the  same  band  would  be 
1  imprac:tic:al  bc;c:ausc;  the;  ])artic;s  woidcl 
not  be  able  to  ovc;rc:omc;  the  tc;c:hnical 
hurdles  to  rc;ac:h  a  workable  sharing 
ik  arrangement.  This  clc;tc;rminatic)n 

cc;  suggested  that  the  public:  intc;rc;st  woidcl 

le  be  bc;st  sc;rvc;cl  by  modifying  the;  2  GHz 
MSS  lic:c;nse  to  allow  the  .satellite 
lii:c;nsc;e  to  ojjerate  terrestrial  servic.es. 
;m  rather  than  make  the  band  available  for 


tc;rrc;strial  lic:c;n.sc;s  under  a  sharing 
rc;gimc;  with  MSS.  As  disc:nssc;cl  below, 
the  ri;c:c)rcl  dcanonstrates  that  the  earlier 
('.ommission  c:c)nc:ln.sion  rc;garcling  the; 
im])rac:tic:ality  of  allowing  same; 
spc;c:trum,  different  c)])c;ratc)r  n.se  of  the 
;\\VS-4  .s])c;c:trum  remains  valid.  The 
majority  of  c:c)mmc;ntc;rs  ciisc:ussing  this 
issue  c:onc:ur  with  the  Gommi.ssion's 
assc;.ssment  that  harmful  interferenc.e 
would  oc:c:ur  if  the  2  GHz  MSS  and 
\\\iS-4  tc;rrc;,strial  .spc;c:trum  rights  were; 
c:c)ntrollc;cl  b\'  clillc;rc;nt  c;ntitic;s.  Ihns, 
wc;  c:c)nc:luclc;  that  the  public  intc;rc;st  is 
bc;.st  served  by  modifying  the  2  (d  lz 
MSS  license  rather  than  allowing  sharc;cl 
use  of  the  band.  Ac:c:c)rclingly.  basc;cl  on 
the  rc;c:orcl  before  us  at  this  time,  wc; 
dc;c:line  to  assign  AWS-4  terrestrial 
rights  through  a  sy.stc;m  of  c:ompc;titivc; 
bidding. 

125.  One  party  ojjpose.s  the 
Gommission’s  projiosal  that  shared  use; 
of  the  AWS-4  si)c;c:trum  remains 
infeasible.  Mc;trc)P('.S  argues  that  the 
c:urrc;nt  tec.hnology  environment 
ac:tually  allows  for  sharing  the  AWS-4 
s])c;c:trum  bc;twc;c;n  clilfc;rc;nt  c)pc;ratois. 
Mc;troP(’S  suggc;sts  that  use  of  known 
tc;c:hnc)logic;s,  suc:h  as  aclvanc:c;  c.ocling 
and  intc;rfc;rc;nc:c;  c:anc:ellation  and 
mitigation  tc;c:hniciuc;s.  would  allow  for 
grc;atc;r  intc;rfc;rc;nc:c;  i)rotc;c:tion  for 
satellite  hanclsc;ts  from  terrestrial 
broaclc:a.sts.  Additionally.  Mc;troP(:S 
asserts  that  bc;c:ause  MSS  satellites  “arc; 
c;s.sc;ntially  ‘bent  ])i])c;s.’  .satellite  and 
terrestrial  operators  will  be  able  to 
c'.oorclinatc;  thi;ir  systc;ms  in  a  way  tluit 
was  not  originally  c:ontc;mplatc;cl  when 
the  ('.ommission  clc;c;idc;d  that  sharing 
was  not  feasible.”  Although  MetroPGS 
i.s  c:c)rrc;c:t  that  DISH  s  satcdlites  use;  a 
“bc;nt  jiipc; "  arc;hiti;c:turc;  whc;rc;  the; 
satellite  is  essentially  repeating  a  signal 
generated  on  the  ground,  MetroPfkS 
does  not  clarify  how  this  would 
facilitate  c.oorclination.  Gontrary  to 
MetroPGS’s  a.ssertions,  wc;  find  the 
,  rc;c:orcl  demonstrates  c:ontinuc;cl 

tec:hnic:al  hurdles  c;xi.st.  As  DISH  notc;.s. 
although  suc:h  tc;c:hnologic;s  do  allow  for 
greater  intc;rfc;rc;nc:c;  ])rotc;c:tion,  they  arc; 
“cm/v  feasible  when  operations  arc; 
intc;gratc;cl  *  *  *  land]  the  rc;vc;rsc;  link 
intc;rfc;rc;nc:c;  c:anc:c;llation  tc;c:hnicjuc; 

*  *  *  i.s  not  a  viable  solution  in  the 
>  absc;nc:c;  of  intc;gration.  as  it  iwpnres 
real-time  knowledge  of  signals  for  this 
interference;  to  be  prc;vc;ntc;cl.”  Similarly, 
as  NRTG  notes,  the  tec.hnology 
nc;c:e.ssary  to  share  si)c;c;trum  between 
two  sejiarate  lic:en.sc;c;.s,  suc:h  as  dynamic: 
lid  spc;c:trum  ac:c;c;,ss  and  c:ognilivc;  radios,  is 
z  not  markc;t-provc;n  for  sharing  mobile; 
.satellite  and  terrestrial  oi)c;ratc)r.s  or 
aclclrc;s.sc;d  in  relevant  tc;c:hnic;al 
or  .standards,  (^ther  parties,  such  as  IIS 
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EELSC . . . . 

Also,  ihorocord  (.onlciiiis  no 
i-'vjdonoo  llnil  dyncimic  fnu]n(;nc;v 
;  l»>n(:)nnv'Hlloriav 

(; hvoon  soparatoly-controllod  MSS  and 
(■ii(..slnal  networks.  Indood.  as  DISH 

notes,  no  nonnnenter— inelndine 
MelroP(:S-,,rovi(le.ste(:)ini(;al  .sainnort 

<it  (ii.spnies  the  eontinned  validity  of 
l^(^onnni.s.s]on’s  2()0;t  finding.  Ratin' r 
Spnnt  states,  the  record  engineerin'p' 
analysis  jiresented  by  DISH  “credifily^ 

‘"‘'■^■^•‘nsthatfrecinencysharing  • 
•>ntween  separate  operations  con  Id 

-nseniterference  between  AWS^,„^ 

1  mi  find  that  spectnnn  sharing 
t('rrf>«t^ •^^Pni'ately-bcensed  MSS  and 
toiri  strial  operators,  while  iierhaiis 

i;;>-ssil)ininthefi.tnre.i.snolyiaX 

today  in  tins  spectrum  hand 

C-on.sw,„o„,|y,  we  conclude  that 
Mih.stantial  technical  hurdles  remain 
lu.stifying  authorizing  A\VS-4 
ojierations  by  the  inenmhent  MSS 
licensees. 

intCK  st  determination  is  ha.sed  in  nart 

nil  the  licemsees'  terrestrial  use  of  a 
h\(.  megahertz  jiortion  of  A\VS-4 

2000  nTu  "in  nse  of  1  <)95_ 

2000  MHz.  In  particular,  as  exiihiined 

nnposing  increa.sed  (X)BE 
nuts  at  and  below  2000  MHz.  reduced 
1  ower  limits  for  mobile  terrestrial 
operations  m  2000-2005  MHz  and 
loiiuiring  an  AVVS-4  A  block  ficensee  to  ‘ 
aocept  interlerence  from  diilv 
anthorized  lawful  operations  in  the 

protcc.t  future  operations  in  the  1 00'^ 

2000  MHz  I, Hn<l  f,.,, ml, I  " 

MitorlCTw,,:,,.  Id  diisii,.,,  h,,,  „f  I 

nox, hli,  I  >  ot 

off  •  balance  in  ensurino  the  \/ 

o<m  t.s  he  Communications  Act 

poweis  are  not  limited  to  the  .i" 

ongmeering  and  technical  asjiects  of  r 

lailio  connminications.’’ Ain/  „/in/ 

Broadcast  Co.  y.  l/n/tcd  States  lU  l  j  s  f' 

IPO,  215  (194.U  Rather,  the 
Comiminications  Act  directs  the 
(-omim.ssion  to  ‘“encourage  the  iarei'r 

;‘”"”ini-n  effectiveu.se  of  raclio  in 

nihlic  interest’”  and  to  adojit  ‘“such 

iiles  and  regulations  and  prescribe  such  i 

lestrictions  and  conditions  *  *  * -.J 

may  le  necessary  to  carrv  out  the  tm! 


'  f """  spectrum  for  flexible 

loo  iiToS',",  ,‘rr  iKin„i„i 

ntcrt(.ren(.e  between  the  hands  We 

I'l  lave  the  technical  rules  we  adopt 
Oflav  to  jirotect  against  harmful 
."?';!p"V'"''P'i>'iiotenioreeffec^ 

of  l!''’*'  J’”'"""  A\VS-4  ujilink 

,m-  Moreover,  any  restriedion.s  on  the 

im’  V Vl  of  the  AVVS-4  hand 

fi  would  he  more  than  offset  hv  the 

J-onsu lerahle  increase  in  fiexihilitv  that 
1  authorization  holders  will  receive  in 
nd  overall  terrestrial  u.se  riehts 

iH  ei  the  (.ommi.ssion’s  part  27  Ilexihle 

S':"t‘-‘"f-Moitheexil;h;;?'^- 

*  i:iH  Commenters  did  not  offer 

spo(.ific  data  on  the  amount  of  benefits 

orco.st.sa.s.sociatedwithourpro^ 

.  11  liDnz.H,D„  „|  AW,S-4  DpDhiil,,,:,  hv 
L  in<.ui„l,Dn|  M.S.S  lia, 

'  aiise  of  the  technical  difficulties  ’  ’ 

.  ssoi.iated  with  coordinating  between 
I  e^mAWS-^fiyonseesi^icldrnM^^ 

(.(.usee  using  the  shared  spectrum  in 

"10  same  .service  area,  and  the 
I’oqmrementdi.scai.s.sed  above  for 

•(.(.ii.sees  ol  AVVS-4  operating  authoritv 
o  protect  2  GHz  MSS  operations  irom- 
ii.iimiul  interlerence.  and  given  the 
'.‘‘‘•Old  before  us  and  the  benefits 
(liscu.ssed  above,  we  conclude  that  the 
potential  benefits  of  a.ssigning  the  AWS  i 

1  1 29.  Proposed  \4odification.  In,r  the  t 

loasons  di.scus.sed  throughout  this  f 

descrilKul  m  section  V  below.  These  tl 
modifications  include  adding  part  27  ri 

ure.strial  sjKictrum  rights  to  the  2  GHz  fa 

Sx '^0  ^’ 

Pipltx  .sp,i,,inj,  fur  ||„.  .  I 

^  liconxD  ,„D,lifi„,ii„„  fail.,  ID  I , 

'VII  'Vill  lakD  „p,.r„D,.i‘;„  i-D, 

iu  I  nln,  ""l'  IncliKiiDg  lift 

""  '0(-on.sideration  of  the  a.ssignment  fie 

Intihm  "1  "li-s  Pom  and  hai 

.isccl  „  ,H,nnn.seci^  tak 

sm.h  an  ..(.currence  would  rejiresent.  .slu 

P.  Performance  P'-rpurements  "0( 

140.  I  he  Gonimi.ssion  establishes  I?  * 

I-™ 


III  I'l,','.' r'''"**  I'"'"'  ‘"■""■‘I.  Hi.siDriDiilIv 

liii  f.D,„„„.,s,D„  iiiilDr.,  piirlDr,,,,,,,, 

' .  ;£:S:S=  V 

•  zH  I  .S-4  /nter/m  Paild-out 
//of/mremen/;  Within  four  (4)  vears  i 
hceiKsee  shall  provide  reliable'  terrestrial 
i;it  signal  coverage  and  offer  terrestrial 

l)le  total  A  vV  4  Population.  A  licensee’s 
'  1  population  shall  he 

c)f  ea!  if  ol  i  P^iPiilation 

4  hand  *  "‘  oiise  areas  m  the  AVVS- 

four//  Build-out 

/?«/mremenI;  Within  seven  (7)  years 
p,.  f «"ii"  provide  reliable  terrestrial 
ui .  signal  coverage  and  offer  terrestrh  f 

-i-'uce  to  at  hxist  seventy  (70)  pifLnt 

;S  arfls  of  its  license 

141.  Additi‘)nally.  we  adopt  the 
following  penalties  for  failing  to  meet 
"lohmld-out  benchmarks- 

y  •  huh, rc  to  Meet  /1 1 1 ’S-4  Interim 
Budd-out  Beqiurement:  When'  a 
hoonsee  fails  to  meet  the  aggre.-ate 

. . 

end  Beqmrement:  Where  a  licensee  fails 

to  meet  the  AVVS-4  Final  Huild-ouf 

H<-C]uirement  in  anv  EA.  its 
uufhorization  for  each  EA  in  which  it 
dlls  to  meet  the  re(]uiremenf  shall 
terminate  automatic;allv  without 
G(mimi.s.sion  action.  To  the  extent  that 
e  licensee  also  holds  the  2  GHz  MSS 
n«hts  for  the  affec.ted  license  arfi 

fm  ore  to  meet  the  A\VS-4  Final  Build¬ 
out  Ri.quirenient  in  an  EA  shall  also 
nisul  III  11,0  M.S,Spr„,, III, iDiiriPDi::’ 

I  of  the  Gommission’s  rules  no 

if'f  ^'1, "lut  EA. 

exihle  terrestrial  mobile  .service  in  the 
)dnd  and  to  enable  the  Goimnission  to' 
dk(.  appropriate  corrective  action 

oam  Aid  I  "T'  fuil  to 

-  -  .  Although  the  record  in  res,, on.se 
to  t  K.  Gomnii.ssion’s  sjjecific  ^ 
l)orIormance  henchmark  and  jienaltv 
pio|)o.sal.s  IS  mixed,  jiarties  generallv 

u«reothat,)erforniancere(,uBemeits 

promote  the  timely.  ,,roductive  use  iif 
s])ec  rum.  Timely  deplovment  of 
ireles's  networks  in  this  haiul  is  vital 
given  the  failure  of  any  terrestrial  ATG 
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.service  and  faihm;  of  significant  MSS  to 
develop  des|)ite  years  of  (^ominission 
effort  to  enable  (le])loyment  of  emerging 
and  innovative  technologies  in  the 
hand. 

143.  We  disagree  with  cominenters 
who  ar^ue  that  our  hnild-out 
nKiuinanenls  woidd  he  of  limited  value, 
because  they  either  do  not  helieve  the 
licen.see  (post  licen.se  modification) 
intends  to  build  out  using  the  spectrum 
or  believe  that  additional  conditions  an; 
needed  to  ensure  the  .spectrum  is 
utilized.  As  an  initial  matter,  we  oirservii 
that  the  incumhent  2  (IHz  MSS 
licensees  generally  sn])port  onr  sinam 
year  end-of-term  hnild-out  benchmark 
and  have  committed  to  “aggre.ssivelv 
build-out  a  broadband  network”  if  they 
receive  terrestrial  authority  to  operate  in 
the  A\VS-4  haml.  (DISFl  (Comments.  \VT 
Docket  Nos.  12-70.  04-3.'i(i.  FT  Dot;ket 
No.  10-142.  page  18.)  We  expect  this 
commitment  to  be  met  and.  to  ensure 
that  it  is.  adopt  j)erformance 
napiirements  and  associatcul  ])enalties 
for  failure  to  hnild-out.  speciflcallv 
designed  to  result  in  the  sijectrum  being 
j)ut  to  iKse  for  the  benef  it  of  the  puhlic 
interest.  We  addre.ss  recjuests  for 
conditions  in  addition  to  ])erformance 
recpiirements  helow. 

144.  Bancluiuirks.  To  ensure  that  a 
licensee  provides  .service  to  consumers 
exjMulitiously.  we  adoj)t  specific 
(|uantifiahh!  j)erformance  re(|nirements. 
(Consistent  with  onr  a))proacli  to 
performance!  benchmarks  in  other 
l)and.s — iiuluding  the  lJpj)er  700  MHz 
(C-block  and  the  2.3  (Cllz  W(CS  band — we 
adopt  objective  interim  and  final  build¬ 
out  benchmarks.  As  exj)lained  below, 
after  taking  into  account  the  full  range 
of  comments,  we  ado])t  an  interim 
r(!(juirement  that  differs  .somewhat  from 
that  proposed  in  the  Air.S-4  A7^/?A/and 
adopt  the  final  benchmark  })roposal  in 
the  A\\'S-4  NPRM. 

14.').  Inlerini  Benchmark.  We  modify 
the  proposeul  interim  huild-oiit 
nujuirement  in  nisponse  to  tin;  record. 
Recognizing  concerns  raised  hy 
cominenters  that  the  jiropo.sal  mav  not 
afford  a  new  entrant  in  a  new  tlijxible 
use  terrestrial  hand  sufficient  time  to 
dejiloy  its  network  and  offer  service,  we 
extend  the  interim  build-out 
reijuirement  timeframe  from  three  to 
four  years.  Fxtending  the  interim 
benchmark  to  four  vears  will  enahle 
service  |)roviders  and  (Kpiijmient 
vendors  to  deploy  network 
infrastructure  and  diivices  based  on  the 
mo.st  advanced  technologies,  including 
the  LTF-Advanced  .standard.  This  is 
analogous  to  the  (Connni.ssion’s  decision 
in  the  2012  UYAS  Order  in  which  the 
CCommission  extended  the  projiosed 
build-out  reijuirements  by  six  months  to 


accommodate  new  technological 
developments.  27  FCX^  Red  13841 
(2812).  Extending  the  interim 
henchmark  from  three  to  four  years  also 
accommodates  possible  timing  effects 
that  may  result  from  onr  technical 
findings,  above,  to  enahle  use  of  the 
adjacent  188.')-2()0()  MHz  band.  We  also 
increase  the  population  benchmark  from 
30%  to  40%.  to  more  closely  align  the 
henchmark  with  interim  benchmarks  in 
other  bands.  Finally,  we  determine  that 
a  lic(!n.see’s  total  AVVS-4  po|)ulation 
shall  he  calculated  bv  summing  the 
population,  based  on  the  most  recent 
decennial  H.S.  Census  Data  at  the  time 
of  measurement,  of  each  of  its  license 
areas  in  the  AW,S-4  band. 

148.  Final  Benchmark.  We  find, 
consi.stent  with  the  record,  that  a  final 
seven-yiiar  construction  milestone 
provides  a  reasonable  timeframe  for  a 
licen.see  to  dejiloy  its  network  and  offer 
widesjjread  service.  No  partv  sugge.sted 
that  a  longer  time  frame  would  be 
necessary  and,  indeed,  DISH  stated  that 
seven  years  is  a  rea.sonable  piii  iod  for  a 
final  build-out  milestone.  Wi!  are  not 
persuaded  by  I’-Mobile’s  ])roposal  that 
we  reijuire  an  expedited  huild-ont 
scheduli!.  Although  we  expect  it  is 
])os.sible  for  a  licensee  to  meet  a  faster 
schedule,  wi;  helieve  such  a  henchmark 
could  unnecessarily  restrict  the  business 
j)lans  of  licensees.  ])articnlarlv  new 
entrants,  'rherefore,  after  assixssing  the 
record  and  (kimmission  jireciident.  w(! 
find  that  re(|niring  70%  hnild-out  at  the 
seven-year  mile.stone  would  serve  the 
public  interest. 

147.  As  discn.ssed  above,  we  are 
adopting  an  EA-ba.sed  AW.S-4  band 
jilan  reciuirement  and  not  a  nationwide 
liand  plan.  Setting  build-out 
benchmarks  on  an  EA  basis  is  consi.stent 
with  onr  general  approach  of  assigning 
AWS^  terrestrial  spiictrum  rights  under 
the  Commission's  part  27  rules, 
including  jiermitting  any  licensee  to 
avail  it.selfof  the  Commission’s 
secondary  market  mechanisms, 
("onsistent  with  onr  practice  in  other 
hands,  we  will  measure  interim  and 
final  huild-out  benchmarks  using 
jiercentages  of  license  area  |)0])ulation. 
\Ve  reject  DlSH’s  pro])o.sal  to  measure 
these  henclnnarks  using  static  measures 
of  ])oinilation.  This  allows  for  more 
flexibility  and  certainty  in  licensing.  l‘’or 
examjile.  should  a  licen.see  partition 
.sonu!  of  its  AWS— 4  spectrum,  a 
percentage-based  ap])roach  would  ap])ly 
to  each  partition,  while  a  single 
poj)nlation  count  would  not. 

148.  Bnral  Specific  Benchmarks.  We 
conclude  that  no  additional  rural- 
specific  construction  benchmarks  are 
warranted  beyond  the  performance 
reijnirements  described  above.  We 


recognize  that  some  cominenters  .seek 
.stricter  performance  reipiirements  to 
promote  .service  to  rural  areas.  However, 
the  performance  reipiirements  we  adojit 
today  will  provide  licen.sees  with  an 
ability  to  scale  networks  in  a  cost 
(!fficient  manner  while  also  (insuring 
that  the  vast  majority  of  the  jiopulation 
will  hav(!  access  to  th(!se  wireless 
broadband  services  by  the  final 
benchmark.  Because  of  the  substantial 
capital  investment  and  logi.stical 
challenges  associated  with  a  licen.see 
hiiilding-out  its  terrestrial  network  to  a 
significant  ])ercentage  of  the  Nation’s 
population  within  four  and  s(!ven  years, 
we  conclude  that  the  iierformance 
reciuirements  we  adojit  are  an 
ap])r()priate  balance. 

149.  Penalties  for  Failure  to  Meet 
Oonstrnction  Beejnirements.  We  adopt 
meaningful  and  enforceable 
conseiiuences.  or  penalties,  for  failing  to 
meet  both  the  interim  and  the  final 
benchmarks.  The  penalties  we  ado])t 
represent  modification  of  the 
Commission’s  main  proijosal  in  the 
/Hl'.S’--/  NPBM  for  the  penaltv  for  failure 
to  meet  in  the  interim  build-out 
recpiirement:  tluw  reflect  the  record 
generated  in  this  iiroceeding. 

l.')0.  Penalties  for  Failure  to  Meet  the 
Interim  Benchmark.  We  modify  the 
(iommi.ssion’s  ])roposal  and  find  that 
failure  to  meet  the  aggr(!gate  AW.S-4 
Interim  Build-out  Reciuirement  will 
result  in  the  AWS-4  Final  Build-out 
Reciuirement  being  acceleratcul 
(shortened)  hy  one  vear.  If  a  licenscM!  of 
AWS-4  authority  fails  to  meet  the 
interim  henchmark,  its  final  build-out 
benchmark  would  he  reduced  to  8  ycuirs 
instead  of  7  years.  We  agree  with 
cominenters  who  suggest  that  penalties 
of  this  nature  are  appropriate  for  failure 
to  meet  the  AW.S-4  interim  benchmark. 
In  modifying  the  Commission’s  proposal 
from  the  /Hl'.S-rt  NPBM,  we  note  the 
concerns  raised  hy  commentcirs  who 
argued  that  the  proposal  to  terminate  all 
of  a  licen.see’s  terrestrial  authority  for 
not  meeting  the  Intcirim  Build-out 
Reciuirement  could  impact  inve.stment 
and  impact  customers. 

1  .'ll .  Pemdties  for  Faiinre  to  Meet  the 
Final  Benchmark.  In  the  event  a 
licenscH!  fails  to  meet  the  AW.S-4  Final 
Bnilcl-ont  Rcuinirement  in  any  EA,  we 
adopt  the  proposal  in  the  A\\kS-4  NBRM 
that  tlie  licenscuj’s  terrestrial  authority 
for  (!ach  such  arcia  shall  terminate 
automatically  without  Commi.ssion 
action.  Automatic  termination  is  a 
common  remedy  for  failure  to  build  part 
27  flexible  use  licenscis.  We  also  adopt 
the  Commi.ssion  proposal  that  any 
licenscu!  who  forfeits  its  AW.S-4 
operating  authority  for  failure  to  mccet 
the  AW.S-^  Final  Build-out 


Foderal  Register/ Vol.  78,  No.  24 /Tuesday,  February  5,  201 3 /Rules  and  Regulations 


8251 


Rocluironient  in  an  EA  shall  ho 
prochulod  from  regaining  that 
authorization.  To  the  extent  that  a 
licensee  is  also  the  2  CJllz  MSS  licensee;, 
failure  to  meet  the  AVVS-4  Final  Build¬ 
out  Reeinirement  in  a  license  area  shall 
also  result  in  the  MSS  protection  rule  in 
§27.1138  of  the  Commission’s  rules  no 
longer  apj)lying  to  that  AVVS-4  licen.se 
ar(;a.  VVe  helieve  that  oiir  apj)roach 
strikes  an  a])jiro])riate  halance  between 
|)romoting  prompt  huild-out  and 
penalizing  a  licensee  for  not  meeting  its 
terrestrial  performance  ohligations  in  a 
])articnlar  EA.  In  addition,  hy  only 
terminating  sj)ecific  licen.ses  where  a 
licensee  fails  to  meet  the  final 
henchmark  in  a  particular  license  area, 
a  licensee's  customers  in  other  license 
areas  woidd  not  he  iinjiacted. 

1.12.  Moreover,  we  reject  sngge.stions 
that  MSS  interference  ])rotections 
.should  not  he  affected  hy  a  failure  to 
construct  terrestrial  services.  If  we  do 
not  remove  the  j)rotection  rule  for 
satellite  operations  for  those  g(;ographic 
ar(;a.s  where  the  terrestrial  o])erating 
authority  terminates,  it  will  he 
challenging  to  relicense  tin;  spec  ‘  in 
a  wav  that  will  encourage  prod  e 
terre.strial  use.  This  could  create 
incentives  for  the  current  licensees  not 
to  comply  with  the  con.strnction 
lu;nchmarks  and  could  ])otentially  cause 
the  spectrum  to  continue  to  lay  fallow 
of  terrestrial  use  contrary  to  the  puhlic 
Intercast. 

1.13.  VVe  helieve  these  penalties  are 
nece.ssarv  to  ensure  that  licensees  utilize 
the  sjjectrnm  in  the  i)nhlic  interest.  As 
explained  above,  the  Nation  needs 
additional  spectrum  supply.  Failure  hy 
licensees  to  meet  the  huild-out 
reciuirements  would  not  address  this 
need.  Commenters  did  not  offer  .s])ecific 
data  on  the  amount  of  benefits  or  costs 
associated  with  our  jiroposed  penalties 
or  any  alternative  jcenalties  for  failure  to 
meet  performance  requirements.  VVe 
disagree  that  the  penalties  could 
jjotentially  discourage  network 
investment  for  the  licensee  or  lower  the 
service  (juality  for  terrestrial  wireless 
.service  customers.  While  a  customer 
might  lose  .service  if  a  licensee  loses  its 
terre.strial  s]3(;ctrum  rights  for  failure  to 
hiiild-out,  we  expect  that  a  future 
licensee  of  AVVS-4  authority  for  that  EA 
would  ultimately  serve  more  cu.stomers. 
We  expect  the  jirohahility  of  not 
me(;ting  the  performance  recpiirements 
due  to  the  costs  of  meeting  the  rules  to 
he  small  and  that  the  performance 
l)enaltie.s  are  unlikely  to  deter  network 
investment.  Moreover,  the  (’ommission 
has  consistently  dismissed  the 
contention  that  an  automatic 
termination  policy  is  unfair;  rather,  it  is 
the  same  approach  that  the  Commission 


api)lie.s  to  nearly  all  geographically- 
licensed  win;le.ss  services.  The 
Commission  has  specifically  rejected 
the  argument  that  the  automatic 
termination  penalty  would  deter  capital 
investment,  noting  that  the  wir(;le.ss 
industry  has  invested  billions  of  dollars 
and  has  flourished  under  this  jiaradigm. 

114.  “IJsfi  it  or  Si}(iro  it.  ”  We  decline 
to  impose  any  “use  it  or  share  it” 
re(|uirements  for  the  AVVS-4  spectrum 
hand.  BIO  argues  that  the  (Commission’s 
huild-out  re(|uirements  should  he 
"augmented  hy  a  ‘use  it  or  share  it’ 
license  condition  that  would  ])ermit 
other  parties  to  make  use  of  unused” 
AWS^  spectrum  on  a  localized  basis 
until  the  licensee  actually  begins 
provitling  service.  While  we  reserve  the 
right  to  implement  “use  it  or  share  it” 
obligations  in  the  future,  “use  it  or  share 
it”  is  a  complex  concept  that  is  not 
sufficientlv  developed  in  this  record. 
Even  though  we  do  not  adopt  a 
reejuirement.  we  encourage  providers  to 
enter  into  leasing  agreements  for  unu.sed 
spectrum.  While  we  discuss  spectrum 
leasing  in  greater  detail  below,  we  note 
that  engaging  in  spectrum  leasing  may 
assi.st  a  licensee  in  meeting  its 
performance  milestones.  VVe  akso  note 
that  we  asked  a  number  of  (giestions 
about  “use  or  lease”  in  the  Incentive 
Auctions  NPHM  and  hojje  to  build  a 
more  robust  record  in  that  proceeding 
about  how  such  a  ])roces.s  could  work 
effectiv(;ly,  77  FK  89934,  Nov.  21. 2012. 

111.  Compliance  Procedures.  After 
a.ssessing  the  record,  we  find  that 
licensees  mu.st  demon.strate  c;ompliance 
with  the  new  ])erformance  re(|uirement.s 
hy  filing  a  construction  notification 
within  11  days  of  the  relevant  milestone 
certifying  that  they  have  met  the 
ap})licahle  performance  henchmark, 
consistent  with  §  1.948(d)  of  the 
Commission’s  rides.  See  47  CiFR 
1.948(d).  Further,  we  find  that  each 
construction  notification  must  include 
electronic  coverage  maps  and 
supporting  documentation,  which  must 
he  truthful  and  accurate  and  must  not 
omit  material  information  that  is 
neces.sary  for  the  Commi.ssion  to 
determine  compliance  with  its 
performance  requirements.  Finally,  we 
decline  to  reipiire,  as  suggested  by  T- 
Mohile,  that  any  licen.see  file 
certifications  every  six  months 
regarding  its  construction  jirogniss;  such 
freijuent  re|)orting  is  unneces.sary  to 
ensure  intensive  .spectrum  use  given  the 
performance  measures  we  adopt  today. 

118.  Electronic  coverage  maps  mu.st 
accurately  depict  the  hoimdaries  of  each 
license  area  in  the  licen.see’s  service 
territory.  .See  47  ("FR  27.14(p)(7).  If  a 
licen.see  does  not  jirovide  reliable  signal 
coverage  to  an  entire  EA,  its  maji  mu.st 


accurately  dejiict  the  boundaries  of  the 
area  or  areas  within  each  EA  not  being 
served.  Each  licensee  also  must  file 
supporting  documentation  certifying  the 
type  of  service  it  is  jiroviding  for  each 
EA  within  its  service  territory  and  the 
type  of  terminology  n.sed  to  provide  such 
.service.  .Sujiporting  documentation 
mu.st  include  the  assumptions  u.sed  to 
crriate  the  covrirage  maps,  including  the 
propagation  model  and  the  signal 
stningth  neces.sary  to  provide  reliable 
s(;rvice  with  the  licen.see’.s  technology. 

117.  Further,  the  licensrie  mu.st  u.se 
the  most  recently  available  decennial 
IJ..S.  Census  Data  at  the  time  of 
measurement  to  meet  the  jiopiilation 
based  build-out  requirenuints.  See  47 
CFR  27.14(h).  .Sjiecifically,  the  licen.see 
must  ha.se  its  claims  of  population 
served  on  areas  no  larger  than  the 
Census  Tract  level.  This  rriquirement 
tracks  the  Commission’s  at;tion 
requiring  hroadhand  .service  providers 
to  r(;port  “snaiishots”  of  hroadhand 
.service  at  the  Crinsns  'I’ract  level  twice 
each  year  hy  comjileting  FCC  Form  477. 

P.  Applications  for  Anv  A\VS-4 
Spectrnin  lietiirned  to  the  Commission 

118.  C.ertain  requirrmients  adoptrxl  in 
this  Report  and  Orr/er  create  the 
potential  for  AW.S-4  spectrum  rights  to 
he  terminated  automatically  or 
otherwise  returned  to  the  Commi.ssion’s 
spectrum  inventory  for  reassignment, 
f’or  examph;.  this  Report  and  Order 
adojits  consequences,  including  the  loss 
of  terrestrial  u.se  of.  and  satellite 
protection  for.  the  spectrum,  if  a 
licen.see  fails  to  meet  certain  huild-out 
requirements.  .Such  returned  AVVS-4 
terrestrial  spectrum  rights  would  he 
reassigned  using  a  geograjihic-area 
a}iproach  with  licenses  to  he  made 
available  on  an  EA  basis.  In  such  a 
situation,  consistent  with  the  proposal 
.set  forth  in  the  /\IF.S— 1  NPRM,  we  adopt 
a  licensing  jirocess  that  provides  for  the 
acceptance  of  mutually  exclusive 
applications,  which  would  he  resolved 
by  means  of  competitive  bidding 
pursuant  to  the  statutory  directive.  The 
Commission  has  long  recognized  that 
where  mutually  exclusive  applications 
are  submitted  this  type  of  framework 
best  .serves  the  puhlic  interest  hecau.se 
the  comjietitive  bidding  mechanism  is 
most  likely  to  select  licensees  that  value 
the  spectrum  the  most  and  will  put  it  to 
its  highest  and  most  efficient  u.se.  In  the 
event  that  A\V.S-4  spectrum  rights  are 
returned  to  the  Commi.ssion.  we 
conclude  that  any  such  rights  will  he 
made  available  for  reassignment  for 
terrestrial  u.se  only.  As  noted  above, 
while  we  conclude  that  technological 
difficulties  make  it  impractical  today  for 
.same-hand  sharing  of  this  spectrum 
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between  sej)arate  mobile  satellite  and 
terrestrial  operators,  we  observed  that  it 
may  become  ])ossible  for  such  sharing  to 
become  technically  feasibh;  in  the 
Intnre.  For  this  reason,  and  for  other 
reasons  discussed  hennn,  including  onr 
determination  that  returned  si)ectrnm 
will  not  be  subject  to  any  MSS 
protection  ride,  we  find  it  appropriate  to 
pill  a  framework  in  jilace  now  that 
would  govern  the  reassignment  of 
A\VS-4  spectrum  rights.  To  the  extent 
that  the  MSS  licen.see  relimpii.shes  its 
terre.strial  sjiectrum  rights  either 
voluntarily  or  involuntary  the  MSS 
licensee  bears  the  consequences  of  any 
interference  that  occurs  as  an  attendant 
result  of  its  ojiening  the  door  to 
satellite/terrestrial  use  in  the  same  band 
by  two  different  licensees.  That  is,  the 
MSS  licensee  would  be  responsible  for 
its  own  considered  choices  or  for  its 
failure  to  fulfill  the  responsihilities  that 
attends  the  expansion  of  its  licensed 
rights  into  the  terrestrial  realm. 
Accordingly,  the  returned  spectrum 
rights  will  be  subject  to  the  comjietitive 
bidding  procedures  we  adojit  below  and 
will  not  he  subject  to  anv  M.SS 
protection  rule. 

l.'it).  /Vocedums-  for  Anv  A\VS—4 
Licansos  Siihjoct  to  Assignmont  hv 
(JoiiipotitivH  Bidding.  We  will  conduct 
any  auction  for  A\VS-4  licenses 
resulting  from  terrestrial  spectrum  rights 
being  returned  to  the  Ciommi.ssion 
jnirsnant  to  our  standard  com|)etitive 
bidding  rules  found  in  part  1,  snbpart  Q 
of  the  Ciommission's  rides  and  will 
provide  hidding  credits  for  (lualifving 
small  businesses,  as  projiosed  in  the 
/\lt'.S-4  NIdiM.  Below  we  discu.ss  onr 
rea.sons  for  adopting  the  relevant 
jiropo.sals. 

KiO.  Application  of  Part  1  Competitive 
Bidding  Bides.  The  Commission 
propo.sed  to  conduct  any  auction  for 
AWS-4  licenses  in  conformitv  with  the 
general  comjietitive  bidding  rules  set 
forth  in  jiart  1,  snbpart  Q,  of  the 
Commi.ssion's  rules,  and  snb.stantially 
consi.stent  with  the  comjietitive  bidding 
jirocednres  that  have  been  emjiloved  in 
jirevions  auctions.  Additionally,  the 
Commi.ssion  jirojiosed  to  emjilov  the 
Bart  1  rides  governing  comjietitive 
bidding  design,  designated  entitv 
jireference,  unjust  enrichment, 
ajijilication  and  jiayment  jirocednres, 
rejiorling  reijiiirements,  and  the 
jirohibilion  on  certain  commnnications 
lietween  auction  ajijilicants.  Under  this 
jirojiosal,  such  rules  would  he  subject  to 
any  modifications  that  the  (kimmission 
may  adojil  for  its  jiart  1  general 
comjietitive  hidding  rules  in  the  future. 
The  All',S-4  NPBM  also  sought  comment 
on  whether  any  jiarl  1  rules  would  be 
inajijirojiriate  or  .should  be  modified  for 


an  auction  of  licenses  in  the  AW.S-4 
bands. 

Kil.  We  received  no  comments  on  the 
jirojiosed  n.se  of  onr  standard 
comjietitive  bidding  rides  for  any 
auction  of  terrestrial  AW,S-4  licen.ses. 

182.  One  comnienter,  TIA,  makes 
several  jirojiosals  addressing  auction 
design,  such  as  the  use  of  two-sided 
auctions  and  auction  vouchers,  the  use 
of  combinatorial,  or  jiackage,  bidding, 
and  avoiding  the  use  of  minimum  bids, 
(^insistent  with  our  long-standing 
ajijiroach,  auction-sjiecific  matters  such 
as  the  comjietitive  hidding  design  and 
sjiecific  mechanisms  relating  to  day-to- 
day  auction  conduct,  including 
mininunn  ojiening  bids  and/or  reserve 
jirices,  would  he  determined  by  the 
Wirele.ss  Telecomimmications  Bureau 
jirior  to  the  .start  of  the  auction  jinrsuant 
to  its  delegated  anthoritv,  after 
jiroviding  interested  jiart ies  an 
ojijiortiinity  to  comment.  .Such 
delegated  authority  has  jiroven  effective 
over  the  years  in  jiroviding  flexibility  to 
develoji  auction  jirocednres  in  resjionse 
to  anction-sjiecific  i.ssnes  and  to 
resjiond  rajiidlv  to  jiotential  bidder 
concerns  that  are  .sometimes  of  a  time- 
sensitive  nature,  (kinseijiiently,  we 
determine  that  the  (iommi.ssion’s  jiart  1 
bidding  rules  should  govern  the  conduct 
of  any  such  auction.  Given  the  record 
before  ns  and  the  henelits  di.scus.sed 
above,  we  conclude  that  the  jiotential 
henelits  of  onr  jirojiosal  would  likely 
outweigh  anv  jiotential  costs. 

183.  SnudI  Business  Provisions  for 
Terrestrial  Geographic  Area  Licenses. 

As  the  A\VS-4  NPBM  discn.s.sed,  in 
authorizing  the  (kimmission  to  use 
comjietitive  bidding.  Congress 
mandated  that  the  Commi.ssion  “ensure 
that  small  businesses,  rural  telejihone 
comjianies,  and  businesses  owned  bv 
members  of  minority  gronjis  and  women 
are  given  the  ojijiortiinity  to  jiarticipate 
in  the  jirovision  of  .sjiectrum-hased 
services.”  In  addition,  .section 
3()n(j)(3)(B)  of  the  Communications  Act 
jirovides  that,  in  establishing  eligibility 
criteria  and  bidding  methodologies,  the 
Commi.ssion  shall  jiromote  “economic 
ojijiortiinity  and  comjietition  *  *  *  hv 
avoiding  excessive  concentration  of 
licenses  and  by  disseminating  licenses 
among  a  while  variety  of  ajijilicants, 
including  small  businesses,  rural 
telejihone  comjianies,  and  biisine.sses 
invned  by  members  of  minority  gronjis 
and  women.”  One  of  the  jirincijial 
means  by  w'hich  the  Commission  fulfills 
this  mandate  is  through  the  aw'ard  of 
hidding  credits  to  small  businesses. 

184.  In  the  Competitive  Bidding 
Second  Memorandum  Opinion  and 
Order,  the  Ckimmission  stated  that  it 
would  define  eligibility  requirements 


for  small  businesses  on  a  .service- 
sjiecific  basis,  taking  into  account  the 
cajiital  reijiiirements  and  other 
characteristics  of  each  jiarticular  service 
in  establishing  the  ajijirojiriate 
threshold.  Further,  in  the  Part  1  Third 
Beport  and  Order,  the  Commi.ssion. 
while  standardizing  many  auction  rules, 
determined  that  it  w'oiild  continue  a 
service-tiy-service  ajijiroach  to  defining 
the  eligibility  requirements  for  small 
hnsines.ses. 

Ri.'i.  The  Commi.ssion  jirojiosed  in  the 
/\ll'.S-4  NPBM  to  define  a  small 
business  as  an  entity  wdth  average  gross 
revenues  for  the  jireceiling  three  years 
not  exceeding  .$40  million,  and  a  very 
small  hiisiness  as  an  entity  with  average 
gross  revenues  for  the  jireceiling  three 
years  not  exceeding  .Sl.l  million.  Under 
this  jirojiosal,  small  businesses  would 
he  jirovided  with  a  hidding  credit  of  I."! 
jiercent  and  verv  small  husine.sses  w'ith 
a  bidding  credit  of  25  jiercent, 
consistent  wdth  the  standardized 
.schedule  in  jiart  1  of  onr  rules. 

188.  This  jirojiosal  w'as  modeled  on 
the  small  business  size  standards  and 
associated  hidding  credits  as  the 
tkimmi.ssion  adojited  for  the  AW.S-1 
band.  The  (iommi.ssion  jiremised  this 
jirojio.sal  on  the  belief  that  the  AW.S-4 
sjiec.triim,  assigned  in  geograjihic  area 
licen.ses,  w'linld  be  emjiloved  for 
jiiirjioses  similar  to  those  for  wdiich  the 
AW.S-1  hand  is  used.  In  resjionse  to  the 
Alt'.S— ;  NPBM’s  request  for  comment  on 
these  jirojiosals,  including  the  costs  or 
benefits  of  these  standards  and 
associated  bidding  credits,  esjiecially  as 
they  relate  to  the  jirojiosed  geograjihic 
areas,  the  Commission  received  no 
comment.  Based  on  onr  jirior  exjierience 
with  the  n.se  of  bidding  credits  in 
sjiectrum  auctions,  w'l;  believe  that  the 
use  of  bidding  credits  is  an  effective  tool 
in  achieving  the  statutory  objective  of 
jiromoting  jiarticijiation  by  designated 
entities  in  the  jirovision  of  .sjiectriim- 
based  services.  In  the  absence  of  small 
business  size  standards  and  bidding 
credits,  designated  entities  might  have 
le.ss  ojijiortiinity  to  obtain  .sjiectrnm  in 
this  band.  The  Commission  believes  that 
continuing  to  extend  such  benefits  to 
AW.S-4  w'ould  be  consistent  wdth  onr 
statutory  mandate.  In  light  of  the 
similarities  wdth  the  AW.S-1  .service,  w'l: 
ailojit  these  size  standards  and 
associated  hidding  credits  for  small 
hiisinesses  in  the  event  that  AW.S^ 
licenses  are  awarded  through 
comjietitive  hidding.  On  December  .d, 
2012,  we  requested  the  U..S.  .Small 
Business  Administration's  ajijiroval  of 
onr  final  rule  adojiting  these  .small 
business  size  .standards. 

187.  We  received  two  comments  in 
resjionse  to  the  NPBM’s  request 
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for  eonimont  on  whether  to  a 
different  ajj|)roa(:h  to  bidding  credits, 
(ioinmenters  addres.s(ul  eligibility  in 
differing  ways.  NTCiH  proposes 
adopting  eligibility  rules  that  would 
preserve  a  20  megahertz  license  for 
entities  with  less  than  $100  million  in 
assets,  with  the  remaining  20  megahertz 
block  available  for  all  bidders,  (k)nncil 
Tree  proposes  that  in  the  absence  of  “set 
aside  blocks”  of  AVVS-4  spectrum  for 
bidding  only  by  designated  entities,  that 
the  (iommission  adopt  significantly 
higher  bidding  credits,  with  discounts 
np  to  45  i)ercent.  Council  Tree  i)ro}K)sed 
bidding  credits  of  25%  to  biisines.ses 
with  average  annual  gross  revenues  not 
exceeding  $40  million;  35%  for 
busines.ses  with  revenues  not  exceeding 
$15  million;  and  45%  to  businesses 
with  revenues  not  exceeding  $3  million. 
This  jjroposal  is  premi.sed  on  Council 
Tree’s  own  assessment  of  tin; 
(’.ommi.ssion's  ilesignated  entitv 
])rogram.  The  Commission  has  made 
clear  that  it  is  nnpersnaded  by  Council 
Tree’s  claims  with  resjject  to  the 
performance  of  designated  (mtities  in 
r(!cent  auctions.  ’rh(;refore,  although  we 
address  Council  Tree’s  pro])osals  for  the 
A\V.S-4  hand,  we  decline  to  address 
again  such  claims,  which  are  not  the 
subject  of  this  jjroceeding.  The 
Commi.ssion  has  previously  rejected 
suggestions  for  .s])ectrnm  “set-asides”  in 
rulemaking  prot:eedings,  concluding 
that  it  was  nnnecessarv  to  supplement 
the  incentives  provided  for  small 
business  particijiation  by  foreclosing 
licenses  to  other  bidders.  In  the  All'.S- 
4  NPHM.  the  Commission  ac;knowledged 
the  difficulty  in  accurately  predic:ting 
the  market  forces  that  might  exist  at  the 
time  that  the.se  frecjnencies  are  licensed, 
but  the  Commission  is  not  persuaded 
that  it  is  necessary  to  either  set  aside  a 
portion  of  the  spectrum  at  issue  now,  or 
adopt  significantly  larger  bidding 
credits,  in  order  to  encourage  the  full 
participation  of  designated  entities.  We 
therefore  adopt  our  propo.sals  relating  to 
.small  businesses.  Civen  the  record 
IxTore  ns  and  the  benefits  discussed 
above,  we  conclude  that  the  potential 
Ixmefits  of  onr  proposals  would  likely 
outweigh  any  potential  costs. 

F.  Issues:  Licensing  and 

Operating  Bales 

188.  'Flu;  njgulatorv  framework  we 
adopt  below  e.stahlishes  the  licen.se 
term,  criteria  for  renewal,  and  other 
licensing  and  operating  rules  jiertaining 
to  the  AWS-4  bands.  In  the  All'.S-4 
NPBM,  the  Commission  proposed  to 
grant  licensees  of  AWS-4  operating 
authority  the  flexibility  to  provide  any 
fixed  or  mobile  service  consistent  with 
the  allocations  for  this  spectrum.  The 


Connnis.sion  also  proposefl  to  licen.se 
this  spectrum  under  the  Commission’s 
market-oriented  part  27  rules,  and 
generally  to  ap])ly  the  provisions  of  the 
Commission’s  jjart  27  rules  apjjlicahle 
to  AWS  and  the  Commi.ssion’s  winde.ss 
rules  generally  ap])licahle  across 
multiple  commercial  hands  to  AWS-4 
.s])ectrnm. 

1.  Flexible  Use,  Regulatory  Framework, 
and  Regulatory  Status 

Kit).  Helow.  we  adopt  regulations  to 
provide  licensees  of  AWS-4  operating 
authority  with  the  flexibility  to  provide 
any  terrestrial  fixed  or  mobile  service 
that  is  consistent  with  the  allocation 
and  .service  rules  for  AWS-4  spectrum. 
We  akso  determine  to  license  the  AWS- 
4  sjjectrum  under  the  ('ommission’s 
market-oriented  part  27  rules  and  aj)ply 
the  regulatory  status  jnovision.s  of 
§27.10. 

170.  Flexible  Use.  In  order  to  ])romote 
innovative  broadband  services  and 
encourage  the  flexible  and  efficient  u.se 
of  the  AVVS—4  hand,  we  will  allow  a 
licensee  of  AWS-4  authority  to  utilize 
the  s])ectrmn  for  any  terrestrial  u.se 
j)ermitted  by  the  United  States  Table  of 
FnKpiency  Allocations  contained  in  part 
2  of  the  Commission’s  rules,  provided 
that  the  licen.see  complies  with  the 
a])])licat)le  service  rules.  We  find  that 
this  determination  fully  meets  the 
criteria  of  Section  303(v)  and  that  the 
record  unanimously  su])ports  our 
])(!rmitting  flexible  u.se  of  the  AWS-4 
spectrum.  See  47  U.S.C.  3()3(y). 

171.  First,  as  re(inin;d  by  section 
3()3(y)(l).  ilexible  use  of  this  band  is 
consi.stent  with  ai)plicat)le  international 
agreements.  See  47  U.S.C.  3()3(y)(l). 

Such  use  would  remain  subject  to 
bilateral  discussions  commonly 
undertaken  whenever  spectrum  is  jnit  to 
use  in  border  areas. 

172.  Second,  as  required  by  section 
303(y)(2),  flexible  use  is  in  the  public 
interest  because  it  would  not  deter — 
and,  indeed,  we  expect  it  will 
stimulati; — investment  in  broadband, 
and  it  woidd  not  re.sult  in  harmfid 
interference.  See  47  U.S.C.  3()3(yK2).  We 
agree  with  commenters  who  state,  for 
example,  that  llexihility  will  promote 
broadband  deplovment.  ensure  the 
spectrum  is  })ut  to  its  most  beneficial 
use,  and  maximize  the  probability  of 
success  for  new  .services  to  he  jirovichul 
in  the  AWS-4  hand.  Similarly,  we 
expect  that  flexibility  will  allow  any 
licen.see  of  AWS-4  authority  to  respond 
to  consumer  demand  in  a  manner  that 
maximizes  the  spectrum’s  value  to  both 
the  jjuhlic  and  the  licen.see. 

173.  Similarly,  we  believe  flexibility 
will  s])nr  investment  in 
communications  .services  and  systems 


and  technology  develoj)ment.  We  find 
that  permitting  licensees  to  u.se  this 
spectrum  for  any  use  permitted  by  the 
spectrum’s  allocation  will  not  deter 
inve.stment  in  communications  services 
and  systems,  or  technologv 
development.  The  record  in  this 
j)roceeding  imamhignously  supports 
this  determination. 

174.  We  also  find  that  permitting 
licensees’  flexible  use  of  the  AWS-4 
spectrum  will  not  result  in  harmful 
interference  among  spectrum  users.  The 
technical  rules  we  adopt  today  rellect 
careful  consideration  of  potential 
interference  scenarios  and  the  overall 
public  interest.  F'urther,  the  flexibility 
we  are  permitting  will  itself  provide 
licensees  with  the  ability  to  adjust  their 
oj)erations  to  minimize  any  interference 
that  might  occur.  Our  technical  rules  for 
the  AWS^  hand  will  permit  licen.sees 
to  provide  a  wide  variety  of  services  in 
the.se  bands  with  a  minimum  of 
interference,  and  will  permit  both  in- 
band  (if  any)  and  adjacent-hand 
licens(!es  to  operate  with  sid’ficient 
certainty  and  clarity  regarding  their 
rights  and  responsibilities.  Because  we 
are  adojiting  technical  restrictions  to 
protect  other  spectrum  users,  this 
])ropo.sal  will  not  result  in  harmful 
interference.  Accordingly,  the  standards 
of  section  3()3(y)(2)  are  satisfied  here. 

See  47  U.S.C.  3()3(y){2).  Commenters 
did  not  offer  specific:  data  on  the 
amount  of  bcmefits  or  co.sts  associated 
with  onr  jcroposal  for  flexible  use  of  the 
AWS-4  hand.  Civen  unanimous 
su])ports  in  the  record  and  the  jiotential 
benefits  di.scns.sed  above,  we  conclude 
that  the  potential  benefits  of  our 
propo.sal  would  outweigh  any  potential 
costs. 

175.  Hegnlatorv  Framework.  We 
dcctermine  to  license  the  AW.S-4 
spcjctrum  under  part  27  bcicau.se  these 
rulcis  provide  a  broad  and  flexible 
rc;gulatorv  framework  for  licensing 
spectrum,  thercihy  enabling  the 
spectrum  to  he  used  to  provide  a  wide 
variety  of  broadband  services.  This 
light-handed  rcignlatorv  approach 
j)ermits  licenscies  to  use  the  spcictrum 
for  a  multitude  of  j)ur])o.ses  acro.ss  the 
country  and  providc;s  licen.sees  with  the 
ability  to  change  technologicxs  in 
response  to  changcis  in  market 
t:onditions. 

178.  The  rcicord  unanimously 
supports  this  approach.  The  llexihility 
provided  under  part  27  should  allow 
licenscxis  to  dcjsign  their  .systems  to 
res])ond  readily  to  c:onsumer  demand, 
thus  allowing  the  markcitplace  to  dictate 
the  be.st  uses  of  the  licensed  sjjectrum. 
Commcmters  did  not  offer  spcKafic  data 
on  the  amount  of  benefits  or  costs 
associated  with  our  propo.sal  to  ajiply 
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the  part  27  rules  to  the  A\YS-4  hand, 
(liven  unanimous  snpj)ort  in  the  record 
and  the  potential  benefits  discns.sed 
above,  we  conclude  that  the  potential 
benefits  of  our  pro])osal  wonld  outweigh 
any  potential  c;osts. 

177.  Ih^giilaioiy  Status.  No 
conunenters  directly  addres.sed  tlie 
ap|)lication  of  §  27.10  of  the 
(lonimission’s  rules  to  the  AWS^  hand. 
.See  47  C.FR  27.10.  (loininenters, 
however,  overwhelmingly  snjiport 
increased  regulatorv  Ilexihility  and 
applying  the  part  27  rules  to  the  AW.S- 
4  hand.  We  believe  that  by  applying 
§27.10  of  the  (lommi.ssion’s  rules  to  the 
A\V.S-4  hand  we  will  achieve 
efficiencies  in  the  licensing  and 
administrative  process,  and  proviile 
licensees  with  additional  flexibility. 
Therefore,  we  adojjt  the  proj)osal  from 
the  /lU'.S-4  \’PRM  to  a])ply  §  27.10  of 
our  rules  to  the  A\Y.S-4  hand. 

178.  Under  this  ilexihle  regulatory 
aj)proach,  licensees  in  the  AWS— 4  hand 
may  provide  common  carrier,  non¬ 
common  carrier,  private  internal 
communications  or  any  combination  of 
the.se  services,  .so  long  as  the  |)rovision 
of  service  otherwise  comi)lies  with 
a])])licahle  service  rules.  This  broad 
licensing  framework  will  encourage 
licensees  to  develo|)  new  and  innovative 
services  with  minimal  regulatorv 
re.straint. 

175).  To  fulfill  our  enforcement 
obligations  and  to  ensure  com])liance 
with  'I'itles  II  and  III  of  the 
(Communications  Act.  we  recpiire  the 
licens(!e  to  identify  the  regulatorv  status 
of  the  .service(s)  it  intends  to  provide. 
(Consistent  with  §27.10  of  the 
(Commi.ssion’s  rules,  the  licensee  will 
not  be  recjuired  to  describe  its  j)articular 
.services,  hut  onlv  to  designate  the 
regulatory  .status  of  the  service(.s).  We 
remind  j)otential  licensees  that  an 
election  to  provide  service  on  a  common 
carrier  basis  recpiires  that  the  elements 
of  common  carriage  he  jjnisent  ; 
otherwi.se  the  a])|)licant  must  choo.se 
non-common  carrier  .status.  If  a 
potential  licensee  is  unsure  of  the 
nature  of  its  .services  and  whether 
classification  as  common  carrier  is 
ap|)ro])riate,  it  may  submit  a  petition 
with  its  aj)j)lication.s,  or  at  anv  time, 
nujiiesting  clarification  and  including 
service  de.scrij)tions  for  that  purpose. 

180.  We  also  determine  that  if  the 
licensee  elects  to  change  the  service  or 
services  it  offers  such  that  its  regulatory 
status  would  change,  it  must  notify  the 
(’.ommission  and  must  do  so  within  30 
days  of  making  the  change.  A  change  in 
the  licenseci's  regulatory  status  will  not 
nujuire  prior  (Commission  authorization, 
provided  the  licensee  is  in  compliance 
with  the  foreign  ownership 


re(]uirement.s  of  section  310(1))  of  the 
(Communications  Act  that  apply  as  a 
resnlt  of  the  change.  .See  47  ll..S.(C. 

310(h).  We  note,  however,  that  a 
different  time  j)eriod  (other  than  30 
days)  may  aj)])ly,  as  determined  by  the 
(Commission,  where  the  change  re.sults 
in  the  di.scontinuance,  reduction,  or 
imi)airment  o<  the  existing  service. 

2.  Ownership  Restrictions 

181.  Foivign  Ownarshi}).  Based  on  our 
statutory  re.sj)on.sihilitie.s,  we  determine 
that  all  licensees  of  AW.S-4  authority 
shall  he  subject  to  the  j)rovi.sions  f)f 
§27.12  of  the  (Commission's  rides.  Sea 
47  (CFR  27.12.  All  such  entities  are 
subject  to  .section  310(a)  of  the 
Communications  Act,  which  prohibits 
licenses  from  being  “granted  to  or  held 
by  any  foreign  government  or  the 
repre.sentative  therefore.”  .See  47  U.S.C. 
310(a).  In  addition,  as  applicable  here, 
a  licensee  that  would  jirovide  a  common 
carrier,  aeronautical  en  route,  or 
aeronautical  fixed  service  in  this  hand 
would  also  he  subject  to  the  foreign 
ownership  and  citizenshi])  requirements 
in  .section  310(h)  of  the  (Communications 
Act.  .See  47  IJ..S.(C.  310(1)). 


the  tvpe  of  service  the  licensee  would 
provide  using  its  authorization.  .Since 
we  are  adopting  a  ilexihle  approach  to 
licensing  the  AW.S-4  hand,  we 
determine  that  all  licen.sees  will  he 
subject  to  the  same  reijuirements  for 
filing  foreign  ownership  information  in 
their  aj)])lications.  Therefore,  we  will 
reijnire  all  licen.sees  to  provide  the  same 
foreign  ownershij)  information,  which 
covers  both  sections  310(a)  and  310(1)) 
of  the  (Communications  Act,  regardle.ss 
of  whether  the  licensee  will  provide 
common  carrier  or  non-common  carrier 
service.  We  note,  however,  that  we 
would  he  unlikely  to  deny  a  license  to 
an  aj)j)licant  reipie.sting  to  provide 
exclusively  services  that  are  not  subject 
to  .section  310(1)),  .solely  because  its 
foreign  ownership  wonld  disipialify  it 
from  receiving  a  licen.se  if  the  a])j)licant 
had  aj)plied  for  authoritv  to  i)rovide 
such  .services. 

183.  Sligihility  and  Mobile  Spectrum 
Holding  Policies.  The  (Commission  has 
j)reviously  determined  in  a  nund)er  of 
services  that  eligibility  restrictions  on 
licenses  may  he  imj)osed  only  when 
oj)en  eligibility  would  po.se  a  significaid 
likelihood  of  substantial  harm  to 
com])etition  in  specific  markets  and 
when  an  eligibility  restriction  would  he 
effective  in  eliminating  that  harm.  This 
ai)j)roach  relies  on  market  forces  absent 


a  compelling  .showing  that  regulatorv 
intervention  to  exclude  potential 
parlici])ants  is  nece.ssary. 

184.  There  is  nothing  in  the  record 
indicating  that  open  eligibility  in  the 
AW.S-4  hand  would  pose  a  significant 
likelihood  of  substantial  competitive 
harm  in  the  broadband  services  market. 
Therefore,  consistent  with  our  findings 
on  this  i.ssue  for  other  s])ectrum  hands, 
we  find  that  open  eligibility  in  this  hand 
is  consistent  with  our  statutory  mandate 
to  j)romote  the  develoi)ment  and  ra])id 
deployment  of  new  technologies, 
])roducts,  and  services;  economic 
opportunity  and  com])etition:  and  the 
efficient  and  intensive  u.se  of  the 
electromagnetic  spectrum.  The  open 
eligibility  is  also  consistent  with  section 
()4()4  of  the  .S])ectrinn  Act.  Given  the 
record  before  us,  we  conclude  that  the 
potential  benefits  of  open  eligibility 
would  outweigh  any  potential  co.sts. 

18.').  The  Gommission  recently  o])ened 
a  general  rulemaking  proceeding  to 
broadly  examine  its  policies  and  rules 
regarding  mobile  spectrum  holdings,  77 
FR  81 330,  October  5),  2012.  Given  that 
recently-initiated  ])roceeding,  we 
decline  to  address  here  the  narrower 
issue  of  how  to  assess  AW.S^  s])ectrum 
holdings  for  purposes  of  .sj)ectrum 
concentration  analysis.  During  the 
j)endency  of  the  Mobile  Spectrum 
Holdings  Policies  ])rocee(ling,  we  will 
continue  to  apply  our  ca.se-hy-case 
approach  to  secondary  market 
transactions  and  initial  licen.se 
applications  as  neces.sary. 

3.  .Secondary  Markets 

18().  Partitioning  and  Disaggregation. 
The  Gommission’s  ])art  27  rules 
generally  allow  for  geographic 
partitioning  and  spectrum 
disaggregation.  Geograj)hic  partitioning 
refers  to  the  assignment  of  geographii; 
portions  of  a  licen.se  to  another  licensee 
along  geoj)oliti(-al  or  other  boundaries. 
Spectrum  disaggregation  refers  to  the 
assignment  of  a  discrete  amount  of 
.sj)ectrum  under  the  license  to  another 
entity.  Disaggregation  allows  for 
multii)le  transmitters  in  the  same 
geographic  area  o])erated  by  different 
comj)anie.s  on  adjacent  freipiencies  in 
the  .same  hand.  As  the  Gommission 
noted  when  first  establishing 
])artitioning  and  disaggregation  rules, 
allowing  such  flexibility  could  facilitate 
the  efficient  use  of  spectrum  by 
])roviding  licensees  with  the  flexibility 
to  make  offerings  directly  res))on.sive  to 
market  demands  for  ))articular  types  of 
.services,  increase  competition  by 
allowing  market  entry  by  new  entrants, 
and  expedite  provision  of  services  that 
might  not  otherwise  receive  service  in 
the  near  term.  We  conclude  that  a 


182.  We  did  not  receive  any 
comments  op])o.sing  onr  pro])o.sal  that 
a])j)licant.s  for  this  hand  he  reipiired  to 
])rovide  the  same  foreign  ownership 
information  in  their  filings,  regardless  of 
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licensee  of  AVVS-4  authority  should 
have  the  same  ability  to  partition  its 
service  territories  and  disaggregate  its 
spectrum  as  other  windess  liceu.sees 
and,  therefore  will  allow  any  such 
licensee  to  partition  its  service  areas  or 
to  disaggregate  its  s])ectrum  to  the 
extent  permitted  by  ^27.1.'j  of  the 
(Commission’s  rules.  .See  47  (CFR  27.1.'). 
VVe  acknowledge  that,  as  the  lecord 
indicates,  there  may  he  technical  and 
coordination  complexities  associated 
with  iiartitioning  and  disaggregation 
specific  to  the  satellite  overlay  that 
exi.sts  in  the  hand.  Although  these 
coordination  and  technical  issues  are 
real — indeed,  they  are  central  to  our 
assignment  determinations,  above — the 
fact  that  we  will  assign  A\VS-4 
operating  authority  to  the  2  (IHz  MS.S 
licensees  mitigates  against  the  need  to 
prohibit  j)artitioning  or  di.saggregation. 
Additionally,  the  M.S.S  interference 
})rotection  rule  we  adopt  above  will 
“run  with  the  license,”  obligating  any 
I)artitionee  or  disaggregatee  to  avoid 
interference  with  M.S.S  operations. 

187.  To  the  extent  that  a  licen.see  of 
AW.S-4  authority  develops  the  ability 
(through  technical  advances  or 
coordination  measures)  to  ensure  that 
an  AW.S-4  partitionee  or  di.sagregatee 
would  not  cause  harmful  interference  to 
M.S.S  operations,  we  find  no  basis  to 
re.strict  it  from  entering  into  partitioiung 
or  disaggregation  arrangements  in  the 
same  manner  as  other  part  27  liceu.sees. 

188.  As  ex])lained  above  and  in  the 
/\lT.S-4  NPIhVl,  the  CCommi.ssion 
determined  that,  based  on  the  facts  in 
this  band,  a  grant  of  AW.S-4  operating 
authority  to  a  third  jjarty  would 
potentially  compromise  the  existing 
rights  of  existing  .satellite  licen.sees.  A 
private  party  licensee,  however,  is  free 
to  choose  voluntarily  to  enter  into  a 
business  relationship  that  includes  its 
agreeing  to  not  pursue  all  of  its  rights  or 
even  to  encumber  some  of  its  rights. 

This  is  particularly  so,  if  the  licen.see’s 
forgoing  of  its  rights  furthers  larger 
(iommission  goals.  .Stated  otherwise, 
while  we  decline  to  grant  AWS-4 
aidhority  to  parties  in  a  manner  that 
would  undermine  the  existing  M.S.S 
licensees,  we  find  it  would  he  c;onsistent 
with  the  Commission’s  goal  of 
widespread  mobile  broadband 
availability  to  jjermit  an  M.S.S  licensee  to 
linut  voluntarily  its  ability  to  offer 
satellite  service;  as  part  of  a  secondary 
market  arrangement  enabling  another 
party  to  better  provide  flexible  use 
terrestrial  service,  including  mobile 
broadband  using  AW.S-4  spectrum.  For 
example,  a  licensee  may  determine  that 
it  would  be  best  for  it  to  give  nj)  its 
rights  to  interference  jjrotection  for  its 
.satellite  operations  for  a  certain 


geograjjhic  area  or  a  specific  i)ortion  of 
its  spectrum  and  j)ermit  another 
licensee  to  have  a  license  for  terrestrial 
use  for  the  corresponding  g(;ographic 
area  or  snectrum. 

189.  Tuns,  we  believe  that  any 
licensee  of  AW.S-4  authority  should 
have  the  same  fr(;edom  as  other  wireless 
licensees  to  use  its  licensed  spectrum  in 
the  way  that  the  licensee  determines 
would  make  the  he.st  hn.siness  sense 
through  the  use  of  partitioning  or 
disaggregation.  A  licensee  of  AW.S-4 
authority  should  he  jjermitted  the 
discretion  to  determine  the  amount  of 
sjjectrnm  it  will  occupy  and  the  area  it 
will  serve  consistent  with  its  husine.ss 
j)lan.  Accordingly,  we  find  it  in  the 
public  interest  to  i)ermit  any  licen.see  of 
AWS-4  authority  to  j)artition  any 
geographic  portion  of  its  license  area,  at 
any  time  following  the  grant  of  its 
license,  and  to  also  jjermit  any  such 
licensee  to  disaggregate  s])ectrnm  in  any 
amount,  at  any  time  following  the  grant 
of  its  license. 

190.  We  further  conclude  that  the 
public  intere.st  woidd  be  .served  hv 
rerpdring  each  jjarty  to  a  partitioning, 
disaggregation,  or  combination  of  both 
in  the  AW.S— 4  hand  to  individnallv  meet 
the  apj)licahle  AW.S-4  p(;rformance 
retjiurements.  As  the  (Commission 
observed  in  the  WHS  NPUM,  this 
aj)proach  should  lead  to  more  efficient 
si)ectruni  n.sage  and  prevent  the 
avoidance  of  timely  construction 
through  .secondary  mark(;t  fiat,  while 
still  ])roviding  operators  with  the 
nexil)ility  to  design  their  networks 
acc:ording  to  their  o])erational  and 
husine.ss  needs.  In  addition, 
commenters  did  not  offer  specific  costs 
associated  with  the  geographic 
])artitioiung  and  spectrum 
disaggregation  rides  for  the  AW.S-4  . 
hand,  (hven  the  benefits  di.scussed 
above,  we  conclude  that  the  potential 
benefits  of  the  jjartitioning  and 
disaggregation  rules  would  likely 
outweigh  any  potential  costs. 

191.  Spectrum  Leasing.  We  find  it  in 
the  ])nhlic  interest  to  a])ply  the  same 
coinjirehensive  .set  of  rides,  policies, 
and  jirocednres  governing  spectrum 
leasing  arrangements  between  terrestrial 
licen.sees  and  spectrum  les.sees  that  we 
have  ado])ted  for  other  wirele.ss 
spectrum  bands  to  the  AW.S^  band. 

This  decision  will  encourage  innovative 
arrangements  and  investment  in  the 
AWS^  band. 

192.  We  extend  onr  secondary  leasing 
policies  to  both  spectrum  manager  lease 
arrangements  and  de  facia  transfer  lease 
arrangements.  Fora  jiarticidar spectrum 
hand,  sjiectrum  leasing  jiolicies 
generally  follow  the  same  approach  as 
the  partitioning  and  disaggregation 


jjolicies  for  the  hand.  In  the  A\VS-4 
NPHM,  we  observed  this  relationshij) 
between  partitioning/di.saggregation  anti 
spectrum  leasing,  hut  did  not  make  a 
specific  ])ro])0.sal  with  respect  to 
whether  to  permit  partitioning  and 
di.saggregation  of  AW.S-4  spectrum. 
Consistent  with  onr  determination, 
above,  to  permit  partitioning  and 
di.saggregation  of  AW.S-4  spectrum,  we 
l)ermit  spectrum  leasing  of  AW.S-4 
spectrum,  including  both  categories  of 
spectrum  lease  arrangements. 

193.  We  acknowledge  that  in  the  2 
GHz  Band  Ga-Allocaiion  Oder  the 
Commi.ssion  did  not  extend  the 
secondary  market  regime  to  permit 
M.S.S/ ATC  de  facto  transfer  lease 
arrangements,  78  FR  312.')2,  Mav  31, 

2012.  The  facts  underlying  that 
decision,  however,  differ  from  those 
here.  In  the  ca.se  of  MSS/AT(i  spectrum, 
terrestrial  operations  were  explicitly 
ancillary  to  .satellite  operations  and 
terrestrial  operations  were  premised  on 
the  operator  satisfying  the  ATC  gating 
criteria,  some  of  which  require  at  least 
a  certain  amount  of  control  over  satellite 
operations,  control  an  AT('  les.see  would 
not  he  able  to  exercise.  That  is  not  the 
situation  here.  The  AW.S-4  terrestrial 
spectrum  use  will  not  he  ancillarv  to 
satellite  2  (dlz  MS.S  u.se.  Rather,  subject 
to  the  technical  rides  established  herein, 
terre.strial  and  satellite  u.ses  will  exist 
under  co-i)rimary  allocations  and  will 
have  eipial  status.  Further,  an  AW.S— 4 
terre.strial  le.ssee  will  not  he  responsible 
for  meeting  satellite  obligations, 
including  the  AT(’.  gating  criteria,  which 
we  are  eliminating  (along  with  the 
entire  A’l'f"  regime)  for  the  2  (iHz  M.S.S 
band.  Accordingly,  we  decline  to  adopt 
the  Commission’s  proposal  to  not 
j)ermit  de  facto  lease  arrangements  of 
AW.S-4  spectrum  and  reject  the  similar 
jiosition  of  a  handful  of  commenters. 
Instead,  for  the  aforementioned  reasons, 
we  permit  these  lease  arrangements,  as 
well  as  spectrum  manager  lease 
arrangements  for  A\\hS-4  .s])ectrnm. 
Additionaliy,  the  M.S.S  interference 
protection  ride  we  ado])t  above  will 
“run”  with  either  type  of  leasing 
arrangement,  obligating  any  le.ssee  to 
avoid  interference  with  MSS  oiierations. 
(liven  the  record  before  ns,  we  conclude 
that  the  potential  benefits  of  extending 
the.se  rides,  policies,  and  procedures  are 
likely  to  outweigh  the  jiotential  costs. 

4.  License  Term.  Renewal  Criteria,  and 
Permanent  Discontinuance  of 
Operations 

194.  License  Term.  We  adojit  a  license 
term  for  AW.S-4  spectrum  rights  of  ten 
years  and  siih.seijuent  renewal  terms  of 
ten  years  and  we  modify  §27.13  of  the 
Commi.ssion’s  rides  to  reflect  the.se 
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determinations.  .Sr,'f*47  (T'R  27.18.  We 
find  onr  decision  consistent  witli  tlie 
(iominission's  adoption  ol  ten-year 
license  terms  in  most  other  part  27 
servic(is  and  in  .services  using  similar 
spectrnm.  such  as  that  n.scui  tor  I’O.S. 
Tims,  in  adopting  a  lO-year  licimstt 
Icnin.  we  triiat  liohhns  of  A\V,S-4 
spectrnm  rights  similarlv  to  licenst'es 
providing  like  serviciis.  Fnrth(!r.  no 
|)arty  oppostul  (or  commented  on)  the 
r.ommi.ssion's  license  term  proposal. 

Itl.'i.  In  addition,  we  nuinire  tliat.  in 
the  event  that  the  tca  restrial  |)ortion  ot 
a  licen.se  is  partitioned  or  disaggnigatetl. 
any  |)artitionee  or  disaggregatcu;  will  he 
authorized  to  hold  its  license  for  the 
remaiiuhir  of  the  jjartitioner's  t)r 
disaggregator's  license  term.  Although 
the  parties  to  such  an  arrangement  mav 
agree  that  the  arrangement  will 
terminate  prior  to  tin;  end  of  the  license 
term,  tin;  arrangement  may  not  remain 
in  effect  longer  than  the  license  term  (or 
anv  snh.secjiient  renewal  tcn  in).  Thns.  w(; 
ensure!  that  a  licenseu:.  hy  partitieening  e)r 
disaggregation,  will  not  he  ahli!  to  confer 
gr(!ater  rights  on  another  partv  than  it 
was  awardeul  hy  the  Commission  under 
the  t(!rms  of  its  license  grant.  'I’liis 
approach  is  similar  to  the!  partitioning 
and  disaggregation  provisions  the 
Commission  adopted  for  licen.sees  in 
other  spectrum  hands,  including  lor  the 
8K.S  (formerly  MD.S).  hroadhand  FC.S. 
700  MHz  hand,  and  AWS-l  hands. 
Accordingly,  wc!  conclude  that  the 
|)otential  heiuifits  of  the  proposed 
license  terms  wonld  outweigh  anv 
potential  costs. 

100.  lianinvdl  ('.riicrid.  Pursuant  to 
.section  808(h)  of  the  Comnumications 
Act.  the  Commission  mav  re{pnr(! 
renewal  a])plicant.s  to  "set  forth  such 
facts  as  the  Commi.ssion  hv  uignlation 
may  prescrihe  as  to  the  citizenship, 
character,  and  financial,  technical,  and 
other  (pialilications  of  the  a])i)licant  to 
operate  the  station"  as  well  as  “such 
oth(!r  information  as  it  may  re(]nin!." 

.See  47  H.S.Ck  808(h).  We  find  that  all 
licensees  of  spectrnm  in  the  AW.S-4 
hand  se(!king  renewal  of  their 
authorizations  at  the  end  of  tluiir  licen.se 
term  must  Hl(!  a  nMiewal  ap|)lication. 
inde])(!ndent  of  their  j)erformance 
r(!(|nirement.s.  pursuant  to  1.040  of  the 
Commi.ssion’s  rnl(!s.  .See  47  (iFK  1.5)4t). 
(ioinmentciis  did  not  comment  on  or 
address  any  potential  co.sts  associated 
with  the  propo.s(!d  license!  r(!newal 
criteria  in  the  AW.S-4  hand. 
Accordinglv.  W(!  conclude!  that  the 
peetential  l)e!ne!fit.s  e)f  the!  preepee.seel 
lie:e!nse!  re!ne!wal  re!einire!me!nts  we)idel 
enitweigh  any  pe)te!ntial  e:e).st.s. 

107.  A  lie;e!nse!e's  renewal  sinewing  is 
elistine:t  freem  its  ])e!rie)rmane;e!  sinewing. 
In  the  renewal  e:eente!Xt.  the  (ieemmissieen 


will  e:eensiele!r  the  leeveel  and  tvpees  eefa 
lie;e!nse!e!'.s  seerviex!  preevieleeel  eeveer  thee 
eentire!  lieieen.see  term,  as  eeppeeseeel  tee 
measuring  seervieues  eeffeereeel  at  a  s]ee!e:ifie: 
peeint  in  time!  leer  peerfeermaneie! 
reHpnreements.  Thus,  a  lieienseu!  that 
meeeets  the!  applie:alele!  iee!rfeermaiee;e! 
re!e]nire!me!nts  might  ne!ve!rthele!S.s  fail  tee 
ineeeet  the!  re!ne!wal  re!emire!me!nt.s. 

108.  We  reujnire!  the!  re!ne!wal  sheewing 
tee  inednele!  a  eletaileel  elee.seiriptieen  eef  the 
reeneewal  ;i]e]elie;ant's  preevisieen  eef  seervieiee 
elnring  the  entire  liexense  peerieeel  anel 
eliseacss:  (1)  The  leeveel  anel  epiality  eef 
seerviea!  preevieleul  h\’  thee  a|e]elie;ant  (e.'.g.. 
the  jeeepidatieen  serveel.  the  areea  sea  veel. 
the  nnmlee!!’  eef  snlese.rileeers.  the  servieaes 
eeffereeel):  (2)  the  elate  .servie:e! 
e:eemme!ne;e!el.  whether  .se!rvie:e  was  eever 
interrn]ete!el.  anel  the  ehiratieen  eef  any 
interrnptieen  eer  eentage;  (8)  the  extent  tee 
whie;h  .serviex!  is  jereevieleel  tee  rural  arexis: 
(4)  the  extent  tee  whie:h  seerviex!  is 
preevieleeel  tee  ejualifying  tribal  lanel  as 
eiefiinul  in  1.21 10(e!)(8)(i)  eef  this 
e:hapte!r:  anel  (.'e)  any  eether  faeleers 
a.sseee:iate!el  with  thee  leevel  eef  .servieie!  tee 
the!  jeulelie:.  A  lie;e!n.se!e!  must  id.see 
elemeenstrate!  at  renenval  that  it  has 
sidestantiall V  e;eemplie!el  with  all 
a]eplie;alele!  (ieemmissieen  riders  anel 
peelie:ie!.s,  anel  the!  Ceemnnmie:atieens  Ae;l 
eef  1*184.  as  ameeneleeel.  ine:hnling  anv 
a|ejelie:alele!  ]ee!rfeennane:e!  reeeinireements. 
flee!  lie:e!nse!e!  nenst  aksee  maintain  the! 
le!ve!l  eef  se!rvie:e!  preevieleeel  at  its  final 
pe!rfeermane;e!  leeenelimark  tee  the!  e!nel  eef 
the!  Iie:e!n.se!  te!rm. 

100.  As  we!  eliel  in  the!  700  MHz  First 
Hdpoii  diui  Ordvr.  we!  will  |ereehileit  the! 
filing  eef  mntnally  e!xe:hisive!  reeneewal 
ap]elie:atieens.  72  FR  27(e88.  Mav  l(e. 

2007.  If  a  lie:e!nse!  is  neet  reeineweeel.  the: 
a.sseee;iate!el  .s|ee!e:triim  will  he:  re!tnrne!el  tee 
thee  Ceemmissieen  leer  reeassignmeent. 

200.  Pdi'indddut  Discontinudncd  of 
Opordiions.  Wee  aeleejel  the:  Ceemmi.ssieen’s 
preepee.sal  tee  ajeply  ^  1 .0.'e.'efaKO)  eef  the: 
Ceeminission’s  rulees  tee  any  lie:e!nse!e!. 

.sne;h  that  an  AW.S-4  eejeenateer’s 
teerreestrial  .s]ee!e;trnm  rights,  will 
anteeneatie:ally  teerminate:,  without 
spe!e:ifie:  Ceemmissieen  ae:tieen.  if  .se:rvie:e!  is 
‘■pe!rmane:ntly  eli.sexentinueeel."  .Se:!f!47 
CFR  1 .0.'e.'e(a)(8).  luer  AWS-4  spe:e:trnm, 
we:  eleefine:  “peermaneiiitly  eli.sexentinueeel" 
as  a  peerieeei  eef  180  exenseuaitive:  elavs 
elnring  which  a  lieaenseK!  deeees  neet 
eepeerate:  and  eleeees  neet  seerve:  at  leeast  eene: 
snh.se:rilee!r  that  is  neet  affiliateui  with. 
e:eentreelle!el  lev.  eer  reelateeel  tee,  the!  jereevieleer 
in  an  FA.  We:  leeelieeve:  this  a]e|er(eae:h 
strikees  the:  appree|eriate!  halanea:  hctweeeen 
a  lieaen.seeee’s  neeeeel  leer  eepeeratieenal 
fleixileilily  anel  the:  neeeeel  lee  e:nsnre! 
eeffieaeent  ntilizatieen  eef  lie:e!nse:el 
speeelrnm.  In  aelelitieen,  eenr 
eie!te:rminatieen  will  einsure:  that  AWS-4 
speHlrnm  eleee:s  neet  reeinain  ielle:  leer 


cxieeneleeel  jeeerieeels.  Ratheer.  it  will 
fae:ilitate!  hnsineess  anel  neetweerk  ]elanning 
ley  preevieling  euertainly  tee  lie'.nnseuis  anel 
iheeir  inveesteers.  The:  elise:eentinuane:e!  ride: 
will  ajejely  e;eemme!ne:ing  een  the:  elate:  a 
lie:e!nse:e!  must  me!e!t  its  final  pe!rfeermane:e! 
re!e|uire!me!nl  lee!ne;hmark.  the!r(!hv 
preevieling  a  lieieenseee:  with  adeeeiiiiitc  linee: 
tee  e:(en.strne:t  its  leerrestrial  leeetweerk. 

201.  Furtheermeere:.  in  ae:e:eerdane;e!  with 
4}  1 .0.'e.*e(a)(8)  eef  the:  Ceemmissieen's  rulees, 
if  a  lie:e:nse!e!  peermaneeiellv  elise:eenl  innees 
seerviea:,  the:  lieaen.seu:  must  neelify  the: 
Ceenemissieen  eef  the:  di,se:eentinuane:e! 
within  10  elays  ley  filing  f’CC  Feerm  001 
eer  OOTe  anel  reeeineesting  lieaen.se: 
e:ane;e!llatieeie.  U^e:  e!m]ehasize!.  heeweeveer, 
that  an  authorizatieen  will  anteematie:ally 
teirminate:  witheent  .spe:e:ifie:  Ceemmi.ssieen 
ae:tieen  if  se:rvie:e!  is  peermaneiiitly 
elise:eentinne!el  eeveen  if  a  lieeeenseu!  fails  tee 
file:  the:  re:e]uire!el  feerm  rcejneesting  liexen.se: 
e:ane;e!llatieen. 

202.  Finally,  in  a]eplying  ^  1 .0.'e.'e(a)(8) 
tee  lie:e!n,se:e!S  eef  AW.S-4  antheerity,  we: 
e:larify  that  eejeeeratieen  eef  .see-e:alle!el 
e:hanne!l  keeeipeers.  e!.g..  eleeviexes  that 
transmit  teesi  signals,  teenees  anel/eer  e:eeleer 
bars,  elee  neet  exenstitute:  eepeeratieen  leer 
purpee.sees  eef  the:  jeeermanent 
elise;eentinnane:e!  rulees. 

208.  Olhar  Opordliwj,  liiHpiircincnts. 
Altheeugh  we:  are:  ge:ne:rally  aeleepling  part 
27  rulees  for  the:  AW.S-4  hanel.  in  eereleer 
tee  maintain  geeneeral  exensisteeneey  ameeng 
varieeus  wireeleess  e:eemnnmie;alieen 
seerviexes,  wee  alsee  reeepiire:  anv  liexenseee:  eef 
AW.S-4  eeieeerating  antheeritv  tee  exenijelv 
with  eetheer  ride:  parts  that  peertain 
geeneerally  tee  wireeleess  e:eemmunie:atieen 
•seerviexes.  Feer  eexamjele:,  ??  27.8  eef  the: 
Ceemmi.ssieen's  rulees  lists  seeneee  eef  thee 
eetheer  ride:  parts  a]eplie:ahle!  to  wireeleess 
e:eemmunie;atieens  se:r\'ie:e!  liexenseeees 
geeneerally:  wee  thns  finel  it  appreejeriate:  tee 
apply  this  anel  similar  rulees  tee  tlie: 
AW.S-4  hanel.  .Some:  eef  theese:  eether  rule: 
parts  will  lee:  applie:alele:  ley  virtue:  eef  the 
fae:t  that  the:y  ajeply  tee  all  lie:e:n.se:e:s,  anel 
eethers  will  apply  ele:]ee:nding  een  the:  type: 
eef  se:rvie;e:  a  lieeen.seee:  preevielees.  luer 
example::  a]e]elie:ants  anel  lieeeu.seees  will 
he:  suhjee:t  tee  the  applie;ation  filing 
preee;e!elure!s  feer  the  llniveersal  Lieeensing 
.System,  set  feerth  in  ]eart  1  eef  eeur  rulees: 
lieeen.seees  will  he:  reeejuireeel  tee  e:(em]ely 
with  the  prae:tie;e:.s  anel  jereeeeeeelures  listeeel 
in  jeart  1  eef  eeur  rules  feer  lie:en.se: 
a]eplie;atieen.s,  aeljuelie:ateerv  ]er(ee:e:e:eliugs, 
eele::  lieeeen.seees  will  he:  re!e|uireel  tee  e;eem]elv 
with  the:  Ceemmissieen’s  envireenmeental 
preevisieens.  inclueliug  ^  1 .1 807:  lieeenseees 
will  he:  reeeiuireeel  lee  ceemply  with  the 
anteenna  strueelnre:  jereevisieens  eef  part  17 
eef  eeur  rulees:  tee  the:  extent  a  lie:e:nse:e: 
jereevielees  a  Ceemme:re;ial  Meeleile  Raeliee 
.Servieee,  sne:h  servieee:  is  suleje:e:t  tee  the: 
jereevisieens  eef  jeart  20  eef  the: 
Ceemmissieen’s  rules.  ine:lneling  Oil /Foil 
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and  luiariiig-aid  comjjatihility 
re(]iiiroin(;nts.  along  with  thi!  ])rovi.sion.s 
in  the  rule  part  un(l(!r  which  tin;  license 
was  issiHul.  Fart  20  appli(!s  to  all  ("MRS 
providers,  even  though  the  stations  inav 
he  licensed  iind(!r  other  parts  ot Our 
rul(!s:  and  the  application  of  general 
|)rovisions  t)f  parts  22.  24.  or  27  will 
inclndi!  rules  ndated  to  (upial 
(!ini)loyment  opportunity.  (!tc.  No 
coininenter  oppos(!s  this  a])])r()ach. 

204.  Fdcilitdlin;^  Access  to  Spec! ruin 
and  the  Provision  of  Service  to  Tribal 
hinds.  We  deler  tin;  application  of  any 
rules  and  ])olici(;s  for  facilitating  access 
to  spectrum  and  the  ])rovision  of  service; 
to  TTihal  hands  to  the  Tribal  Lands 
])roceeding.  (U  FR  18470.  A])r.  4.  2011. 
The  Tribal  hinds  pr(K:eeding.  being 
specifically  focu.sed  on  that  issue,  is 
heller  suited  than  the  instant  ])r()ceeding 
to  r(;ach  conclusions  on  that  issue. 

Other  Matters — Pro])os(;d  Partv 
(ionditions 

20.').  Mandatory  Wholesale  and 
/foonnng  llecjnireinents.  Several 
commenters  r(;()nested  that  the 
f  ionimission  impose  mandatorv 
whol{;.sale  and  roaming  r(;(inirenu;nls  on 
licens(;es  of  A\VS-4  op(;rating  aiithoritv. 
We  decline  to  im])os(;  anv  mandatorv 
wholesale;  einel  re)aming  re;einire;me;nts  in 
this  Heport  and  Order.  We;  finel  the;se; 
re;e|iie;sts  he;ye)nel  the;  se;e)])e;  e)f  the;  se;rvie:e; 
ride;s  pre)e:e;e;eling  l)e;fe)re;  us  anel  weenlel  he; 
he;lte;r  aelelre;sse;el  in  e)the;r.  nejii-hanel 
s|)e;e:ifie;.  ])re)e:e;e;elings  e)n  the)se;  te)pie:s. 

I'T)!'  exiimple;.  reeaming  re;eiuire;me;nts  leer 
wire;le;ss  spe;e:trmn  lie:e;nse;e;s  are;  the; 
suhje;e:t  e)f  e)ther  (iommissie)n 
])re)e;e;e;elings.  We  alse)  ne)te;  that  we;  have 
ree;e;ntly  initiateel  a  pre)e;eeeling  to 
hreeaelly  e;xamine  e)ur  pe)lie;ies  anel  rule;.s 
re;garding  me)hile  speelrum  holelings. 
inedneling  j)e)ssihle  remedit;s  to  aelelre;ss 
peetential  harms  e)r  to  help  ensure  the 
re;alizatie)n  e)f  peetential  benefits. 

200.  Wholesale  Hestrictions.  A 
numbe;r  e)f  e;e)mmenters  preeposeel  that, 
in  orele;r  te)  preemeete  e:e)mpe;tilie)n  and 
])re;ve;nt  the;  entrencTiment  of  ehu)])e)ly 
pe)we;r.  the;  (iommis.sie)n  shoidel  impe)se 
re;strie:tie)ns  een  the;  ameeunt  e)f  AWS^ 
spe;e;trum  that  a  lie;ense;e  mav  make; 
iiVciilahle  fe)r  ae:e:e;ss  te)  ei  partieadar 
wire;le;ss  service;  pre)viele;r.  We;  ele;e;line;  te) 
im])e)se;  re;strie:tie)ns  e)n  the  abilitv  e)f  a 
lie:e;nse;e;  e)f  AWS-4  authe)rity  te)  i)i'e)viele; 
;ice:e;.ss  te)  its  AW.S-4  traffie;  e:apiie;itv  te) 
e)the;r  wire;le;ss  e;arrie;rs  in  this 
pre)e:e;e;eiing.  We;  l)e;lie;ve  that  this  issue;  is 
l)e;ye)nel  the;  se:e)pe;  e)f  this  |)re)e;e;e;eling.  We; 
alse)  ne)le;  that  we;  heive;  re;e;e;ntly  initiateel 
a  pre)e:e;e;eling  te)  hre)aellv  e;xamine;  our 
l)e)lie:ie;s  anel  rules  re;gareling  me)hile 
spe;e:trum  he)lelings. 

207.  Penalties  for  Kariv  License 
Transfers.  Se)me  ceemmenters  seek  the 


impe)sitie)n  e)f  unjust  enrie:hme;nt 
pe;n:iltie;s  if  a  lie:e;nse;e;  e)f  AWS-4 
autheerity  .sells  e)r  eetherwise;  tr;insfe;rs 
e:e)ntre)l  e)f  its  lie;e;nse;  te)  e)ne;  e)f  the;  twe) 
lcirge;st  meehile;  elatei  e:arrie;rs  within  ii 
s])e;e:ifie;el  time;  ])e;rie)el.  We;  will  ne)t.  in 
this  pre)e:e;e;eling.  i)ele)pt  <i  svsle;m  fe)r 
impe)sing  unjust  e;nrie'.hme;nt  pe;n:iltie;.s  in 
the;  e;ve;nt  theit  a  lie;e;n.se;e;  e)f  A\VS-4 
e)i)e;rating  iiiitheerity  .see;ks  te)  tninster  its 
lie:ense;  te)  e)ne;  e)f  the;  twe)  hugest  me)l)ile; 
elata  pie)viele;r.s.  Ne)r  will  we;  impeese 
;ielelilie)n;)l  re;strie:tie)ns  e)n  the  lie;e;nse;e’s 
ability  te)  tr<msfe;r  e)r  e)tht;rwi.se;  assign  its 
te;rre;strial  s])e;ctrnm  rights.  Riither.  the 
(ie)mmissie)n  will  e;e)ntinne  te)  re;vie;w  any 
pre)pe)se;el  trimsfe;is  e)f  e:e)ntrol  e)r 
a.ssignmeaits  e)f  AWS-4  authe)rity  imeler 
its  re;ejiiire;ments  them  in  ])lae:e.  Finally, 
we  ne)te  that  we  have  recently  initiated 
:i  proc;e;e;eling  te)  e;xamine  spe;e:trum 
ce)ne:entratie)n  issuers  anel  that,  eluring 
the  |)e;nele;ne;y  of  this  pre)ce;e;eling,  we 
will  e:e)ntinue;  te)  eipply  e)ur  e:ase;-l)y-e:a.se 
cipproach  te)  se;e:onelary  markets 
trimsae:tie)ns  anel  initied  lie;e;nse; 
iipplie:atie)ns  as  ne;e:e;.ssary. 

(I.  Relocation  and  dost  Sbarin;.’ 

1.  Fmerging  Te;e:hne)le)gie;s  Pe)lie:ie;s 

208.  The;  Fme;rging  Te;e:hne)le)gie;s  (FT) 
pre)e;e;ehire;s  re;])re;se;nt  <i  hre)ael  .set  e)f  le)e)ls 
th.it  the  Oeemmissie)!)  use;s  te)  iiiel  the; 
pre)e:e;ss  e)f  meiking  s|));e:trmn  aviiiliihle; 
fe)r  ne;w  ii.se;s.  (;e;ne;riillv,  the; 

(ie)mmissie)n  ;)])i)lie;s  the:  I'iT  pre)e:e;elure;.s 
whe;n  it  is  ne;e:e;s.siiry  te)  re;le)e:;ile; 
ineannhent  lie:e;nse;e;s  te)  inlre)elue:e;  ne;w 
se;rvie;e;s  inte)  a  fre;e|ne;ne:v  hanel.  The; 
(ie)mmissie)n  se;ts  a  ‘‘snnse;t  ehite;” — a 
elate  by  whie;h  ine:innl)e;nt  lie:e;n.sees  may 
not  e:anse;  interferene:e;  te;  ne;w  hanel 
entrants.  Prie)r  te)  the  sunset  date,  the; 
new  entrants  mav  ne;ge)tiate  with 
ineannbents  te;  gain  early  entry  into  the; 
hanel  anel.  if  ne;ea;ssary.  may  re;le)e:ate  the; 
incumhents  te)  ce)mparahle  facilitie;s. 
Be;e:ause  new  entnmts  may  have  te) 
re;le)e;ate;  ineannbents  from  a  larger 
freeiueneiy  remge  e)r  gre;ate;r  ge;e)gra’'hie: 
are;a  than  whe;re;  the  new  entnints  iil 
eepeiiite.  the  (a)mmissie)n  alse)  tvpiean, 
establishes  fi  e;e)mpanie)n  .se;t  e)f  e:e)st- 
sharing  j)re)e:e;dure;s.  T'he;se;  pre)ea;ehire;.s 
allow  the;  e)|)e;nite)rs  tluit  have;  re;le)e:;ite;el 
ineannbents  te)  he;  re;imhurse;el  ;i  |)e)rtie)n 
e)f  the;ir  re;le)e:;ilie)n  e;xpense;s  fre)m  ne;w 
eentnmts  lliiit  l)e;ne;fit  fre)m  the;  s])e;e:trmn 
e:le;;irane:e;.  The;  €)pplie:atie)n  e)f  spe;eafie; 
re;le)e;atie)n  ;mel  ce)st  sh.iring  ])re)e:e;.sse;s 
imeler  the;  liT  frame;we)rk  ge;ne;rcillv 
varie;s  fe)r  e;iie:h  fre;e]ne;ne;y  hanel.  iinel  is 
ha.seel  e)n  the;  tv])e;s  e)f  ineannhe;nl 
liea;nse;e;s  iind  piirtieailar  h.mel 
e;hciracte;ristie;s.  We;  eliseai.ss,  bele)w.  the; 
jiartieadar  re;loe:atie)n  anel  e:e)st  sharing 
j)re)ceelure;s  thiit  we;  aeleept  leer  the  2000- 
2020  MHz  anel  2180-2200  MHz  hanels. 


Rele)catie)n  anel  ("eest-Sharing  leer  2000- 
2020  MHz 

200.  Rackgronnd.  The  lower  i)e)rtie)n 
e)f  the  AWS-4  h.inel  (2000-2020  MHz)  is 
peirt  e)f  the;  1000-202.')  Ml  Iz  hanel  thiit 
the;  (a)mmissie)n  re;alle)e;ate;el  fre)m  the; 
Hre)iiele;ast  Anxiliiiry  .Se;rvie.e  (BAS)  te) 
e;me;rging  tee;hne)le)gie;s  sue:!)  as  PfiS. 
AWS.  anel  MS,S.  (ionsistent  with  the; 
re;le)e:atie)n  prine:iple;s  first  e;stal)lishe;el  in 
the  (a)mmissie)n's  Finen.’ing 
Technologies  proce;i;eling.  i;ae:h  new 
e;ntrant  hael  an  inelepenelent 
respeensihilily  te)  re;le)i:ate;  ineannhent 
BAS  liea;nsee.s.  S])rint  Ne;xtel  (Sprint), 
wliiedi  is  tlio  P(iS  liea;nse;e  at  1000-100.') 
MHz.  e;omple;ted  tlie  BAS  transition  for 
the  entire;  3.5  me;gahe;rtz  in  2010.  In 
2011.  Sprint  notifieel  the;  Commissie)n 
that  it  eaitereel  in  a  private  setthanent 
with  DISH  to  ri;.se)lve;  its  elis])nte;  with 
MSS  licensees  witli  res])e;e;t  te)  MSS 
license;es‘  e)hligation  to  re;imhurse;  Sprint 
for  their  share  of  tlie  BAS  reloe:atie)n 
e:e)sts. 

210.  Discussion.  W'e  finel  that  ne) 
aelelilie)nal  re;le)e:atie)n  e)r  e:e)st-shiiring 
])re)ea;eiure;s  are  iu;e:e;ssiirv  fe)r  the  2000- 
2020  MHz  AWS-4  hanel.  In  iielelitieen. 
iiltheeugh  we;  ele)  ne)t  iieleejit  e;osl-sharing 
rule;s  in  this  Report  and  Order,  we; 
ediirify  tluit  AWS-2  lie:e;nse;e;.s  will 
e:e)ntinue;  te)  be;  re;.s])e)nsil)le;  fe)r 
re;imhur.sing  .Sprint  fe)r  2/7lh  e)f  the;  BA.S 
re;le)e;iilie)n  e:e)st.s  (i.e..  the;  pre)])e)rtie)n<d 
shiire;  e)f  the;  e:e)sts  as.se)e:iiite;el  with  .S|)rint 
re;le)e:ating  10  me;g<ihe;rtz  e)f  BA.S 
spe;e:trinn  that  mav  he;  nseel  hv  AW.S-2 
e;ntrants)  ;md  that  sue;h  ceesl-shiiring 
issues  will  he  iielelre;sse;el  in  a  .se;])arcite 
pre)ce;eeling. 

211.  Relocation.  As  e;x])laineel  in  the 
/\lf'.S-4  NPRM.  Sjjrint  unele;rte)ok  the 
reloe:atie)n  e)f  BA.S  freein  the;  eaitire  3.5 
megaliertz  at  1000-2025  MHz  anel 
ne)tifieel  the  Commission  that  tliis 
transitieai  was  ce)mpli;ted  in  2010.  Ne) 
l)arty  raiseel  outstaneling  re;loe:atie)n 
issues,  unrelateel  te)  e:e)st-sliaring  (whicli 
is  eliseai.ssed  below).  fe)r  the;  1000-2025 
MHz  biind  in  re;s])onse;  to  t)u;  /\lF.S-4 
.\’PRM.  There;fe)re;.  we;  finel  no  neeel  te) 
aelopt  aelelitie)n<il  re;le)e;ation  pre)e;eelure.s 
fe)r  the;  1000-2025  MHz  hanel. 

212.  dost  Sharing.  Even  theeugh  .Sprint 
e)nlv  benefits  freem  the;  use;  e)f  five; 
me;g<ihe;rtz  e)f  spe;e:trum  (1000-1005 
MHz).  .Sprint  ineairreel  signifieamt  e:e)sts 
in  cle;iiring  the;  reimiining  thirty 
me;gahe;rtz  e)f  s|)e;e:trum  (100.5-2025 
MHz)  te)  the  he;ne;fit  e)f  e)the;r  entrants. 
The;  (’.eanmi.ssie)))  luis  eaensi.stently 
affirme;el  its  ge;ne;r<il  e;e)st-sharing  pe)lie:v 
thiit  an  e;ntrant  wlu)  has  releeeaiteel 
ineannbents  fre)m  re;alle)e;iiteel  spe;e:trum 
is  e;ntitle;el  to  reimhursement  fe)r  a 
])e)rtie)n  e)f  the  hiinel  e,le;aring  e:e)sts  freem 
e)the;r  entrants  he;ne;fitting  fre)m  that 
re;loe:atie)n.  The;  Commissie)n  has 
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emi)hasized  that  all  entrants  to  the 
l‘)tH)-2()25  MHz  hand  inav  he  nupiircul 
to  hear  a  proportional  share  oITIk;  costs 
incuiTCKl  in  the  HAS  cUsnance.  on  a  pro 
rota  basis  according  to  tlu;  amount  oi 
spectrum  each  laitrant  is  assigmul.  ()t 
the  total  2.'i  m(?gahertz  of  spectrum,  live 
megahertz  was  authorized  tor  HOS  and 
held  hy  .Sprint:  10  mtigaherlz  is 
authorized  tor  (hut  yet  to  lx;  auctioned 
and  licensed  as)  A\Y.S-2:  and  20 
megaluntz  was  authorized  for  M.S.S, 

.Sprint  ciarilied  in  the  riicord  that  Dl.SH 
satislnul  the  cost-sharing  obligations 
associated  with  20  megaluntz  of 
spectrum  in  the  H)00-202.')  MHz  hand 
and  that  the  onlv  remaining  co.st-sharing 
obligations  in  this  hand  are  attrihntahle 
to  the  10  megahertz  ol  spectrum 
authorized  lor  A\V.S-2. 

213.  We  conclude  that,  consistcmt 
with  the  Commission's  policy  that  all 
entrants  to  the  l‘)‘)0-202.")  Milz  hand 
bear  a  proportional  .share  of  tlu;  costs 
incurnul  in  the  HA.S  clearance  on  a  pro 
rata  basis  according  to  the  amount  of 
spectrum  each  entrant  is  assigned, 
futiin!  A\V.S-2  lic(!n.s(!es  who  ent(!r  the 
hand  prior  to  the  sunset  date  will  hi; 
r(!sponsihle  for  nMinbnrsing  .S])rint  for  2/ 
7"*^  of  tlui  HA.S  reloc;ation  costs  [i.o..  tlu; 
proportional  share  of  the  costs  a.ssociate 
with  .Sprint  relocating  10  nuigahertz  of 
HA.S  spculrum  that  will  be  nsiul  hv 
A\V.S-2  (intrants),  fiach  five  nuigahertz 
block  of  s|)(ictrnm  in  tlui  105)0-202.') 

MHz  hand  repixisciiits  one-seventh  of  the 
relocatiid  HA.S  s|)ectrum.  .Sprint  has 
stated  that  th(!  pro  rata  shani  of  the 
overall  HA.S  nilocation  costs  attrihutahhi 
to  (iach  five  nuigidiertz  of  relocated  HA.S 
spectrnin  amounts  to  .S04.87.')..')l().  We 
Ixilieve  that  this  determination 
represents  tlui  most  fair  and  balanced 
ap|)roach  for  all  parties.  The 
Commission  will  address  the 
application  on  these  cost-sharing 
obligations  on  AW.S-2  li(.ense(is. 
including  .Sprint's  proposal  to  .set  the 
sunset  date  for  reimbnrseiniint  at  ten 
y(!ar.s  after  the  i.ssuance  of  the  first  AWS 
licen.ses  in  tluise  hands  s(!paratelv  in  the 
II  Block  MPIiM. 

2.  Relocation  and  (iost  .Sharing  for 
1‘n.')-l‘)2()  MHz 

214.  We  (hihir  cost-sharing  issues  for 
the  l‘)l.')-1‘)2()  MHz  hand  until  wc; 
(istahlish  .service  rides  for  that  hand, 
which  we  expect  to  do  in  the  near 
Inture. 

3.  Relocation  and  (iost-.Sharing  for 
21»0-22()()  MHz 

21.').  Background.  The  upper  jiortion 
of  AW.S-4  (21»()-22()()  MHz)  is  |)art  of 
the  21()()-22()0  MHz  band  that  the 
(ionmii.ssion  jirevionsly  reallocated  from 
the  Fixed  Microwave  .Services  (h^.S)  to 


emerging  technologies.  The 
(Commission's  licensing  records  show 
ap])roximately  700  aciive  F.S  licen.ses  in 
the  2180-2200  MHz  hand  and  that  most 
of  the.se  incnmhents  apjiear  to  he  state 
or  local  governmental  entities,  utilities, 
railroads,  and  other  hnsines.ses  with  I'.S 
links  licensed  in  the  Microwave  Huhlic 
Safety  Fool  (MW)  or  the  Microwave 
Indnstrial/Husiness  Fool  (MC)  for 
jirivate.  internal  communication.  F.S 
links  in  the  2180-2200  MHz  hand 
typically  are  paired,  for  two-way 
operation,  with  F.S  links  in  the  2130- 
21. 'll)  MHz  hand.  The  Commission 
])revion.sly  adojited  relocation  and  cost- 
sharing  rules  for  AW.S-1  licensees  in  the 
2110-21.').')  MHz  band,  and  we  projiosed 
in  the  /\U'.S-4  NPBM \o  adopt  similar 
rules  for  licensees  of  AW.S-4  ojierating 
authority  to  govern  relocation  and  co.st- 
sharing  in  the  2180-2200  MHz  hand. 

210.  Bclocation.  We  adopt  rules  for 
the  relocation  of  l'’.S  incnmhents  from 
the  2180-2200  MHz  hand  hy  an  AW.S- 
4  entrant  based  on  similar  rules  that 
a])])!)'  to  the  relocation  of  l-'.S 
incnmhents  from  the  21 10-21 .').')  MHz 
band  bv  AW.S-1  licensees.  We  also 
(establish  a  1 0-year  . sunset  date  from  the 
grant  of  the  first  license  or  i.ssuance  of 
a  modification  of  a  license  to  authorize 
the  use  of  the  2180-2200  MHz  hand  for 
AW.S— 1  under  jiart  27.  We  received 
minimal  comment  on  this  issue. 

217.  Under  the  AW.S-4  service  rules 
that  we  are  adopting,  the  M.S.S/AW.S-4 
licensee  will  he  re(|nired  to  build  a 
terrestrial  network  to  serve  a  large 
portion  of  the  country.  Thus,  the 
de|)loyment  of  a  ubiipiitous  AW.S-4 
network  creates  a  much  greater  certaintv 
that  incumbents  would  need  to  relocate 
from  the  hand  than  might  have  been 
antici])ated  under  the  exi.sting  M.S.S/ 

AT(i  regime.  Hecause  of  the  large 
number  of  F.S  incumbents  still  presimt 
in  the  hand,  we  find  that  it  .serves  the 
public  intere.st  to  ini])ose  an  obligation 
on  an  AW.S-4  entrant  to  relocate  F.S 
incnmhents  from  the  218()-22()()  MHz 
hand,  and  that  this  obligation  should  be 
indeiiendent  and  distinct  from  the 
exi.sting  M.S.S/AT(]  relocation  obligation. 
Coicseipiently.  this  relocation  obligation 
shall  not  snn.set  at  the  December  2013 
date  a])])lical)le  under  the  MSS/ATU 
rules  hilt  in.stead  shall  he  determined  hv 
the  AW.S-4  relocation  rules  which  we 
are  now  ado])ting. 

218.  Although  F.S  incumbents  in  the 
2180-2200  MHz  hand  were  subject  to 
relocation  hy  M.S.S  licensees,  we  find  it 
ajijiropriate  to  inpiose  relocation 
obligations  on  licensees  of  AW.S-4 
authority  at  this  time  because  we  now 
ado])t  service  rules  for  a  new  wireless 
terrestrial  service  under  I’art  27.  The 
Uommission  generally  adojits  relocation 


lirocednres  at  the  time  that  it  adopts 
rules  for  the  provision  of  new  services 
in  bands  that  are  u.sed  by  incumhent 
licensees.  The  M.S.S/ ATU  relocation 
rules  are  based  on  imiiiue  circumstances 
that  were  only  a])plicahle  to  M.S.S.  The 
Uommission  (le])arted  from  its 
traditional  relocation  rules  in  adopting 
a  mandatory  negotiation  jieriod  for 
relocation  of  F.S  incmnhents  hv  M.S.S 
licensees  in  the  218()-22()()  MHz  hand  as 
well  as  providing  a  s])ecific  date  for  the 
start  of  the  ten-vear  sunset  period 
instead  of  the  issuance  of  the  first 
license  or  start  of  the  first  relocation 
negotiations.  The  Uommi.ssion  believed 
that  the  modifications  to  the  traditional 
relocation/negotiation  procedures  was 
warranted  due  to  the  ])resence  of  sjiecial 
circumstances  .s|)ecific  to  M.S.S  and 
ho|)ed  that  it  would  exjKHlite  the 
relocation  of  F.S  incumbents  from  the 
218()-22()()  MHz  hand.  The  Commission 
akso  has  stated  that  tho.se  sjiecial 
circumstances  are  not  a])])licahle  to 
relocations  hv  AW.S  licen.sees  and 
declined  to  depart  from  the  traditional 
trigger  for  determining  the  mandatory 
negotiation  period  and  the  sunset  dates 
for  the  relocation  of  F.S  incnmhents  hy 
AW.S  licen.sees. 

215).  Although  F.S  incnmhents  had 
considerable  notice  that  thev  would 
likely  need  to  relocate  their  services,  we 
are  not  ])ersiiaded  that  this  should  he 
the  predominant  factor  in  our  decision. 
We  note  that,  under  the  liT  procedures, 
the  date  at  which  the  incmnhents  first 
received  notice  that  they  would  he 
relocated  has  not  determined  the 
.starting  date  for  the  relocation  sunset 
jieriod.  For  example,  when  the 
(Commission  allocated  spectrum  for 
AW.S,  including  at  21 30-21. '10  MHz  in 
2002.  and  thereafter  adopted  service 
rules,  modified  relocation  rules,  and 
adoj)ted  co.st-sharing  rules,  it  i:ontinued 
to  imiiose  an  obligation  on  AW.S-1 
licensees  to  relocate  F.S  incnmhents  at 
21 30-21, 'll)  MHz  for  ten  years  from  the 
date  on  which  the  first  AW.S-1  license 
was  granted,  even  though  those  IvS 
incnmhents  were  already  on  notice  that 
they  would  he  subject  to  relocation. 
.Similarly,  the  Uommission  decided  to 
relocate  HA.S  incnmhents  in  the  15)5)0- 
202.')  MHz  hand  to  make  wav  for  M.S.S 
in  15)5)7,  hnt  did  no)  begin  the  ten-vear 
relocation  ))eriod  until  2000  and  later 
extended  the  sunset  date  to  2013. 

220.  For  all  of  the  reasons  discussed 
above,  we  conclude  that  it  is  in  the 
])ul)lic  intere.st  to  adojit  relocation  rules 
for  licensees  of  AW.S-4  authoritv, 
including  the  trigger  for  determining  the 
mandatory  negotiation  period  and  tlie 
sunset  date  for  relocation  obligations, 
that  are  based  on  our  traditional 
Emerging  Technologies  proceedings  and 
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similar  to  rules  that  have;  <>()V(;rne(l  the 
ndocatioii  ot  incimihent  li(:ens(;es  hv 
AVVS-I  licensees  and  other  tturestrial 
\virel(;ss  licenseiis.  \V(!  h(diev(;  that  our 
action  will  promote  a  harmonized 
ai)])roach  under  i)arl  27  to  IIh;  r(!location 
of  l''S  incnml)ents  by  Im  restrial  wirehi.ss 
licensees  across  the  AWS  l)ands  and 
will  provide  IcS  incumbents  in  the 
21H()-22()()  Mllz  hand  with  a 
meaninginl  ojjportnnity  to  negotiate 
ndocation  agrecmients  with  a  iic(!nse(!  of 
A\VS-4  authority. 

221.  The  .s])(!cific;  rules  that  W(;  adopt, 
as  (!X])lained  above,  are  based  on  similar 
rules  that  apply  to  the  relocation  ol'FS 
incumbents  from  the  2110-21  .ati  MHz 
band  by  A\VS-1  licensees.  No  parties 
commented  on  modifying  the  ])roposed 
rules  themselves.  In  general,  licensees  of 
A\VS-4  authority  will  he  recpiinHl  to 
coordinate  their  frecpiency  n.sage  with 
all  ])otentially  affec;ted  co-channel  and 
adjacent  chanmd  FS  incumb(!nts 
operating  in  tin;  218{)-22()()  MHz  band 
prior  to  initiating  operations  from  anv 
has(‘  or  fixtul  station.  If  int(!rferenc(! 
would  occur,  thi!  licensee  of  A\VS-4 
authority  can  initiate  a  mandatorv 
negotiation  period  (two-v(!ars  for  non- 
public  safety,  thriie-years  for  pul)lic 
.salety)  during  which  each  ])arty  must 
u(!gotial(!  in  good  faith  for  tin;  purposi; 
of  agr(!(!ing  to  terms  uud(!r  whii:h  tin;  FS 
lic(;ns(;(!s  would:  (1)  Relocate  their 
o|)eratious  to  otluu’  fixed  microwav(! 
bands  or  other  nuMlia:  or  alternatively 
(2)  accept  a  sharing  arrangement  witli 
the  licemsee  of  A\VS-4  authoritv  that 
may  result  in  an  otherwise 
im])ermissil)le  levcd  of  interhu'ence  to 
the  FS  operations.  If  no  agreement  is 
reacluul  during  the  mandatorv 
negotiation  |)eriod.  the  licemsee  of 
A\VS-4  authority  can  initiate 
involuntary  relocation  procedures. 

222.  We  also  establish  a  l()-\ear 
sunset  date  from  the  grant  of  the  first 
lic:ense  or  i.ssuance  of  a  modification  of 
a  license  to  authorize  the  use  of  the 
218()-22()()  MHz  hand  for  A\VS-4  under 
|)art  27.  We  addressed  arguments  raised 
In'  DISH  with  respect  to  the  sunset 
above.  In  addition,  we  ado|)t  our 
proposal  to  delete  the  reterence  in 
footnote!  NCIKitl  in  the  H.S.  Table  of 
Freepiency  Allocations  to  all  Fixed  and 
Mobile  facilities  op(!rating  on  a 
.secondary  basis  not  lateir  than  December 
t),  201  .'F  No  ])arti(!.s  commented  on  our 
pro])o.sal  to  modifv  tiiis  footnote.  As  w(! 
exjjlaiued  in  the  /\ll\S— /  A'R/?.V/. 
grandfatluired  fixed  microwave  .svstems 
will  he  governed  by  the  procedures  in 

4?  101.70  after  the  ai)i)lical)le  sunset  date. 

222.  (^()sl-Sli(iriiig.  We  extend  the 
cost-sharing  rules  adopted  for  AWS-1 
licensees  to  the  AWS^  hand.  This  will 
r(!.sult  in  tlu!  cost-sharing  reciuirements 


sun.sc'tting  on  th(!  .same  date  as  the 
Rilocalion  obligations.  The  (iommission 
has  emi)ha.sized  that  it  is  desirable  to 
harmonize  tlu!  FS  nilocation  ])rocetlure.s 
among  tlu!  various  AWS  designated 
l)auds  to  the  gnuitest  (!xt(!nt  feasible!.  'I’lu! 
(iommissiou  .sp(!cificallv  not(!d  that 
r(!location  proc(!dur(!S  that  an!  consistent 
throughout  tlu!  baud  can  h(!  (!X|)(!Cted  to 
fost(!r  a  more!  e!ffie:ie!nt  re)lle)ut  e)f  AWS 
iinel  minimize  e:e)nfusie)n  iimeeng  the 
p;irlie!.s,  anel  thereby  .se!rve  the!  ])uhlie: 
inte!re!.st.  W'e!  he!lie!ve!  th.it  iieleepting  riders 
l)ii.se!el  em  the  pcirl  27  e;e).st-.sharing  rulers 
that  ipiply  te)  AWS-1  lie:e!use!e!s  will 
ae;e:ole!r:ite!  the!  re!loe;iitiou  ])re)e:e!.s.s  anel 
preimeite!  rajiiel  eleplewment  eif  ne!W 
iielvane:e!el  wire!le!s.s  .se!rvie:es  in  the  hanel. 
The  jiart  27  e:e).st-.sharing  rules  we!re! 
elesigneel  te)  ae:e;e)mme)elate  the 
elepleeyment  e)f  new  wire!le!.ss  te!rre!strial 
.ser\’ice)s  anel  luivi!  ii  i)rove)n  re!e:e)rd  e)f 
sue:e:ers.s.  We  iil.se)  ohsea  ve  tluit  the 
Ceemmissie)])  refineel  the  part  27  cost- 
shiiring  phm  haseel  e)n  the!  e!xpe!rie!ne:e! 
anel  re!e:e)rel  e)f  the  e:e).st-.sharing  i)lan  that 
<i])plie!el  te)  F(',S  uneler  part  24.  U'e 
therefe)!')!  he!lie!ve!  that  e)ur  aele)ptie)n  e)f 
similar  rulers  in  this  in.st;me:e!  will 
e!X])e!elite!  the!  re!le)e:atie)u  e)f  FS 
ine;unihe!ut.s  iinel  the!  intre)elue:tie)n  e)fne!W 
.se!rvie:e!.s.  We!  furthe!r  iinel  th.it  this 
a])l)roae:h  will  .serve  the  juililii;  inteireist 
heieiiiuse!  it  will  elistrihute!  reloe:atie)n 
e:o.st.s  more  euiuitahly  iiinong  the 
l)i!ne!fie:i<irii!.s  of  the!  re!le)e:iitie)n. 
e!ne:e)ur<ige!  the!  siiniiltaneHius  re!le)e:atie)n 
eif  multi-link.  e:e)mmunie;atie)n.s  svstems. 
anel  luieielerate!  the  releKiatiem  proe:e!s.s. 
the!re!hy  premieiting  ineire  nipiel 
ele!])le)yme!nt  eif  new  servieieis. 
Ae:e:e)relingly,  we  aeleipt  rules  in  liaseel  em 
the  feirmal  e:e).st-.shariug  pre)e:eehire!S 
eioelifieel  in  pen  t  27  eif  emr  rulers  tei 
ai)])e)rtion  rele)e:atie)n  e;e)sts  among  ihei.se 
entnmts  that  hemeifit  fremi  the  releieiatiein 
e)f  FS  incumbents  in  the  2180-2200 
MHz  hanel. 

224.  Cemsistent  with  emr  preijiosal  to 
eixtenel  the  e:e).st-sharing  rules  aele)|)teel 
feir  AWS— 1  lieiemseeis  tei  the  AWS-4 
hiinel,  we!  iil.se)  aeleipt  rulers  tei  ])e!rmit  for 
voluntary  self-releie.iiting  l'\S  ineiumbents 
te)  eibtain  reimhur.sememt  fremi  thei.se 
lieiensees  eif  AWS-4  autheirity  benetiting 
fremi  the  self-relocation.  Incumhent 
liiirtieiipiitiem  will  proviele  h’S 
ineiumbents  with  the  flexihilitv  to 
reloeiiite  themselves  anel  the  right  tei 
eihtain  reimlmrsemient  eif  their  releieiatiem 
eieists,  iieijusteel  by  eleipreieiiatiem,  up  tei 
the  reiimhurseimemt  e:iip.  fremi  iienv 
AWS-4  entriints  in  the  liiinel.  Ineiunilient 
piirtie:ijiiitiou  iilso  will  ae:e:e!le!rate!  the 
releieiiitiem  ]ireie:e!.ss  by  jireimotiiig  system 
wiele  reloeiatiems  iinel  result  in  faster 
eileniring  of  the  liiinel,  thereiby  eixpeeliting 
the  elepleiyment  eif  new  advanceui 


wireiless  servieies  tei  the  imlilie;. 
rhereifore!.  we  reiepiire  lieienseies  eif 
AWS-4  iiutheirity  tei  reimlmrse  FS 
ineiumhemts  that  veiluntarilv  .self-releieiiite! 
fremi  the  2110-21.'')0  MHz  anel  2100- 
2200  MHz  haiiels  anel  AWS  lieienseers 
will  he  entitleel  to  pro  voto  cost  shiiring 
from  other  AWS  lieiensees  that  also 
hemefiteel  from  the  seli-releiciitiem. 

22.').  With  re!.s]ie!e:t  to  eiost-sharing 
ohligatiems  em  MSS  eiiieniteirs  feir  l’\S 
ineiumhent  self-reileieiiitiem  in  the  2180- 
2200  MHz  hanel.  wei  reuieignize!  tliiit  the 
('.emimi.ssiem  previemsly  eleeilineiel  tei 
inpieise!  e;e).st  sharing  em  MSS  e)]ierate)r.s 
feir  voluntary  self-releieiatiem  by  FS 
ineiumhents  in  that  hanel.  Ace:eirelinglv. 
for  FS  ine:unil)ent.s  that  elee;t  to  self- 
releie:iite  their  paired  channels  in  the 
2120-21.')0  MHz  and  2180-2200  MHz 
hiinels.  we  will  impeise  e;ei.st-.sharing 
eililigations  em  AWS  lieiem.sees  hut  neit  on 
MSS  eiperateirs.  Wlieire  a  veiluntarilv 
releieiating  niie:re)Wiive  ine:umlie!nt 
releieiiites  a  paireiel  mie:rowave!  link  with 
piitlis  in  the  2 1.20-21. 'll)  MHz  anel  2180- 
2200  MHz.  it  inav  neit  .seieik 
reiimhurseiment  fremi  MSS  oiienitors  hut 
is  entitleiel  tei  reinilmr.seniemt  fremi  the 
first  AWS  lienefieiiary  for  its  iictual  costs 
for  reloeiiitiiig  tliei  paireel  link,  subject  to 
the  reinilmrseniemt  cap  in  ^27.1104(1)). 
This  innount  is  sulijeuit  to  elepreeiiatiem 
as  S])e!e:ifie!el  in  4?  27.11()4(h).  An  AWS 
lieiimsee  who  is  eihligiiteel  tei  reimimr.se! 
reloeiiitiem  e.eists  uneler  this  rule!  is 
e!Ulitle!ei  tei  eihtain  reinilmrseniemt  fremi 
either  AWS  hemeifieiiiirieis  in  ae:e:e)relane:e! 
with  S??  ^7.1 104  anel  27.1108.  Feir 
]mr])e).se.s  eif  applying  the  e:e)st-.sharing 
Ibrniula  reilative  tei  eitheir  AWS  lie;e!nse!e!S 
that  hemefit  fremi  the  self-relocation. 
elepre!e:iatie)n  shall  run  fremi  the  elate  em 
whie:h  the  e:learingheiu.se!  i.ssues  the 
ne)tie:e  eif  an  eililigation  tei  reinihur.se  the 
veiluntarily  rele)e:ating  niie:reiwave 
iucumhent. 

220.  We  reepiire  AWS-4  releicateirs  to 
file  their  reimlmrsemeiit  reepiests  with 
the  clearinghouse!  within  20  e;alenelar 
el.iys  of  the  elate:  the  reloe;ator  signs  a 
re!le)e:atie)n  agreeniemt  with  an 
ineaniihent.  Te!rre!.strial  eiperatiems  trigge!r 
ine:unil)e!nt  mie;re)wave!  re!le)e:iitiem.s  em  ii 
link-liy-link  lieisis,  anel  the  ('.emimissiem 
impeiseel  a  manelateiry  reupiiremiemt  th.it 
.ill  teirrestrial  e)]ie!nitor.s — AW.S  iinel  M.S.S 
A'rC — th.it  rele)i:ate!  FS  ine:mnhent.s  from 
the  211 0-21. '■)()  MHz  anel  2100-2200 
MHz  liiinels  use  ii  i:le!iiriughem.si!.  No 
party  ])rope)seei  th.it  we:  moelify  the  ruleis 
reiepiiring  the  use  of  a  eiliiariiighem.se  hv 
teirrestrial  wireilei.ss  lii:i!u.se.s  feir  lio.st- 
sharing.  'I’lie  eilearingheiuses  have: 
e:emsielerahle!  eixpeirieneie  in  eleterniining 
the  e:e).st -sharing  eihlig.itiem  eif  AWFS  anel 
eitheir  FT  eintities  feir  the  reileicatiem  eif  FS 
ine:unil)e!nt.s  from  the  21 10-21. 'll)  MHz 
anel  2100-2200  MHz  baiieis,  anel  the 
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('onuni.ssion  selectiul  chiaringhouses  to 
.serve  as  neutral  lhird-i)arties  in  the  cost- 
sharing  proce.ss.  We  continue  to  hcilieve 
tliat  a  inandatorv  r(K|ninMnent  will  allow 
the  clearinghouses  to  a(  cnralcily  track 
cost-sharing  ohiigalions  as  they  relate  to 
all  tern'strial  opiirations  and  e\p(uiile 
the  relocation  ol  I'S  incinnlKMits  Ironi 
the  21KO-22(){)  MHz  hand  hy 
ininiinizing  disputes  over  the 
n!iinhnr.s«anenl  (»f  thosi;  i:osts.  For 
similar  n;asons  and  consistent  with 
prec(!dent.  we  will  also  nHjuire  sell- 
relocating  microwave  incnmhents  in  tiu! 
21H()-22()()  MHz  hand  to  tih;  tlnnr 
nnmhnrs(Mnent  r(H|nests  with  tlm 
clearinghon.se  within  30  calendar  days 
<»f  the  date  that  they  submit  their  notice 
ol  .s(!rvice  discontinuance  with  thi; 
Commission. 

227.  We  further  recpiire  all  licensees 
of /WVS— 4  authority  that  are 
constructing  a  new  site  or  modifving  an 
exi.sting  site  to  file  site-s|)ecific  data 
with  the  clearinghouse  prior  to 
initiating  operations  for  a  ninv  or 
modifiiul  site.  The  site  data  must 
|)rovid(>a  d(;taih;d  description  of  the 
propo.sed  site’s  spt'ctral  fre{]uencv  use 
and  g«*ographic  location.  Wi;  will  also 
im|)o.s(;  a  continuing  dntv  on  tho.se 
entities  to  maintain  the  accnracv  of  the 
data  on  file  with  tin;  chsninghon.se.  We 
iind  that  such  an  ap|)roach  will  ensure 
fairness  in  the  prcMajss  and  pniclmhi 
!U!W  /\W.S-4  entrants  from  conducting 
inde|H!ndent  intc'rlerencti  stndicis  for  the 
purpose  or  tdlect  of  (wading  the 
nMinirement  to  nh;  .site-.;p(H:ific  data 
with  the  clearinghousi!  prior  to 
initiating  operations. 

228.  Utilizing  the  .site-.si)ecific  data 
snhmittcHl  hv  licensees  of  AWS-4 
authority,  the  clearinghou.se  determines 
the  cost -sharing  obligations  of  each 
entrant  hy  api)lying  the  Froximity 
Thn?shold  Te.st.  We  find  that  the 
])re.sence  of  an  entrant’s  site  within  the 
i’r<»ximity  Thre.shold  Box.  regardless  of 
whether  it  pr(?dates  or  postdates 
ndocation  of  the  incnmhent.  and 
mgardless  of  the  pottmtial  for  actual 
interference,  will  trigger  a  cost-sharing 
obligation.  Accordingly,  any  entrant  that 
«ingineers  around  the  FS  incumhmit  will 
trigger  a  co.st -sharing  obligation  once 
ndocation  of  the  FS  incnmiHmt  occurs. 

22‘).  Consistent  with  precedent,  we 
(‘stahlish  a  specific  date  on  which  the 
cost-sharing  plans  that  we  adopt  here 
will  sunset.  Wi;  find  that  the  sunset  date 
for  cost  sharing  pnrposcis  is  the  date  on 
which  the  relocation  obligation  for  the 
subject  hand  terminates.  Although  we 
realize  that  we  an;  adopting  a  sunset 
date  that  differs  from  the  sunset  date  for 
cost-sharing  obligations  of  AWS-1 
licen.sees.  we  find  that  establishing 
snn.set  dates  for  co.st  sharing  pnr])o.ses 


that  an;  commensnrati!  with  tin;  snn.set 
date  for  AW.S  ndocation  (d)ligations  in 
(iach  hand  aj)])n)i)riat(dy  balances  tin; 
int»;n!sl.s  of  all  aff(u:t(!d  |)arties  and 
(msunis  the  (!(|iiital)le  di.strihiition  of 
costs  among  thost;  (intrants  hciiiefiting 
from  th(!  ndocations.  W(!  niitiiiatci. 
howevtir.  that  AWS  (intrants  that  trigg(ir 
a  cost-sharing  obligation  juior  to  th(i 
snn.set  (lat(i  must  satisfy  tluiir  paviiKiiit 
obligation  in  full. 

230.  W(i  contiiUKi  to  nxiiiire 
|)articipants  in  tlui  cost-sharing  plan  to 
sidanit  tluiir  (lispnt(is  to  th(i 
(d(iaringh()n.s(i  for  nisolntion  in  tlui  first 
instanc(!.  Wlniie  |)arti(is  are  unahhi  to 
nisolve  tluiir  issiuis  h(ifor(i  tin; 
clearingh()us(i.  parties  an;  (inc()in'ag(id  to 
use  (ix|)(i(lit(id  .AHR  piHxaidnnis.  such  as 
binding  arbitration,  mediation,  or  other 
AHR  t(i(dmi(|n(!.s.  F,xc(i])t  for  tin; 
indep(in(lent  third  partv  ap|)rai.sal  of  tin; 
compensable  relocation  costs  for  a 
voluntarily  nilocating  micr()wav(i 
incumlxiiit  and  docnmentation  of  the 
relocation  agnuiinent  or  di.scontinnance 
of  s(irvic(i  r(i(|ninid  for  a  nilocator  or  self- 
Hilocator’s  r(iiml)nr.s(im(int  (daim.  both  of 
which  mn.st  Ixi  snl)mitt(i(l  in  tlniir 
(iiitinity.  w(i  r(i(|nir(i  jiarticipants  in  tin; 
co.st-sharing  plan  to  provi(l(i  only  tin; 
nniform  co.st  data  r(i(in(i.st(i(l  hy  tin; 
(d(iaringhons(i  sid)j(ict  to  tin;  continuing 
nKininiiiHinls  that  nilocators  and  s(ilf- 
■'(ilocators  maintain  dociniKintation  oi 
(;()st-r(ilat(i(l  i.ssmis  until  lh(isnns(it  (lat(i 
and  pr()vi(l(i  smdi  docnnuintation.  upon 
r(i(|n(i.st.  to  tlui  cl(iaringh()n.s(i.  tin; 
(Commission,  or  (intrants  that  lrigg(ir  a 
co.st-sharing  obligation.  In  addition,  w(i 
also  nKpiini  that  parti(is  of  intenist 
cont(i.sting  tin;  cl(iaringhon.s(i's 
d(it(irmination  of  s])(icifi(:  cost -sharing 
obligations  innst  i)r()vi(l(i  (ivichiiitiary 
snp])ort  to  demonstrate  that  their 
calcidation  is  reasonahhi  and  nuuhi  in 
good  faith.  Sp(icifi(:ally.  th(!.s(i  ])arti(is  an; 
ex|){i(:t(id  to  (iX(ircise  diKi  diligence  to 
obtain  the  information  muxi.s.sary  to 
|)re])ar(i  an  in(l(ip(in(i(int  (istimate  of  tin; 
relocation  costs  in  (jiHistion  and  to  fiU; 
the  inde|)(;ndent  (istimate  and 
.snp])orting  docnmentation  with  the 
(d(iaringhon.se. 

231.  W(i  (ixi)(i(;t  new  (intrants  and 
in(;nmh(int  lic(ins(i(is  to  act  in  good  faith 
in  all  matt(irs  r(ilating  to  tin;  cost-sharing 
process  luiniin  (islidilisluid.  Allhongh 
th(i  (Commission  has  g(in(irallv  r(i(jnir(i(l 
“good  faith”  in  tlui  C()nt(ixt  of  parti(!s’ 
l)artici])ati()n  in  luigotiations,  .s(ilf- 
(■(ilocating  incnmlxints  Ixiiuifit  through 
tlniir  participation  in  the  cost-sharing 
nigime  and  tluinifoni  w(i  (ix|xict  tlxiin  to 
act  in  g(xxl  faith  in  .s(i(iking 
reimhnrsenxint  for  nicovxirahhi  costs  in 
accordainxi  with  tlui  (Commission’s 
ruhis.  W(!  find  that  the  (pnistion  of 
whether  a  ])articular  party  was  acting  in 


good  faith  is  l)(ist  addre.ssed  on  a  ca.s(i- 
hy-case  basis.  Uy  ixitaining  snffici(int 
fUixihility  to  craft  an  ap|)r()priat(i 
niiixidy  for  a  given  violation  in  light  of 
th(i  jiarticnlar  circnmstaiuuis  at  hand,  w(i 
can  (insnn;  that  anv  party  wlu)  violat(is 
onrgood  faith  r(i(inir(im(ints.  eitluir  by 
acting  in  had  faith  or  by  filing  frivolous 
or  harassing  claims  of  violations,  will 
sillier  snffici(int  j)(inalli(is  to  ()ntw(iigh 
any  a(lvantag(i  it  hoped  to  gain  by  its 
violation. 

IV.  Ancillary  Terre.strial  (Component  in 
the  2  (dIZ  MSS  Hand 

232.  W(i  (iliininat(i  the  AT(C  rnhis  for 
the  2  (CHz  band  and  (l(il(it(i  the  forimir 
f(X)tnot(i  N(Cl(i8  (now  ninnb(ir(i(l  N(C43) 
from  the  IJ.S.  Table  of  Allocations.  We 
conclude  that  authorizing  two.  di.stinct 
terre.strial  inobihi  operations  in  the  band 
would  result  in  confusion  and 
nidnndancy.  Fnrthermoni,  the  changing 
circnmstaiKXis  in  tlui  2  (CHz  MSS  band 
(l(im()nstrat(i  that  ATCC  nignlations  an;  no 
l()ng(ir  the  Ixist  franunvork  for 
(l(iV(il()|)ing  and  diiploving  t(irr(istrial 
broadband  o]Xirati()ns  in  tlui  band, 
lunally.  tlui  record  nifhicts  no 
()|)|)osition  to  onr  adopting  tlui 
|)r()|)()sal.s.  We  tlxinifoni  conclude  that 
tlui  pot(intial  Ixiiuifits  of  onr  jiroiiosals 
would  ontw(iigh  any  ])()t(intial  costs.  In 
(iliminating  tlxi  A’l’fC  rnUis  for  tlxi  2  (Cl  Iz 
MSS  band,  we  (impha.slz(i  that  onr 
action  (kxis  not  r(isnlt  in  changes  to  tin; 
AT(C  rnhis  for  (iitlxir  tlui  b-band  or  tin; 
Hig  I,I‘C()  band:  ratluir.  w(i  intend  to 
addixiss  issiKis  ]Xirtaining  to  tin;  A'lXC 
rnhis  for  tho.s(i  bands  in  oiui  or  inoni 
s(i|)arat(i  pro(:(i(idings  at  a  lat(ir  date. 

V.  Order  of  Proposed  Modification 

233.  As  not(!(l  above,  although  the 
2()()()-2()2()  MHz  and  218()-22()()  MHz 
bands  an;  ciirniutly  assigned  to  two 
diffeniiit  lic(ins(ies,  (Cannna  Aciinisitions 
b.L.CC.  ((Cannna)  and  New  HBSH  Sat(illit(i 
S(irvic(is  (C.P.  (New  HBSD).  both  licens(is 
are  wholly  owiuid  subsidiariiis  of  DISH. 
In  ])aragra])h  17.'j  abovii,  we  direct  th(is(i 
2  (CHz  MSS  lic(ins(i(is  to  (let(irmin(i  how 
to  (iff(ictnat(i  tlui  niconfignration  of  tlui  2 
(CHz  MSS  band  into  an  A-B/A-B 
arrangement  by  each  lic(ins(ie  s(il(icting 

a  dn])l(ix  jiair  in  r(!S])ons(i  to  this  Onhir 
of  Prop()S(id  Modification.  For  tlui 
Riasons  (liscn.ss(!(l  throughont  this 
licport  and  Order,  we  conclude  that  it 
is  in  th(i  public  int(ir(ist,  (:()nv(inienc(i, 
and  n(ic(issily  to  pr()p().s(i  nuxlifying  tlxi 
(ixisting  2  (CHz  MSS  licenses  as  follows: 

•  To  nuxlify  the  2  (CHz  MSS  lic(ins(is 
of  (Cannna  A(:(]ni.sition  b.b.(C.  (call  sign 
fC()(i()43())  and  N(iw  HBSD  Sat(illit(i 
S(!rvic(is  (C.P.  (call  .sign  F()7()272)  to 
niilect  the  dnphix  jiairing  that  (iach 
lic(ins(ie  s(il(!cts  in  its  r(isp(xise  to  this 
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OrdiM’  ol  l’ro])ose(l  Modifieation, 
c:()nsistent  with  paragraph  lyti.  above: 

•  To  add  AWS^  terrestrial  operating 
authority,  as  detailed  in  this  Uepoil  (ind 
Oi'di'.v  and  Ordvr  o!  Pvojioscd 
Modificdlion,  to  the  2  (dlz  M.SS  licenses 
ol  both  (ianuna  Actpusition  b.b.C;.  (call 
sign  l’i()()()43())  and  N(!w  DHSI3  Satidlite 
.Services  (hi’,  (call  sign  l'i()7()272) 
consistcnit  with  the  2  (Ill/.  MSS 
licensees’  duplex  j)airing  .selections; 

•  To  re(]nir(!  (ianuna  Ac()ui.sition 
b.b.(h  and  New  DBSD  Satellit(!  Services 
(hi’,  to  act:e])t  any  OOBK  interference  to 
M.S.S  or  ternistrial  o])erations  in  2000- 
200.'5  Mllz  from  lawful  o])eration.s  from 
future  100.'j-2000  Mllz  licensees; 

•  To  requin;  (hnnma  y\c(]ui.sition.s 
b.b.Ch  and  New  DBSD  Sati;llite  Services 
(hP.  to  acce])t  any  in  hand  interference 
in  some  or  all  of  2000-2020  MHz  from 
lawful  oi)eration.s  from  190.'j-2000  MHz 
licensees;  and 

•  To  eliminate  the  ATC  authoritv  in 
the  2000-2020  MHz  and  2180-2200 
MHz  s])ectrmn  hands  of  both  (hnnma 
Accpusition  L. !..(].  and  New  DBSD 
.Satellite  Services  (hP. 

234.  In  this  connection,  we  h(;Iiev(; 
that  the  proposed  lic(;n.se  modifications 
would  .s(;rv(;  the  ])nl)lic  interest  hv 
allowing  for  additional  terrestrial 
broadband  spectrum,  whih;  minimizing 
harmful  int(;rf(;rence.  In  accordance 
with  .s(;ction  31(i(a)  of  tin; 
(lomnmnications  Act.  as  amended,  and 

1.87(a)  of  the  (iommi.ssion's  rules,  we 
will  not  issm;  a  nuxlification  order(s) 
until  (hnnma  Actpusition  b.b.(].  and 
N(;w  DBSD  Satellite  Services  (hP.  have 
r(;ceiv(;d  notice  of  our  proposed  action 
and  have  had  an  o]3portnnitv  to  protest. 
We  dir{;ct  the  staff  to  send  this  Report 
and  Order  and  Order  of  Proposed 
Modification  by  certifi(;d  mail,  return 
recei])t  re(iuest(;d  to  (hnnma  Accjuisition 
LL.C..  and  to  New  DBSD  Satellite 
.Services  ChP.  Pursuant  to  .section 
31(i(a)(l)  of  the  Ac;t  and  §  1.87(a)  of  the 
(]ommi.ssion’s  rules,  receipt  of  this 
Hdport  and  Orcinr  and  OnUw  of 
Proposed  Modification  by  certifi(;d  mail. 
n;turn  receipt  reijiiested.  shall  constitute 
notification  in  writing  of  onr  Ordcrof 
Proposed  Modification  proj)o.sing  to 
modify  the  2  (d  lz  M.S.S  licenses  of 
(hnnma  Acejuisition  L.b.(h  and  N(;w 
DBSD  .Sat(;llite  Services  (hP.  and  of  the 
grounds  and  r(;a.sons  therefore,  (hnnma 
Actpiisition  b.L.(i.  and  New  DB.SD 
.Satellite  .S(;rvices  (hP.  shall  have  thirtv 
days  from  the  dati;  of  such  receipt  to 
protest  such  Order  of  Proposed 
Modification.  To  protest  the  pro|)osed 
modifications,  (hnnma  Acepusition 
b.b.C.  or  New  DB.SD  .Satellite  .Services 
(hP.  mu.st.  within  thirty  days  {)f 
receiving  notice  of  this  Report  and 
Order  and  Order  of  Proposed 


Modification,  submit  a  written 
statement  with  sufficient  evidence  to 
show  that  the  modification  would  not 
he  in  the  ])uhlic  interest.  Tin;  i)rote.st 
must  he  filed  in  the  Hlectronic  (iomment 
l'’iling  .System  (I'Xih’.S)  under  W'l’  Dock(;t 
No.  12-70  or  with  the  Office;  of  the 
.Si;cretarv.  l''(;d(;ral  (iomnmnications 
(Commission.  44.'i  'rw(;lfth  .Str(;(;t  .SW.. 
Room  r\V-A23.'j.  Washington.  DO 
2().'j.'j4;  tin;  prot(;.sting  party  mu.st.  within 
30  days  of  r(;ceiving  notice;  e)f  this 
Report  and  Order  and  Order  of 
Proposed  Modification,  .senel  a  e:e)pv  eif 
the;  pre)te;st  vi.i  e;le;e:tre)nie:  mail  te;  Ke;vin 
He)lme;s  e)f  the;  Bre)aelhanel  Divisie)n  e)f 
the  WireU;.s.s  Te;lee;ommunie:atie)ns 
Bure;!ui  ;it  Kevin.IIolines@fcc.gov.  (This 
aelelre;.s.s  is  |)re)per  eenly  for  prote;.sts 
suhmitteel  by  II. S.  mail.  Feer  hanel- 
elelivered  e)r  messenger-elelivereel  paper 
filings,  the  pre)pe;r  aelelress  is  230 
Ma.s.sae:husetts  Ave.  NE..  .Suite  110. 
Washingte)!!.  DO  2002.  Fe)r  eie)e:ume;nts 
.se;nt  by  e)ve;rnight  eleliverv  .service;  eether 
than  IJniteel  .Stiites  Postal  .Se;rvie;e; 

Expre;.ss  Mail  <mel  Prie)ritv  Miiil.  the; 
l)re)pe;r  iielelre;.s.s  is  0300  East  Ham])te)n 
Dr..  (Capite)!  He;ights.  MD  20743.  Fe)r 
fiirtlier  infe)rmatie)n.  e:e)ntae:t  the;  ()ffie:e; 
e)f  the;  .Se;cre;t;n’y  at  (202)  418-0300  eer 
mdortch@fcc.gov)  ()ne:e;  the;  30  eleiy 
pre)te;.st  pe;rie)el  Inis  la|).se;el.  (hnnma 
Ae:eini.sitie)n  L.E.O.'s  <mel  Ne;w  DB.SD 
.Siite;llite;  .Se;rvie:e;s  O.P.’s  right  tei  file;  a 
|)re)te;.st  e;xpire;.s.  anel  the;  Oennmissieni 
nniy  meielifv  the;  lie:e;n.se;.s  as  ne)tie:e;el. 
Fiinilly.  in  the;  e;ve;nt  tlnit  (hnnnni 
Ae:einisitie)n  E.E.O.  eir  Ne;w  DB.SD 
.Satellite;  .Se;rvie:e;.s  (hP.  re;je;e:t.s  <my  as])e;e:t 
eif  the;  preipeiseel  lie:en.se;  me)elifie:iitie)n.  it 
will  he  ele;e;me;el  lei  Inive  reje;e:te;el  the 
entire;  licen.se;  me)elifie:ation. 

23.'5.  We;  eleleigate  tei  the  Wirele;.ss 
Telee;ommimication.s  Bureau  anel  the 
International  Bure;an  the;  authenity  to 
issue  a  lie:e;n.se  me)elifie:atie)n  eireler  feir 
Oamma  Ae;e|ui.sitie)n  L.L.(C.  (e;all  sign 
E000430)  anel  for  New  DB.SD  .Satellite 
Servie-.es  O.P.  (e:all  sign  E07()272).  hut 
emly  te)  the  extent  e;e)n.si.stent  with 
])aragraphs  319—320  aheive. 

23().  E\  Parte  States.  llnle;.s.s  e)the;rwise; 
])re)viele;el  hv  the  Oenmnissiem  eir  its  staff 
pursuant  tei  §  1.1200(a).  a  lie:e;n.se; 
me)elifie;atiem  ])re)e;e;e;eling  nnele;r  Title  III 
eif  the;  Oe)mmimie:atie)n.s  Ae:t  is  tre;;ite;el  as 
ii  re;strie:te;el  i)re)e;e;e;eling  lor  ex  parte 
pur|)e).se;.s  iineler  §  1.1208  eif  the; 
Oenmnissiem’s  ride;.s.  In  this  e:;i.se;.  the; 
lie:e;nse;  me)elifie:;itie)n  pre)e:e;e;eling.s  iire 
re;hite;el  tei  the  eit)e)ve;-e;aptieme;el 
rnlemiiking  pre)e:e;e;eling,  WT  De)e:ke;t  Nei. 
12-70.  whie;h  is  ele;.signate;el  as  a  permit 
hut  eli.se:le).se;  ])re)e;e;e;eling  uneler  the  ex 
parte  rules.  Due  tei  the;  interre;lateel 
nature;  of  the;.se  pre)e:e;eeling.s.  we;  finel 
that  it  is  in  the  puhlie:  intereist  tei  tre;at 
the  lie:e;n.se;  me)elifie:atie)n  ])re)e;e;e;eling.s  as 


permit  lint  eli.se;le).se;  |)re)e:e;eeling.s  nneler 
1.1200  eif  the  Oeimmissiein’s  rules. 
Thereifeire.  any  ex  parte  pre;.se;nt<itiein.s 
that  are;  nniele;  with  re;spe;e;t  tei  the;  issues 
inveilve;el  in  the  .snlije;e:t  lie;e;nse 
meielifie:atiein  preie;e;e;eling.s  siili.se;(iue;nt  tei 
the;  re;le;a.se;  eif  the;  this  Order  of  Proposed 
Modification  will  he;  |ie;rmi.ssilile;  lint 
imi.st  he;  elise:lei.se;el  in  ae:e:eirelane;e;  with 
the;  re;e|nire;nu;nt.s  eif  §  1.1 20(i(h)  eif  the; 
Oeimmissiein's  ride;s.  Persons  making  ex 
parte  ]ire;.se;ntatieins  mu.st  file;  a  e:eiiiy  eif 
iiny  written!  pre.senitatiein  eir  a 
memeiranelmn  summarizing  any  eiral 
pre;.se;ntatiem  within  twei  liusineiss  elavs 
iifter  the  pre;sentatiein  (unle.ss  a  elifferent 
deadline;  aiiplicalile  to  the;  .Sunshine 
perieiel  a]i]ilie;.s).  Pe;rson.s  imiking  eiral  ex 
parte  jire.sentatieins  are  rinnineleel  that 
memeiranda  summarizing  the 
lire.sentation  must  (1)  list  all  ]iersons 
atteneling  eir  eitherwise  partie:ipating  in 
the  meeting  at  whie.h  the  ex  paiie 
pre.sentatiein  was  maele.  anel  (2) 
summiirize  all  elata  pre;se;nte;el  ;mel 
arguments  m.eele  ehiring  the; 

|ire;se;ntatiein.  If  the;  pre;.se;ntatiein 
e:einsiste;el  in  wheile  eir  in  pen  t  eif  the; 
presenitatiein  eif  el.ita  eir  argumemts 
.ilreaelv  re;fle;e:te;el  in  the;  pre;se;nte;r'.s 
writte;n  e:eimme;nts.  me;meiranel<i  eir  eithe;r 
filings  in  the;  ]ireie:e;e;eling.  the;  pre;se;nte;r 
mav  jireiviele  e;itatiein.s  tei  .sne:h  elata  eir 
iirgiimenits  in  his  eir  he;r  jirieir  e;eimme;nt.s. 
menneinmela.  eir  either  filings  (.spe;e:ifving 
the;  re;le;vant  |iiige;  anel/eir  ]iar;igniph 
nnmlie;r.s  where;  .sue:h  ehitei  eir  iirgnments 
e:an  he;  feiimel)  in  lieu  eif  sunmiiirizing 
thenn  in  the  menneiranehnn.  Deie:nme;nts 
sheiwn  or  givem  tei  (Ceimmi.ssiein  staff 
ehiring  ex  parte  me;e;ting.s  ;ire;  ele;e;me;d  tei 
he  written  ex  parte  pre.sentatieins  and 
must  he  file;el  eieinsistent  with  rule; 

§  1.1200(li).  Feir  aelministrative 
e;einve;niene:e  only,  any  filings  re;late;el  to 
this  Oreler  of  Prei|)ei.se;el  Moelifie;atiein 
must  he  fileel  in  WT  Deie:ke;t  No.  12-70 
and  may  he  filed  using  the  Elee:treinie: 
Ceimment  Filing  .Systean  (ECI'’.S).  http:// 
apps.fcc.gov/ecfs/2d.  In  preie:e;eeling.s 
governe;el  liv  rule  ^  1.49(1]  or  feir  whie;h 
the  (Commissiein  has  maele  available  a 
metheiel  of  elee:treinie:  filing,  written  ex 
parte  pre;.se;nt<itiein.s  anel  memeinmela 
summarizing  einil  e;.v  parte 
]ire;se;ntatieins.  emel  all  attiie:hme;nt.s 
the;re;tei.  must  he;  fileel  threiugh  the; 
ele;e;treinie;  e:eimme;nt  filing  systean 
av.iilahle;  feir  that  ]ireie:e;e;eling.  anel  must 
he;  fileel  in  the;ir  mitive  feirmat  (ei.g..  .eleie:. 
.xml.  .ppt.  se;;ire:halile;  .|ielf).  Partie;i|iimt.s 
in  this  preie:e;e;eling  sheiulel  familiarize; 
the;mselve;.s  with  the  (Ceimmissiein's  ex 
parte  rules. 

VI.  Neilice  of  Inquiry:  2  (JIIZ  Extension 
Hand  (Concept 

237.  In  the  /\lF.S-4  Notice  of  Impiiiy. 
the  fCommissiein  .sought  ceimment  on  a 
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variation  on  the  A\VS-4  hand  ])lan 
propostul  in  tlu;  /\ll’.S-4  A’P/fA/.  rhal 
l)aiu!  plan.  ItMimid  tin;  “2  (III/.  Hxlension 
Hand  (ioneept.”  would  have 
incorporattul  ihi!  NTIA  proposal  to 
reallocate  the  l(i‘).l-l  7  10  Ml  Iz  hand 
li'om  Inuleral  to  non-l'ederal  use  and 
would  have  n\sulte{l  in  a  O.")  miigahertz 
hand  that  paired  2180-2200  MHz 
(dowidink)  with  l(i0.'j-1710  Mllz 
(uplink)  and  a  80  nuigahertz  downlink 
expansion  hand  of  100.')-202.'i  Mllz.  77 
1  R  22787.  April  17.  2012.  nec:an.se  we 
adopt  a  specific  A\VS-4  hand  jjlan 
al)ov(!  that  inchuhis  much  of  this 
spectrum.  W(!  decline  at  this  lime  to 
pursue  the  2  (iHz  Rxlimsion  Hand 
Honcepl. 

VII.  Proc:edural  Matters 

/\.  I\if)t;r\v()rk  lUuliiction  Act  Aiuilysis 

288.  This  ilocument  contains 
modified  information  collection 
re(iuirements  subject  to  tlm  Paperwork 
Reduction  Act  of  109.1  (PRA).  Ihihlic 
Law  104-18.  it  will  he  submitted  to  tin; 
Office  of  Managcnnent  and  Hudget 
(OMH)  for  revi(!W  nmhn'  stiction  8.'507(d) 
ofth(!  f’RA.  OMfl.  the  gcnunal  public, 
and  otlu!!'  Fedinal  agmunes  are  invited  to 
connmmt  on  tin;  new  or  modilual 
information  collection  iHHiuirements 
t:ontained  in  this  proctuuling.  In 
addition,  we  note;  that  j)nrsnant  to  tin; 
Small  Husiness  l’ap(;rwork  Relief  Act  of 
2002.  Public  l.aw  107-108.  .see  44  II.S.C. 
O.lOOlcKO),  we  priivionslv  sought 
specific  comment  on  how  thi; 
('.ommi.ssion  might  further  reduce  the 
information  collection  burden  for  small 
business  concerns  with  fewer  than  2.1 
emplovees. 

280.  In  this  ])r(!sent  document,  we 
have  asse.ssed  the  effects  of  the  policies 
adopted  in  this  Report  and  Order  and 
()r(l(!r  of  Projjosed  Modification  with 
regard  to  iidbrmation  collection  burdens 
on  small  business  concerns,  and  find 
that  the.se  jjolicies  will  benefit  many 
companies  with  fewer  than  2.1 
emplovcH's  because  the  revisions  we 
adopt  should  ])rovide  small  entities 
with  more  information,  more  fle.xibilitv. 
and  more  options  for  gaining  access  to 
valnahh!  wirehiss  spectrum.  In  addition. 
W(!  have  ihiscribed  im|)acls  that  might 
affect  small  businesscis.  which  includes 
most  businesses  with  few(!r  than  2.1 
em|)loye{!s.  in  the  l-'inal  R(;gulatorv 
Fhixihility  Analysis  (FRFA). 

B.  Final  U(;;^iilat()iv  Flcxihilitv  Analysis 

240.  riu!  R(!gidalory  Flexibility  Act 
(Rl'  A)  re(pdr(!.s  that  an  agenev  prepan;  a 
nignlatorv  fbixihilitv  analvsis  for  notic:e 
and  comment  ruhnnakings.  unless  the 
agmicy  c(!rtifi(!s  that  “the  rnl(!  will  not. 
if  promulgated,  have  a  significant 


economic  imi)act  on  a  substantial 
nnmhiir  of  small  (Mitilies."  Accordingly. 
W(!  have  prepanul  a  l‘'Rl'’A  conceridng 
lh(!  possible  impact  of  tlu;  rni(!  changes 
conlaimul  in  lh<!  Hepovt  and  Ordcron 
small  (!ntili(!s. 

a.  A'effd  far.  and  Ohji'ctivcs  of.  the 
licporl  and  Order 

241.  Demand  for  wiridciss  hroadhand 
s(!rvice.s  and  tin;  network  ca])acily 
a.ssociated  with  those  .s(!rvi(:(!s  is 
surging,  rtisniting  in  a  growing  demand 
for  s])ectrmn  to  supixat  these  .serviccis. 
Adoptii)!!  of  smartphones  incnscscHl  at  a 
.10  i)ercent  annual  growth  rat(i  in  2011. 
from  27  i)(;rcent  of  IL.S.  mobile 
subscribers  in  December  2010  to  nearlv 
42  ])ercent  in  December  2011.  I'  lirther. 
consumers  have  raj)idly  adoptcul  the  n.se 
of  tablets,  which  were  first  introduced 
in  jannarv  of  2010.  Hv  tlu;  end  of  2012. 

it  is  estimated  that  one  in  five 
American.s — almost  70  million  p(!0])l(; — 
will  use  a  tablet.  Hetween  201  1  and 
2017.  inohih;  data  traffic  gcmeratiul  by 
tablets  is  (expected  to  grow  at  a 
compound  annual  growth  rate  of  100 
pcM’cent.  New  mohih;  applications  and 
services,  such  as  high  resolution  video 
commnnications,  an;  also  using  more! 
bandwidth.  For  (ixample,  a  singh; 
smartphom!  can  generate  as  much  traffic 
as  thirtv-flvc!  hasic-featuiH!  mohih! 
phones,  whihi  tablets  comu!ct(!d  to  8(1 
and  4(i  mitworks  use  three  limes  more 
data  than  smartphones  ov(!r  the  cellular 
mitwork.  All  of  these  tninds,  in 
combination,  arc!  crediting  an  urgent 
n(!(!d  for  more  network  capacitv  and.  in 
turn,  for  sidtahlc!  sptulrnm. 

242.  Th(!  2010  Xhilioind  Broadband 
Plan  recommended  the  Commission 
nndcirtake  to  make  500  nu!gahertz  of 
sp(!ctrnm  availahli!  for  hroadhand  n.se 
within  ten  vears,  including  800 
nK!gahertz  within  five  y(!ars.  The 
(Commission  has  taken  mmucrons  .st(!]).s 
to  achi(!ve  these  goals,  including 
r(!cently  adopting  a  notice  of  proj)osed 
rulemaking  on  conducting  tlu!  world's 
first  inc(!ntive  auction  to  re])urpo.se 
broadcast  .sp(!ctrnm  for  wir(!l(!s.s 
broadband  n.st!,  and  u])dating  the 
Commission's  nd(!s  for  the  2.8  CHz 
\Vir(!h!.ss  (Conmuinicalions  .S(!rvlce 
(\V(;S)  hand  to  p(!rmit  the  ns(!  of  the 
most  advanc(!d  wir(!h!.ss  t(!chnologl(!s  in 
that  hand. 

248.  In  l‘'(!hrnarv  2012.  Congr(!.ss 
(!nact(!d  rillc!  VI  of  tlu!  Middle!  (Class  'fax 
R(!li(!fand  )oh  (Cnxition  Act  of  2012  (tlu! 
‘‘.S])(!ctrnm  Act").  'fh(!  .S|)(!clrum  Act 
includes  sev(!ral  |)rovisi()ns  to  make 
more!  .s]X!clrmn  available  for  coinm(!rcial 
use.  including  through  auctions,  and  to 
im])rove  jniblic  .safety  communications. 
Among  oth(!r  things,  the  S])(!ctrnm  Act 
r(!(iuir(!S  the  (Commission,  l)y  Imhrnarv 


28.  201.5.  to  allocate  the  101.5-1020  Mllz 
hand  and  the  1005-2000  Ml  Iz  hand 
(colh!ctivt!ly.  th(!  H  Hlock)  for 
connn(!rcial  us(!.  and  to  auction  and 
grant  new  initial  lic(!ns(!s  for  lh(!  ns(!  of 
each  sp(!ctrum  hand,  sid)j(!cl  to  fl(!xihl(!- 
ns(!  s(!rvic(!  rul(!s.  (Congr(!.ss  provid(!d, 
how(!V(!r,  that  if  tiu!  (Commission 
d(!t(!rmin(!d  that  either  of  tlu!  bands 
could  not  1)(!  ns(!d  without  causing 
harmful  int(!rf(!r(!nc(!  to  commercial 
lic(!ns(!(!s  in  1080-1005  MHz  (ITCS 
downlink),  then  the  (Commission  was 
ix'ohihited  from  allocating  that  sii(!cific 
hand  for  coimmacial  ns(!  or  lic(!nsing  it. 
Additionally,  sculions  0401  (0  and  0418 
of  the  Sp(!ctrum  Act  sp(!cifv  that  the 
l)rocc!ed.s  from  an  auction  of  licen.ses  in 
th(!  1005-2000  MHz  band  and  in  tlu! 
1015-1020  MHz  hand  shall  he  deposited 
in  the  Public  SaftOy  Trust  Fund  and 
then  used  to  fund  the  Nationwide! 

Pid)lic  .Safety  Hroadhand  Network 
(“FirstNel").  The  H  block  sjjectrnm 
coidd  b(!  the!  first  .sp(!(;trnm  .s])e!(;ifie!(l  by 
the!  .Speulrmn  Act  to  he!  lic(!ns(!el  by 
iuiction,  iind  thus  could  r(!])r(!se!nt  the! 
first  inflow  of  r(!V(!nne!s  toward  this 
stcitulory  goal. 

244.  In  this  R(!port  and  Orde!!',  we 
increxise!  the  Nation's  su])])lv  of 
sp(!(:trum  for  mobile  hro.ielhand  by 
a(lo])ting  flexible  use!  rul(!s  for  40 
ine!gahe!rtz  of  spectrum  in  the  2  (CHz 
hand  (2000-2020  MHz  and  2180-2200 
MHz),  which  w(!  term  the!  A\V.S-4  band. 
In  so  doing,  we!  carry  old  a 
r(!ce)mm(!nelation  in  the  \Uition(d 
Broadband  Plan  that  the  (Commission 
e!nid)l(!  the  jirovision  of  sland-alone 
t(!rr(!slrial  services  in  the  2  (CHz  Mobile 
.Satellite  .Service  (M.S.S)  spexlrnm  hand, 
thus  dramaticallv  increasing  the  value 
of  this  sjiectrnm  to  the  jmblic. 
.Siiecifically,  we  remove  reigulatory 
barriers  to  mobile!  broadband  use  of  this 
s])e!ctrnm,  and  adojit  .service.  te!chnical, 
and  licensing  redes  that  will  (!nc()nrag(! 
innovation  and  investmemt  in  mobile 
hroiidband  and  provide!  certainty  and  a 
stable  re!gulatory  re!gime!  in  which 
broadband  (le!])l()ym(!nt  can  rapidly 
occur. 

I).  Legal  Basis 

245.  'I’lu!  actions  are!  aidhorizeel 
pursuant  to  sections  1, 2.  4(i).  201. 801. 
802,  808.  807.  808,  800.  810.  810.  810. 
824.  882.  and  888  of  the 
(Comnundcations  Act  of  1084,  as 
am(!n(l(!(l.  47  IJ.S.fC.  151.  152,  154(i). 
201. 801. 802.  808,  807,  808.  809,  810, 
810,  810.  824.  882.  and  888,  and  .Section 
700  of  the  Telecommunications  Act  of 
1090.  as  amended.  47  U.S.C.  1802. 
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hJ.  Description  and  Hstinuitc  of  the 
\hnnl)cr  of  Small  Hnlitics  to  Which  the 
Ihilcs  Will  Apply 

24().  'I'lu!  R1'’A  (lircHits  agcuieies  to 
provide  a  (le.seriptioii  ot.  and.  \vh(!re 
ieasible.  an  estimate  ol  the  numl)er  of 
small  (mtities  that  mav  hi;  alleeted  hv 
lh(!  rules  adopted,  lujrcnn.  Tlu!  Rh’A 
generally  dedimis  the  term  “small 
(mtity"  as  having  the  same  nuianing  as 
the  terms  "small  business. “  "small 
organization."  and  "small  governnumtal 
jurisdiction."  In  addition,  the  term 
“small  business"  has  tlu;  sanu;  meaning 
as  the  t(!rm  “small  business  conc(!rn" 
under  tin;  Small  Business  Act.  A  "small 
business  conccu’n"  is  one  which:  (1)  Is 
indej)endently  owned  and  operated:  (2) 
is  not  dominant  in  its  held  of  oi)eration: 
and  (2)  satisfies  any  additional  criteria 
established  by  the  SBA.  Below,  we 
descril)(;  and  estimate  the  number  of 
small  entity  licensees  that  may  be 
affected  by  the  adopted  rnlcjs. 

247.  Small  Businesses.  Small 
Organi/.ations,  and  Small  (iovernment(d 
fiaisdictions.  Onr  action  may.  over  lime, 
affect  small  entities  that  are  not  easilv 
categorized  at  ])resent.  We  tlua'efore 
d(;st:ril)(!  lune.  at  the  outset,  thiau; 
i;omprehensiv(!.  statutorv  small  emtitv 
size  standards  that  (uicompass  enliti(!s 
that  could  he  directlv  affectiul  hv  tin; 
propo.sals  under  consichu  ation.  As  of 
2()()U.  small  hnsines.s(!.s  re])re.sented 
U‘).U%  of  the  27. .'5  million  hnsiiK!Ssc!s  in 
the  United  Slates,  according  to  the  SBA. 
Additionally,  a  “small  organization"  is 
geiKM'ally  “any  nol-for-]n’oiit  enterprise; 
which  is  independ(;ntly  owned  and 
operated  and  is  not  dominant  in  its 
field."  Nationwide,  as  of  2007.  there 
were  approximately  1.021.21.')  small 
organizations.  Finallv.  the  term  “small 
governmental  jurisdiction"  is  defined 
generally  as  “governments  of  c:ities. 
counties,  towns,  townships,  villages, 
.school  districts,  or  s])ecial  districts,  with 
a  population  of  less  than  fiftv 
ihoiKsand."  Census  Bnr(;au  data  for  2007 
indicate  that  there  w(;re  80. .'527 
governmental  jurisdictions  in  the 
United  States.  We  estimate  that,  of  this 
total,  as  many  as  88,701  entities  may 
{jualify  as  "small  governmental 
jurisdictions."  Thus,  we  e.stimate  that 
most  governmental  jurisdictions  an; 
small. 

248.  Satellite  Telecomm  anient  ions 
(md  All  Other  Telecommanications.  'I'lii; 
rules  adopted  in  this  Order  would  affect 
some  ])roviders  of  .sat(;llite 
telecommunications  s(;rvic(;s.  Satellite 
t(;lecommnnications  service  providers 
include  satellite  and  earth  station 
oj)erators.  Since  2007,  the  SBA  has 
recognized  two  c:ensus  categories  for 
satellite  telecommunications  firms: 


“Sat(;llite  Telecommunications"  and 
“()tlu;r  'r(;Ieconnminications.”  Und(;r 
tin;  "Sal(;llite  T(;lecommnniciitions” 
cal{;gory.  a  busin(;ss  is  con.sider(;d  small 
if  it  had  .Si.")  million  or  l(;ss  in  av(;rag(; 
annual  r(;c(;i|)t.s.  Und(;r  tin;  “()th(;r 
T(;l(;conmnmications"  category,  a 
l)usin(;.ss  is  t:onsid(;r(;d  small  if  it  had 
$2.')  million  or  l(;ss  in  average  annual 
rec(;ipts. 

240.  'flu;  first  category  of  .Sat(;llit(; 
Tel(;comnm ideations  “comprises 
(;stabli.shm(;nts  primarily  engag(;d  in 
providing  i)oint-to-point 
t(;h;communications  servic(;.s  to  otlu;r 
(;stal)li.shments  in  the 
tel(;c.oinnumication.s  and  broadcasting 
industries  by  forwarding  and  receiving 
communications  signals  via  a  system  of 
satellites  or  reselling  satellite 
telecommunications."  For  this  category. 
Census  Bureau  data  for  2007  show  that 
there  wen;  a  total  of  .'512  satellite 
communications  firms  that  op(;rated  for 
the  entire  year.  (If  this  total,  404  firms 
had  animal  rec(;ipts  of  under  .SlO 
million,  and  18  firms  had  receipts  of 
.SlO  million  to  824,000,000. 

2.'50.  Tlu;  S(;cond  cat(;gory  of  Other 
T(;l(;commnnications  is  comprised  of 
(;ntiti(;.s  “primarily  (;ngaged  in  providing 
si)(;cialized  telecommunit:ations 
si;rvices,  such  as  sat(;Ilit(;  tracking, 
communications  t(;lenu;lry,  and  radar 
station  o])(;ration.  This  industry  also 
includes  (;.stal)li.shm(;nts  ])rimarilv 
engaged  in  jiroviding  .satellite;  t(;rminal 
stations  and  associat(;d  facilities 
comu;cted  with  oiu;  or  more  t(;rr(;.strial 
systems  and  capabh;  of  transmitting 
teh;comnumications  to,  and  receiving 
l(;h;communicalions  from,  satellite 
systems.  Establishments  providing 
Internet  services  or  voice  over  Internet 
protocol  (VoIP)  .services  via  client- 
snpplied  telecommunications 
connections  an;  also  included  in  this 
industry."  For  this  category.  Census 
Bureau  data  for  2007  show  that  there 
were  a  total  of  2,282  firms  that  operated 
for  the  entin;  year.  Of  this  total,  2,240 
firms  had  annual  receipts  of  under  S2.'5 
million.  Con.s(;(]U(;ntly.  the  Commission 
estimates  that  tlu;  majoritv  of  All  Other 
T(;lecommunication,s  firms  are  small 
(;ntiti(;s  that  might  hi;  affected  by  our 
actions. 

2.'51 .  Satellite  Telecommanications/ 
Mobile  Satellite  Service  Licensees. 
N(;ither  the  Commission  nor  the  ll.S. 
.Small  Business  Administration  has 
dev(;loi)ed  a  small  hu.sin(;s.s  size 
standard  specificallv  for  mobile  sat(;llite 
.s(;r\  ice  licen.s(;(;s.  Tlu;  a])])ropriate  sizi; 
standard  is  therefore  the  .SBA  standard 
for  .Satellite;  Telecommunications, 
which  jirovides  that  such  (;ntities  are 
small  if  they  have  Si  .'5  million  or  less  in 
annual  reveniu;.s.  This  indnstrv 


comprises  establishments  ])rimarilv 
engaged  in  providing 
t(;lecommnnication,s  .services  to  otlu;r 
(;stal)lishnu;nt.s  in  tlu; 
t(;l(;conununication.s  and  broadcasting 
indnstri(;s  hv  forwarding  and  r(;c,eiving 
communications  signals  via  a  svstein  of 
.satellit(;s  or  r(;.s(;lling  .satellite 
t(;l(;comnumication.s.  Cnrr(;ntlv.  the 
(Commission's  r(;cords  show  that  there 
are  21  entities  authorized  to  provide 
voice  and  data  M.S.S  in  the  United 
.States.  Tlu;  Commission  do(;s  not  have 
snffici(;nt  information  to  determine 
which,  if  any.  of  Ihe.se  parties  are  small 
entities.  The  (Commission  notes  that 
small  busines.ses  are  not  likelv  to  have 
the  financial  ability  to  become  M.S.S 
system  operators  because  of  high 
implementation  costs,  including 
construction  of  satellite  sjiace  stations 
and  rocket  launch,  as.sociated  with 
satellite  systems  and  services. 

2.'52.  However,  the  II..S.  (Census 
juibli.shes  data  about  .Satellite 
Telecommunications  geiu;rallv.  and  this 
data  may  well  be  relevant  to  the 
estimate  of  the  numt)(;r  of  voice;  and  data 
M.S.S.  (Census  data  for  2007  indicate  that 
.'512  satellite  telecommunications  firms 
o|)(;rat(;d  during  that  year.  Of  that  .'512, 
200  r(;c(;iv{;d  annual  r(;cei|)t.s  of  .810. 0 
million  or  l(;s.s.  18  firms  r(;c(;iv(;d  annual 
rec(;i])ts  of  l)(;lw(;(;n  .810. 0  million  and 
.824.  OOtt.tlO!)  and  20  r(;c(;ived  annual 
r(;cei])ts  of  82.'5.0  million  or  more.  .Since; 
the;  (Ce;nsn.s  ehilii  ele)e;.s  neit  eli.stingnish 
l)e;lwe;e;n  M.S.S  anel  e)the;r  type;.s  eif 
.satellite;  e:e)nnnunie:atie)n.s  e:e)mpanie;.s.  it 
e:anne)t  be;  kneiwn  ])re;e:i.sely.  baseel  em 
(Ce;nsus  elata.  heiw  manv  eif  the;  21 
antluirizeel  M.S.S  firms  are;  small. 
He)we;ve;r.  sine:e;  the  majeiritv  e)f  all 
sate;llite  te;le;e:e)mnumie:alie)ns  e:e)mi)anies 
were  small  uneler  the;  applie:able 
stanelarel,  a  liniiteel  infe;re;ne:e;  is  peissible 
that  some  of  the  21  M.S.S  firms  are  small. 
Sine;e  it  is  ]K)ssil)le  that  seinu;  M.S.S 
e:e)mpanie;.s  are  .small  entitie;.s  affe;e:teel  by 
this  Oreler.  we;  the;re;fore;  incluele  them  in 
this  .se;e:tion  e)f  the;  FRFA. 

2. '52.  Wireless  Telecommanications 
(Auriers  (except  satellite).  The;  Report 
and  Order  a|)plie;.s  variems  (Ceimmissiem 
polie:ie;s  anel  rules  tei  te;rre;stri:il  .se;rvie:e; 
in  the;  MS.S  banels.  We;  e.anneit  pre;elie:t 
whe)  may  in  the;  future  l)e;e:e)nu;  a 
lie:e;nse;e;  eir  le;a.se;  spe;e:trinn  feir  te;rre;.stri<d 
use;  in  the;.se;  hemels.  In  ge;ne;ral.  ;mv 
wire;le;,s.s  te;le;e:e)mnuuue:atie)ns  preivieler 
weuilel  he;  eligible;  tei  l)e;e:e)nu;  an 
Aelvane:e;el  Wire;le;.ss  .Se;rvie:e  lie;e;nse;e;  eir 
lea.se;  spe;e:trum  from  the;  M.S.S  eir  AW.S 
lie:e;nse;e;.s.  This  inelnstrv  e:e)mpri.se;s 
e;stal)lishnu;nt.s  engageel  in  eipeniting  anel 
maintaining  .swite:hing  anel  transmissiem 
fae:ilitie;s  tei  preiviele;  e:e)nununie:atie)n.s  via 
the;  airwave;s.  Establishments  in  this 
inelnstrv  have  sj)e;e:trum  lie:ense;.s  anel 
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provide  stTvieos  using  that  spectrum, 
such  as  cellular  ])h()ue  .services,  paging 
serx  ices.  \vir(;h!ss  Intermit  access,  and 
winihi.ss  vi(l(H)  services. 

2.')4.  Th(!  appr()|)riate  size  standard 
under  SHA  rules  is  for  the  category 
Winid  Telecommunications  (Carriers. 
Under  that  size  standard,  such  a 
husiniiss  is  small  if  it  has  !..')()()  or  lewcir 
employees.  (Aiiisus  Hureau  data  for 
2007.  which  now  supersede  data  from 
the  2002  (lensus.  show  that  there  weni 
8.188  firms  in  this  categorv  that 
opciiated  for  the  entire  year.  Of  this 
total.  8.144  had  (iinjiloyment  of  000  or 
fewer,  and  44  firms  had  (iinployment  of 
1.000  emplovees  or  more,  rhus  under 
this  categorv  and  the  associated  small 
business  size  standard,  the  C'.ommi.ssion 
estimates  that  the  majority  of  wireless 
telecommunications  carriers  (exce|)t 
.satellite)  are  small  entities  that  may  he 
affected  hy  our  actions. 

Di‘S(:iiption  of  Propiclad  liaporting. 
lU^cordkanpiii}’.  and  othai  (jOinplianca 
Iia(]iiirani(fnts 

2.'j.'>.  The  proj(!cted  reporting. 
recordkei;ping.  and  other  compliance! 
reepiirements  n!sulting  from  lln!  Haporl 
and  Ordar  will  apjelv  to  all  entities  in 
the  same!  manner.  The  Oommission 
l)(!li(!V(!.s  that  applving  the  same  rules 
(upially  to  all  entities  in  this  context 
promotes  fairness.  Th(!  (Commission 
doi!.s  not  believe  that  the  costs  and/or 
administrative  burdens  associated  with 
the  rules  will  unduly  burden  small 
(Mitities.  The  nwisions  the  (Commission 
adopts  should  benefit  small  entities  by 
giving  them  more  information,  more 
flexibility,  and  more  options  for  gaining 
acce.ss  to  valuable  wireless  spectrum. 

2.'i(j.  Any  aj)nlicant.s  for  licenses  of 
A\VS-4  operating  authority  will  he 
riHiuired  to  file  license  applications 
using  the  CCommis.sion’s  automated 
Universal  Licensing  System  (IILS).  IIL.S 
is  an  online  electronic  filing  svstem  that 
also  serves  as  a  powerful  information 
tool  that  enables  potential  licensees  to 
research  a])plications.  licenses,  and 
antennae  structures.  It  also  keejis  the 
public  informed  with  wcuikly  i)nhlic 
notices.  F(C(C  rnlemakings.  processing 
ntilitiiis.  and  a  telecomimmications 
glossary.  Liciiiisees  of  A\VS-4  tjjjerating 
authority  that  must  submit  long-form 
licen.se  a|)|)lications  must  do  so  through 
UL.S  using  Form  801.  F(C(C  Ownership 
Di.sclosnre  Information  for  the  Wirehiss 
Telecommunications  Services  using 
F(C(C  Form  802.  and  other  ajjprojjiiate 
forms. 


(»’.  .S7e/;.s-  taken  to  Miniiniza  Si’^nificant 
Kconoinic  Impact  on  SnudI  Entities,  and 
Si<>nilieant  Alternatives  Considered 

2.')7.  The  RFA  nupiinis  an  agency  to 
d(!scrihe  any  significant  alt(!rnativ(!s  that 
it  has  considered  in  reaching  its 
ap|)roach.  which  may  include!  tlu! 
following  four  alt(!rnaliv{!s  (among 
oth(!rs):  (1)  The  eslal)lishnu!nt  of 
diflering  compliance  or  r(!porting 
retjuiremenls  or  tim(!tal)le.s  that  take!  into 
acct)unt  tlu!  r(!source.s  available  to  small 
entities;  (2)  th(!  clarification. 
c:on.solidation.  or  sim])lification  of 
com|)liance  or  rei)orting  reejuireanents 
under  the  rule  for  small  (!ntities:  (8)  tlu! 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemptioii  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

2.'i8.  As  we  provide!  in  this  deport  and 
Order.  lie;e!nsing  the!  AVVS-4  biinds 
unele!r  Ee;e)nomie:  Are!a.s  (FA)  geuegniphie: 
size!  liexnises  will  ))re)viele!  re!gulate)rv 
paritv  with  e)the!r  AVYS  biinels  thiit  iue 
lie;e!nse!el  e)n  ;m  FA  heisis.  .sue:h  as  AWS- 
1  B  iinei  U  l)le)e:k  fie:e!nse!S.  Aelelitie)nally. 
ci.ssigning  A\VS-4  in  liA  ge!ogra])hie; 
cireuis  will  eelleew  A\VS-4  lie;e!n.se!e!s  te) 
niiike  aeljustments  te)  suit  their 
ineliviehuil  ne!e!els.  FA  lie:e!nse!  iiresis  <ire 
sniiill  e!ne)ugh  te)  i)re)viele!  .spe!e;trum 
iie;e:e:.ss  e)p|)e)rtunitie!s  fe)r  smalle!!'  e:;irrie!rs. 
FA  lie:e!n.se!  ;ue!as  iilse)  neest  within  :mel 
m:iy  be!  ciggre!g;ite!el  u])  te)  l;irge!r  lie:e!n.se! 
iireeas  that  hiive!  beu!]'.  use!el  by  the! 
(;e)mmi.ssie)n  fe)r  e)the!r  .se!rvie:e!s.  .sne:h  iis 
Miije)r  f]e:e)ne)mie:  Arexis  (MlxAs)  ;mel 
Re!gie)nal  Fe;e)ne)mic  Arexi  (;re)U])ings 
(RFA(i.s)  fe)r  the)se!  se!e!king  te)  eaexite! 
large!!’  .se!rvie;e!  arexis.  Lie:en.see!s  may  alse) 
aeljust  their  ge!e)gra])hie:  e;e)ve!r!ige  thre)ugh 
se!e:e)nelary  markers.  The!se  rulers  .she)ulel 
enable  lie;e!ns(!e!.s  of  A\VS-4  e)])e!r<iting 
anthe)rity.  e)r  any  entitie!.s,  whether  large 
or  small.  ])re)vieling  .se!rvie:e  in  e)the!r 
AWS  haneis  te)  me)re  eeasily  iieljust  their 
spe!e:trum  te)  builel  their  networks 
pursuant  to  ineliviehml  business  plans. 

288.  This  deport  and  Order  aele)pts 
rules  te)  pre)te!e:t  entitie!s  e)pen!ting  in 
ne!arhy  .s])e!e:trnm  banels  fre)m  harmful 
inte!rfe!re!ne:e!.  whie:h  may  ine:luele!  sniiill 
entitie!S.  'rhe  te!e:hnie:al  rule!s  aele)pte!el  in 
the!  deport  and  Order  m  e.  ele!.signe!el. 
ame)ng  eether  things,  te)  ])re)tee;t 
l)re)aeih;uiel  BUS  serviexes  e)|)erating  in  the 
1 880-1 85).8  MHz  hanel.  future!  se!rvie;e!.s 
e)pe!n!ting  in  the  188.8-2(){)()  MHz  bcinel. 
anel  f’eeleral  e)pe!nitie)ns  in  the!  2200- 
2280  MHz  b.mel  fre)m  harmful 
inte!rfere!ne:e  freein  AVVS^  e)pe!n!tie)ns. 

280.  The  deport  and  (h’f/ej’ pre)viele!s 
lie;e!nse!e!.s  e)f  AVVS-4  autheerity  with  the 
Ilexihility  te)  pre)viele!  any  fixeel  e)r 
me)l)ile!  .se)rvie:e!  that  is  e:e)nsi.stent  with 
the  alle)e:atie)n.s  fe)r  this  spe!e:trum.  whie:h 
is  ce)nsiste!nt  with  other  .spee;trum 


alle)e:ate!el  e)r  ele!signate!el  fe)r  lieienseul 
fixeeel  iinel  nie)l)ile!  serviex^s.  e.g.,  A\VS-1. 
The!  deport  and  Order  further  preevieles 
lor  lie;e!nsing  e)f  this  spe!e;trum  unele!r  the! 
(leemmi.ssieen’s  m;irke!t-e)rie!nte!el  part  27 
rule!s.  This  ineilueles  a])i)lying  the! 
Ue)mmissie)n'.s  se!e:e)nelarv  miirke!l 
|)e)lie:ie!.s  emel  rulers  te)  iill  tr<m.sae;tie)ns 
inve)lving  the  u.se  e)f  AWS-^  haneis  leer 
te!rre!.striiil  .se!rvie:e.s.  whie:h  will  ])re)viele! 
grexite!!’  |)re!elie:tiil)ilitv  anel  re!guliite)ry 
paritv  with  hemels  lie:e!nse!el  leer  terrestrial 
me)l)ile!  hreeaelhemel  .se!rvie;e!.  The!se!  rulers 
.she)ulel  imike!  it  easier  leer  A\VS-4 
preevielers  to  enter  .seceenehiry  market 
iirrangements  inveelving  terrestrial  u.se  e)f 
their  .si)e!e;trum.  The  .se!e;e)ndary  market 
rule!.s  apply  eHjUiilly  te)  all  entities, 
whe!the!r  small  e)r  hu’ge.  As  a  result,  we! 
believe  that  this  will  preeviele  an 
e!e:e)nomie:  benefit  to  small  e!ntitie!.s  by 
making  it  e!asie!r  fe)r  entities,  whetlu!!’ 
large  e)r  small,  to  enter  inte)  se)ce)nelary 
miirke!t  arr<mge!me!nt.s  fe)r  A\YS-4 
.s|)e!e:trum. 

//.  Fedend  dales  that  Mav  Duplicate. 
Overlap,  or  Conflict  with  the  dales 

2()1 .  Ne)ne!. 

Vlll.  Ordering  (;laiise!s 

282.  Ae;e:e)relinglv,  It  is  e)rele!re!el. 
pursiumt  te)  .se!e:tie)ns  1 .  2.  4(i).  201 . 801 . 
802,  808.  807.  808.  80‘).  810.  818.  818, 
824,  882  anel  888  e)f  the 
Ue)mmunie;;itie)n.s  Ae:t  e)f  1884,  eis 
amemeleel.  47  U.S.U.  l.'H .  1.^)2.  l.'’)4(i), 

201,  801, 802.  808.  807.  808.  808.  810, 
818.  815),  824.  882.  and  888  that  this 
Re])e)rt  anel  Orele!r  anel  Oreler  e)f  Breepeeseel 
Me)elifie:iitie)n  is  here!hy  aele)])te!el. 

288.  It  is  further  eerderexl  that  parts  1. 

2.  25.  27.  anel  101  e)f  the  (7)mmi.ssie)n’.s 
rule!S.  47  UFR  1.2.  2.'’).  27.  anel  101,  are 
ameneleel,.  e!ffe!e;tive!  80  elays  after 
pul)lie:atie)n  in  the  Federal  Register 
e!xce])t  as  e)tlu!rwi.se!  |)re)viele!el  here!in. 

284.  It  is  further  eerelerenl  that  the 
cunenelments,  ade)])te!el  abeeve!,  to 

1.848.  27.14.  27.17,  27.1181.  27.1184, 
27.1188,  27.1188.  27.1188.  21.1170, 
101.88.  anel  101.78(el)  of  the 
Ueemmission’s  rules.  47  (T’R  1.5)45), 
27.14.  27.17.  27.1181,  27.1184,  27.1188. 
27.1188,  27.1188.  21.1170,  101.85).  anel 
101.78(el).  whie:h  e;e)ntain  nenv  e)r 
me)elifie!el  inibrmatie)!!  e:e)lle!e:lie)n 
reHiuirements  that  reKjuire  ;ip])re)val  hv 
the!  Office  e)f  Managememt  anel  Buelge!t 
(OMB)  nnele!!’  the  Bapen  weerk  Reelueitie)!) 
Ae:t  (BRA),  will  l)e!e;e)me!  e!ffe!e:tive  .liter 
the!  ('e)mmi,s.sie)n  ])uhli.she!.s  .i  neitieie  in 
the  Federal  Register  <mne)une:ing  sue:!) 
;il)pre)val  <md  the  relevant  effeH.tive  elate. 

28,').  It  is  furthe!!’  ])re)pe).se!el,  ])ur.suant 
te)  see:tie)ns  4(i)  anel  818(a)  e)f  the! 
(ie)mmunicatie)ns  Ae;t  e)f  1884,  as 
ameneleel,  47  l).S.(].  l.')4(i),  818,  anel 
5^1.87  of  the  (Commission's  rules,  47 


Federal  Register/ Vol.  78.  No.  24 /Tuesday,  February  5.  2018 /Rules  and  Regulations 


8265 


CMl  1.87.  that  the  licciuso  for  Call  Sign 
l';()()()4.'l()  luild  l)v  Camilla  Acquisition 
I..l,.(;.  1)0  inodifiod  consistent  with 
section  IV  (Order  of  Proposed 
Modification)  of  this  Report  and  Order 
and  Order  of  Proposed  Modification. 
I’nrsuant  to  section  :tl()(a)(l)  of  the 
(ioinminiications  Act  of  1‘).'14.  as 
amended,  47  U.S.ti.  :il()(a)(l).  and 
^  1.87(a)  of  the  Commission’s  rides,  47 
Cf’R  1.87(a),  receipt  of  this  Report  and 
Order  and  Order  of  l^roposed 
Modifit:ation  hy  certified  mail,  return 
receijit  reipiested,  shall  constitute 
notification  in  writing  of  our  Order  of 
Propo.sed  Modification  that  proiioses  to 
modify  Call  Sign  I’;0B()4:U)  held  by 
Camilla  Acijnisition  L.L.C..  and  of  the 
grounds  and  reasons  therefore,  and 
(hmim;;  Acquisition  L.L.C.  shall  have 
thirty  (:i())  days  from  the  date  of  receipt 
to  jirotest  such  Order  of  Pro])osed 
Modification.  The  Wireless 
Telecommunications  Hureau  and  the 
International  Bureau  are  delegated 
authority  to  issue  an  order  of 
modification  if  no  jirotests  are  filed. 

2()().  It  is  further  pro])o.sed.  pursuant 
to  sections  4(i)  and  818(a)  of  the 
Conimunications  Act  of  15)84,  as 
amended,  47  IJ.S.C.  I.‘j4(i).  818,  and 
{^1.87  of  the  (Commission’s  rules.  47 
CFR  1.87,  that  the  license  for  Call  Sign 
I'()7()272  held  hy  New  DBSD  Satellite 
.Services  (i.P.  he  modified  consistent 
with  section  IV  (Order  of  Projiosed 
Modification)  of  this  Rejiort  and  Order 
and  Order  of  Proiiosed  Modification. 
Pursuant  to  section  818(a)(1)  of  the 
(Conimnnications  Act  of  15)84.  as 
amended,  47  II..S.C.  818(a)(l ).  and 
§  1.87(a)  of  the  Commission’s  rules.  47 
CFR  1.87(a),  receijit  of  this  Report  and 
Order  and  Order  of  Propo.sed 
Modification  by  certified  mail,  return 
receipt  requested,  shall  constitute 
notification  in  writing  of  our  Order  of 
Proposed  Modification  that  jjroposes  to 
modifv  (Call  Sign  E()7()272  held  hv  New 
DB.SD’.Satellite  Services  C.P.,  and  of  the 
grounds  and  reasons  therefore,  and  New 
DBSD  Satellite  Services  (C.P.  shall  have 
thirty  (80)  days  from  the  date  of  recei])t 
to  protest  such  Order  of  Projiosed 
Modification.  The  Wireless 
Telecommunications  Bureau  and  the 
International  Bureau  are  delegated 
authority  to  issue  an  order  of 
modification  if  no  juotests  are  filed. 

287.  It  is  further  ordered  that  this 
Rejiort  and  Order  and  Order  of  Projiosed 
Modification  shall  he  sent  hy  certified 
mail,  return  receijit  reijuest,  to  (Canuna 
Acijnisition  L.b.(C.,  5)801  .South  Meridian 


Blvd.,  Englewood,  (CO  80112  and 
Pantelis  Michalojioulos,  .Stejitoe  it: 
johnson  LLP,  1 880  (Connecticut  Avenue 
NW.,  Washington,  IXC  2  0  0  88-175).'),  and 
to  New  DB.SD  .Satellite  .Services  C.P.. 
11700  Plaza  America  Drive.  .Suite  1010, 
Reston,  VA  2015)0  and  Pantelis 
Michalojionlos,  .Stejitoe  iv  )ohn.son  LLIL 
1880  (Connecticut  Avenue  NW., 
Washington.  D(C  2  0  0  8  8-175).''). 

288.  It  is  further  ordered  that  the 
license  modification  jiroceedings 
commenced  hy  the  Order  of  I’rojKised 
Modification  shall  he  treated  as  jiermit- 
hut-disclose  jiroceedings  under  the 
(Commission’s  e.v  parla  rules,  .see  47  (CFR 
1 .1 200  et  scq. 

285).  It  is  further  ordered  that  the 
Wirele.ss  Telecommunications  Bureau  is 
delegated  authority  to  make  all 
necessary  changes  to  its  electronic 
databa.se  systems  and  forms  to 
imjilement  the  jiolicies  and  rules 
adojited  in  this  Rejiort  and  Order. 

270.  It  is  further  ordered  that  the 
International  Bureau  is  delegated 
authority  to  ac.t  on  the  jietition  for 
reconsideration  filed  hv  Inmarsat  in  IB 
Docket  Nos.  0.')-220  and  0.')-221. 
consi.stent  with  this  Order  as  set  forth 
above. 

271.  It  is  further  ordered  that  the  f’inal 
Regulatory  Flexihilitv  Analvsis  hereto  is 
adojited. 

272.  It  is  further  ordered  that  the 
(Commission  shall  send  a  cojiy  of  this 
Ihqwrt  and  Order  [o  (Congress  and  the 
Oovernment  Accountability  Office 
jmrsnant  to  the  (Congressional  Review 
Act,  see  .')  U..S.(C.  801  (a)(l  )(A). 

278.  It  is  further  ordered  that  the 
(Commission’s  (Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  (Center,  shall  .send  a  cojiv  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analvsis.  to 
the  (Chief  (Counsel  for  Advocaev  of  the 
.Small  Business  Administration. 

List  of  Subjects 

47  CFR  Farts  1.  2.  and  1 01 

Radio,  Rejiorting  and  recordkeejiing 
requirements. 

47  CFR  Farts  25  and  27 

(Communications  common  carriers. 
Radio. 

)‘'e(ieral  (Coinnuinications  (Coniinission. 
Marlene  II.  Iliirtch, 

Secn^ary. 

For  the  reasons  discu.ssed  in  the 
jireamhle,  the  h’ederal  (Communications 


Commission  amends  47  CFR  jiarts  1. 2. 
2.').  27,  and  101  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

■  1 .  The  authoritv  citation  for  jiart  1 
continues  to  read  as  follows: 

Aiitliorily:  l.'i  l)..S.(;.  75)  el  sei].:  47  tl..S.(;. 
1.")1.  l.")4(i).'  l.")4(j),  l.'i.").  1.^7,  22.").  227.  ;50:)(r). 
and  :?()<). 

■  2.  Amend  4?  1 .5)45)  hy  adding  jiaragrajih 
(c)  to  read  as  follows: 

§  1.949  Application  for  renewal  of  license. 

***** 

(c)  Renemd  sho\vin>>.  An  ajijilicant  for 
renewal  of  a  geograjihic-area 
authorization  in  the  2()()()-2()2()  MHz 
and  218()-22()()  MHz  service  hands  must 
make  a  reiunval  showing,  indejiendent 
of  its  jierformance  requirements,  as  a 
condition  of  renewal.  The  showing  must 
include  a  detailed  descrijition  of  the 
ajijilicant’s  jirovision  of  service  during 
the  entire  licen.se  jieriod  and  address: 

(1)  The  level  and  qualitv  of  service 
jirovided  hy  the  ajijilicant  (e.g..  the 
jiojinlation  served,  the  area  served,  the 
number  of  suhscrihers,  the  services 
offered): 

(2)  The  date  service  commenced, 
whether  service  was  ever  interrujited, 
and  the  duration  of  any  interrujition  or 
outage: 

(8)  The  extent  to  which  .service  is 
Jirovided  to  rural  areas; 

(4)  The  extent  to  which  service  is 
Jirovided  to  ijualifying  tribal  land  as 
defined  in  §  1 .21  l()(f)(8)(i):  and 

(.'ll  Any  other  factors  associated  with 
the  level  of  service  to  the  jiuhlic. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  8.  The  authority  citation  for  jiart  2 
continues  to  reail  as  follows: 

Authority:  47  lI..S.r,.  1,t4,  3()2a.  808.  and 
880.  unless  ollierwise  noted. 

■  4.  .Section  2.108.  the  Table  of 
Freijuency  Allocations,  is  revised  as 
follows; 

■  a.  Page  8()  is  revised 

■  h.  In  the  list  of  non-Federal 
Government  (NG)  Footnotes,  footnote 
N(i48  is  removed. 

The  revision  reads  as  follows; 

§2.106  Table  of  Frequency  Allocations. 

***** 


1980-2010 

FIXED 

MOBILE 

MOBILE-SATELLITE  (Earth-to-space)  5.351A 

5.388  5.389A  5.389B  5.389F 

2010-2025 

FIXED 

MOBILE  5.388A  5.388B 

2010-2025 

FIXED 

MOBILE 

MOBILE-SATELLITE  (Earth-to-space) 

2010-2025 

FIXED 

MOBILE  5.388A  5.388B 

5.388 

5.388  5.389C  5.389E 

5.388 

2025-2110 

SPACE  OPERATION  (Earlh-to-space)  (space-to-space) 

EARTH  EXPLORATION-SATELLITE  (Earth-to-space)  (space-to-space) 
FIXED 

MOBILE  5.391 

SPACE  RESEARCH  (Earth-to-space)  (space-to-space) 

5.392 

2110-2120 

FIXED 

MOBILE  5.388A  5.388B 

SPACE  RESEARCH  (deep  space)  (Earth-to-space) 

5.388 

2120-2170 

FIXED 

MOBILE  5.388A  5.388B 

2120-2160 

FIXED 

MOBILE  5.388A  5.388B 
Mobile-satellite  (space-to-Earth) 

2120-2170 

FIXED 

MOBILE  5.388A  5.388B 

5.388 

2160-2170 

FIXED 

MOBILE 

MOBILE-SATELLITE  (space-to-Earth) 

5.388 

5.388  5.389C  5.389E 

5.388 

2170-2200 

FIXED 

MOBILE 

MOBILE-SATELLITE  (space-to-Earth)  5.351A 

NG177 


2000-2020 

FIXED 

MOBILE 

MOBILE-SATELLITE 

(Earth-to-space) 


2020-2025 

FIXED 

MOBILE 

NG177 


2025-2110 
FIXED  NG118 
MOBILE  5.391 


2025-2110 
SPACE  OPERATION 
(Earth-to-space)  (space-to-space) 
EARTH  EXPLORATION-SATELLITE 
(Earth-to-space)  (space-to-space) 
SPACE  RESEARCH 
(Earth-to-space)  (space-to-space) 


5.391  5.392  US90  US222  US346  5.392  US90  US222  US346 


US347  US393 


2110-2120 


US252 


2120-2200 


US347  US393 


2110-2120 

FIXED 

MOBILE 


US252 


2120-2180 

FIXED 

MOBILE 


Satellite  Communications  (25) 
Wireless  Communications  (27) 


TV  Auxiliary  Broadcasting  (74F) 
Cable  TV  Relay  (78) 

Local  TV  Transmission  (101 J) 


Public  Mobile  (22) 

Wireless  Communications  (27) 
Fixed  Microwave  (101) 


NG153  NG178 


2180-2200 

FIXED 

MOBILE 

MOBILE-SATELLITE 

(space-to-Earth) 


Satellite  Communications  (25) 
Wireless  Communications  (27) 
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PART  25— SATELLITE 
COMMUNICATIONS 


■  .'i.  The  authority  citation  for  part  2.'i 
continues  to  ri;a(i  as  follows: 


Aiilliority:  47  U.S.tL  701-744.  IntiMpnits  or 
apjilies  s(H:tioas  4.  :U)I.  002.  OOO.  207.  200 
and  :{22  of  till'  (lomiminicalioiis  .Xct.  as 
amended.  47  U..S.('..  1.24.  201.  202.  202.  207. 
200  and  222.  unless  ollun'wise  noltul. 


■  (i.  Amend  2.2. 143  by  revising 
paragraphs  (i)  and  (k)  to  read  as  follows: 


§  25.143  Licensing  provisions  for  the  1 .6/ 
2.4  GHz  mobile-satellite  service  and  2  GHz 
mobile-satellite  service. 


(i)  Incoi'inmition  oj  (incilldiy 
{(nraslrial  component  has(^  stations  into 
a  I. (i/2.4  GH/.  luobilo-satellito  son  ico 
network.  Any  licensee  authorized  to 
construct  and  launch  a  l.(>/2.4  (iflz 
.system  may  construct  ancillary 
terrestrial  comiionent  (ATC)  base 
.stations  as  defined  in  2.2.201  at  its  own 
risk  and  subject  to  the  conditions 
specified  in  this  snhpart  any  time  after 
commencing  construction  of  tlu;  mohih!- 
.satellite  service  svstcnn. 


(d)  Applicants  for  an  ancillary 
lernistrial  component  authority  shall 
demonstrate  that  the  a|)plicant  does  or 
will  com|)ly  with  the  prox  isions  of 
^  1 .024  of  tins  chapter  and  2.2.2()3(e) 
through  2.2.203(g)  and  with  1^2.2.2.23  or 
(^2.2.2.24.  as  aj)pro|)riate.  through 
certification  or  exiilanatory  technical 
(ixhihit.  {(!)  Ixxcept  as  provided  for  in 
paragraph  (0  of  this  s(u:tion.  no 
application  for  an  ancillarv  t(!rr(!.slrial 
comiionent  shall  he  granted  until  the 
applicant  has  dmnonstrated  actual 
compliance  with  the  provisions  of 
paragraph  (h)  of  this  .section.  Upon 
receipt  of  AT('  authority,  all  AT(', 
licensees  must  ensure  contimunl 
compliance  with  this  section  and 
2,2.2.23  j)r  2.2.2.24.  as  ajjprojn  iate. 


§  25.252  [Removed  and  Reserved]. 

■  8.  Remove  and  reserve  ^  2.2.2,22. 

■  t).  Amend  ^  2.2. 2.2.2  by  revising  the 
section  heading  to  read  as  follows: 


§25.255  Procedures  for  resolving  harmful 
interference  related  to  operation  of  ancillary 
terrestrial  components  operating  in  the  1.5/ 
1 .6  GHz  and  1 .6/2.4  GHz  bands. 


(k)  Aircnift.  ATU  mobile  terminals 
must  he  operated  in  accordance  with 
22.1 3(Ha).  All  |)ortal)le  or  hand-held 
transceixer  units  (including  transceiver 
units  installed  in  olh(!r  devices  that  are 
them.selves  portable  or  hand-held) 
having  opcirating  capabilities  in  the 
l(ilO-1()2(i..2  MHz/2483. .2-2.200  MHz 
hands  shall  Ixiar  the  folloxving  .stateimmt 
in  a  conspicuous  location  on  the  device: 
"This  device  may  not  he  operated  xvhile 
on  hoard  aircraft.  It  mu.st  he  turned  off 
at  all  times  xvhile  on  hoard  aircraft." 

■  7.  Amend  §  2.2.140  by  revising  the 
section  heading  and  j)aragraph  (a)(1) 
introductory  text,  nmioving  and 
reserving  paragra|)hs  (a)(2)(i).  (h)(l)(i). 
ami  (h)(.2)(i).  and  revising  j)aragraphs  (d) 
and  (e)  to  read  as  folloxvs: 


10.  Add  §  2.2.21)2  to  read  as  folloxvs: 


§  25.265  Acceptance  of  interference  in 
2000-2020  MHz. 


(a)  M.S.S  rec;eivers  operating  in  the 
2000-2020  Mllz  hand  must  accept 
interference  from  laxvfnl  o|)erations  in 
the  100.2-2000  MHz  hand,  xvhere  such 
interference  is  due  to: 

(1)  The  in-hand  |)oxver  of  anv 
operations  in  100.2-2000  MHz  (/.e.,  the 
portion  of  transmit  poxver  contained  in 
the  100.2-2000  MHz  hand):  or 

(2)  The  portion  of  out-of-hand 
emi.ssions  contained  in  2000-200.2  MHz. 

(h)  |Re.servedl. 


PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 


§25.149  Application  requirements  for 
ancillary  terrestrial  components  in  the 
mobile-satellites  service  networks 
operating  in  the  1.5/1 .6  GHz  and  1. 6/2.4  GHz 
mobile-satellite  service. 


■  11.  The  authority  citation  for  part  27 
continues  to  read  as  folloxvs: 


Authority:  47  ll..S.{:.  1.24.  :{l)1.  :i()2.  :i()a. 
1107.  lU)!).  :i:i2.  :53().  and  :i.’17  unless  otherwisi' 
noted. 


(1)  AT(i  shall  he  d(!ployed  in  the 
forxvard-hand  moth;  of  operation 
xvh(!rel)v  the  A  rC,  mobile  terminals 
transmit  in  the  M.S.S  uplink  hands  and 
the  ATfi  hast!  stations  transmit  in  tin; 
M.S.S  doxvnlink  hands  in  jiortions  of  the 
l(i2(i..2-l 880.2  MHz/1.22.2-1.2.20  MHz 
hands  (L-hand)  and  the  1810-1828.2 
MI  lz/2483. .2-2.200  MHz  hands  (Rig  LfX) 
hand). 


■  12.  Amend  §27.1  by  adding  ])aragriiph 
(h)(10)  to  r(!a(i  as  folloxvs: 


§27.1  Basis  and  purpose. 


(10)  2000-2020  MHz  and  2180-2200 
MHz. 


■  13.  Amend  §  27.2  by  revising 
paragraph  (a)  and  adding  jiaragraph  (d) 
to  read  as  folloxvs: 


§27.2  Permissible  communications. 

(ii)  Miscallonoou.^  wiroloss 
coinnuinicotions  sorvicos.  Rxcept  as 
provided  in  paragrajih  (h)  or  (d)  of  this 
s(!clion  ;md  subject  to  technical  and 
other  rules  contained  in  this  jiart.  a 
licensee  in  the  fretimmcy  hiimls 
s])ecified  in  §27.2  imiv  provide  anv 
.services  for  xvhich  its  fretpiency  hiimls 
are  allociited.  as  set  forth  in  the  non- 
f’ederal  Uovernmenl  column  of  the 
Tiihle  of  Allocations  in  §  2.108  of  this 
i:hcipter  (column  .2). 


(il)  2()()()-2()2()  MHz  and  21ti0-22()0 
MHz  hands.  Operators  in  the  2000-2020 
MHz  and  2180-2200  MHz  hands  niiiy 
not  provide  the  mobile-satellite  .service 
under  the  provisions  of  this  ])iirt:  rather, 
mohile-.satellite  service  shall  he 
provided  in  a  manner  consistent  xvith 
part  2.2  of  this  chapter. 

■  14.  Amend  §  27.4  by  revising  the 
definition  in  "Advanced  xvirele.ss 
service  (AW.S)”  to  read  as  folloxvs: 


§  27.4  Terms  and  definitions. 

Advancad  W'iralass  f/Ht/S).  A 

radioconmumication  service  licensed 
])ur,suant  to  this  ])art  for  the  fre(|uency 
liands  .s])ecified  in  §  27..2(h)  or  §27..2(j). 


■  1 2.  Amend  §  27.2  by  adding  paragrajih 
(j)  to  read  as  follows: 


§27.5  Frequencies. 


(j)  2()(H)-2()2()  MHz  and  2lHl)-22(H) 
MHz  Ininds.  The  folloxving  fre(]uem;ies 
are  ax'ailahle  for  licensing  pursuant  to 
this  part  in  the  2000-2020  MHz  and 
2180-2200  MHz  (A\V.S-4)  hands: 

(1 )  Txvo  paired  channel  l)loc:k.s  of  10 
megahertz  each  are  available  for 
assignment  as  folloxvs:  Block  A:  2000- 
2010  MHz  and  2180-2100  MHz:  and 
Block  B:  2010-2020  MHz  and  2100- 
2200  MHz. 

(2)  1  Reserved  1. 

■  1  (i.  Amend  §  27.8  by  adding  paragra])h 
(i)  to  read  as  folloxvs: 


§27.6  Service  areas. 


(i)  2()()()-2()2()  MHz  and  2 180-2 200 
MHz  hands.  AW.S  service  areas  for  the 
2000-2020  MHz  and  2180-2200  MHz 
hands  are  based  on  Economic  Areas 
(EAs)  as  defined  in  ])aragraph  (a)  of  this 
.section. 

■  1  7.  Amend  §  27.13  hv  adding 
paragra])h  (i)  to  read  as  folloxvs: 


§27.13  License  period. 


(i)  2000-2020  MHz  and  2180-2200 
MHz  hands.  Authorizations  for  the 
2000-2020  MHz  and  2180-2200  MHz 
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hands  will  have  a  term  not  to  exceed  ten 
y(!ars  from  the  date;  of  issuance  or 
r(!newal. 

■  18.  Aimmd  S  27.14  liy  revising  the  first 
sentence  of  paragraphs  (a),  (f).  and  (k), 
and  adding  paragra])h  ((])  to  rciad  as 
follows; 

§27.14  Construction  requirements; 

Criteria  for  renewal. 

(a)  AWS  and  \V(iS  licen.sees.  with  the 
(ixception  of  WCiS  licens(!es  holding 
authorizations  for  Ulock  A  in  the  898- 
704  Mllz  and  728-784  MHz  hands. 

Block  B  in  the  704-710  MHz  and  784- 
740  MHz  hands.  Block  R  in  the  722-728 
MI  Iz  hand.  Block  Ci,  Cl .  or  C2  in  the 
740-757  MHz  and  770-787  MHz  hands. 
Block  D  in  the  758-708  MHz  and  788- 
708  MHz  hands.  Block  A  in  the  2805- 
2810  MHz  and  2850-2855  MHz  hamls. 
Block  B  in  the  2810-2815  MHz  and 
2855-2800  MHz  hands.  Block  C  in  the 
281.5-2820  MHz  hand,  and  Block  H  in 
the  2845-2850  MHz  hand,  and  with  tiie 
exc(;|)tion  of  licensees  holding  AW.S 
authorizations  in  the  2000-2020  MHz 
and  2180-2200  MHz  hands,  must,  as  a 
IHirformance  ixuinirement.  make  a 
showing  of  “suhstantial  .service"  in  their 
license  area  within  the  ])rescrih(!d 
license  term  set  forth  in  §27.18.  *  *  * 
***** 

(f)  Com])arative  renewal  proceedings 
do  not  api)ly  to  \V(kS  licen.siies  holding 
authorizations  for  the  098-740  MHz. 
747-702  MHz.  and  777-792  MHz  hands 
and  licens(!es  holding  AW.S 
authorizations  for  the  2000-2020  MHz 
and  2180-2200  MHz  hands.  *  *  * 
***** 

(k)  Licensees  holding  \V(kS  or  AWS 
authorizations  in  the  spectrum  blocks 
enumerated  in  paragraphs  (g).  (h).  (i),  or 
(())  of  this  section,  including  any 
li{;ensee  that  obtained  its  licen.se 
])ursuant  to  the  ])roc:edures  set  forth  in 
l)aragraph  (j)  of  this  section,  shall 
demonstrate  compliance  with 
performance  requiixanents  by  filing  a 
construction  notification  with  the 
Commission,  within  15  davs  of  the 
(!X])iration  of  the  apjilicahle  henchmark, 
in  accordance  with  the  provisions  set 
forth  in  §1.94()(d)  of  this  chapt(!r.  *  *  * 
***** 

((])  The  following  provisions  apply  to 
any  licensee  holding  an  AWS 
authorization  in  the  2()(){)-2()2()  MHz 
and  218()-22()()  MHz  hands  (an  "AW.S- 
4  licensee"): 

(l)  An  AWS-4  licensee  shall  provide 
terrestrial  signal  coverage  and  offer 
terre.strial  service  within  four  (4)  years 
from  the  date  of  tin;  license  to  at  least 
forty  (40)  percent  of  the  total  i)opulalion 
in  the  aggregate  service  areas  that  it  has 
licen.sed  in  the  2000-2020  MHz  and 


2180-2200  MHz  hands  (“AW.S-4 
lnt(!rim  Buildout  Re(|uiremeut").  For 
l)ur])o.s(!S  of  this  .suh])art,  a  licemsee’s 
total  population  shall  h(!  calculated  hv 
summing  the  population  of  each  license 
anni  that  a  licenscu!  holds  in  the  2000- 
2020  MHz  and  2180-2200  MHz  hands; 
and 

(2)  An  AWS-4  licensee;  shall  provide 
terr(;strial  signal  coverage  and  offer 
terr(;strial  s(;rvice  within  seven  (7)  vears 
from  the  date;  e)f  the;  lie;ense;  te)  at  le;a.st 
.se;ve;nty  (70)  pe;re;ent  e)f  the;  pe)pulatie)n 
in  e;ae:h  e)f  its  lie:e;n.se;  are;a.s  in  the  2000- 
2020  MHz  anel  2180-2200  MHz  hamls 
(“AW.S-4  Final  Builele)ut 
Re;e|uire;nu;nt"). 

(8)  If  any  AW.S-4  lie:en.se;e  fails  te; 
establish  that  it  me;ets  the;  AW.S-4 
Interim  Binlelont  Re;e]uire;me;nt.  the 
AW.S-4  Final  Builele)ut  re;e]uire;me;nt 
shall  he  ae:e:e;le;r;iteel  by  one  ye;ir  from 
(.seve;n  te;  six  years). 

(4)  If  any  A\V.S-4  lie;e;n.se;e  fails  te) 
e;.stiihlish  that  it  me;e;t.s  the;  AW.S-4  tonal 
Bnilelout  Re;eiuirenu;nt  in  any  e)f  its 
lie:e;nse;  areas  in  the  2000-2020  MHz  :met 
2180-2200  MHz  hamls,  its  <mthe)rizatie)n 
fe)r  e;iie;h  lieiense  area  in  whie;h  it  lails  te) 
me;e;t  the;  re;e]uire;ment  shall  te;rminate 
ante)matie:ally  witheeut  Ceemmissie)!) 
ae:tie)n.  Te)  the;  e;xte;nt  that  the;  AW.S-4 
lieiensee;  alse;  heelels  the;  2  Cl  Iz  M.S.S 
rights  leer  the;  affe;e:te;el  lie:e;nse;  are;a, 
lailure;  te;  me;e;t  the;  AW.S-4  Final 
Builele)ut  R(;eiuire;me;nt  in  an  LA  sheill 
alse)  re;sult  in  the;  M.S.S  pre)te;e:tie)n  rule;  in 
§27.1180  ne)  leenger  applying  in  th.it 
lice;nse;  are;;). 

(5)  Te)  ele;n)e)n.stiate;  e;e)m])li:mce  with 
these  pe;rfe)rmane;e  ie;ejuii'e;me;nts. 
lie;e;nse;e.s  shall  use  the  me)st  ree:e;ntlv 
available  IJ..S.  (ieaisus  D.ita  at  the;  time; 
e)f  meeisiuement  anel  shall  base  their 
measurements  e)f  pe)pnlatie)n  .serveel  on 
aieas  ne)  huger  th.m  the  Census  Ti';ie;t 
level.  The  ])e)pulatie)n  within  a  spe;e:ifie: 
Census  Ti';ie:t  (e)r  e)the;r  ae:e;eptahle 
ielentifiei)  will  e)nly  he  ele;e;meel  se;i've;el 
by  the;  lie:e;u.se;e  if  it  piovieles  signal 
e;e)ve;rage  to  anel  e)ffe;r.s  .se;rvie:e;  within  the; 
.spe;e:ifie:  Census  Tiae:t  (eer  e)ther 
ae:e;eptat)le;  ielentifiei  ).  Te)  the;  e;xtent  the; 
Census  'ITae;t  (e)r  e)the;r  ae:e:e;])tahle; 
ielentifiei)  extenels  hevemel  the; 
henmelaries  eif  a  lie;e;n.se;  are;;i.  a  lie:e;nse;e; 
with  autheiriz.itiems  feir  sue:h  are;a.s  mav 
emly  ine:hiele  the;  ])oi)ulatie)n  within  the; 
(iensns  Trae:t  (eir  e)the;r  ae;e:e;])tahle; 
iele;ntifie;r)  teiwarels  meeting  the; 
pe;rfe)r)nane:e;  re;e|niri;mi;nt  e)f  a  single;, 
inelivielual  lie:en.se;. 

(0)  Failure;  by  any  AW.S-4  lie;e;nse(;  te) 
me;e;t  the  AW.S-4  Final  Bnilele)ul 
Reepiirement  in  paragra])h  (e])(4)  e)f  this 
.se;e:tie)n  will  re;sult  in  lorfeiture;  e)f  the 
lieieaise  anel  the  lie:en.se;e  will  he; 
ineligible  to  re;gain  it. 


P 


■  19.  Amenel  §  27.15  by  re;vising 
])ar;igraph  (el)(l)(i);  aeleling  ])ar;igra])h 
{el)(l)(iii);  ri;vi.sing  learagraph  (el)(2)(i): 
iinel  aeleling  paragnij)h  (el)(2)(iii)  te)  re;ael 
;i.s  fe)lle)ws: 

§27.15  Geographic  partitioning  and 
spectrum  disaggregation. 

***** 

(el)  *  *  * 

(1)  *  *  * 

(i)  Lxe:ept  tor  WC,.S  lie:eu.se;e;s  heeleling 
authe)rizatie)n.s  leer  Ble)e:k  A  in  the;  0‘)8- 
704  MHz  anel  728-784  MHz  hanels, 

Ble)e:k  B  in  the  704-710  MHz  anel  784- 
740  MHz  hanels,  Bloe:k  L  in  the  722—728 
Ml  Iz  hanel.  Ble)e;ks  (i.  C.l .  e)r  (',2  in  the 
740-757  MHz  anel  770-787  MHz  hanels. 
e)r  Ble)e:k  D  in  the  758-708  MHz  anel 
788-798  MHz  hanels;  anel  fe)r  licen.se;es 
he)leling  AW.S  authe)rizatie)n.s  in  the 
2000-2020  Mftz  anel  2180-2200  MHz 
hanels:  the  fe)lh)wing  rule;.s  a])plv  te)  WC.S 
anel  .AWS  lie;e;n.se;es  heeleling 
authe)rizatie)n.s  tor  purpe)se;s  of 
implementing  the;  e:e)n.strue:tie)n 
reepiirements  .set  forth  in  §27.14.  Barties 
te)  i)artitie)ning  agre;e;me;nts  have;  twe) 
e)pfie)ns  feer  satisfving  the;  e:e)n.strue:tion 
re;e]uiren)ent.s  .set  forth  in  §27.14.  llneter 
the;  first  e)ptie)n.  the;  partitieener  anel 
j)artitie)ne;e;  e;ae;h  e:e;rtifie;.s  that  it  will 
inele;i)e;nele;ntly  .satisfy  the;  suhst.mtial 
se;r\  ie:e;  re;e]uire;)nent  fe)r  its  re;.spe;e:tive; 
p<irtitie)ne;il  are;a.  If  a  lie:e;n.se;e; 
suh.se;e]nently  fails  te)  me;e;t  its  suhstantial 
.servie:e  re;eiuire;nu;nt.  its  lie:en.se  will  he; 
.suhje;e;t  te)  aute)matie:  e:ane:e;llatie)n 
withe)ut  fnrthe;r  (ie)mmissie)n  ae;tie)n. 
Hneler  the  .see:e)nel  e)ptie)n,  the;  i)artitie)ner 
e;e;rtifie;.s  that  it  has  met  or  will  me;e;t  the; 
substantial  se;rvie:e;  re;eiuirement  fe)r  the 
entire;.  pre;-partitie)neel  ge;e)gra|)hie: 

.servie:e;  ari;a.  If  the;  partilie)ne;r 
.snhse;e)uently  fails  to  me;et  its  substantial 
.servie:e  re;eiuiremenl.  eenly  its  lie:en.se 
will  he  suhje;e;t  te)  aute)matie:  e;ane;e;llatie)n 
without  further  Comm issie)!!  ae;tie)n. 
***** 

(iii)  Fe)r  lie;e;n.se;e.s  he)hling  AW.S 
authe)rizatie)ns  in  the  2000-2020  MHz 
anel  2180-2200  Mftz  hanels.  the; 
fe)lle)wing  iule;.s  apply  for  purpe)se;.s  e)f 
imple;menting  the;  e:e)nstrne;tie)n 
re;einire;me;nts  set  feerth  in  §27.14.  Lae:h 
party  te)  a  ge;e)gra])hie:  ])artitie)ning  must 
inelivieluallv  mee;t  any  se;rvie;e;-.spe;e:ifie: 
pe;rfe)r)nane:e;  reepiirements  (i.e;., 
e;e)n.strue:tie)n  anel  eijieratiem 
reiepiireanents).  If  a  jiartitieiner  eir 
partitiemee  fails  te)  meet  anv  .servie;e;- 
S])e!e:ifie:  pe;rfe)rmane:e;  re;epiireme;nt.s  e)n  e)r 
he;fe)re;  the;  r(;epiire;el  elate.  the;n  the; 
e:e)nse;e]uene;e;.s  feir  this  failure  shall  he; 
the).se;  e;nume;rate;el  in  §  27.14(e|) 

(2)  *  *  * 

(i)  Lxe;ept  fe)r  W(kS  lie;ensea;.s  heeleling 
imthe)rizatie)n.s  for  Ble)e;k  A  in  the  098- 
704  MHz  anel  728-784  MHz  hanels. 
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Block  B  in  the  704-710  MHz  and  734- 
740  MHz  hands.  Block  E  in  the  722—728 
MHz  hand.  Blocks  H.  Hi .  or  C2  in  tlu; 
740-757  MHz  and  770-787  MHz  l)aiuls, 
or  Bl(u:k  D  in  the  758-703  MHz  and 
788-703  MHz  hands;  and  tor  licensties 
holding  AWS  authorizations  in  the 
2000-2020  MHz  and  2180-2200  MHz 
hands;  tin;  following  rules  a])])lv  to  WHS 
and  AWS  licen.secis  holding 
authorizations  for  purpo.ses  of 
imphaiuiiiting  the  construction 
r(!(]nireinents  .set  forth  in  27.14.  Parties 
to  disaggnigation  agreeiiKuits  have;  two 
options  for  satisfving  the  construction 
r(M|uir(!inents  .set  forth  in  5?  27.14.  Under 
the  first  option,  the  di.saggregator  and 
di.saggregatee  each  certifies  that  it  will 
.share  resjionsihility  for  meeting  the 
suhstantial  service  re(|uireinent  for  the 
geographic  service  area.  If  the  parties 
choo.se  this  option  and  either  party 
snhsequently  fails  to  satisfy  its 
suhstantial  service  responsihility.  both 
parties’  licen.ses  will  he  subject  to 
forfeiture  without  further  Hoinnii.ssion 
action.  Under  the  second  o|)tion.  both 
parties  emtifv  (dther  that  the 
disaggregator  or  the  di.saggregatee  will 
meet  thi;  suhstantial  sm  vice  reiinirmnent 
for  the  geographic  .sia  vice  area.  If  the 
parties  choosi;  this  ojition.  and  the  jiarty 
r(;s|)onsihle  suhseijiHmtl v  fails  to  meet 
the  substantial  .service  re(]uir(!ment, 
onlv  that  jiartv’s  licimse  will  hi;  subject 
to  forfeiture  without  further 
Hommi.ssion  action. 
***** 

(iii)  For  licmi.secjs  holding  AWS 
authorizations  in  the  2()()()-2()2()  MHz 
and  218()-22()()  MHz  hands,  the 
following  rules  apply  for  purjioses  of 
inijilementing  the  construction 
r(!(inirements  set  forth  in  27.14.  Each 
party  to  a  spectrum  disaggregation  must 
individually  meet  any  service-spiicific 
|)erformance  recpiirements  (/.e.. 
construction  and  operation 
re(iuirements).  If  a  disaggregator  or  a 
disagregatee  fails  to  meet  any  service- 
specific  jierformance  ri;(|nirements  on  or 
hefon;  the  recpiired  date,  then  the 
consiuiuences  fortius  failure  shall  he; 
those  enumerated  in  ^27.14((i). 

■  20.  Add  ^  27.17  to  nuu!  as  follows: 

§27.17  Discontinuance  of  service  in  the 
2000-2020  MHz  and  2180-2200  MHz  bands. 

(a)  Tenuination  oj  (luthori/Ait ion.  A 
licenseri’s  AW.S  authorization  in  the 
2000-2020  MHz  and  2180-2200  MHz 
hands  will  automatically  tcaininate. 
without  specific  Hommission  ac;tion.  if 
it  piainanentiv  discontinues  scn  vice 
after  meciting  the  AW.S-4  Final  Buildout 
R(!(|uirement  as  specified  in  §27.14. 

(h)  Pornuinont  (liscontimuinco. 

Frn  inammt  di.scontinnanc(!  of  service;  is 
defined  as  180  consecutive  days  during 


which  a  licensee;  heeleling  AWS  autheeritv 
in  the  2000-2020  MHz  anel  2180-2200 
MHz  hanels  ele)e;s  ne)t  e)])e;rate;  e)r,  in  the; 
e:ase  e)f  a  e:e)mme;re:ial  me)hile;  raelie; 
f:e;rvie;e  j)re)viele;r.  ele)e;s  ne)t  preeviele; 
se;rvie;e;  te;  at  le;ast  eene;  suh.se;rihe;r  that  is 
ne)t  affiliate;el  with.  e:e)ntre)lle;el  hv,  e)r 
re;late;el  te;  the;  pre)vieling  e;arrie;r. 

(e:)  /'7///?g  nHinironionls.  A  lie;e;nse;e;  e)f 
the;  2000-2020  Ml  Iz  anel  2180-2200 
MHz  hanels  that  pe;rmane;ntly 
elise;e)ntinue;s  se;rvie:e;  as  ele;fine;el  in  this 
se;e:tie)n  must  ne)liiy  the;  (ie)mmissie)n  e)f 
the;  eli.se;e)ntiniiane;e;  within  10  elays  by 
filing  ITXi  Feerm  001  eer  005  re;e|ue:sling 
lie:e;n.se;  e:ane:e;llatie)n.  An  anthe)rizatie)n 
will  aulomatie:ally  terminate,  witheeiit 
spe;e;ifie:  ('.eanmi.ssie)!!  ae;tiem,  if  se;rvie:e  is 
])ermane;ntly  elise;e)ntinue;el  as  elefineel  in 
this  se;e;tie)n.  even  if  a  lice;nse;e  fails  te; 
file  the;  re;eiuire;el  form  re;e]ue;sting  lie:i;nse; 
cane;e;llatie)n. 

■  21.  Amenel  §  27.50  by  revising 
paragraphs  (el)  intre)ehie:te)ry  text,  (el)(l) 
intre)elue;te)ry  text,  anel  (el)(2) 
intre)elue:te)ry  te;xt.  anel  aeleling 
l)aragraphs  (el)(7)  anel  (8)  te;  re;<iel  as 
fe)lle)ws: 

§  27.50  Power  limits  and  duty  cycle. 

***** 

(el)  The;  fe)lle)wing  jjeewer  anel  antenna 
h(;ight  re;eiuire;me;nts  ap|)lv  te;  statieens 
tnmsmitting  in  the;  1710-1755  MHz. 
2110-2155  MHz.  2000-2020  MHz.  anel 
2180-2200  MHz  hanels: 

(1)  'flu;  pe)we;r  e)f  e;ae:h  fixeel  eer  base 
statieen  tiimsmitting  in  the;  2110-2155 
Ml  iz  e)r  2180-2200  MHz  hanels  anel 
le)e:ale;el  in  any  e:e)nnty  with  i)oj)idatie)n 
ele;nsity  e)f  100  eer  fewer  per.se)ns  |)e;r 
se|nare;  mile;,  hase;el  U])e)n  the;  me)st 
re;e;e;ntly  available  pe)|)uhitie)n  statistieis 
freem  the  Bureau  of  the;  (iensus.  is 
iimiteel  ten 

***** 

(2)  The;  peewer  e)f  e;ach  fixeel  e)r  base 
station  transmitting  in  the;  2110-2155 
MHz  e)r  2180-2200  MHz  hanels  anel 
situateel  in  any  ge;ejgraj)hie;  le)e;atie)n 
e)the;r  than  that  ele;.se;rihe;el  in  ixiragraph 
(el)(l)  e)f  this  se;e:tie)n  is  limite;el  te;: 
***** 

(7)  l'’ixe;el,  meehile;,  ;mel  pen  tahle  (hanel- 
he;lel)  .statiems  e)pe;rating  in  the;  2000- 
2020  MHz  hanel  are;  limite;el  te;  2  watts 
EIRE,  e;xe:e;])t  that  the;  teetal  |)e)we;r  e)f  anv 
])e)rtie)n  e)f  an  e;missie)n  that  falls  within 
the;  2000-2005  MHz  hanel  may  ne)t 
e;xe;e;e;el  5  milliwatts.  A  lie:e;nse;e;  e)f  AW.S- 

4  aiithe)rity  may  e;nte;r  inte;  jjrivate; 
e)pe;rate)r-te)-e)i)e;rate)r  agre;e;me;nls  with  all 
10‘)5-2000  MHz  lie;e;nse;e;s  te;  e)|)e;rate;  in 
2000-2005  MHz  at  pe)we;r  le;ve;ls  aheeve; 

5  milliwatts  EIRE;  e;xe:e:pt  the;  teetid 
l)e)wer  e)f  the;  AW.S— 4  me)hile;  emissiems 
may  ne)t  e;xe:e;e;el  2  watts  EIRE. 

(8)  A  lie;e;nse;e;  e)])e;rating  a  base  e)r 
fixeel  .statie)!!  in  the;  2180-2200  MHz 


hanel  utilizing  a  jjejwer  gre;ate;r  than  1040 
watts  EIRE  anel  gre;ate;r  tlian  1040  watt.s/ 
MHz  EIRE  must  he;  e;e)e)relinate;el  in 
aelvane:e;  with  all  AW.S  lie:ense;e;s 
autheerizeel  te;  e)pe;rate;  een  aeljae:e;nt 
fre;e]ne;ne;y  hle)e:ks  in  the;  2180-2200  MHz 
hanel. 

***** 

■  22.  Amenel  §  27.53  by  re;vising 
|)aragra])h  (h)  te;  re;ael  iis  lolleews: 

§27.53  Emission  limits. 

***** 

(h)  /Hl'.S  omission  limits.  (1)  (ionoral 
proioction  lovols.  Exe:e;pt  as  e)the;rwise; 
spe;e:ifieel  hedeew.  fe)r  e)pe;ratie)ns  in  the; 

1 710-1  755  M Hz.  21 1 0-21 55  Ml  Iz. 
2000-2020  MHz.  anel  2180-2200  hanels. 
the;  peewer  eef  any  emissiejn  emtsiele  a 
lie:e;nse;e;’s  fre;e]ne;ne:y  hle)e:k  shall  he 
attenuateel  heleiw  the;  transmitter  pe)we;r 
(E)  in  watts  hv  at  le;ast  43  +  10  le)gi(i(E) 
elB. 

(2)  Additional  protection  levels. 
Ne)twithstaneling  the;  fe)re;ge)ing 
|)aragraph  (h)(1)  e)f  this  se;e:tie)n: 

(i)  Oj)e;ratie)ns  in  the;  2180-2200  MHz 
hanel  <ire;  snhje;e:t  te;  the;  e)ut-e)i4)anel 
e;missie)n  reeiuirements  se;t  Ihrth  in 
§27.1134  fe)r  the;  |)re)te;e:tie)n  e)f  fe;ele;ral 
ge)ve;rnme;nt  e)jK;ratie)ns  e)pe;rating  in  the; 
2200-22‘K)  MHz  hanel. 

(ii)  Feer  e)pe;ratie)ns  in  the;  2000-2020 
MHz  hanel,  the;  pe;we;r  e)f  anv  e;missie)ns 
he;le)W  2000  MHz  shall  he;  alte;nnate;el 
he;h)W  the;  tr<msmitle;r  jeeewer  (E)  in  watts 
by  at  le;ast  70  +  10  h)gi()(E)  elB. 

(3)  Measurement  procedure,  (i) 
Ue)mpliane:e;  with  this  ])re)visie)n  is  hase;el 
een  the;  use;  e)f  me;asure;me;nt 
instrumentatie)!!  empleeving  a  re;se)lutie)n 
hanelwielth  e)f  1  mi;gahertz  eir  gre;ater. 
He)wyver.  in  the  1  me;gahe;rtz  hanels 
imme;eliately  eeutsiele;  anel  aeljae:e;nt  te;  the; 
lie:ense;e;'s  fre;eiuene;y  hleje;k,  a  rese)lutie)n 
hanelwielth  e)f  at  least  one  ])e;re:ent  e)fthe 
e'lnission  hanelwielth  e)f  the;  funelamental 
eanissie)!!  of  the  transmitter  may  he; 
t;m])loye;d.  The  e;mi.ssie)n  hanelwielth  is 
elefineel  as  the;  width  e)f  the  signal 
he;twe;e;n  twe;  pe)ints.  eene;  he;le)w  the; 
e;arrie;r  e:e;nte;r  fre;e|ue;ne:y  anel  eene  aheeve 
the  e:arrie;r  e;e;nte;r  fre;eiue;ne;y.  eeutsiele  e)f 
whie:h  all  e;missie)ns  are;  atte;nuale;el  at 
le;ast  2()  elB  he;le)w  the  transmitter  ])e)we;r. 

(ii)  Wheai  me;asuring  the;  e;missie)n 
limits,  the;  nenninal  e;arrie;r  fre;enie;ne;y 
shall  he;  aeljusteel  as  e;le).se;  te;  the; 
lie:e;nse;e;’s  fre;e|ue;ne;v  hle)e:k  e;elge;s,  he)th 
u])|)e;r  anel  le)we;r.  as  the;  ele;sign  permits. 

(iii)  rhe  me;asnre;me;nts  e)f  e;missie)n 
pe)we;r  e:an  he;  e;x])re;sse;el  in  ])e;ak  eer 
average;  values,  jerewieleel  the;v  are; 
e;x])re;sse;el  in  the  same;  parame;ters  as  the; 
transmitte;r  peewer. 

(4)  Private  a<’reements.  (i)  Fe)r  AW.S 
e)i)e;ratie)ns  in  the;  2000-2020  MHz  anel 
2180-2200  MHz  hanels.  te;  the  extent  a 
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liccMisee  estal)lislu!s  imiiuul  operations 
across  tlu;  AWS  l)locks.  that  licensee 
may  choose  not  to  ol)serve  tlu;  emission 
limit  s|)(!cilu;(l  in  paragraj)!!  (li)(l). 
al)ove,  strictly  hiitwecm  its  adjaccmt 
block  licenses  in  a  gcuigraphic  an;a.  so 
long  as  it  com])li(!s  with  otlua- 
(iommission  rules  and  is  not  adverselv 
aiTec:ting  the  operations  ol Otlun'  |)arlies 
by  virtue  of  (iXccMaling  the  emission 
limit. 

(ii)  For  AWS  operations  in  tlu;  2()(K)- 
2020  MIlz  hand,  a  licensee  may  ent(;r 
into  ])rivate  agreements  with  all 
licensees  o])(;rating  hetwe(;n  and 
2000  MHz  to  allow  the  70  +  10  logi„(P] 
(IB  limit  to  he  exceeded  within  the 
100.'5-2000  MHz  hand. 

(iii)  An  AWS  licensee  who  is  a  i}artv 
to  a  private  agreement  descrih(;(l  in  this 
section  (4)  must  maintain  a  copy  of  the 
agreement  in  its  station  fih;s  and 
disclo.se  it.  upon  r(;(]ue.st.  to  prosjjective 
AWS  assignees,  tran.sfer(;(;.s.  or  .s])(;ctrmn 
l{;s.se(;,s  and  to  the  Commission. 
***** 

■  23.  Amend  ^  27.55  hv  r(;vising 
|)aragra])h  (a)(1)  to  read  as  follows: 

§27.55  Power  Strength  limits. 

(a)  *  *  * 

(1)  2110-21.5.').  2180-2200.  2305-2320 
and  2345-2300  MHz  hands:  47  dBpV/m. 
***** 

■  24.  Amend  §  27.57  by  revising 
l)aragraph  (c)  to  read  as  follows: 

§27.57  International  coordination. 

***** 

(c)  Operation  in  the  1710-1755  MHz. 
2110-2155  MHz,  2000-2020  Mflz,  and 
2180-2200  MHz  hands  is  suhj(;ct  to 
international  agn;ement.s  with  Mexico 
and  Canada. 

■  25.  Add  §  27.05  to  read  as  follows: 

§  27.65  Acceptance  of  interference  in 
2000-2020  MHz. 

(a)  Receivers  op(;rating  in  the  2000- 
2020  MHz  hand  mu.st  acce])t 
interference  from  lawful  operations  in 
the  1995-2000  MHz  hand,  where  such 
interference  is  due  to: 

(1)  'I’he  in-hand  jK)wer  of  anv 
op(;rations  in  1995-2000  MHz  (i.e.,  the 
portion  transmit  power  contain(;d  in  the 
199.5-2000  MHz  hand):  or 

(2)  The  ])ortion  of  ont-of-hand 
emissions  contain(;d  in  2000-2005  MHz. 

(h)  |R(;served|. 

Subpart  L— 1710-1755  MHz,  2110-2155 
MHz,  2000-2020  MHz,  and  2180-2200 
MHz  bands 

■  20.  Amend  part  27  hy  revising  the 
heading  of  snhpart  L  to  read  as  set  forth 
above. 

■  27.  Add  §  27.1 1 03  to  read  as  follows: 


§27.1103  2000-2020  MHz  and  2180-2200 
MHz  bands  subject  to  competitive  bidding. 

Mutually  (;xclnsive  initial 
applications  for  2000-2020  MHz  and 
2180-2200  MHz  hand  licen.s(;.s  are 
subject  to  competitive  bidding.  The 
general  comi)etiliv(;  bidding  i)roc(;dnr(;s 
.s(;t  forth  in  47  (iFR  |)art  1,  snl)part  Q 
will  apply  unless  oth(;rwi,se  provided  in 
this  snhjuirt. 

■  28.  Add  §  27.1 1 04  to  r(;ad  as  follows: 

§  27.1 104  Designated  Entities  in  the  2000- 
2020  MHz  and  2180-2200  MHz  bands. 

Fligihility  for  small  business 
provisions: 

(a)  Small  husina.ss.  (1)  A  small 
husine.ss  is  an  entity  that,  together  with, 
its  affiliates,  its  controlling  interests,  the 
affiliates  of  its  controlling  interests,  and 
the  entities  with  which  it  has  an 
attributable  mat(;rial  relationship,  has 
average  gross  rev(;mu;s  not  exce(;ding 
.S40  million  for  the  preceding  three 
y(;ar.s. 

(2)  A  very  small  husine.ss  is  an  (;ntitv 
that,  together  with  its  affiliates,  its 
controlling  int(;n;sts.  the  affiliat(;.s  of  its 
controlling  int{;r(;st,s,  and  the  entities 
with  which  it  has  an  attrihutahle 
material  relationship,  has  average  gross 
r(;v(;nne.s  not  exc(;eding  .$15  million  for 
llu;  preceding  three  years. 

(h)  Bidding  cradits.  A  winning  bidder 
that  (pialifies  as  a  small  husine.ss  as 
d(;fin(;d  in  this  s(;ction  ora  consortium 
of  small  businesses  may  use  the  bidding 
cr{;dit  .si)(;cifi(;d  in  §  1 .211  ()(ll(2)(iii)  of 
this  chapl(;r.  A  winning  bidder  that 
(pialifies  as  a  very  small  husiiui.ss  as 
defined  in  this  section  ora  consortium 
of  very  small  businesses  may  use  the 
bidding  credit  specified  in 
§  1 .21  l()(f)(2)(ii)  of  this  cha])ter. 

■  29.  Revise  §  27.1131  to  read  as 
follows: 

§27.1131  Protection  of  Part  101 
operations. 

,'\11  AW.S  licensees,  prior  to  initiating 
ojierations  from  anv  base  or  fixed 
station,  mu.st  coordinate  their  fnirjuency 
usage  with  co-channel  and  adjacent 
channel  incumbent.  Part  101  fixed- 
point-to-point  microwave  li(:en.s(;(;s 
o])erating  in  the  2110-2155  MHz  and 
2180-2200  MHz  bands.  Coordination 
shall  b(;  conducted  in  accordance  with 
the  jirovisions  of  §24.237  of  this 
chapter. 

■  30.  Amend  §  27.1 134  by  adding 
])aragrai)h  (e)  to  read  as  follows: 

§  27.1 1 34  Protection  of  Federal 
Government  operations. 

***** 

(e)  Prolaction  of  Fadand  opaiations  in 
llw  22()()-229()  MUz  l)and—(\ )  Da  fault 
ennission  limits.  Except  as  ])r()vide(l  in 


paragraph  (e)(2)  of  this  .section,  the 
following  default  ont-of-band  emissions 
limits  shall  apply  for  AW.S-4  operations 
in  tlu;  2180-2200  MHz  hand. 

(1)  l''or  th(;s(;  AW.S-4  ()p(;rati()n.s.  the 
l)()W(;r  of  any  emissions  on  all 
fr(;(pu;n(:i(;.s  l)(;tw(;(;n  2200  and  2290 
MHz  shall  not  (;x(:(;(;(l  an  EIRP  of 
-100.0  (lBW/4  kHz. 

(ii)  No  AW.S-4  ha.se  station  ()|)erating 
in  tlu;  2180-2200  MHz  hand  shall  b(; 
located  l(;.ss  than  820  meters  from  a  II..S. 
Earth  .Station  facility  operating  in  the 
2200-2290  MHz  band. 

(2)  Agraamants  batwaan  /HT.S— / 
oparators  and  Fadand  govarnnumt 
antitias.  The  ont-of-hand  emissions 
limits  in  juiragraph  ((;)(!)  of  this  section 
may  be  modified  by  the  private 
contractual  agreement  of  licen.sees  of 
AW.S-4  operating  authority  and  Fe(l(;ral 
government  entities  operating  in  the 
2200-2290  MHz  band.  .Such  agr(;(;nu;nt 
shall  be  transmitted  to  the  Ciommission 
by  the  National  Tel(;c()mmuni(:ati()ns 
and  Information  Administration  (NTIA) 
of  the  l]..S.  Department  of  (Commerce.  A 
lic(;n.s(;(;  of /\\V.S-4  o])erating  authority 
who  is  a  j)arty  to  sucli  an  agr(;(;ment 
must  maintain  a  (:oj)y  of  the  agreement 
in  its  station  iil(;s  and  (li.s(:lo.s(;  it.  upon 
r(;(pu;.st,  to  j)ros])(;(:tiv(;  AW.S^ 
a.ssign(;(;.s,  transf(;r(;(;.s.  or  s])(;(:trum 
l(;.s,s(;es.  to  Iu;(l(;r;d  ()p(;rators,  and  to  tlu; 
(Commission. 

■  31.  Add  §  27.1 1 30  to  r(;a(l  as  follows: 

§  27.1 1 36  Protection  of  mobile  satellite 
services  in  the  2000-2020  MHz  and  2180- 
2200  MHz  bands. 

.'\n  AW.S  li(:(;nse(;  of  the  2()()()-2()2() 
MHz  and  218()-22()()  MHz  hands  must 
accei)t  any  interference  r(;(:eiv(;(l  from 
didy  authorized  mobile  .satellite  service 
operations  in  the.se  hands.  Any  such 
AW.S  licens(;e.s  mu.st  protect  mobile 
.satellite  service  ojjerations  in  tlu;.se 
hands  from  harmfid  interference. 

■  32.  Amend  §  27.1100  by  revising  the 
first  sentence  to  r(;a(l  as  follows: 

§27.1160  Cost-sharing  requirements  for 
AWS. 

l'T(;(iuen(:i(;.s  in  the  2110-2150  MHz 
and  2100-2200  MHz  hands  li.sted  in 
§  101.147  of  this  (:hapt(;r  have  h(;(;n 
r(;all()(:at(;(l  from  Fixed  Microwave 
.S(;rvic(;s  (FM.S)  to  use  hv  AW.S  (as 

r(;fl(;(:te(i  in  §2.100  of  this  (:hapt(;r). 

*  *  * 

■  33.  Amend  §  27.1 100  by  revising 
paragraph  (a)(1).  paragraj)!!  (b) 
introductorv  text,  and  |)aragra])h.s  (h)(2) 
and  (b  to  read  as  follows: 

§  27.1 1 66  Reimbursement  under  the  Cost- 
Sharing  Plan. 

(a)  *  *  * 
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(1)  To  ol)tain  nMinljurseinent.  an  AWS 
relocator  must  submit  docimKmtation  ot 
the  relocation  agreeimait  to  the 
clearinghoii.se  witliin  30  calendar  days 
ol  the  date  a  relocation  agreement  is 
signed  with  an  incumlxait.  In  the  case 
ol  involuntarv  relocation,  an  AWS 
relocator  must  snhmit  docninmitation  ol 
the  relocattid  systtan  within  30  calendar 
days  alter  the  (aid  ot  the  relocation. 

•k  "k  ic  "k 

(h)  Dofuiunntdlion  ol  dxpansas.  Once 
relocation  occurs,  the  AWS  relocator.  or 
the  voluntarily  relociating  microwave 
incumh(ait.  must  submit  docaimentation 
itemizing  the  amount  spent  tor  items 
specifically  li.sted  in  27.1  l()4(b).  as 
well  as  any  namhur.sable  items  not 
specifically  listed  in  §27.1 104(b)  that 
are  directly  attributahle  to  actual 
ndocation  costs.  S|)ecifically.  the  AWS 
relocator.  or  the  voluntarilv  relocating 
microwave  incumbent  must  submit,  in 
the  first  instance,  onlv  the  uniform  cost 
data  r(upiest(!d  by  the  clearinghouse 
along  with  a  copv.  without  redaction,  of 
either  the  relocation  agreement,  if  any. 
or  the  third  partv  appraisal  descaihed  in 
{l))(1)  of  this  .section,  if  relocation  was 
undertaken  by  the  microwave 
incumhent.  AWS  relocators  and 
voluntarilv  relocating  microwave 
incumbents  must  maintain 
documentation  of  cost-related  issues 
until  the  a|)|)lical)le  sunset  date  and 
provide  such  documentation  u])on 
request,  to  the  tdearinghouse.  the 
(lommission.  or  entrants  that  trigger  a 
cost-sharing  obligation.  If  an  AWS 
relocator  pays  a  microwave  incumbent  a 
monetary  sum  to  relocate  its  own 
facilities,  the  AWS  relocator  mu.st 
estimate  the  costs  associated  with 
relocating  the  incumhent  by  itemizing 
the  antii;i])ated  cost  for  items  listed  in 
§  27.1  l(i4(l)).  If  the  sum  |)aid  to  the 
incumbent  cannot  be  accounted  for.  the 
remaining  amount  is  not  eligible  for 
reimbur.sement. 

***** 

(2)  Idontificotion  oj  links.  The  AWS 
relocator  or  the  voluntarily  relocating 
microwave  incumbent  mu.st  identify  the 
particular  link  associated  with 
a|)propriate  exjienses  (i.e..  costs  may  not 
he  averaged  over  numerous  links). 
Where  the  AWS  relocator  or  voluntarily 
relocating  microwav(!  incumbent 
relocates  both  paths  of  a  paired  chann(!l 
microwave  link  (e.g..  2110-2130  MHz 
with  2100-2180  MHz  and  2130-21.'j0 
MHz  with  2180-2200  MHz),  the  AWS 
relocator  or  voluntarily  r(!locating 
microwave!  incumixmt  must  identifv  the 
(!xpen.s(!s  associat(!d  with  (uich  painid 
microwave!  link. 

***** 


(f)  Hoiinhiirsonuml  for  Solf-roloooiinp, 
FMS  links  in  tin;  2 130-21 50  MHz  and 
2100-2200  Mil/,  hands.  Whe!re!  a 
ve)luntarily  r(!locating  microwave! 
ine:uml)e!nt  r(!locate!S  a  jjaireul  microwave! 
link  with  ])aths  in  the  2130-21.^0  MHz 
<mel  2180-2200  MHz  hanels,  it  mav  ne)t 
se!e!k  re!iml)urse!me!nt  fre)ni  MSS 
e)i)e!r;ite)rs.  but  is  e!ntitle!el  tee 
re!imhur.seme!nt  fre)m  the  first  AWS 
he!ne!fie:iary  ie)r  its  iieliml  e:e)sts  lor 
re!le)e;ating  the!  ])iiire!el  link,  sid)je!e:t  te)  the 
re!iml)urse!me!nt  e;iip  in  §  27.1  l(i4(l)).  This 
iunenmt  is  suhje!e;t  te)  ele|)re!e;iiitie)n  as 
speuafiexl  in  §  27.1 1  ()4(h).  An  AWS 
lie:e)nse!e!  whe)  is  eehlig.iteel  te)  reimburse 
re!le)e;atie)n  e:e)sts  uneler  this  ride  is 
e!ntitle!el  te)  e)l)tain  re!iml)urse!ment  fre)m 
e)the!r  AWS  hemefieaariees  in  ae:e:e)relane:e 
with  §§27.1104  anel  27.1108.  Fe)r 
purpe)se)s  e)f  ;ip])lying  the  e:e)st-sharing 
fe)rmula  relative  te)  e)the!r  AWS  lie:ense!e!s 
that  be!ne!fit  fre)m  the  se!lf-re!le)e;atie)n. 
ele!])re!e:iatie)n  shall  run  fre)m  the  elate  e)n 
whie;h  the  edenuingheeuse  issuers  the 
ne)tie:e!  e)f  iin  e)l)ligatie)n  te)  reimburse  the! 
ve)lunt<irilv  re!le)e:ating  mie;re)w:ive! 
ineannhent. 

■  34.  Ame!nel  §  27.1 1()8  by  re!vising 
])€ir<igr;i|)h  (ii)  intre)elue:te)ry  te!xt. 
l):)r:igr<!phs  (a)(2),  (;i)(3)  inti"e)elue:te)iy 
text.  (a)(3)(ii),  iinel  (b)  te)  re!iiel  as  fe)lle)ws: 

§27.1168  Triggering  a  reimbursement 
obligation. 

(ii)  The!  e:le!aringhe)use!  will  applv  the! 
fe)lle)wing  lest  te)  ele!le!rmine!  wheen  an 
AWS  entity  hiis  trigge!re!el  <i  e:e).st -sharing 
e)l)ligatie)n  anel  lhe!re!fe)re!  must  ])av  an 
AWS  re!le)e:ate)r,  MSS  re!le)e:ate)r.  eer  !i 
ve)lunlcirily  re!le)e:ating  mieaeewave 
ineamd)e!nt  in  ae:ea)retane:e!  with  the 
feunuda  eledaileul  in  §27.11()4: 
***** 

(2)  An  AW.S  reloe;ale)r.  M.SS  re!le)e:ate)r 
e)r  a  veeluntarily  rele)e:aling  inieaowave 
incumhent  has  jeaiel  the  rele)cation  e:e)sts 
e)f  the  mieaeewave  ineannhent;  anel 

(3)  The  AWS  e)r  MSS  entity  is 
e)j)e!rating  or  ])reparing  te)  turn  e)n  a  fixeel 
biise!  stalie)!!  at  e:e)mme!reaal  pe)we!r  anel 
the  fixeel  hiise  slatie)n  is  le)e:ate!el  within 

a  reudiingle!  (l’re)ximily  Thre!she)lel) 
elesea  ibeel  as  folleews: 
***** 

(ii)  II  the!  ap])lie:iitie)n  e)f  the!  Preexinutv 
Thre!she)lel  re!st  inelie:ate!S  that  a 
re!iml)ur.se!me!nt  e)hlig;itie)n  e!xists,  the 
e:le!aringhe)use!  will  e:aleailiite!  the 
re!iml)urse!me!nt  <mie)unt  in  ae:e:e)relane:e! 
with  the  e;e)st-sharing  feermula  anel  ne)tify 
the!  AWS  e!nlily  e)f  the!  te)tal  ameeunt  e)f 
its  re!imhur.se!me!nt  eehligalieen. 

(h)  One.e  a  re!iml)urse!me!nl  e)l)ligatie)n 
is  trigge!re!el,  the  AWS  entity  may  ne)t 
ave)iel  ])!iying  its  e:e)st-sh<iring  e)hligatie)n 
by  ete!e:e)nstrne:ting  e)r  meeelifying  its 
facilitie!s. 


■  3,').  Re!vise!  §  27.1 1 70  te)  re!ael  iis 
fe)lle)ws: 

§  27.1 1 70  Payment  issues. 

Prie)r  te)  initiating  e)pe!ralie)ns  lor  a 
ne!wly  ea)nstrue:te!el  site  e)r  me)elifie!el 
e!xisting  site!.  ;m  AWS  e!ntitv  is  ie!e]nire!el 
te)  file!  a  neetiea!  e.eent.iining  site!-spe!e:ifie: 
ekitci  with  the  e:le!aringhe)u.se!.  The!  noliea! 
re!gareling  the  nenv  e)r  meeelifieel  site  must 
pre)viele!  ii  ele!t;iile!el  eleseaaptie)))  e)f  the! 
pi'e)])e)se!el  site's  speudral  fre!e]ue!ne:v  use 
iinel  ge!ograi)hie;  leeeaitiem.  inedueling  hut 
ne)t  limite!el  te)  the!  ai)])lie;anf s  name!  anel 
aelelre!ss.  the  name  e)f  the  transmitting 
base  station,  the  ge!e)graphie:  e:oe)relinates 
e:e)rres])e)nding  to  that  base  statieen,  the! 
freujuene.ies  anel  polarizatie)ns  te)  be 
aeleleel.  ediangeel  e)r  eleleted,  anel  the 
emissiem  elesignate)!'.  If  a  prior 
e:oe)relinatie)n  notie:e!  (FHN)  uneler 
§  101.103(el)  of  this  ediapter  is  pre])iire!el, 
AWS  entities  e:an  satisfy  the  site!-elata 
filing  re!ejuire!me!nt  by  submitting  ii  e:e)pv 
e)f  their  PCiN  te)  the!  e;le!aringhe)use.  AVVS 
e!ntitie!s  that  file  eitlu!)’  a  ne)tie:e  e)r  ii  PHN 
have!  a  e  emtinuing  eluty  te)  maintain  the 
ae:e:urae:y  e)f  the!  sile!-si)e!e:ifie:  elata  een  file 
with  the!  e:le!iiringhe)use!.  Utilizing  the! 
site!-spe!e:ifie:  elata,  the  edeearingheeuse  will 
eletea'inine  if  iinv  re!iml)urse!me!nt 
e)l)lig<itie)n  eexisls  anel  ne)tify  the!  y\WS 
e!ntity  in  writing  e)f  its  re!])ayme!nt 
e)l)ligalie)n.  if  anv.  When  the  AWS  entity 
re!e;e!ive!s  a  written  e:e)pv  e)f  sued) 
e)l)ligatie)n,  it  mu.st  ])ay  elireudly  te)  the 
re!le)e:ate)r  the  ame)unt  e)weel  within  30 
e:ale!nelar  elays. 

■  3().  Revise  §  27.1 1 74  te)  reael  as 
lb  Hows: 

§  27.1 1 74  Termination  of  cost-sharing 
obligations. 

The  e:e).st -sharing  ])lan  will  sunset  for 
all  AWS  and  MS.S  entities  e)n  the  same 
elate  on  whiedi  the  re!loe:ation  ol)ligatie)n 
for  the  subjeud  AW.S  hanel  (i.o..  2110- 
21. '10  MHz.  2100-217.')  MHz.  217.'')-2180 
MHz.  2180-2200  MHz)  in  whiedi  the 
re!le)e:ate!el  FMS  link  was  le)e:ate!d 
terminates.  AWS  eir  MSS  entrants  that 
trigge!!'  a  e:o.st-sharing  eebligation  |)rie)r  te) 
the!  sunset  el.ite  must  siitisfy  their 
])€iyme!nt  e)l)ligatie)n  in  full. 

PART  101— FIXED  MICROWAVE 
SERVICES 

■  37.  The!  autheerity  edtcitie))!  lor  part  101 
e:e)ntinue!S  te)  reiael  as  fe)lle)w.s: 

Aiitlieerity:  47  ll..S.(;.  I.)!.  i)i)el  :t():i  iiiileiss 
e)ll)e!rwise!  iie)le;el. 

■  38.  Amenel  §  lOl.tiO  by  re!vi,sing 
jiaragraph  (e)  intreeeluedory  text  to  re!ael 
as  fe)lle)ws: 
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§101.69  Transition  of  the  1850-1990  MHz, 
2110-2150  MHz,  and  2160-2200  MHz  bands 
from  the  fixed  microwave  services  to 
personal  communications  services  and 
emerging  technologies. 
***** 

((;)  Relocation  oi  FM.S  licinisiuis  l)v 
Mobile-SaU.'llile  Service  (MSS)  licensees 
will  1)(!  subject  to  mandatory 
negotiations  only. 

***** 

■  3t).  Amend  §  101.73  by  nn  ising 
paragraph  (a)  and  paragraph  (d) 
introductory  text  to  read  as  Ibllows: 

§  1 01 .73  Mandatory  negotiations. 

(a)  A  mandatory  negotiation  p(;riotl 
may  be  initiated  at  th(!  o|)tion  ol  the  ET 
licensee.  Relocation  of  FMS  licen.sees  by 
Mobile  Satellite  Service  (MSS)  operators 
and  AWS  licen.sees  in  the  21 10-21.50 
MHz  and  2100-2200  MHz  bands  will  be 
subject  to  mandatory  negotiations  only. 
***** 

(d)  Provisions  for  Uolocotion  of  Fixed 
Microwave  Lic:ense(js  in  th(‘  21 10-2150 
and  2160-2200  MHz  hands.  A  separate 
mandatorv  negotiation  pcaiod  will 
commence  for  each  F’MS  licen.se(!  when 
an  I'iT  licens(!{!  informs  that  1*'MS 
licens(!e  in  writing  of  its  d(!.sire  to 
negotiate.  Mandatory  negotiations  will 
lx;  conducted  with  the  goal  of  jjroviding 
the  FMS  licen.see  with  comparable 
facilities  defimul  as  facilities  |)os.se.ssing 
the  following  characteristics: 
***** 


■  40.  Amend  1 01 .70  hv  revising 
])aragra|)h.s  (a)  introductory  text  and 
{a)(2)  to  read  as  follows: 

§  1 01 .79  Sunset  provisions  for  licensees  in 
the  1850-1990  MHz,  2110-2150  MHz,  and 
2160-2200  MHz  bands. 

(a)  FMS  licens(!e.s  will  maintain 
])rimarv  status  in  the  18.50-1000  MHz. 
2110-21.50  MHz.  and  2100-2200  MHz 
hands  unless  and  until  an  E'l’  licen.s(M! 
retpiires  u.se  of  the  spectrum.  E'f 
license(!s  are  not  re(inir(;d  to  pay 
ndocation  costs  afUa'  the  relocation  rules 
sunset.  Once  the  relocation  rules  sim.set. 
an  ET  licensei;  mav  r(!(]uire  the 
incnmhent  to  cease  operations,  provided 
that  the  ET  licen.see  intends  to  turn  on 
a  system  within  interference  range  of 
the  incumbent,  as  (hOermined  hv  TIA 
TSB  10-F  (for  terrestrial-to-terre.strial 
situations)  or  TIA  TSB  80  (for  MSS 
satellite-to-terre.strial  situations)  or  any 
standard  .sut:c:essor.  ET  licen.see 
notification  to  the  affected  FMS  licen.see 
must  In;  in  writing  and  must  provide  the 
iiu:umhent  with  no  less  than  six  months 
to  vacate  tin;  spectrum.  After  tin;  six- 
month  notic;e  period  has  expired,  the 
F’MS  licensef!  must  turn  its  license  hack 
into  the  (iommission.  unle.ss  the  ])artie.s 
hav(!  (Mitered  into  an  agreenuMit  which 
allows  the  FMS  lictmsei!  to  continue  to 
o])(Mate  on  a  mutually  agnuul  upon 
basis.  The  date  that  the  relocation  rules 
sunset  is  det(Minined  as  follows: 
***** 

(2)  l''or  the  218()-22()()  MHz  hand,  for 
M.SS/AT(;  Decemh(M' 8.  2013  {i.e.,  ten 
years  aft(!r  the  mandatorv  negotiation 


]K;riod  begins  for  MS.S/ATC  ojierators  in 
the  s(M'vice),  and  for  ET  licensees 
authorized  under  part  27  ten  years  after 
the  first  jiart  27  licinise  is  issued  in  the 
hand.  To  the  extent  that  an  MSS 
o]){!rator  is  also  an  E'f  licensee 
authorized  und(M'  jiart  27.  the  part  27 
snnsi!t  applies  to  its  relocation  and  cost 
sharing  obligations  should  the  two  .sets 
of  obligations  conflict. 
***** 

■  41.  Amend  §  101.82  by  revising 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§  1 01 .82  Reimbursement  and  relocation 
expenses  in  the  2110-2150  MHz  and  2160- 
2200  MHz  bands. 

(a)  ReimhurscMiuMit  and  relocation 
expen.ses  for  the  2110-2130  MHz  and 
2100-2200  MHz  hands  are  addressed  in 
§§27.1100-27.1174. 
***** 

(d)  Ciost-sharinf’  obligations  among 
lerrestri(d  stations.  For  tiirrestrial 
.stations  (AW.S),  cost -sharing  obligations 
are  governed  by  §§  27.1 100  through 
27.1174  of  this  cha])ter:  provided. 
howevcM".  that  MSS  optnators  are  not 
obligated  to  reimburse  voluntarily 
relocating  FMS  incumbents  in  the  2180- 
2200  MHz  hand.  (AWS  reimhur.sement 
and  cost-sharing  obligations  relative  to 
voluntarilv  relocating  FMS  incumbents 
are  goviii  ned  by  §27.111)0  of  this 
chapter). 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  49 

[EPA-R09-OAR-201 3-0009;  FRL-9774-1] 

Approval  of  Air  Quality  Implementation 
Plans;  Navajo  Nation;  Regional  Haze 
Requirements  for  Navajo  Generating 
Station 

agency:  Fnviroiiinonlal  Proleetioii 
Agency  (Hl’A). 

ACTION:  I’roposed  rule. 

SUMMARY:  The  Enviroiunental  Protection 
Ag(Micy  (EPA)  is  proi)osing  a  source- 
specific  federal  ini])leinentation  j)lan 
(FIP)  re{]uiring  the  Navajo  (ienerating 
Station  (N(iS).  located  on  the  Navajo 
Nation,  to  reduce  emissions  of  oxides  of 
nitrogen  (NOx)  under  the  Best  Available 
Retrofit  Ttulinology  (BART)  provision  of 
the  Clean  Air  Act  (CAA  or  Act)  in  ortler 
to  reduce  visibility  imi)airment  resulting 
from  NCS  at  11  National  Parks  and 
Wilderness  Areas.  NCkS.  which  was  built 
over  35  vears  ago.  is  the  largest  coal- 
fired  power  plant  in  the  We.st  in  terms 
of  generating  capacity.  It  is  central  to  the 
economies  of  the  Navajo  Nation  and 
llo])i  Tribe  and  sniiplies  pow(;r  to  the 
states  of  Arizona,  Nevada,  and 
(ialifornia.  Idectricity  produced  by  NCS 
is  also  n.sed  to  power  the  C(!ntral 
Arizona  Projcy'h  which  su])j)lies  surface 
water  to  thre(,  counties  and  numerous 
Indian  tribes  in  Arizona.  N(kS  is 
projected  to  continue  operating  at  least 
until  2044.  Id’A  is  proi)osing  to  retpiire 
NCS  to  achieve  a  nearly  Ht)  ])ercent 
reduction  of  its  current  overall  N{)\ 
emission  rate.  Our  analvsis  indicates 
that  installation  of  controls  to  achieve 
this  reduction  would  result  in 
significant  visibility  im])rovement  that 
is  well-balanced  with  the  cost  of  those 
controls.  For  a  number  of  rea.sons, 
including  the  importance  of  NCS  to 
nnmerons  Indian  tribes  located  in 
Arizona  and  the  federal  government’s 
reliance  on  NCS  to  meet  the 
iHupdrements  of  wat(;r  settlements  with 
several  tribes.  EPA  is  pro])osing  an 
alternative  to  BART  that  would  ])rovide 
flexibility  to  N(kS  in  the  schedule  for  tin; 
installation  of  new  control  ecjuipment. 
We  also  (le.scrihe  other  com])liance 
sclnidnles  for  consideration  and 
comment.  We  recognize  that  there  mav 
he  other  a|)])roaches  that  could  result  in 
ecinivalent  or  better  visibility  benefits 
over  time  and  that  there  mav  be  changes 
in  energy  demand,  su])ply  or  other 
(levelo])meids  over  the  next  sev(;ral 
decades  that  may  change  electricity 
generation  on  the  Navajo  Nation.  EPA 
encourages  a  rohn.st  public  discussion  of 
our  proi)osed  BART  determination  and 


alternative,  the  additional  alternatives 
de.scrihed  Innein,  and  other  possible 
a])])roaches.  EPA  is  pnjparcul  to  i.ssne  a 
siip|)lemental  j)ro])osal  if  approaches 
other  than  tin;  ])roposed  BAR'l’ 
determination  or  ])ropo.sed  alternative 
articnlat(!(l  in  this  notice  are  identified 
as  satisfying  the  recpdrcmients  of  the 
(dean  Air  Act  and  meeting  the  needs  of 
the  stakeholders.  EPA  is  committed  to 
continuing  to  engage  with  stakeholders 
to  develo])  a  final  f’ll’  that  maiidains 
benefits  to  trib(!s  and  the  riigional 
economy  while  im])roving  visibility  in 
many  of  onr  nation’s  most  treasured 
National  Parks  and  Wilderness  Areas. 
DATES:  (iomments  must  be;  submitted  no 
later  than  May  (i.  2013. 

ADDRESSES:  Submit  comments, 
identified  by  docket  ninnher  EPA-ROO- 
OAR— 201 3— OOOO,  by  one  of  the 
following  methods: 

Fudeval  (diulf^nuiking  Portal: 
\\'\\'\\'.re;^uIations.>’o\'.  P’ollow  the  on-line 
instructions. 

Kni ail :  iVn;^sl)art@ef)a .gov. 

Mail  or  dalivar:  Anita  Le(!  (Air-2),  D.S. 
Environnnmtal  Protection  Agenev 
Region  0.  7.1  Hawthoriu!  Street,  San 
Francisco.  CA  0410.1-3001. 

Instructions:  All  comments  will  he 
included  in  the  public  docket  without 
change  and  mav  he  made  available 
online  at  www. rcgnlations.gov, 
including  any  personal  information 
j)rovid(!d,  unless  the  comment  inchuhis 
Confidential  Bnsine.ss  Information  (CBl) 
or  other  information  whose  disclosun!  is 
restricted  by  .statute!.  Information  that 
von  consider  CBI  orotherwi.se  ])rotected 
.should  b(!  e:l(!arly  identified  as  such  and 
should  not  be  submitted  through 
WWW. rcgidat ions.gov  or  email. 
www.rcgidations.gov  is  an  “anonymous 
access’’  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  yon  provide  it  in  tin!  bodv  of 
your  comment.  If  yon  .send  an  email 
directly  to  EPA,  vour  (!mail  address  will 
be  automatically  captured  and  included 
as  part  of  the  ]ml)lic  comment.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
yon  for  clarification,  EPA  mav  not  he 
al)I(!  to  consider  your  comment. 

Hearings:  EPA  intends  to  hold  public 
lu!arings  to  acce])t  oral  and  written 
comments  on  the  proposiul  rid(!making. 
EPA  will  provide  notic(!  and  additional 
details  at  least  30  day.s  prior  to  the 
hearings  in  the  Federal  Register,  on  our 
Web  site,  and  in  the  docket. 

Docket:  The  index  to  tlu!  docket  for 
this  action  is  available  electronically  at 
www.rcgnlations.gov  and  in  hard  copy 
at  EPA  R(!gion  0,  7,1  Hawthorne  Street, 
San  Francisco,  Cialiforiua.  Whili! 
documents  in  the  docket  are  listed  in 


the  index,  some  information  may  be 
publicly  availahh!  only  at  EPA  R(!gion  9 
((!.g.,  ma]).s,  volnminons  reports, 
copyrighted  mati!rial).  and  .some  may 
not  b(!  publicly  available  in  either 
location  ((!.g.,  (iBI).  To  inspect  the  hard 
co])y  materials,  please  .schedule  an 
ap])ointment  during  normal  bnsin(!ss 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
FOR  FURTHER  INFORMATION  CONTACT: 

Anita  bee.  EPA  Region  9.  (41.1)  972- 
3t).18,  rt)ngshart@cpa.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  doenment.  “we”,  “us", 
and  “our"  refer  to  EPA. 

Table  of  Contents 

t.  Background 

.•\.  Navajo  CJeneraliiig  .Station 

B.  Signil'icanc!!  ofNCkS  and  llideral 
('ollal)oration 

C.  .Statutory  and  Rcgidatorv  l-'rainework  for 
Addr(!ssing  Visibility 

tJ.  .Statntorv  and  Regnlatorv  l''ranu!\vork  for 
Addressing  .Sources  I.ocated  in  Indian 
(’.onntry 

E.  .Statutory  and  Regnlatorv  l'’ranu!\vork  for 
B.XRT  Detiinn illations 

F.  Relationslii])  of  Air  I’olintants  to 
Visibility  Iin])airinent 

(;.  El’A's  Advanced  Notice  of  Proposed 
Rnlciinaking 

i.  Information  from  Tribes 

ii.  Information  from  NC.S  Owners 

iii.  (’.omments  from  Other  .Stakeholders 

iv.  bu’olvemeni  of  Other  Eediiral  Agencies 

II.  Id’A's  Proiiosed  .Action 

.A.  .A  NOx  It.AR  r  niitiirmination  for  NO.S  Is 
"N(!c(!ssarv  or  Api)ro])riat(!'’ 

B.  Availahle  and  Eeasibli!  Control 
Technologies  and  Five  Factor  Analysis 
for  NO\  Emissions 

i.  Factor  1:  (iost  of  (iomplianci! 

ii.  Factor  2;  Energy  and  Non-.Air  Qnalitv 
Inijiacts 

a.  Affordahility  .Analvsis 

b.  Electricity  and  Watiir  Rate  .Analysis 

c.  .Summary  of  EPA's  Affordabilitv  and 
Rate  Imjiacts  .Analyses 

iii.  Fat:tor  3:  Existing  (Controls  at  thi! 
Facility 

iv.  Factor  4:  Remaining  Useful  Life  of 
Facility 

V.  Factor  .1;  Degrei!  divisibility 
lmi)rovenu!nt 

(i.  EP.A’s  Pro])oseil  NOx  Emission  Limit  for 
NCS 

n.  EP.A’s  Proposed  BART  Alternative 

i.  (Compliance  Flexibilitv  Is  Necessary  or 
.Aiiprojiriate 

ii.  Background  on  .Alternative  Measures  to 
BART 

iii.  l.iigal  Rationale  for  Extending 
(Compliance  .Scluidnie  for  .Alternative 
Measnriis  for  NC.S 

iv.  Description  and  Analvsis  ol  a  Pro|)os(!d 
.Alliirnalive  Measnri!  to  B.ART 

E.  Analvsis  of  Additional  Alternative 
(Coniplianci!  .Schedules 

F.  .Solicitation  of  (Comments 

III.  .Administrative!  Reiinirenuints 

.A.  Executive  Order  IZHtili:  Regulatory 

Planning  and  Reviiiw  ami  Executive 
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OnltM'  la.TliS:  lmj)r(>viii<>  Knguliilion  and 
K(?<>iilal()r\'  Ki'viow 

H.  I’apcM'uork  Ktuluclion  Act 
Kcif'iilaloi  v  l'l(?\il)ilily  Act 

1).  llntiiiulcHl  Mandates  Ucddrin  Act 

Iv  Hxeciitivc!  OrdiM’  13132;  l-'i;d(!ralism 

I-'.  Oxeiaitiva;  OrdcM-  1317r):  (lonsidtation 
and  ('.nordinat ion  Witli  Indian  Tribal 
(loviniinunits 

(I.  HxiHailive  Ordijr  1304 .a:  Protection  ol 
children  Iroin  Idivironnuaital  Health 
Risks  and  .Saletv  Risks 

11.  l-ixia aitiva;  Ordca-  1321 1;  .Actions 
('.on(a!rnin>>  Ref>ulations  Tliat 
.SignilicantK  .AITect  Rni^rgy  .Sn))|)ly. 
Distribution,  or  Use 

I.  National  Teclinolo<’\’  Transit;!'  ;ind 
Ad\ an(a;mt;nl  .Act 

|.  Rxetailivi;  ()rd(;r  12808:  l''ed(;ral  .Actions 
to  Address  i‘]nvironnu;ntiil  Instita;  in 
Minority  Popnhitions  iind  bow-lncoint; 
Popnliitions 

I.  Background 

/I.  \(i\’aj()  (Uintniititvj,  Stalion 

The  Navajo  CaMienitino  Station  (N(].S) 
is  a  coal-finul  powiir  plant  lociittul  on 
tlie  Niivajo  Nation  Indian  Ktiservation. 
just  Oils!  of  Page.  Arizona, 
approxiinatelv  13.')  inih's  north  of 
I’htgstatT.  Arizoiiii.  I  he  thnn!  Z.'IO  MW 
units  at  NCi.S  wen*  consti  ncted  over 
15)74— At  it  cajiacity  of  22.')()  MW. 
N(;S  is  till*  largi!st  coal-fired  ])ower  ])lant 
in  the  western  United  Stiites. 

N(i.S  is  located  near  inanv  of  Our  ino.st 
treasunul  Nation;if  Piirks  and 
Wilderness  Areas,  (iongress  mandated 
heightened  protiiction  for  these  aretis  in 
designating  them  as  niiindatory  (ilass  I 
Federal  artias.  Ideven  ('.lass  I  areas  are 
located  within  300  km  of  NdS:  Arches 
Natiomil  Park  (NP).  Bryce  ('.anvon  NP. 
(ianyonlands  NP.  (’.apitol  Reef  NP. 

(irand  (ianvon  NP.  Mazatzal  Wilderness 
Anut  (WA).  Mesa  Verde  NP.  Petrified 
Fore.st  NP.  Pine  Mountiiin  WA. 
Sycamore  (lanyon  WA.  and  Zion  NP. 
These  areas  supjiort  an  active  tourism 
indnstrv  drawing  over  4  million  visitors 
to  the  (Irand  (ianyon  National  Park 
alone  in  2011.'  In  addition  to  HPA's  role 
implementing  the  Regional  Haze 
program,  the  Federal  band  Managers  of 
these  artias.  the  National  Park  Service 
and  the  11. S.  Fish  and  Wildlife  Service, 
under  the  Dejiartment  of  the  Inttjrior. 
and  the  l)..S.  Fonsst  .Service,  under  the 
He])artment  of  Agriculture,  also  play 
important  roles  in  the  protection  of 
visihilitv  in  tlu;  mandatorv  (ilass  1 
Federal  areas. 

N(kS  is  co-owned  hv  six  entititis:  The 
II..S.  Bureau  of  Reclamation 
(Reclamation) — 24.3  |)ercent.  .Salt  River 
Project  (.SRP).  which  also  acts  as  the 
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facility  o])er;itor — 21.7  perctail.  bos 
Angeles  l)e|):irtm(!nt  of  W:iti;r  ;md  Power 
(bADWP) — 21.2  |)ercent.  Arizomi  Public 
.Sta  vice  (AP.S) — 14  perctait.  Nev'tidii 
Powta’ (iomi):my  (NPU) — 11.3  ptactmt. 
<md  rue, son  Idiictric  Powta'  (TFP) — 7.5 
])(a'C(!nt.  NU.S  u.s(!s  hot-side  electrostiitic 
pritcipitiitors  (hot-side  F.Sl’s)  to  control 
itmissions  of  ])iirticulate  imittta'  (I’M)  iind 
flue  gas  dtasulfuriziition  units  (FUHs)  to 
control  emi.ssions  of  sulfur  dioxide 
(.SOj).  Over  the  2005)— 201 1  period,  the 
owntas  of  N(’i.S  voluntttrilv  instalhal 
modern  low-NOx  hurners  with 
separatiaf  over-fire  ;iir  (bNB/.S01’y\)  to 
rtuluce  tanissions  of  NOx- 

B.  Sianificanci;  of  NdS  and  Fadaral 
(.'ollahoration 

Fedentl  participation  in  NO.S  was 
authoriziul  in  the  (Colorado  River  Btisin 
Proj(!ct  Act  of  15)08  its  a  iireferred 
iilternative  to  building  hvdro(;lectric 
dams  in  the  (hand  Oiinyon  for  itroviding 
power  to  the  ('.taitriil  Arizona  Projtict.- 
The  Oiailnil  Arizona  Projttct  (OAP)  is  it 
330-mile  Witter  distrihtttion  system  ihitt 
d(;livers  ithottt  1.5  million  itcre-feet  (Ah') 
pta'  vtatr  of  Oolontdo  Kivta'  Wittta'  frotn 
bitke  llitvitstt  iti  w(!st(ati  Arizomt  to  non- 
triftitl  itgricuhttfitl  wittia'  nsias  iti  ctattnil 
Arizomt,  Ittdiitn  Irihtts  lociittal  in 
.Arizotia.  itnd  tnttnicijiitl  wittta’  nstas  iti 
Mitrico])it.  Pimtl,  itnd  Piniit  counties.  * 
This  OAP  Wittta'  is  tistal  tt)  titt!i;t  the 
ti;rtns  of  it  nttmht;r  of  hnliitn  witter  rights 
setthanents  iti  cenlntl  Arizona  atitl  to 
rtalitce  groundwatia'  u.siige  in  the 
region.-'  filectricily  from  NO.S  ptiwtas 
Ihe  punijis  lliitl  move  OAP  wittta'  tti  its 
destitiittions  along  tlu;  ilistrilnttion 
systetn. 

.Several  tribes  kicated  in  Arizona  hitve 
allocations  of  OAP  water  throitgh  water 
settlement  agretatietits  that  have  been 
itjiproved  throitgh  acts  of  Oongress."*  In 
exchange  for  allocations  of  CiAP  water  at 
reduced  cost  anil  acce.ss  to  funds  for  the 
develo])nient  of  water  infrastructure, 
these  tribes  have  released  their  claims  to 
other  water  in  Arizona.  Excess  NO.S 
power  owned  by  Reclamation  that  is  not 
u.sed  hv  OAP  is  sold  itnil  ])rofits  are 
deposited  into  a  fund  to  suiiport  the 
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tribal  water  settlement  agreements."  The 
Heiiartmenl  of  the  Interior  (through  the 
Bureau  of  Reclamation)  |)lavs  an 
important  role  in  the  imiilementation  of 
these  settlement  agreements  and  the 
management  of  the  funds  set  aside  for 
water  infrastructure  development  for 
tribes. 

The  coal  used  by  N(i.S  is  sup|)lied  hv 
the  Kayenia  Mine.  o])eraled  by  Peabody 
Ibiergv  and  loc.ated  on  reservation  lands 
of  both  the  Navajo  Nation  and  the  I  lopi 
Tribe,  'faxes  and  royalties  from  Nd.S 
and  Ihe  Kayenta  Mine  paid  to  the 
Navajo  Nation  and  Ilo])i  Tribe 
contribute  significantly  to  the  annual 
revenues  for  both  governments.' 

C.  Statiilorv  and  Bai’iilatorv  Frainawork 
for  /\ddrassin<>  MsihilHy 

Part  (1.  suhpart  11.  of  title  I  of  the  (iAA 
as  amended  in  15)77  establishes  a 
visibility  proteclion  program  that  sets 
forth  “as  a  national  goal  the  iirevention 
of  anv  futnre,  and  the  remedying  of  any 
existing,  imiiairment  of  visibility  in 
mandatory  class  1  F’ederal  areas  which 
im])airment  results  from  manmade  air 
])olhition.”  42  Ib.S.fi.  745)1  A(a)(l ).  The 
lerms  "impairment  of  visibility”  and 
"visibility  imjiairment"  are  defined  in 
the  Act  to  include  a  reduction  in  visual 
range  and  atmospheric  discoloration.  Id. 
745)1  A(g)(()).  A  fundamental 
rei|niremenl  of  the  visihilitv  proteclion 
program  was  for  EPA.  in  consultation 
with  the  .Secretarv  of  Ihe  Interior,  to 
])ronmlgate  a  list  of  “mandatorv  class  I 
I'ederal  areas"  where  visibility  is  an 
im])orlanl  value.  Id.  745)1  A(a)(2).  'fhe.se 
areas  include  national  wilderne.ss  areas 
and  nalional  parks  greater  than  six 
thousand  acres  in  size.  Id.  7472(a). 

On  November  30,  15)75),  EPA 
identified  1.50  mandatory  Olass  1  Federal 
areas  where  visibility  is  an  imjiortant 
value,  including:  Grand  Canyon  NP  in 
Arizona  (40  CiFR  81.403);  Mesa  Verde 
NP  in  Colorado  (Id.  81.400);  and  Arches, 
Bryce  Cianvon.  (ianvonlands,  (;a])itol 
Reef,  and  Zion  NP  in  Utah  (Id.  81.430). 
These  mandatory  Cla.ss  1  F'ederal  areas 
are  among  the  11  Class  I  areas  within  an 
aiiproximately  300  km  radius  of  NC.S. 

On  December  2.  15)80,  EPA 
|)romnlgated  the  first  phase  of  the 
reiinired  visibility  regulations 
addressing  visihilily  impairment  that  is 
rea.sonahly  attrihutahle  to  a  single 
source  or  a  small  grou])  of  sources, 
codified  at  40  CFR  .51.300-307.  4.5  FR 
80084.  file  15)80  regulations  deferred 
regulating  regional  haze  (i.e., 
wides])read  haze  from  a  nmltitnde  of 
sources  which  impairs  visihilitv  in 
every  direction  over  a  large  area),  based 


"III. 

■III. 


8276 


Federal  Register/ Vol.  78.  No.  24 /Tuesday,  Feljruary  5.  2013 / Proposed  Rules 


on  a  finding  that  the  scientific  data  were 
inadetinate  at  that  time.  Id.  at  8()()8B. 

(ionguiss  added  Section  Hi'tO  to  the 
Act  in  tlie  1  ()!)()  (lAA  Amendments, 
r(u|uiring  HPA  to  take;  further  action  tt) 
r(!clnc(!  visibility  impairment  in  hroad 
g(!ograplnc  r(;gions.  42  Ik.S.ti.  74t)2.  In 
lt)‘)3.  llie  National  Academy  of  Scitau'.es 
nihia.sed  a  comprehensivi!  study 
recinired  hv  the  ItttlO  Amendments 
concluding  that  “cnrrtmt  sc.icmtific 
knowledge  is  adecpiati;  and  control 
l(;chnologies  are  availahle  for  taking 
regulatory  action  to  imj)rove  and  protect 
visibility. "  " 

FPA  ])romnlgat«!d  r(!gnlations  to 
address  regional  haze  on  Aj)ril  22,  IttttU. 
(i4  FR  3,'i7(i5.  (Consistent  with  the 
statutory  reciuirement  in  42  IJ.S.CC. 

7401  (h)(2)(A),  EPA's  ItHH)  regional  liaze 
nigidations  (RMR)  include  a  ])rovision 
that  states  must  require  certain  major 
stationary  .sources  ‘‘iu  existemee  on 
August  7,  1977,  hut  wliich  halve]  not 
h(!en  in  operation  for  more  than  fift(!en 
years  as  of  such  date"  which  emit 
pollutants  tliat  are  reasonably 
anticipattid  to  c:ause  or  contribute  to  any 
visibility  impairment  to  procure!,  install 
and  operate  BART.  In  d(!lermining 
BART,  states  are  uicpured  to  take  into 
account  five!  Iae;te)rs  iele!ntifie!el  in  tlu! 
(CAA  iuiel  EPA’s  re!gidatie)ns.  42  ll.S.d. 
7491  (g)(2)  anel  40  CFK  .'51.308.  Tlie!se! 
five!  fiie:te)r.s  are  the!  e:e).st  e)f  e:e)ntre)l.s.  IIk! 
e!ne!rgy  anel  non-iiir  eiuality  impaels  e)f 
e:e)ntre)l.s,  the!  existing  e:e)ntre)ls  iit  the 
se)ure;e!,  the  re!maining  usefid  life  eif  the 
se)ure;e!.  anel  the  antie:ii);ite!el  visibility 
he!ne!fit.s  ejf  e:e)ntre)l.s.  'Die  (CAA  anel  RHR 
re!eiiure!  BARI’  tee  lee  installeel  anel 
e)pe!rateel  as  eexpeelitiously  as  praedieiahle, 
hut  in  no  ewent  later  than  five  years 
freem  the  elate  e)f  the  appreeveel  ])lan.  42 
II..S.C  7401(h)(2)(A).  42  II.S.C 
7401(g)(4).  anel  40  CFR  .'ll .308(e!)(l )(iv). 
EPA  maele  revisiems  te)  the  RHR  after 
1000  anel  therse  revisions  teegeithtir  with 
the  RHR  are  e;oeiifieel  at  40  CFR  I’art  .'ll, 
Snh]jart  P  anel  Apjrenelix  Y.  The 
reigulatieens  allow  EPA  te)  preemulgate  an 
altermitive  to  BART  prejvieleul  the 
alternative!  re!sults  in  grexiter  re!a.se)nahle! 
preegress  than  will  result  freem 
installation  anel  ojeeratie)!)  e)f  BART.  40 
CFR  .'51.308(e)(2). 

/).  Sldtiilorv  and  Ud^iihilorv  Fnniunvork 
for  Achiressing  Soiircos  Locotod  in 
Indian  (iounirv 

When  the!  (CAA  was  iimeneleel  in  lOttO, 
(Ce)ngre!s.s  ine;luele!el  a  ne!W  jereevisieen, 
Seulieni  301(ei).  granting  EPA  antheeritv 
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te)  treuit  hielian  trihets  in  the  same  manner 
its  .stettets  whetre!  a|)pi'e)j)riiite!.  Seu!  40 
II.S.C.  7001  (el).  Ceengretss  alsee 
rexxegnizeel,  heewevetr,  th:it  sue;h 
tretiittnent  miiy  met  he!  apjereepriiite!  leer  all 
pur|)e).se!.s  e)f  the!  At:t  iinel  that  in  .seeme 
e:ire:ut)i.stane;e!.s.  it  mtiy  he  in;i])pre)pri;ite! 
le)  trexit  trih)!s  iele!ntie:ally  te)  st.itees. 
Thereefe)!')!,  Seulieen  301(el)(2)  eef  the  Ae:t 
elireeleel  EPA  te)  lereemulgate  reegulatieens 
“.s])e!e;i)yi!ig  theese  jereevisieens  eef  Ithe 
CAA|  leer  whieih  it  is  appreepriate  te)  treeat 
luelian  trihexs  as  statees."  lei.  7001(tl)(2). 

It)  aelelitie))),  Congreess  jereevieleel  that 
‘‘li|n  any  eta.se  in  whiefh  |EPA| 
eletermines  that  the  treatmemt  eef  Inelian 
tribes  as  iele!ntie;al  tee  .statees  is 
iiiiippreepriate  or  aelministratively 
infetisihle,  the  Aehninistniteer  may 
preeviele,  by  reegulation,  eether  means  by 
whie:h  the  Aelministnitor  will  elireully 
(ulminister  sue:!)  preevisieens  see  as  tee 
aediieve  the  appre)})riate  ])ur])e)se.’’  lei. 
7001(el)(4). 

In  1008,  EPA  preemulgateul  re!gulatie)ns 
!it  40  CFR  Pai  t  4t)  (whie;h  h:ive  heem 
referreel  te)  as  the!  'I’rihiil  Authe)rity  Rule 
e)r  TAR)  re!l;iting  te)  im])le!me!ntatie)n  e)f 
CAA  pre)gnuns  iti  hielian  e:e)itntrv.  Seu!  40 
Ck'R  Part  45);  .se!e!  alse)  .'ll)  FR  430550  (Aug. 
2.'5,  15)5)4)(pre)pe),se!el  rule);  03  FR  72.'54 
(Fe!h.  12,  15)5)8)(finiil  title!):  Arizona 
Public  Service  Cioinpanv  v.  FPA.  211 
l-’.3el  1280  (DC  Cir.  20o6).  cert.  den..  .'532 
II. S.  5)70  (2001  )(uphe)leling  the  TAR). 

The!  'I’AR  alleews  EPA  te)  tre.it  eligible 
Ineliciu  trihees  iti  the!  .Sciine  mantle!!'  its 
stiites  “with  re!.s])e!e:t  te)  all  pre)visie)n.s  e)f 
the  |CAA|  anel  im])le!nie!nting 
re!gulatie)ns.  e!xe:e!])t  for  the).se!  pre)vi.sie)n.s 
llisfeell  in  §40.4  anel  the!  |EPA| 
re!gulatie)ns  that  implement  thee.se 
pre)vi.sie)ns.’’  40  CFR  45). 3.  EPA 
re!e:e)gnizeel  that  trihe!.s  may.  hut  are  not 
rexjuireel  te)  aehnini.ste!!'  air  pre)granis 
uneler  the  CAA,  were  in  the  early  ,stage!s 
of  ele!vele)ping  air  planning  pre)grani.s 
known  as  Tribal  hn])le!nientatie)n  Phins 
(TIPs)  anel  weeulel  ne!e!el  aelelitieenal  time 
te)  elewele)])  airepiality  pre)granis.  03  f’R 
7204-0.'5.  Thus,  EPA  eletermiiieel  that  it 
was  ne)t  a])pre)priate  te)  trend  trihens  in  the 
same!  nianne!r  as  statens  fe)r  puri)e).se!.s  e)f 
tlieese  pre)vi.sie)n.s  e)f  the  CAA  inipe).sing 
air  ])re)gram  suhniittiil  ele!iielline!.s.  Se!e!  .'50 
FR  43004-0.'5:  03  1*’R  7204-0.'5.  Similarly, 
EPA  ele!te!rniine!el  that  it  weeulel  he! 
inapj)re)pri<ite!  te)  tre!at  trihe!s  in  the  .same! 
manner  as  .state!s  leer  i)ur])e)se!s  e)f  the! 
re!late!el  CAA  i)re)visie)n.s  e!stahlishing 
.sane;tie)n.s  anel  fe!ele!ral  e)ve!r.sight 
meuihiuiisms  whe!re!  statens  fail  te)  nie!e!t 
applienihle  airi)re)grani  submittal 
elenie! lines.  lel.  In  ])artie:ular,  EPA  fe)nnei 
that  it  was  inap])re)priate!  te)  treat  trihens 
in  the  same  nianne!r  as  states  leer  the 
purpeeses  e)f  Se!e:tie)ii  110(e;)(l).  whie;h 
renpiirens  EPA  te)  ])re)niulgate!  a  FIP  within 


2  years  after  a  steite!  fails  te)  make  ;i 
renpiireul  plan  suhniissie)!). 

Althe)Ugh  EPA  eletermiiieel  tliiit  it  was 
inapproiiriate  tei  treiat  triheis  in  the  same 
nianiu!!'  as  .stateis  feir  the!  purpe).se!.s  of 
.Se!e:tie)ii  110(e:)(l).  EPA  ;dse)  ele!te!rniine!el 
that  uneler  either  jireivisiems  eif  the!  CAA. 
it  liiis  the!  eli.se;re!tie)n<iry  antheirity  tei 
premiulgate!  "suedi  feeleral 
implementatiem  plan  iireivisiems  as  are 
ne!e;e!.ssarv  eir  api)re)])riate!  tei  pre)te!e;t  air 
eiuality”  whe!n  a  I’lihe!  has  neit  suhinittenl 
a  'FIP.  40  CFR  45).ll.  EPA  eletenniinenl  in 
premiulgating  the  TAR  that  it  enndel 
e!xe!re:i.se!  eli.se:re!tie)narv  autheiritv  tei 
premiulgate  FlPs  haseel  em  Se!e:tie)n  301(a) 
eif  the  CAA.  wliiedi  autheirizes  EPA  tei 
prensea  ihe  sue:h  reigulations  as  are 
neieanssarv  tei  enirrv  out  the  Ae:t.  eiiiel 
Seudion  301(el)(4j,  whie;h  authorizes  EPA 
te)  elire!e;tly  aelmini.steir  CAA  jirovisiems 
for  whie;h  EPA  has  eletermiiieel  it  is 
inappreipriate  eir  infenisihle  tei  treat  tribes 
as  ielentienil  to  states  so  as  to  ae;hie!ve!  the 
appre)])riate!  iiurpeise.  40  CFR  40.11.  Sen! 
alse)  03  FR  720.'5.  Si)e!e;ifie;ally.  40  Ch'R 
40.1 1(a)  provieles  that  EPA: 

[slliall  |)n)iinilgal(!  willieiid  iinr(!ci.s))nal)li! 
(l(!hiy  siicli  l'i!il(!nil  inii)li!!iii!ntiilii)n  |)lan 
preivisioiis  as  itre!  n(!e:i!ssiirv  or  iipiiioprialei  lo 
proleci  airepialilv.  (:()iisisli!iil  will)  the! 
provisions  of  s(!e:lions  :)()|l)(ii)  iiiiel  dOl  (el)(4). 
if  a  lril)(!  eloi!S  not  suinnii  a  Irilial 
inipl(!ni(!ntation  plan  or  eloes  not  reiceiivi!  El’A 
a|)])i'e)val  of  ii  .s)il)inill(!cl  Irilial 
iiniileinenlalion  jilan. 

As  eleiseiriheel  in  eleitail  heleiw,  EPA  has 
preivieiusly  iiremiulgateiel  FIPs  tei  reigulate 
iiir  iieillutants  emitteel  fremi  the  twei  e;e)iil- 
fireel  e!le!e:trie:  generating  lae:ilitie!.s  em  the 
Navajei  Natiem,  Femr  Ceiriiens  Peiwer 
Plant  (FCPP)  anel  NCS.  In  15)5)1,  prieir  tei 
the  promulgation  eif  the  TAR.  EPA 
reviseel  an  existing  FIP  that  ajijilieel  tei 
Arizema  tei  ine:luele!  a  reniuirement  for 
NC.S  te)  suhstantially  reelue:e!  its  .SCT 
emissiems  by  installing  se;ruhhe!rs,  hasenl 
em  a  fineling  that  the  SO^  enii.ssions 
weire  e;e)ntril)uting  to  visibility 
impairment  at  the!  Cranel  Canyon 
Natiemal  Park.  50  FR  50172  (Cle:te)he!r  3. 
15)01):  .‘iee  cdso  Centred  Arizona  Water 
Conseivation  District  v.  I  tnited  States 
Environmental  Protection  Agency.  5)5)0 
F.2el  1531  (Oth  Cir.  15)5)3)(ui)he)leiing 
EPA’s  iiremiulgatiem  eif  the!  FlP).  The!n, 
in  15)5)5),  EPA  pieijiei.seel  a  FIP  feir  NC.S  tei 
fill  the  re!gulate)rv  gap  that  e!xiste!el 
he!e:imse!  .SIP  rulers  issiieel  by  Arizemei  tei 
re!gulate!  NC.S  were  neit  a])plie:al)le!  eir 
e!nfe)re;e!al)le  em  the  Navajei  Natiem,  anel 
the!  'I’rihe!  hael  neit  semght  a])])re)val  eif  ;i 
TIP  e:e)ve!ring  the  ])lant.  04  FR  48731 
(.Septemhe!!'  8,  15)5)5)).  EPA  eliel  neit 
finalize  the!  15)5)5)  jireipeisal  anel  iireipeisenl 
a  ne!W  FIP  feir  NC.S  em  .Septemhe!!'  12, 
2000.  71  FR  53031.  EPA  finalizeel  the 
NC.S  FIP  in  2010  gemenally  making  the 
emission  limits  fremi  the  Arizema  .SIP 
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rules  for  Nd.S  federallv  enforceable, 
with  one  modification.'*  7Ii  f  R  10174 
(March  .1.  2010).  Tlie  2t)10  NfhS  KIP  was 
j)ronudgat(!d  under  tlu;  authority  in  the 
CAA  and  40  (;KR  40.11(a)  that  imdm  lies 
our  propo.sal  today. 

IJcu.ause  the  Arizona  .SIP  did  not 
contain  any  N()\  emission  limits  for 
N(J.S.  the  final  2010  KIP  did  not  impo.se 
any  limits  *)n  N().\.  However.  Nd.S  is 
subject  to  the  federal  Acid  Rain  Program 
riupnnanents  iimha'  title  lY  of  the  (ilean 
Air  Act.  N('i.S  elected  to  comply  (un  lv  as 
a  Phase  1  NOx  facility  subject  to  a  NOx 
limit  of  0.40  Ib/MMHtu.  jxir  unit,  on  an 
annual  basis.  Over  the  2000 — 2011 
timeframe,  tlu;  owiuirs  of  NO.S 
voluntarily  installed  new  LNH/.SOKA  at 
N('..S.  with  a  NOx  emission  limit  of  0.24 
Ih/MMBtu. 

E.  Statutory  (111(1  Ragulutoiy  Erainanork 
for  BART  Datorniinotions 

When  (Congress  enacted  .Section  100 A 
of  the  OAA  in  1077  to  protect  visibility, 
it  dinicted  KPA  to  promulgate 
nigulations  that  would  rtapun! 
a])plical)le  implementation  plans  to 
include  a  detcaininalion  of  BART  for 
c(‘rtain  major  stationary  .sources  that  are 
"rea.sonably  anticipatiul  to  cause  or 
contribute  to  any  imi)airment  of 
visibility  in  anv  Rilass  1  areaj".  42 
ll..S.(^.  7401(h)(2)(A)  8:  (g).  A  .source  is 
BART-eligible  if  it  is  a  fo.ssil  fuel-fired 
sttiain  electric  plant  of  inon;  than  2.'j0 
MMBtn/hr  heat  in|nit  or  other  li.sted 
industrial  source  that  has  the  potential 
to  emit  2.'j()  tons  or  more  of  any 
visibility-impairing  pollutant  and  that 
came  into  operation  between  1082  and 
1077.  Id.  NCIS  meets  these  criteria  and 
is  a  BART-eligible  source. 

A  BART-(!ligible  source  with  a 
predicted  visibility  impact  of  ()..'j 
deciviews  (dv)  or  more  in  a  (dass  1  area 
"contributes"  to  visibility  impairment 
and  is  subject  to  BART.  See  70  KR  at 
80101  duly  0.  200.5).  NG.S  contributes  to 
visibility  impairment  at  11  surrounding 
Glass  1  areas  in  exce.ss  of  this  threshold, 
and  is  thus  subject  to  BART. 

In  determining  B.ART.  states  are 
recpiinul  to  take  into  account  five  factors 
identified  in  the  C;AA  and  KPA’s 
regulations.  42  l]..S.(>.  7401(g)(2)  and  40 
GKR  .51.808.  rho.se  factors  are:  (1)  The 
costs  of  compliance.  (2)  the  (mergv  and 
non-air  (luality  environmental  im])acts 
of  com|)lianc(;.  (8)  anv  pollution  control 
(!(pupment  in  use  or  in  existence  at  the 
source;.  (4)  the  r(;maining  useful  file  of 


■'111  llm  2010  NO.S  Ml*.  KI’.'X  liiiali/.iul  l(!(ii(iiilly 
(!nti)r(:(!al)l(MMnissi(in  liiiiils  lor  .SO-,  pailiculato 
iiiallar  (I’M),  and  n|)a(:ity.  and  conind  innasurcts  tor 
diisl  tor  N'C.S.  l  liti  2010  Ml’  lowonal  tin;  opacitv 
limit  trom  40  porcemt  to  20  p(!n:(mt  and  includod 
ri!<pnr(Mnonts  to  control  canissions  associatial  with 
coal  and  ash  liandlin!>  and  storages 


the  source,  and  (5)  the  dttgree  of 
im])rovetnent  in  visihilitv  which  tnav 
reasonably  be  anticijiiitetl  to  resitlt  from 
the  use  of  such  technology.  40  (’.I’R 
51.808(e)(  1  )(ii)(A).  liPA's  guidelines  for 
evitliiating  BART  tin;  s(;t  lorth  in 
Aiiiiendix  Y  to  40  GKR  Pttrt  51.  referred 
to  as  lilt;  BAR  T  Gitideliiuis,  and  mtist  be 
followed  in  tiiitking  BART 
deletnnitiations  for  fo.ssil  fitel-firttd 
(;lectric  generating  plants  largttr  than 
750  MW. 

F.  Rolationship  of  Air  Pollutants  to 
\  ’isihilitv  hupuirnwut 

Kmissions  of  NOx  contribute  to  the 
formaliem  of  parlicttlate  matter  (PM), 
which,  in  turn,  interacts  with  fight  to 
iinjiair  visibility.  The  fundamental 
science  of  haze  fortnation  and  visibility 
imjiairment  is  described  in  greattir  detail 
in  it  comprehensive  stitdy  by  Natiotial 
Re.search  Gonncil."’ 

Briefly,  the  smallest  jiarticles  in  the 
0.1  to  1  micron  range  interat:!  with  light 
most  .strongly  as  they  are  about  the  same 
size  as  the  wavelengths  of  visible  light. 
The  effect  of  the  interaction  is  to  scatter 
light  from  its  original  path.  Gonverselv. 
for  a  given  line  of  sight,  such  as  between 
a  mountain  scene  and  an  observer,  light 
from  many  different  original  i)alh.s  is 
scattered  into  that  lim;.  TIk;  scatter(;d 
fight  a|)pears  as  whitish  haze  in  the  lim; 
of  sight,  oh.scnring  the  vi(;w. 

Boil(;r  stacks  and  material  handling 
an;  sources  of  jjrimarv  i^M.  or  PM 
(;mitted  dir(;ctly  into  the  atmo.s])her(;.  Of 
primarv  PM  (;missions.  those  in  tlu; 
sinalh;!’  ])article  sizi;  range.  h;.s.s  than  2.5 
microns.  l(;nd  to  have  tlu;  largest  impact 
on  visibility.  PM  emissions  from  boiler 
stacks  can  hav(;  varying  |)arlich;  size 
makeup  depending  on  the  PM  control 
technology.  PM  from  material  handling, 
however,  tends  to  be  coarse,  i.e.,  around 
10  microns,  because  it  is  cn;aled  from 
the  breakup  of  larger  particles  of  coal, 
soil,  and  rock. 

PM  that  is  formed  in  the  atmos];here 
from  the  ])hotoch(;mical  transformation 
and  condensation  of  ga.seous  chemical 
pollutants,  al.so  call(;d  s(;condarv  PM. 
lends  to  he  fine,  i.e..  smaller  than  1 
micron.  lH;canse  it  is  formi;d  from  the 
buildu])  of  individual  mol(;cules.  This 
secondary  PM  tends  to  contribute  mon; 
to  visibility  impairm(;nt  than  j)rimarv 
PM  h(;cau.s(;  it  is  in  the  size  range;  that 
most  eff(;ctiv(;ly  interacts  with  visible 
light.  Nt)x  and  SO>  (;mi.ssions  irom  coal- 
fir(;d  powe;r  plants  an;  (;xamples  of 
ga.seous  ch(;mical  pollutants  that  react 
with  oth(;r  compounds  in  the 
atmo.s])h(;r(;  to  form  secondarv  PM. 


h'diijcling  \  'isihilily  in  Nnlioiuil  I’arks  anti 
W'iltlarnass  Areas,  C:()iiiinittc(!  on  lliizt;  in  Nnlional 
I’iirks  .and  WildnriKiss  Arnas.  National  Rt!.s(!an:li 
Council.  National  Acadiniiy  I’ross  (l‘l!):t). 


NOx  is  a  ga.s(;ou.s  i)ollntatil  (hat  can  bt; 
oxidiz(;d  to  form  nitric  ticid.  In  the 
atmos])her(;.  nitric  acid  in  the  ])res(;nce 
of  ammotiia  fortns  |)articitlat(; 
itmmoniitm  nitratt;.  Tlu;  fornuition  of 
])iirticulale  iimmoninm  nilntlt;  d(;pi;nds 
on  t(;mi)(;ralur(;  iind  r(;hitiv(;  humidity, 
and  tlu;refor(;  v;iri(;s  bv  setison. 

Piirticnhite  ammonium  uitnitt;  can  grow 
into  the  size  nmge  tluil  (;ffet;tively 
itil(;rac;ls  with  fight  bv  cotigulaling 
together  and  by  taking  etn  addilioiuil 
])olhtt;itits  and  water. 

a.  era's  Advoncod  \’otic(;  of  Pro])osu(l 
RuUuuakina 

On  August  28.  2()()(),  KPA  published 
an  Advanced  Notice  of  Projiosed 
Rulemaking  (ANPRM)  regarding  EPA’s 
intention  to  im])lement  the  BART 
reepiirement  of  the  RHR  for  the  two 
snhjei:t-to-BART  coal-fired  jjower  ])lants 
located  on  the  Navajo  Nation,  the  Kour 
Gorners  Power  Plant  ' '  and  the  Navajo 
G(;nerating  .Station.  74  KR  44818.  In  that 
ANPRM.  KPA  put  forth  our  analysis  of 
the  cost  and  anticipated  visibility 
ben(;fit.s  comi)aring  .s(;lectivi;  catalytic 
r(;duction  (.SGR)  and  mod(;rn 
combustion  controls  for  both  ])ow(;r 
plants  and  r(;(iue.st(;d  c:omnu;nt.  Tlu; 
ANPRM  marked  tlu;  beginning  of  an 
ongoing  pi'oci;ss  of  consultation  with 
tribes  and  di.scussions  with  other  kev 
stakeholders  on  the  issue;  of  NOx  control 
at  KGPP  and  NGS.  KPA  receiv(;d  over 
0. ()()()  comnu;nts  on  the  ANPRM.  mo.st  of 
which  w(;re  identical  electronic  mail 
nu;.ssag(;.s  in  .snj)i)ort  of  r(;(]uiring 
stringent  air  ])ollntion  controls  at  NG.S. 
Gommenls  from  tribes  located  in 
Arizona,  tlu;  owners  of  NG.S.  other 
stakeholders,  and  other  fed(;ral  agencies 
are  discussed  briefly  below,  and 
de.scrib(;il  in  more;  eletail  in  the  TSD  lor 
this  prope)sed  ridemaking. 

i.  Informal  iein  freim  TrilK;.s 

KP.A  receiveel  numerous  e:omment.s  on 
the;  ANPRM  freun  tribe;.s  anel  tribal 
eu’ganizatiein.s.  inclueling  the  Navaje; 
Nation,  Heipi  Tribe,  Gila  River  liulian 
Geunmunity,  Ak-Ghin  Inelian 
GeHnmunitv,  Teihemo  O'eielham  Natieui, 
Pa.se:ua  Yaepii  Tribe.  Keirt  Me:De)we;ll 
Yava])ai  Natieui.  Yavapai-Apae;he; 

Niitiein,  anel  the;  Inter  Tribal  Ge)nne;il  eif 
Arizeina.  Geimments  freun  the;  Neivaje; 
Niitiein  anel  He)])i  Tribe;  fe)e:use;el  ein  the; 
.signifie:ant  i;e)ntrihutie)n  eif  e:e);d-re;l;ite;el 
re)yaltie;s.  taxe;.s,  anel  emplen'inent  at  NG.S 
anel  the;  Kayenla  Mine  te;  the;  e;e;e)ne)mie;.s 
e)f  the;  Navaje;  Natiein  anel  the  lleipi 
'I'rihe.  Gomments  freim  the;  Gila  Rive;r 
Inelian  Geimmunilv,  the;  Teihoiu) 


"  M’/\  has  taken  liiial  action  on  onr  MART 
(lotormination  lor  tlu;  hour  Corners  l’o\v(!r  I’lant. 
.See  77  1  R  .■ilti2l)  dated  Au<;nst  24,  21)12. 


Oodhiun  Nation,  iind  otlior  trihos 
located  111  Arizona  fbcnsod  on  the 
importance  of  continued  operation  of 
N  .S  a.s  a  source  of  power  to  the  Central 

(CAW’D)  if' 

; ,  O])eratnio  arm  of  CAP.  in 

Older  or  the  fedend  government  to  meet 
ohiigations  under  exi.sting  water 
J^ll  mnent  agreements.  The  importance 
'I  ysol  continued  operation  ofNCS 
'•ml  idlordahle  water  costs  cannot  he 

I•■'l)nl  interests  in  NChS.  including 
lynches  imhmittedhy  the  I  h>p  Triheand 
the  (n  a  kiver  Indian  Commnnitv.  are 

HPA  has  met  with  tribes  on  niinierons 
^cca.sions  to  disciess  the  significance  of 
N(.S  to  tribal  economies  and  tribal 
water  interests  in  Arizona.'- 
Consultations  with  tribes  included 

ith  a  BAR]  determination  for  NGS.  as 
well  as  potential  imjiacts  from  El’A'.s 

(MA  1 S)  rulemaking. 

In  rec()gnilion  of  the  nniisnal 
ooniplexitv  of  regulating  N(kS 
lopresentatives  from  KJb\.  incindiiK-  the 
Assi.stant  Administrator  and  the  Deputy 

Ai  ciml  Radiation  and  the  Regional 
(lininistrator  tor  Region  !).  visited  NCS 

;'p''‘^l;!‘'l'‘''‘;"'”'”miitie.sinthe  area. 

El  A  oflK.ials  have  also  met  with 
mldifional  .stakeholders,  at  various 
hications,  iiichiding  ERA  offices  in  .San  , 

nr  .'  ''T";-/-'''  'Vashington. 

C.  ,md  offices  of  individual  tribal  I 

SnaiK!™;:;:' . ""■"-'-■'■'■i'-i 

11.  Information  from  NCkS  Owners  ^ 

SRP  operator  and  jjart-owner  of  NCS  ^ 
provided  information  to  EIM  outlinino  ' 
•soveral  uncertainties  that  significantUr  S 

n.c:rea.se  the  financial  risk  of  near-term 

investments  in  new  air  pollution 
oontrols.  including  uncertainties  in 
fiimit  owner.sliip  and  lea.se  c, 

agreements.'*  ' 

One  of  the  o\vners  of  NCS  is  the  Los  h’ 

n  An  VP  ‘"“I  I'PU'or  ‘I| 

LADWI  ).  a  jiuhhc  utility  located  in  re 

Sill  r,r,n'.'’r . ■r..lifprnp,l,„v(,sp„.,|p 

long-term  investments  in  fri 

liaso  load  generation  hv  California  Ei 

"^•l•tmsmust  meet  a  carbon  dioxide  Fc 
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onn.ssion  performance  standard  based 

on  a  combined  eyede  natural  gas-fired 
Paso  load  power  plant.  NfhS  and  other 
aditional  coal-bred  jiower  plants  that 
‘'l»>''"‘mvithout  carbon  capture  ami 
so(|iie.stratiou  do  not  meet  this  standard 
''P"'''loreO.Al)\VPwill  he  prohibited 
10111  continued  |)articipation  and  long- 
lorm  inve.stments  in  NfkS  beyond  its 
onrrent  contract  term  of  201‘)  As  a 
rosult.  l.ADVVP  has  indicated  its 

intention  to  sell  its  21.2  percent 
ownership  .stake  in  NCiS.  The  future 
owner  of  l.ADWI^’s  share  of  NCS  is  ' 
currently  uncertain. 

In  addition,  N(;S’s  current  site  lease 
with  the  Navajo  Nation,  a.s  well  as 
several  other  agreements  and  contracts 
oxpire  in  2019.  Table  1  lists  .several  ' 
oa.se.s,  agreements,  and  contracts  tliat 
mist  be  renewed  to  ensure  contimu'd 
NCS  into  the  future."*  ' 
Although  the  owners  of  NCS  are  in 
negotiations  with  the  Navajo  Nation  for 

w  to  2044  and 

''  nil  eabody  Energy  for  a  renewed  coal 
'  “BPiy  contract,  the  outcomes  of  these 
negotiations  are  also  not  yet  finalized. 


^  Leases,  Agreements,  and 
Contract  Renewals  for  ngr 
AND  Kayenta  Mine 


Description 

Peabody  Lease  Renewal  with  Nav¬ 
ajo  Nation  and  Hopi  Tribe 
Coal  Supply  Contract  between 
Peabody  and  NGS 
NGS  Project  Lease  Renewal '  with 
Navajo  Nation  (Federal  Rights  of 
Way)  .  I 

Water  Intake/Water' Line  'Renewal 

(Federal  Rights  of  Way) . 

Railroad  and  Transmission  Line 
Renewals  (Federal  Rights  of 
Way)  . 

Southern  Transmission  Line  Ease- 
ment  (Federal  Rights  of  Way) 


Renewal 

year 


S.|n  (locuni.Mil  li||,„|  ,^|| 

. . 

Vlonnin.lion  lor  N,vnjo  Cooon.tinj;  .Station  in  tho 
(loc.kol  l()r  tins  inoposod  l■nl(Mn;lkin<■. 

'•  .So(!  inlonnalion  on  .Sll  isiiH  Linis.sion 
1  <  ilounanct!  Slanflard.s  at  h///r// 

sUnuhrds/ 


Becau.se  NC.S  is  located  in  Indian 
(  ouiitry,  lease  and  other  right.s-of-wav 
agreement  renewals  must  be  appro^md 
bv  the  Department  of  the  Interior.  These 
"Pprovals.  which  are  an  unusnai 
mpnrement  for  continued  ojieration  of 
a  power  plant,  are  federal  actions  that 
liiggor  review  under  the  National 
mivironmental  ITotection  Act  (NEI’A)  '7 
t'or  actions  .significantly  affectino  the 

onvin.ntnenl.NEI^Aniviewnxjuinistlu, 

"Sia!.  for  nxa.nplo.  2(112 
inp.s.//n  11  n'./of/n'p.roni//of/ir/j//r/rc.v/ 

"''  i><iy  <!xli‘rniilld/(i-i)-,l,)ry  (idl  rlrl- 
slalr=„!llim,i,u  2!)tr  alrU,oi,=2:i4()r,tm  1  >127000 

. . . 

■'"foniinlioninTal.lo  1  i.s  ha.sod  on  Tal.l,ri_a 
l.lotll.oNKHI.ronorl 

'7|d. 


■<l  (IcA  vlopniont  (.fa,,  Knvirvnmantal 
Mibs  antial  jiroce.ss  for  public 

mvolv.Mnent.  The  Department  of  the 

Interior  estimates  that  NEI^A  review  for 
<  Idnoxal  of  leases  and  other  right. s-of- 
lo-  ‘'ffrnninents  may  nujuire 

apiiroximalely  five  years  to  complete  '« 
»>'nlore.  even  if  the  Navajo  Nation  and 

;;;-vnm.sr,|  NC.S  reach  agreement  on 

neued  lea.ses  and  other  right.s-of-wav 
shortly  the  (uvners  of  NC.S  may  not  ‘ 
nave  a  lease  fully  approved  by 'lh(' 

latr'*""’"'  ‘»' 

iii.  Comments  from  Other  Slakeliohlers 

In  addition  to  the  identical  electronic 
mad  mes.sages  from  prix  ate  citizens. 

EI  A  received  general  comments,  both  in 
support  of  and  in  opposition  to  stringent 
an  jKilhition  controls  at  NC.S.  from 
numerous  individuals,  state  and  local 
agencies,  industry,  utility  and  xvat(>r 
8'oups.  environmental  and  communitv- 
liased  organizations,  cities  and 
nmnicipaliiies  in  Arizona.  IJ.S  and 
MD  ^’tate  Rejiresentatives.  and  the  Covernor 
jg  am  01  of  Arizona.  All  comments 

loceived  on  the  ANPRM  are  available  in 
_  the  ANimi  docket."'  '‘‘*'‘">'oin 

-al  Several  groups  provided  .separate 

_  ;-'>''''mint  hitters  ,111  the  five-factor  flART 

analysis  di.scus.sed  in  the  ANPRM, 

7  including  the  Arizona  Department  of 
Environmental  Quality,  the  Utility  Air 
Research  Crouj).  and  a  consortium  of 
onvironmental  and  Navajo  comniunitv 
^  ^'"'omdo  Department 

oflubhcflealth  and  the  Environment 
9  and  the  Attorney  General  of  New 
Mexico  .submitted  .separate  comments 
on  potential  co-benefits  to  mercury 
reduction  resulting  from  certain  NOv 
,  controls.  Numerous  groujis  and 
.  individuals,  including  elected  officials 
ii^lAriz<,„H.Mr„ss,!,l  tlmimpormnce  „f 
NCS  to  the  Arizona  economy  and  raised 
c  oncerns  that  a  stringent  BART 
ilntermination  such  a.s  .SCR  might  force 
‘.lo.sureof  NC.S  or  otherwi.se  re.sult  in 
ec.ononnc  harm  to  cities,  tribes,  and 
agncultnral  water  ii.sers  in  Arizona. 

Utlier  commenters  stre.ssed  the 
importance  of  reducing  the  plant's 
(xmtribution  to  regional  haze  EPA 
<l'.scn.s.ses  comment.s.  both  in  sujiporl  of 
siringent  controls 

at  N(,S.  m  more  detail  in  the  TSD  for 
Inis  jnoposed  rulemaking. 

<l()(.k(!l  Icir  tins  propo.MKi  rul(rin;ikinf;. 

n,„:k,.|  #:  ^;l’A-K(l!M)AK-2(l()!MI.S<W  on 

n  It  It 
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iv.  Involvement  of  ()th(!r  Federal 
A{»eiu;it;s 

Followinj*  llie  ANPRM,  FI’A  received 
comments  from  otluir  tedcnal  agencies 
that  have  autliority  to  overset;  interests 
and  activities  related  to  NdS.  The 
lhin;an  of  Reclamation,  under  the 
Department  of  the  lnt(;rior.  is  a  part- 
owner  of  NdS.  llowi'ver.  R(;clamation 
and  four  additional  Interior  agtaicies 
(National  Park  .Service,  Hiirean  of  Indian 
Affairs.  Office  of  .Surface  Mining,  and 
U..S.  Fish  and  Wildlife  .Servict;)  al.so 
havt;  regulatory  authoriti(;s  relating  to 
Nd.S  or  the  Kaventa  coal  mine  that 
.serves  it.  The  D.S.  Fore.st  .Service,  an 
agency  within  the  Department  of 
.Agriculture,  has  autliority  to  protect 
vi.sihility  in  the  Olass  1  areas  in  its 
jurisdiction.  FP.A  has  ("lean  Air  Act 
authoritv  to  maintain  air  cpiality  and 
impro\e  visibility.  The  Department  of 
linergy  (DOF)  Office  of  Energy 
Ffficiencx’  and  Renewable  Energy.  Offici: 
of  Indian  Energv  Policv  and  Programs, 
and  National  Laboratories  have 
technical  experti.se  and  other  re.sonrces 
related  to  clean  energy  develo|)ment  and 
|)roduction  in  Indian  countrv. 

In  2011.  DOl  entered  into  an 
interagency  agreement  with  DOli  to 
commission  the  National  Renewable 
Energy  Dihoratory  (NREL)  to  conduct  a 
stndv  with  the  goal  of  providing  an 
objective  asse.ssment  of  i.ssnes  related  to 
the  power  sector  that  are  important  for 
understanding  the  potential  impacts  on 
power  and  water  rates  of  BART  options 
for  N(kS.  Under  phase  1  of  an  intended 
two-phase  .study.  NREL  conducted  an 
analysis  focusing  on  the  potential  effects 
from  co.sts  associated  with  NOx  control 
options  or  N(LS  closure.  NRl^L 
completed  the  first  jiart  of  its  .study  in 
jannarv  2012  and  provided  public 
comments  it  received  on  the  .study  to 
EPA  in  March  2012.-"  In  lune  2012. 
NREL  completed  a  final  chapter  as  part 
of  its  phase  1  stndv  that  provides  a  high- 
level  (‘xamination  of  alternatives  to 
NU.S.^' 

(iiven  the  extent  of  federal  and  tribal 
interests  in  Nd.S.  on  )anuarv  4.  2013. 
EPA.  DOL  and  DOE  sigm;d  a  joint 
federal  agency  statement  committing  to 
collaborate  on  sev(;ral  short-  and  long- 
t(;rm  goals,  including  analyzing  and 
pursuing  strategies  for  providing  clean, 
affordahh;  and  r(;fial)le  ])ow(;r.  affordable 
and  sustainable  water,  and  sustainable 
(;conomic  d(;veloj)ment  to  kev 

‘Miircli  2012  Ki!visi()n  Id  NKI'J. 

K<’|Mir1.p(lf"  iiiul  "CoiniiiDnls  nii  NKM.  KciHirl.pdl" 
in  lh<;(l(H:kDl  tor  lhi^  |)i'D|)DS)!(i  rulDin.ikin^. 

.Sen  IniU!  21)12  n-pdii  l)y  N’K1;L  litliMl  "N.iViijo 
(i(!ii(!ratin^  .Stiitinn  .ind  (d(!an-Kn(!r”y  .\lt(!rnaliv<!.s: 
Oplions  lor  KciKnvables"  in  tin;  do(:k(!l  Inr  I  Ins 
pnipnsial  rulemaking. 


stakeholders  who  currently  deiiend  on 
Nd.S.--  The  agencies  will  work  together 
with  stakeholders  to  identify  and 
undertake  actions  that  sup|)ort 
imiilenuintation  of  HAH  T.  including 
.seeking  funding  to  cover  expen.ses  for 
|)ollntion  contiol  or  other  necessary 
u])grades  for  the  federal  iioition  of  N(J.S. 
The  agencies  will  ;dso  work  to  jointly 
sup|)ort  (I  pha.se  2  report  to  analyze  a 
full  range  of  clean  eneigy  ojitions  for 
N(LS  over  the  next  decades  and  work 
with  stakeholdeis  to  develo])  a  I'oadma]) 
for  achieving  long-teiiu,  innovative 
clean  energy  solutions  for  N(kS.  This 
collaboiation  may  span  several  years 
and  EPy\  expects  alternative  strategies 
resulting  from  the  collaboration  may 
contribute  to  reductions  in  NOx 
emi.ssions  at  N(LS. 

II.  EPA’s  Proposed  Ac:lion 

A.  /\  A'Ox  BAHT  Datf^nuindlion  for  N(jS 
Is  “X'oeosson'  or  Af)propriato'’ 

The  numerous  (Mass  1  areas  that 
surround  N(LS  aii;  sometimes  known  as 
the(M)lden  dii'cle  of  National  Parks.-  * 
Millions  of  tourists  visit  these  areas, 
many  visiting  from  other  countries,  to 
view  the  unicpie  vistas  of  the  (Mass  1 
areas  in  this  region. 

As  dongi’ess  recognized,  visibility  is 
an  impoi'tant  value  and  must  be 
protected  in  the.se  ai’eas.  (Mirrently.  air 
(|uality  and  visibility  aie  im])aired  in  the 
(Mass  I  ai'eas  suiTounding  N(;.S.  The 
National  Paik  .Service  noted  in  2008  that 
"|v|isil)ility  is  imjiaii'ed  to  .some  degree 
at  all  units  where  it  is  being  nuuisured 
and  remains  consideiablv  higher  than 
the  target  natural  conditions  in  many 
l)lac(!s.  jiarticularly  on  the  haziest 
days."-^  Of  the  11  mandatoi  v  (Ma.ss  1 
fedeial  areas  located  within  300  km  of 
NCLS.  eight  national  ])arks,  iiuMuding 
(Jraiul  (Mmyon.  danyonlands.  and 
Capitol  Reef,  are  among  the  areas 
monitored  by  the  National  Park 
.Service.-^’  NC.S  is  one  of  many 
contributors  to  regional  haze  in  these 
areas  and  (Mmgress  recognized  that  all 
sources  that  emit  air  pollutants  that  may 

--.S(!(!  joint  A^cnov  SInlinncnl  /fcgun/big 

Xnvojo  (ifiiiTolin}’  Slnlion.  datcul  limuai  v  4,  2()i:). 
ill  llii;  (lDi:kDl  Idi'  this  priipusud  niliMiiiiking. 

-  CSui!  Xnviijo  XolionnI  Moninncnl:  ,  \  I’lncc  niid 
its  8cDp/('.  An  Adininifilrnlivo  llislon'.  Hal  K. 
Kollimaii.  I'lai.  National  Park  .Sorvico.  (lia|iti!i'  IV: 
'‘l.aiid-liound:"  Hi:ttt-1‘)()2.  availalili!  at:  /i///);// 
w'n  w.nps.fiov/ldston/liisloiv/onliiu-  hnolcs/nava/ 
ndid/atllii-ic.lilni. 

Air  Qiudily  in  Xnlioiud  I’niks.  2l)()it  Annual 
PorldrinancD  N  Progross  Koporl.  National  Hosonreo 
Koporl  NP.S/NKPC/AKD/NKK— 2()()!)/I.S  1. 
.Soploinlior  2l)l)'l.  p.  2(1.  in  tin;  dockol  lor  llii.s 
proposed  rnlemaking. 

Id.  Appendix  8.  Note  that  the  other  three 
inandatorv  (lass  I  l-'ederal  areas  located  within  :<()() 
km  o!  N'(;.S  are  Wilderness  Areas  that  are  managed 
hv  the  II..S.  Forest  .Service. 


rea.sonably  be  antici])ated  to  cause  or 
contribute  to  visibility  impairment 
would  need  to  do  their  part  to  address 
the  problem. 

Because  NC.S  is  a  suhject-to-BAR  f 
source  that  would  undergo  a  BARM' 
(htteiinination  if  located  on  state  land, 
and  hastnl  on  the  im])ortance  of 
visibility  in  the  (iolden  Circle  of 
National  Paiks,  I'M’A  is  pro])o.sing  to  find 
that  a  BART  determination  for  NGx 
(tmissions  from  N(kS  is  “nece.ssary  or 
appro])riate”  under  the  M'AR.  .See  40 
(M-'R  40.11. 

I'Mni.ssions  of  PM  and  SOi  at  N(j.S  are 
controlled  by  hot-side  electrostatic 
precipitators  (ILS-E.SPs)  and  wet 
sci'ubbers,  respectively.  EPA  finalized 
emission  controls  and  limits  for  .SOs  and 
PM  in  our  FlPs  in  1001  and  in  2010  (y.*! 
I'R  10174).  Gn  F(;hruary  10,  2012,  EPA 
finalized  the  MAM'.S  rulemaking  that  set 
a  lower  emission  limit  for  PM  (77  FR 
0304).  The  emi.ssion  limits  EPA 
established  for  .SG^  in  105)1  were 
det(;rmined  to  achieve  greater 
rea.sonahle  progress  than  would 
BART.-**  thei'eforc;  the  I'easonable 
])rogress  goals  of  CAA  .Section 
100A(1))(2)  for  .SG:>  at  NC.S  are  already 
satisfied.  Because  emissions  of  PM  are 
w(;ll  controlled  at  NC.S  through 
federally  enforceable  limits,  IM’A  is  not 
pi'o])osing  that  it  is  “neces.sary  or 
a])])roi)riate"  under  the  M'y\R  to 
determine  BARM'  for  PM  emissions  at 
NC.S. 

B.  Avoilohio  and  h'oasihlo  (lonlrol 
Tochnologios  and  I'iva  Factor  Anaivsis 
for  \T)\  Emissions 

Reducing  NGx  emissions  from  electric 
generating  units  generally  involves:  (1) 
(Momhustion  controls  to  reduce  the 
])roduction  of  NGx  from  fuel-bound 
nitrogen  and  as  a  by-])rodncl  of  high 
temperature  combustion  reactions 
between  atmospheric  nitrogen  (N2)  and 
oxygen  (G2)  in  the  air;  or  (2)  comhu.stion 
controls  in  combination  with  ])ost- 
combustion  add-on  controls  to  reduce 
the  amount  of  NGx  emitted  in  fluegas 
by  converting  NGx  to  diatomic  nitrogen 
(N2)  via  a  catalytic  or  non-catalytic 
process. 

As  discussed  in  detail  in  the  TSD  for 
this  proposed  rulemaking,  .SRP 
suhmitted  to  IM’A  a  BARM'  analysis  in 
2008  and  sevei’al  revisions  thei'eafter. 
.SRP  identified  the  following  control 
o|)tions  as  technicallv  feasible  at  N(kS 
for  ntducing  NGx  emissions:  l.NB/ 
.SOFA,  flue  gas  recirculation  (F(JR), 
.selective  non-catalytic  reduction 
(.SN(M<),  and  selective  catalytic 

.Sti  I  K  .20172  (Oclohoi-  :t.  lOOl)  mid  7.2  FR 
10174  (March  2.  2010). 
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nuliiction  Tlio  ojition  that 

acliiovas  the  largast  rodiiction  in  NOx 
ninissioiis  is  a  c:()inl)inati()n  ot 
(:onil)USli()n  controls  and  post- 
coinhiistion  add-on  controls,  i.n..  l^NB/ 
SOFA  in  combination  with  SCR. 

Mthonoh  SRF  idontilunl  FCR  as 
technically  loasihln,  it  did  not  conduct 
additional  analysis  on  h’CiR.  based  on  its 
determination  that  I'XIR  is  less  ellective 

than  LNt3/SOFA.  .  . 

For  the  control  of  NOx  (miissions, 

FRA  has  detminined  that  the 
t(!clmologies  itlentilied  by  SRF  are  the 
main  technically  feasible  NOx  t;ontrol 
technologies.  I'or  tlu!  most  stringemt 
control  option  (LNB/SOFA  in 
combination  with  S(-R).  SKF 
determined  that  a  2+2  catalyst  systein 
(four-catalyst  layer  design  with  initial 
deployment  of  two  c;atalyst  layers)  coidil 
achieve  an  emission  rate  ol 
apin-oximately  0.05  Ih/MMBtu  under 
ideal  operating  conditions  in  order  to 
ensuH!  compliance  with  an  emission 
limit  of  0.07— 0.0»  Ih/MMBtu  on  a  .30- 
dav  rolling  average.  SRF  sngge.sted  that 
the  00  percent  comi)liance  margin 
luitween  its  intended  design  target  (0.05 
lh/MK4Btu)  and  its  suggested  NOx 
emission  limit  (O.Ott  Ih/MMBtn)  is 
needed  to  allow  for  normal  oiMuating 
fluctuations  associated  with  minor 
(Hiuipment  upsets,  tuel  characteristic.s 
imi)acting  NOx  i)roduction.  and  S(,R 
iiroc'.ess  delays  due  to  load  changes. 

As  discus.sed  in  more  (h;tail  in  the 
TSD  for  this  ])ropo.s(!d  rulemaking,  lor 
several  reasons,  including  information 
from  a  t:atalvst  vendor  that  an  SCR 
system  at  NCS  using  three  layers  ol 
catalyst  can  meet  a  limit  ol  0.00  Ih/ 

Table  2— Total  Capital 


MMBtu  and  four  lavers  of  catalyst  can 
meet  a  limit  of  0.05  Ih/MMBtu.  FBA  is 
proposing  to  determine  that  Units  1 — 3 
can  meet  an  emi.ssion  limit  ol  0.055  Ih/ 
MMBtu  using  four  layers  of  catalyst. 

FBA  (;x])ects  this  i)ropo.s(!d  emis.sion 
limit  of  0.055  Ih/MMBtu  to  jn-ovide  an 
iuhxpiate  comjiliance  margin  tor  normal 
fluctuations  because  compliance  will  he 
measured  on  a  j)lant  wide  lolling 
average  ha.sis  ol  30  boiler  opeiating 
days.  FBA  understands  that  Units  1—3 
at  NC.S  current Iv  operate  on  a  3-year 
outage  cycle  and  that  if  SC’.R  is  imstalhul. 
catalyst  replacement  would  he  timed  to 
c:oincide  with  outage  cycles  to  rediu.e 
co.sts.  FBA  is  specific;aHy  nKpiesting 
comment  on  whether  NCS  can  nuiintain 
its  current  3-year  outage  cycle  with  four 
layers  of  catalyst  to  meet  a  limit  ot  0.055 
Ih'/MMBtu  and  on  the  adequacy  of  the 
margin  of  compliance  provided  by  the 
limit. 


i.  Factor  1:  Cost  of  Conqiliance 

The  cost  of  compliance  is  exjiressed 
as  the  total  cajiital  cost  oi  c;ontrols,  the 
total  annual  cost  ot  controts  (i.e.,  annued 
oiierating  costs  plus  amortized  capital 
costs),  and  the  cost  etlectiveness  ol 
controls.  Cost  effectiveness  is  exiiresseil 
in  cost  ])er  ton  ol  pollutant  reduced  (.S/ 
ton),  and  is  calculated  by  dividing  the 
total  annual  cost  by  the  total  amount  ot 
pollutant  reduced  per  year.  40  (,1*R  Bait 
.51 ,  Ai)i)endix  Y,  lV.l).4.c. 

For  this  jiroiiosed  rulemaking.  FI  A 
evaluated  the  total  cajiital  and  tidal 
annual  co.st  estimates  SRB  submitted  to 
F]1’A  for  S(’.R  (excluding  additional  costs 
for  I.NB/SOFA)  in  2010  against  the  FBA 
Control  Co.st  Manual.-*'  FBA  has 


generally  acceiited  the  total  capital  and 
total  annual  cost  estimates  submitted  h\ 
SRB,  except  that  we  have  used  an 
interest  rate  that  is  consistent  with  FBA 
cost  analyses  and  eliminated  three  line 
item  costs  that  are  not  included  in  the 
FBA  Control  (iosl  Manual.  The  costs 
presented  in  Table  2  for  SCR+FNB/ 

SOFA  with  four  layers  of  catalyst 
represent  FBA's  estimate  for  SCR+FNB/ 
SOF’A  at  0.055  Ih/MMBtu.  The  TSD  lor 
this  proiiosed  rulemaking  de.scrihes  our 
analvsis  and  rationale  to  support  our 
revised  cost  analysis  for  SCiR  at  NCS.  as 
well  as  onr  co.st  analyses  lor  S(,R  with 
3  layers  of  cataly.st  at  a  level  of  0.0«  Ih/ 
MMBtu. 

In  lanuarv  2012.  SRB  provided 
updated  cost  estimates  for  SNCR  and 
FNB/SOFA.-"  FBA  did  not  make  any 
revisions  to  these  estimates.  Although 
SRB’s  2010  cost  estimate  for  SCR  and 
their  2012  cost  estimate  for  SNCiR 
excluded  the  costs  ot  LNB/SOF’A.  the 
values  shown  in  1  able  2  are  tor 
SCR+LNB/SOFA  and  SNCR+FNB/ 
SOFA.  Between  200»  and  2012,  SRB  has 
suggested  different  emission  rates 
acfdevahle  with  SNCR.  ranging  from 
0.15  Ih/MMBtu  to  0.20  Ih/MMBtu.  FBA 
evaluated  SNCR+FNB/SOFA  at  a  level 
of  0.18  Ih/MMBtu.  ami  FNB/SOFA  at  a 
level  of  0.24  Ih/MMIitu.  Our  evaluation 
of  SNCR+l-NB/SOFA  at  0.18  Ih/MMBtu 
is  general Iv  con.sistent  with  levels 
acfiieved  at  NCS  during  a  SNCR 
demonstration  test  (0.10  0.17  11)/ 

MMBtu).  hut  lower  than  the  emi.ssion 
s  limit  of  0.20  Ih/MMBtu  SRB  suggested 
I  as  providing  an  adecpiate  margin  ot 
ixmqiliance.-*" 


AND  Total  Annual  Costs  of  NOx  Controls  on  Units  1-3  at  NGS 


LNB/SOFA* 


SNCR+  LNB/ 
SOFA 


SCR+  LNB/ 
SOFA  (EPA 
estimate) 


SCR+  LNB/ 
SOFA (SRP 
estimate) 


Total  Capital  Cost  (S  millions) 
Total  Annual  Costs  . 


($  millions)  . . 

Annual  NOx  Reductions  Estimated  by  EPA  (tpy)  . — 

~^Costs  for  LNB/SOFA  are  actual  costs  expended  over  2009—2011. 


Average  cost  etlectiveness  and 
incremental  cost  effectiveness  of 
SCR+FNB/SOFA,  SNCR+FNB/SOFA, 
and  FNB/SOFA  are  jiresented  in  Table 
3.  The  SRB  average  and  incremental  cost 
effectiveness  numhers  re|)orted  in  1  able 

UAK'I'  Analysis  tor  tlio  Navnjo  (;ononilins> 
Slalion  Units  1— a.  TiT!))iin!(l  lor  .Sail  Kiyor  I’rojocl— 
Navajo  (ainoratins  .Station  liy  KNSKAW.OM. 
nooninont  Nninhor  (laliaiMll'i-ailll.  datod 
Novoinlior  201)7. 

.Siu!  .Salt  Rivor  I'rojoc.l— Navajo  (;om!ratin5> 
Station  linits  1.2.2  .SCR  and  Haf’lionso  Ca|)ital  (.ost 
Rstimalc  Roport.  Rroparod  by  .Sar«ont  an.l  Lundy. 


3  come  from  SRB  ;md  tire  generally 
based  on  the  assumiition  that 
SCR+FNB/SOl- A  would  achieve  an 
emission  limit  of  ().{)8  Ih/MMBtu. "  The 
FBA  co.st  effectiveness  values  in  Table  3 
for  SCR+FNB/SOt' A  tire  htised  on  :i  NOx 

Projool  Nuinbor  12li.Sli-00 1 .  August  17.  2010.  in  tlio 
dockot  tor  tins  proposod  rulomakin”. 

3"Sih!  Ilpdatod  Host  Availatilo  Rotrolit 
'roolinolo^v  Analysis.  Navajo  Conoratiii”  Station. 
Ironi  Kollv  |.  Harr.  SRI’  to  Doborah  jordan.  M’A 
datod  lainiary  20.  2012,  in  tlio  dockot  lor  this 
pro\)osotl  ruloinaking. 


emi.ssion  limit  of  0.055  Ih/MMBtu  and 
the  FBA  estimates  for  total  annmil  cost 


>"Soo  loltor  Iroin  Kollv  |.  Harr,  SRI’  to  Doborah 
Iordan.  Ll’A  datod  Inly  20,  2012.  in  ibo  dockot  lor 
this  proposod  ruloinakin^. 

o  Soo  Updatod  Host  ,\vailablo  Rotrofit 
Tochnolof^v  Analvsis.  Navajo  Conoralin;-  Station, 
lioin  KollvL  Harr.  SRI’  to  Doborah  Iordan.  Id’A. 
datod  lanuary  20.  2012.  in  tlio  dockot  lor  tins 
jiroposod  ndoniakin^. 
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ill  Table  2.  KPA  did  not  revise  SRP  cost 
(!sti mates  lor  l.Nb/SOFA  or  SNCR.-^ 


Table  3— Average  and  Incremental  Cost  Effectiveness  for  NOx  Controls  on  Units  1-3  at  NGS  Calculated 

BY  ERA  AND  SRP 


j  LNB/SOFA 

SNCR+LNB/SOFA  ($/ton) 

,  SCR+LNB/SOFA  (S/ton) 

Average  Cost  Effectiveness  (Average  for  Units  1 — 3) 

EPA  . 

S486  per  ton  . 

$1,745  per  ton  . 

$2,240  per  ton. 

SRP . 

S51 9  per  ton  . 

$1,481  per  ton  . 

$2,926  per  ton. 

Incremental  Cost  Effectiveness  (Average  for  Units  1 — 3) 


SNCR+LNB/SOFA  (vs.  LNB/SOFA) 

SCR+LNB/SOFA  (vs.  SNCR+LNB/ 
SOFA) 

SCR+LNB/SOFA  (vs.  LNB/SOFA) 

EPA  . 

$4,110  per  ton  . 

$2,933  per  ton  . 

$3,315  per  ton. 

SRP . 

$3,135  per  ton  . 

$5,282  per  ton  . 

Not  calculated. 

The  ax  erage  cost  elfeetix  eness  of 
SCR+LNB/SOFA  estimated  by  EPA  is 
not  substantially  higher  than  the  ax'erage 
cost  elfectix'eness  of  SN{iR+hN13/S()l'’A. 
and  the  incremental  cost  effect ixeness  of 
.S(31+l.NB/SOFA  is  lower  than 
SNCR+ENB/SOFA  {see  'I’ahle  3). 

The  cost  effectiveness  valiuis 
calculated  hy  both  EPA  and  SRP  for 
.S(;R+ENB/S()FA  are  lowcir  than  or 
within  the  range  of  other  BART 
livalnations  that  nupiinul  SUR.  For 
(ixample.  BART  analvses  for  other 
electric  gmuaating  fatalities  rtMiniring 
S(;R  had  a  range  of  costs;  Four  Corners 
Power  Plant  (on  the  Navajo  Nation) 

Units  1 — 5:  S2..'i()() — .S3. 200  |)er  ton  of 
NOx  remtix’ed;  *  *  Pacifi(ior|)  Nanghton 
Plant  Unit  3  (Wvoming):  $2,830  ptir  ton 
of  NOx  nmiox'od: '•*  and  Hayden  Station 
(in  Oilorado]  Units  1  and  2:  .S3.400 — 
.S4.100  ptir  ton  of  NOx  remox  ed.  *•'> 

Based  on  EPA's  cost  estimates  and  our 
analysis  of  ax'erage  and  incremental  cost 
effectiveness.  EPA  has  dt'termined  that 
•SCR  is  co.st  effective  at  NCS. 

ii.  Factor  2:  Energv  and  Non-Air  Quality 
linjiacts 

The  BART  Guidelines  describe  the 
second  factor,  the  energy  and  non-air 
(piality  environmental  impacts  of 
compliance,  as  an  examination  of 
xvhether  the  use  of  tin;  control 
technologv  xvonld  result  in  direct  eiuirgv 
pmialties  or  bmudits.  and  xvlnither  there 
are  environmental  impacts  other  than 
air  (]uality  due  to  emi.ssions  of  the 
))ollntant  in  (piestion  or  due  to  the 
control  t(;chnology.  'I’he  BART 


Guidelines  also  .state  that  under  the 
energy  impacts  analysis,  the  reviexving 
authority  may  consider  “xvhether  a 
given  altcanatix'e  xvonld  result  in 
significant  economic  di.srujition  or 
nnem|)lovment.”  70  f'R  30100.  In 
selecting  a  “hiist"  alternative,  the  BAR  T 
(hiidcdines  further  .state  that  "tlmre  may 
hi;  nnusual  circumstances  that  jnstifv 
taking  into  consideration  the  conditions 
of  tin;  plant  and  the  economic  (;ff(;cts  of 
riiipiiring  the  n.se  of  a  given  control 
technology."  70  FR  30171.  Thus, 
although  neitlier  the  (iAA  nor  the  RI IR 
reipiire  states  or  l-iPA  to  consider  the 
affordability  of  controls  or  rate])ay(;r 
impacts  as  i)art  of  a  BART  analysis,  the 
BART  guidelines  alloxv  (but  do  not 
r(;(pnre)  consideration  of  "affordability" 
in  the  BART  analysis. 

EPA  is  exercising  its  di.scretion  to 
include  in  this  second  factor  an  analysis 
to  examine  the  viability  of  NGS’s 
continued  operation  if  nexv  NOx 
controls  are  reipiired.  This  analysis 
compares  electricity  generation  costs 
after  installing  nexv  NOx  controls  at 
NGS  against  the  co.st  to  j)urcha.se  an 
equivalent  amount  of  jjoxver  on  the 
xvholesale  market.  Because  stakeholders 
have  ex])res.s(;d  concern  that  installation 
of  nexv  controls  at  NG.S  may  cause  the 
facility  to  clo.se.  thi;  pnrposi;  of  this 
analysis  is  to  as.se.s.s  xvliethiir  it  xvonld  hi; 
more  economical  for  the  oxvners  of  NGS 
to  install  controls  and  continne 
operation,  or  to  retire  the  facility  and 
purchase  poxver  in  order  to  meet  their 
ohligations  to  supply  electricity  to  their 
cn.stomers.  EPA  has  also  included  an 


analysis  to  estimate  potential  indirect 
impacts  to  ratepayers  xvho  use 
electricity  supplied  hy  SRP  or  xvater 
su])plied  by  CiAP.  A  comidete 
discussion  of  other  energy  and  non-air 
quality  impacts  is  iirovided  in  the  'I’SD 
for  this  ])ro])o.sed  rulemaking. 

As  discussed  preyiously.  N(i.S  is 
unique  becan.se  it  xvas  constructed  and 
is  oxvned  in  ])art  by  the  federal 
gox’ernment  to  prox  ide  electricity  to 
distribute  xx'aterto  tribes  located  in 
Arizona  and  a  dix  erse  group  of  other 
xvater  users.  Nfi.S  is  also  located  on  the 
Navajo  Nation  and  the  Kayenta  Mine 
that  supplies  its  coal  is  located  on  the 
re.serx  ation  lands  of  both  the  Nax  ajo 
Nation  and  the  ilopi  Tribe. 

The  Navajo  Nation  and  the  Ilopi  Tribe 
have  ex])res.sed  concern  that  requiring 
additional  controls  at  N(kS  could  result 
in  lost  emijloyinent.  taxes,  and  royalties 
to  their  tribal  governments  if  the  oxvners 
of  NGS  chose  to  retire  units  or  curtail 
operations  rather  than  install  nexv  air 
jiollntion  controls. 

a.  Affordability  Analysis 

As  mentioned  above.  EPA  conducted 
an  analysis  to  e.stimate  electricity 
generation  costs  if  SGR  or  SNGR  xvere 
installed  at  NGS  within  .'5  years  of  a  final 
rulemaking  (i.e..  by  2018  if  this  rule  is 
finalized  in  2013)  compared  to  costs 
to  purchase  an  equivalent  amount  of 
lioxver  on  the  xvholesale  market.  This 
analysis  assumes  that  the  oxvners  of 
NG.S  xvonld  choose  the  least  costly 
option  for  ])royiding  |)oxver  to  their 


'-.SiM!  I'.SI)  Idr  this  |irii|)tis(!(t  niUMiiakin^  lor  a 
(lisciissioii  ol  siiiiill  (lilloriaici’s  in  cost  cfloctivoiniss 
valina;  lor  l.\l!/.S()I  A  aiiil  .SNCK+I.Mi/.SOI  A 
c:;il(:ulatial  liv  KI*A  and  .SKI’,  and  shown  in  Tahli!  a. 

"77  I  K  .■.Him  (An»nsl  24.  2(112). 

77  I  K  :);U)21  (|nni;4.  2012). 

(kilorado  Ocparlnnnit  (d  I’nhlic  lloallli 
llAKT  Dctorinination  lor  I’uhlic  S»!rvicc  (ioinpanv — 


I  lavditn  .Station,  availahlo  at  htlji:// 
m\\\.(<il(irti(l(>.<i()\'/(s/Stilcllilc/(^l)l’l  lh-AI’^(!ll(  )\'/ 
/2.>l.’j.<l.70924.'i7.  and  in  the  dockitt  lor  this  proposttd 
rnhanakina. 

Id’A's  ( lost  Control  Manual  doits  not  incindo 
indirect  or  ancillarv  costs  such  as  water  rates  in  the 
evaluation  ot  cost-ellectiveness  under  lactor  1.  Id’A 
is  considerin}^  tliosi;  co.sts  under  lactor  2. 


(iii  en  the  time  that  will  likelv  he  required  for 
lull  public  discussion  of  this  proposal, 
consideration  ol  the  inlorination  suhinittial  during 
till!  public  conunent.  and  thi;  possibility  of  a 
.su|)phtniental  proposal  followin«>  connniaits  we 
receive  on  Alternatives  2  and  2.  it  is  possible  that 
this  rule  may  not  hi;  finiili/.itd  until  2014.  in  which 
casi;  the  timitframe  for  coinplianci;  would  also  shift, 
from  201K  to  2010. 
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custoinors.  Tho  results  ot  tliis  aiicilysis 
ani  suinmarizod  Ijriotly  horo. 

Our  analvsis  is  l)as(!(l  on  a  Zfr-yoar 
(lis(;oiint(Ml'{;ash  flow  inodol  that 
{.alcailatos  tho  nth  proscuit  valuo  (NFV)  oi 
tho  total  rovcMiuo  rociuirod  to  gonoratc! 
oloctric.itv  at  NOS  ovor  2()12-2():?()  lor 
sovoral  dUforcMit  c)i)(;ratin»  sconarios. 
'I’lu;  niockil  assuiiiiis  a  2()-yi!ai 


amortization  poriod  for  sconarios 
involving  installation  ot  n(!\v  aii 
pollution  controls  and  nsos  a  2ri-yoar 
disconntod  casli  flow  to  account  tor  tho 
ai)proximato  fi-voar  poriod  l)otw(!on  tho 
prosont  day  and  tho  installation  ot  now 
controls.  'Hio  sconarios  inclndo:  'I'ho 
cnrront  Ihisinoss  As  Usual  (15AU) 
sconario  that  accounts  for  installation  in 


2()()c) — 2011  of  LNli/SOFA.  tho 
installation  of  SNCiR  on  all  units  at  NC'.S 
hy  2018.  tho  installation  of  S('.K  on  all 
units  hy  2018.  and  tho  sconario  ot 
purchasing  onorgy  on  tho  wholosalo 
inarkot  hoginning  in  2018  and 
thoroaftor. 'I’ho  rosnlts  aro  shown  in 
Tahlo  4. 


lo  modol  assninos  a  20-yoar  ■  /^wi-n  orvi  o 


Business  as  Increase 

usual  (BAU)  trom  BAU  if  from  BAU  if 

(LNB/SOFA)  SNCR  SCR 


Increase  from  BAU  it  power  purchased 
on  market 


NPV  ($  millions)  . 

Percent  Increase  compared  to  BAU 


Wo  ostiniato  that  tho  rotrofit  ot  all 
throo  units  at  NCS  with  SCR  would 
rosnlt  in  an  incromontal  incroaso  in  tho 
NPV  of  tho  rovonno  rotinirod  to  gonorato 
oloctricity  at  NCS  of  S048  million  ovor 
tho  hnsinoss  as  usual  (13AU)  caso,  which 
is  lower  than  tho  incroaso  ovor  BAU  ot 
tho  cost  to  ])nrc.haso  tho  ocpiivalont 
amount  ot  oloctricity  on  tho  wholosalo 


market  considering  tho  low.  mid.  and 
high  marki  t  trends  (.S(i7:i — 81.040 
million).  'Fhoso  rosnlts  shows  that 
although  SCR  would  incroaso  tho  cost  ot 
oloctricitv  gonoration  hy  Ki  percent  in 
2018  (see  Tahlo  .'ll.  on  a  2.'l-yoar  NPV 
basis,  installation  and  operation  ot  S(.R 
remains  loss  than  tho  total  cost  to 
pnrcha.so  oloctricity  on  tho  wholosalo 


TABLE  5— INCREASE  IN  ELECTRICITY  GENERATION  COSTS  IN  2018 


market  from  olsowhoro  in  tho 
analysis  condnctod  hy  NREL 
similar  rosnlts  that  also  indit, 
installation  of  SCR  at  N(.S  hy 
would  likely  cost  loss  than  ro 
with  iiowor  purchased  from  ( 
in  tho  West. 


IF  SCR  INSTALLED  AT  NGS 


:  West.  Tho 
shows 
;ato  that 
2018 

iplacing  it 
olsowhoro 


Business  as  usual  electricity  generation 
cost 


Electricity  generation  cost  with  SCR 


Percent 
increase 
compared  to 
BAU 


~  .  o  27  cents/kWh  .  cents/kWh 

Bureau  of  Reclamation  . ^L,c/k\A/h  .  3-97  cents/kWh 

Publicly-Owned  Utilities  (SRP,  LADWP)  3.49  .  .  4.61  cents/kWh 

Investor-Owned  Utilities  (APS.  TEP,  3.88  cents/kWh  . 

NPC).  _ _ _ 


Average  Total 


Plant  .  3.56  cents/kWh  . . 


4.13  cents/kWh 


Tahlo  .5  shows  that  tho  incroaso  in 
oloctricitv  gonoration  co.st  tor  tho 
owners  of  NCS.  ranging  from  a  14 
percent  incroaso  for  Reclamation  and 
tho  pnhliclv-ownod  utilities  to  an 
estimated  19  irorcont  int:roaso  for  the 
investor-owned  utilities,  would  differ 
hasiid  on  how  (?ach  owner  rircovors 
cajjital  investments.  In  other  words,  tho 
incroaso  in  oloctricity  gonoration  costs 
for  investor-owned  utilities  is  highi.r 
hocan.so  tho  capital  recovery  inclndos  a 
rate  of  return  for  investors. 


“‘I'ho  ro.sulls  roportod  hori!  assimio  that  I.ADW  1  s 
shart!  1)1'  N('..S  is  purchasoil  hy  anothor  jaihlic.ly- 
(,wno(l  utility.  Rosnlts  trom  othor  scamarios  (o.-;..  it 
1  ADWO's  sharo  is  ptirohasod  l)y  an  invostor-owimd 
litility)  aro  disoussod  in  tho  TSII  lor  this  proiiosod 
ridumakin*’. 

NRliL  hirthor  c.onoludos  that  ovon  with 
olootrioitv  gonoration  rato  iiuaoasos  rosultins>  Irom 


1).  Electricity  and  Water  Rato  Analysis 

In  order  to  dotormino  how  the 
projected  i,i(;rociso  in  oloc.tiir.ity 
gtmoration  t:ost  would  tiffocT  rtdail 
customers.  EPA  also  o.stimiitod 
potential  incroaso  in  retail  oloilricity 
r.itos  for  SRP  customers,  tnul  tho 
potential  incroaso  in  CAP  water  nitosA" 

As  discussed  previously.  Reclamation 
owns  24.3  percent  of  NCS  tor  tho  honotit 
of  tho  CAP.  Power  from  NCS  is  used  hy 
CAP  to  pump  snrtiico  water  trom  tho 
Colorado  River  to  much  ot  Arizona. 
Con.strnction  of  CAP  was  anthorizod  hy 
Congress  in  1988  under  the  Colorado 

.SC'.R.  NdS  would  still  l)u  ono  ol  ll)u  lowosl  cost 
<;un()ralors  in  ihu  nusorl  Soulliwosl. 

"’’I  hi)  NRRl.  analvsis  conunissionud  hy  1)01.  as 
wall  as  saparati)  studios  c.onunissionod  hv  olhor 
slakoholdors.  c.ondiu.lod  similar  rato  analysos.  I  wo 
studios  l)y  1  larvoy  Ri.onomios.  ono  oommissionod 
hv  .SRP  iiiid  llio  olhor  oommissionod  hy  tho  (ala 
Rivor  Indiiin  Community  oxaminod  potonlial 
imijaots  to  olootrioity  ratos  and  Trihal  and  non- 


Rivor  Basin  Project  Act  to  deliver 
Arizona's  surface  water  ontitlomont  of 
tho  Colorado  Rivor  to  tho  state. 

Under  tho  Colorado  Rivor  Basin 
Project  Act.  any  oloctricity  owned  hy 
Reclamation  based  on  its  percentage 
ownorshii)  of  NCS  that  is  not  n.sod  hy 
CAP  (excess  power)  is  sold.  Tho 
Colorado  Rivor  Basin  Project  Ac.t 
ro(inir(!S  profits  trom  Reclamation  s 
(txcoss  ])owor  sal(!s  to  ho  (Utpositod  in 
tho  Lower  Colorado  Rivor  Basin 
Di!Voloi)mont  P’nnd  (Dovoloi)mont 
Ftmd).  The  Uovolopmont  Ennd  was 
originallv  anthorizod  nndoi  tint 

Trihal  C.M’  walor  usnrs  in  Arizona.  A  third  study 
h\  .Arizona  Statu  Univursily  commissionud  hy  SRP 
uxaminud  Ihu  uontrihution  of  NCS  ;uul  lliu  Kiiyuntii 
Mini!  lo  Ihu  hroadur  ru^ional  and  Arizona  uuonomx . 
Although  i;PA  has  includud  thusu  studius  in  Ihu 
doukul  for  our  proposud  rulumaking.  f.PA  is  not 
providing  a  critical  ruviuw  or  assussmuni  ol  Ihu 
muthodologius  of  thosu  studius. 
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C^olorado  River  Basin  Project  Act  to 
repay  con.striiction  costs  of  (',A1’  to  the 
federal  government.  SuhstHpient 
.settlement  acts  witli  S(!veral  tribes, 
however,  have  aiitliorized  use  of  the 
llevelopment  Kmui  to  pav  tlie  deliverv 
portion  of  the  cost  of  (iAI^  water  (also 
called  fixed  operation,  maintcmance  and 
replacement  co.sts.  or  ()^1^!;R  costs)  "  for 
certain  Indian  tribes,  and  to  pav  the 
c(Ksis  to  construct  the  deliverv  systems 
to  bring  (iAl’  water  to  certain  Indian 
tribes. 

(lAP's  33()-mile  water  delivery  system 
was  completed  in  lt)U3  and  delivers  I.,*! 
million  AF  of  water  annually  to 
Maricopa.  Pima,  and  Pinal  (bounties 
through  a  stu  ies  of  canals  and  pumping 
.stations.  The  (LAP  water  delivery  .system 
is  re(|uireil  to  pump  water  up  an 
elevation  of  3.000  feet  from  Lake  Havasu 
to  the  city  of  Tucson.  The  Central 
Arizona  Water  Conservation  District 
((LAWCD)  is  the  operating  (uitity  for 


currcmtly  meets  over  20  pincent  of 
Arizona’s  total  water  limnands.  and 
within  C.AP’s  service  area,  which 
encoinpas.ses  about  80  |)(!r(  rmt  of 
Arizona's  water  u.sers  and  taxpayers. 
C.AP  water  meets  about  .'rO  percent  of  the 
municipal  demands.  A])])roximat(!l v  40 
l)(!rc(!nt  of  cap’s  watcir  ilelivin  v  supply 
is  dedicatrul  to  Native  American  u.st;. 

Our  analysis  in(licat(^s  that,  although 
SRP’s  cost  to  generate  (dcictricity  would 
increase  by  Iti  i)eri;ent  if  SC,R  were 
instalhid  (Table  the  ina.ximiun 
increase  for  SRP’s  retail  customms  is 
estimated  to  he  0.00  cents  pru'  kWh.  an 
increase  of  0.00  percent  (Table  (i).  For 
customers  of  the  utilities  that  have  a 
])ortfolio  of  power  generating  sources, 
e.g.,  all  N(kS  owners  excript 
Reclamation.'*-  the  intaeased  electricity 
generation  cost  at  NGS  from  installation 
of  SCR  would  flow  into  a  broader 
consumer  retail  rate  calculation  based 
on  the  entire  ])ortfolio  of  the  utility’s 
electricity  gencaation  assets  and 


])urchase  ))ower  contracts,  which 
tv))ically  include  coal  (including  other 
coal  ])lants  in  addition  to  NGS).  natural 
gas.  nuchiar.  and  souk;  renewable 
energy.  Therefon!.  tin;  increas(;  in  retail 
rates  paid  by  .SRP  customers  is  not 
ex|)ect(!d  to  bi;  ])roi)ortionai.  on  a 
percentage  basis,  to  .SRP’s  increase  in 
(dectricitv  gtmeration  costs  at  N(i.S. 

In  contrast,  Reclamatic)n’s  share  of 
pow(!r  produced  hv  NCkS  is  used  by  (iAP 
or  sold  for  the  Ixmefit  of  the 
Develo])inent  Fund.  CiAP  relies  on  N(kS 
for  over  t)()  percent  of  its  power  needs. 
The  estimated  14  jjercent  incnaise  in  the 
electricity  generation  cost  for 
Reclamation  (Table  .1),  would  translate 
into  a  14  percent  increase  in  the  portion 
of  the  GAWGD  water  rate  assot;iated 
with  the  electrical  cost  of  pumping 
water  (eiuirgy  costs,  or  variable  OM^icR), 
as  shown  in  Table  (1.  because  NG.S  is 
GAP’s  main  source  of  power. 


GAP.  According  to  GAWGD.  CLAP  water 

Table  6— Projected  Electricity  and  Water  Rates  in  2018  if  NOx  Controls  Are  Installed  at  NGS 


BAU 

(LNB/SOFA) 

SNCR 

SCR 

Rate  increase 

Percent 

increase 

Rate  increase 

Electricity  Rate  to  SRP  Customers . 

9.26  cents/kWh  .. 

0.02  cents/kWh  .. 

0.2 

0.06  cents/kWh  .. 

0.66 

CAWCD  Water  Rate  paid  by  M&l  Users  . 

(fixed  +  variable  OM&R)  . 

S141/AF  . 

$2.99/AF  . 

1 

2.1 

S8.40/AF  . 

6.0 

CAWCD  Water  Rate  paid  by  Tribal  and  Agricultural  Users 
(variable  OM&R)  . 

S58/AF  . 

$2.99/AF  . 

5.2 

S8.40/AF  . 
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Municipal  and  industrial  (MiG)  users 
of  (iAP  water  j)av  not  only  (uungv  co.sts 
(variable  ()MK:R)  but  akso  delivery  costs 
(fix(id  OMJCR)  of  water.  Total  water  rates 
in  2018  for  M&I  users  are  projected  by 
GAWCd)  to  be  SI  41  per  AF:  therefore,  a 
rate  increa.se  from  .SGR  of  .S8.40  ])er  AF 
represents  a  0  p(;rcent  increa.se  in  GAP 
water  rates.-*  *  Howev  er,  the  actual 
increase  to  total  water  costs  would 
depend  on  the  u.ser’s  individual  degree 
of  reliance  on  GAP  water.  For  example, 
the  city  of  Phoenix  relies  on  G.AP  for  4.T 
piM'cent  of  its  water  supply.  Therefore,  a 
(i  percent  increase  in  (iAP  water  rates 
would  (dfectively  result  in  a  4  i)ercent 
ov(!rall  water  cost  increase  to  cu.stoiners 
in  Phoenix  because  GAP  water 
repnjsents  only  a  |)ortion  of  its  water. 

In  contrast  to  MX:1  users,  as  part  of  the 
Arizona  Water  .Settlements  Act  of  201)4, 
agricultural  water  u.sers  and  tribes  ])av 
only  the  energy  costs  of  C'.AP  water: 


therefore,  the  same  .S8.40  per  AF 
increase  in  water  rates  re|)r(!,sents  a  14 
percent  increa.se.  FPA  is  aware  of  13 
tribes  located  in  Arizona  that  currently 
have  (-AP  water  allocations  through 
s(!ttlement  agreements  or  use  (TAP  water 
under  contract  (see  Table  7  and  the  T.SD 
for  this  pro])osed  rulemaking  for 
additional  information  and  references). 
EPA  does  not  have  information 
regarding  the  degree  of  reliance  on  GAP 
water  for  tribes  or  agricultural  water 
users.  However,  agricultural  or  tribal 
cu.stoiners  that  have  non-(LAP  sources  of 
water  will  experience  a  .smaller 
percentage  incr(;ase  in  total  water  costs 
than  users  that  ridv  (mtiridy  on  GAP 
water  (e.g.,  sec;  Phoenix  example 
discu.sseil  above). 


Table  7— Tribes  With  CAP 
Allocations  or  CAP  Contracts 


Tribe 

CAP  Alloca¬ 
tion  or  con¬ 
tract  volume 
(acre  feet 
per  year) 

Gila  River  Indian  Community  ... 

311,800 

Ak-Chin  Indian  Community . 

85,000 

Tofiono  O’odham  Nation  . 

74,000 

San  Carlos  Apache  Tribe  . 

60,665 

White  Mountain  Apache  Indian 

Tribe  . 

23,782 

Fort  McDow/ell  Yavapai  Nation 

18,233 

Salt  River  Pima-Maricopa  In- 

dian  Community  . 

13,300 

Navajo  Nation  . 

6,411 

Yavapai-Apache  Nation  (Camp 

Verde)  . 

1,200 

Hopi  T ribe  . 

1,000 

Pascua  Yaqui  Tribe  . 

500 

Yavapai-Prescott  Tribe  . . 

500 

Tonto  Apache  Nation . 
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"  CAWCl)  c.ills  llu!  (loliviM  v  piniioii  iit  wiiltir 
cDsIs  lh(!  "tixiul  OMivK  "  cdsis  inul  Ihd  (■nur'jy 
|Hirtion  ()1  \\  iil(M'  i:i)sls  (llii!  portidii  ass(i(:jiit(Ml  willi 
N'C.S  piiwor  costs)  tlu;  "Vitriahlo  OMfvK"  costs. 

Although  tiu!  Itiiiasiu  ot  K<M:laiiiatioii  has 
constriicttHl  dams  that  "cmaato  hv(troi!l(!Ctri(. 
power.  Ll’A  umlerstaiuls  that  (:.\l’'s  main  source  ol 


powiu' counts  h'om  Reclamation's  owintrsliip  shant 
in  NC.S. 

'  'I'or  comparison,  two  Navajo  non->>ov(!rmnental 
oiHaiiizatioiis.  the  'I'o  Ni/.honi  ,\ni  and  lilack  Me.sa 
Water  Coalition,  provided  inlormation  on  their 
water  costs  to  Id’A  in  the  docket  I'or  this  propositi! 
rulemaking.  'I'his  intormation  stated  that  memhers 


III  the  Navajo  Nation,  who  do  not  f>et  water  liom 
CAl’.  pav  much  hiither  costs  lor  water  than  CAI’ 
enstomers.  ransin”  liom  one  to  lour  cents  per  f^allon 
(ei|nivalent  to  over  .S.'l.dOO  to  over  .Sl.'I.ODO  per  acre 
foot  of  water). 


In  its  analysis,  NRKL  ostiniatod  a  low 
and  hif’li  ran^o  of  i)otontial  wator  rate 
incroasos  bastnl  on  SdK  inslallatioii  and 
oporalion  cost  ostiniatos  Iroin  tlu; 
National  Park  Scnvici;  and  IVoni  SRP  (son 


Table  «).  NRRL's  estimates  of  increased 
water  rates  from  the  installation  and 
oj)eration  ot  S(iR  an;  consistent  with  oni 
(;stimates.  S(;parate  analys(;s  loi  the;  (lila 
River  Indian  (lonmmnity  and  SRP  hy 


TABLE  8— COMPARISON  OF  PROJECTED  WATER  RATE  INCREASES  FROM  SCR 

'  Other  Studies 


CAP  Water  Rate  Increase  . 

Increase  to  M&l  Users  . 

Increase  to  Tribes  and  Agricultural  Users 


NREL  High 


$8.58/AF 

7%  . 

16%  . 


Harvey  Economics  estimated  pmnjnng 
cost  incr(;as(;s  that  are  slif’htly  lower 
than  NREE  and  EPA  estimates. 


Installation  Estimated  by  EPA  and 


EPA  NREL  Low  Harvey 

$8.40/AF  .  $7.10/AF .  $6.60/AF 

00/^  6%  .  Not  calculated 

14%  .  13%  .  1'l% 


c.  Summary  of  EPA’s  Alfoi’dahility  and  e 
Rate  Imiracts  Analvses 

s 

Based  on  onr  analyses,  the  25-year 
NPV  of  costs  to  prorince  power  at  NCS 
with  SCR  installed  and  operated  on  all  j 
inrits  should  he  hrrlow  the  market  prices  | 
of  wholesale  jrower.  f 

However,  as  discussed  previously  in  ^ 
section  l.C.ii.  EPA  under.stands  that  the  , 
timing  of  regulatory  comirliance  is  an  , 
imirortairt  consideration  givetr  potential  , 
owtrrrr-shiji  changes  and  that  thr;  cirrTerrt 
ternr  of  NCS's  lease  with  the  Navajo 
Nation,  as  well  as  other  leasrrs  arrd 
rights-of-wav  agreerrrents,  extend  orrly  to 
20 H).  Based  on  jnthlic  statrrrrrents  made 
hy  stakeholders,  and  as  indicated  iir  the 
March  2012  NREE  reirort.  the  owners  oi 
NCS  irrterrd  to  pttr  srte  a  lerrewed  lease 
agrei;trrerrt  with  the  Navetjo  Nation  thrrt 
extends  to  2044.  However,  until  a 
reirewed  lea.se  that  srrpports  continued 
long-term  operation  ol  NCS  is 
negotiated  and  apirroved  hy  DOE 
signifir:arrt  capital  irrve.strnrmt  needed  trr 
rtroderrrize  NfkS  with  new  air  pollrrtion 
contr  ols  may  he  viewed  imlavorahly 
witlrorrt  adriitiorral  certainty  that  the 
costs  carr  hr;  recovered  over  a  reasonahle 
amortization  jreriod. 

Our  atralysis  also  shows  that 
increased  (Electricity  rates  to  errstonrers 
of  the  irtilities  that  own  NCS  should  he 
relativelv  low.  How(;ver,  because  of 
cap’s  nearlv  complete  r(;lian(;e  on  N(iS 
for  pow(;r,  wr;  rrstirrratr;  that  CAP  Wcrt(;r 
rates  wordd  increase  hy  SH.4()  per  Ak. 
r  epreserrting  a  li  percent  increase  in 
r-ates  to  M8tl  rt.ser’s  aird  a  14  perceirt 
irrer-ease  to  tribes  arrd  agricrdtrrral  watrrr 
trsers. 

EPA  under-stands  that  a  poterrtial 
itrcrrra.sr;  itr  watrrr  ratrrs  to  trihrrs  is  <r 
critical  is.srre  for  them.  We  note  that,  as 
described  iir  the  following  srretion.  jrast 
irolhrtiorr  corrtr'ol  invrrstrnerrts  at  this 
facility  have  made  irse  oi  alternative 
finarreirrg  methods  that  limited  irrrpacts 
orr  CAP  water  r-ates.  Frtrthernrore.  the 
NREE  report  indicated  that  rnechani.srns 
may  rrxi.st  to  heljr  avoid  or  mitigate  the 
rrstirnated  Urvel  of  irrijract.  EPA.  in 


conjunction  with  DOl  arrd  DOE.  have 
cornrrritted  to  work  together- orr  srrveral 
shor-t-  arrd  lotrg-terrn  goals,  irrclrrding 
innovative  clean  energy  oirtions  for 
elrrctricitv  gent;ratiorr  arrd  .seeking 
frtrrding  to  cover  exjretrses  for  the 
federal  jrortion  of  irollution  control  at 
NCS.  Howev(;r.  it  is  not  clear  at  this 
time  whethrrr  or  what  tyjrr;  ol 
mechanisms  might  hr;  itvrtilahlr;  to  lr;ss(;rr 
incr-r;asr;(l  costs.  Thr;r-r;tr)r-(;,  as  exirlained 
furth(;r-  below.  EPA  h(;lir;vr;s  that  the 
potentiid  ecorrotrric  irrrprrcts  dis(:n.ss(;rl 
iir  this  section  argue  for  thonghtlnl 
considrrr  ation  of  how  llr;xihility  in  the 
cornpliirncr;  timr;h-irrnr;  carr  hr;  ])i()virlr;(l 
consistent  with  thr;  air  rpiality  goals  of 
thr;  Clean  Air  Act.  _ 

F.PA  s(;r;ks  cornrnerrt  on  oppr)i-tnmtrr;s 
to  i-erhrcr;  and/or  avoid  significant 
impacts  on  tr-ih(;s  while  ensnriirg 
visihilitv  irr-otrrction  for  thr;  11  aifr;ct(;(l 
Class  1  areas. 


iii.  Factor  3:  Existing  Contr-ols  at  the 
Facility 

As  .stated  previously.  NCS  cnrrently 
n.sr;s  hot-side  ESPs  to  control  PM.  To 
r-r;drrce  emissions  of  SO^,  SRP  installed 
wet  lirne.stone  FCDs  over  thr;  ireriod 
1()()7_ig()r)  on  r;ach  urrit,  as  r-r;riuir-r;d 
un(lr;r-  a  FIP  issrrr;rl  hy  EPA  on  Octoher 
3,  1991  (56  FR  50172,  rodified  at  40 
CFR  49.551 3((1K1)).  1”  rrrrnedy  visibility 
impairment  at  thr;  Crarrd  Canyon 
National  Park  that  was  r-r;asorrahly 
attr-ihritahle  to  NCS.  The  total  cost  of  thr; 
FCD  units  was  S420  million. 
Reclamation's  24.3  percent  sharr;  ol  thr; 
FCD  units  was  funded  throrrgh  CAP 
construction  aiririopiiatiorrs  and 
CAWCD  is  repaying  the.se  costs  to  llu; 
feder-al  governmeirt  as  jrai  t  of  total  (.AP 
])r()j(;ct  costs  over  a  50-y(;ar-  ireriod.  1  hr; 
1991  FIP  sr;t  an  enrission  lirrrit  lor  S()2 
of  0.10  Ih/MMBtrr  on  a  ])latrt-wi(lr; 
rolling  arrnual  average  hitsis.  On  March 
5,  2010  (75  FR  10174).  EPA  is.srrerl  a 
gap-filliirg  FIP  for  NCS  to  federalize 
r;nrissi()n  linrits  lor  PM  ol  0.00  Ih/ 
MMBtrr  on  it  plarrt-wide  3-h()rir-  avrtrage 
basis,  an  opacity  limit  of  20  percent,  and 
a  3-h(ntt-  average  SO;  limit  of  1  Hr/ 


MMBtu.  The  SO2  emission  limit  in  the 
final  2010  FIP  etrsrrres  that  actrral  SO2 
etrrissiorrs  frotrr  NCS  will  remain  90 
percerrt  lowtrr  on  art  atrtntal  basis  tharr 
they  were  before  the  serrthhers  were 
installed  to  conrply  with  the  1991 
visibility  FIP.  Additionally.  EPA’s  final 
MATS  title  set  a  filterable  PM  limit  of 
0.03  Ih/MMBtii.  This  limit  applies  to 
Units  1-3  at  NCS. 

Prior  to  2009,  NCS  nsrrd  close- 
conpled  over  fire  air  ((iCCFA)  to  control 
NOx  rrmi.ssions.  In  April  2009.  SRP 
.snhnrittr;(l  a  Pirrviaition  of  Significant 
Drrterioration  (PSD)  permit  application 
to  EPA  Region  5)  to  voluntarily  install 
and  oirerate  advanced  comhnstion 
controls  (ENB/SOFA)  on  Units  1—3. 

The  ENB/SOFA  triggrrrrrd  PSD  iiryirrw 
for  significant  increases  in  emi.ssions  of 
caihoir  monoxide  (CO).  Reclamation  s 
shai-e  of  the  ENB/SOFA  installation  was 
funded  fi-om  the  Drrvelopmrart  Fund. 
These  costs  were  then  i-eimhmsrrd  hy 
SRP  rai  an  amortized  basis  and  the 
rrrmaining  halancr;  was  reimhiirsed  hy 
CAWCD. Because  SRP  siihmittt;d  its 
jrermit  apjrlication  lor  the  I>NB/SOk  A 
modification  after  El’A  had  begun  its 
BART  analysis  for  NCS.  in  the  Amhient 
Air  Quality  Imiract  Reirort  (AAQIR) 
for  the  proposed  PSD  peirnit  (AZ  08—01 , 
EPA  stated  that; 


Thr;  (;ai  lv  installation  of  tin;  l.NB/SOFA 
systt;ins  will  not  allec.t  thr;  l)as(;lin(;s  for  cost 
or  visilrililv  iniprov(;inr;nts  in  thr;  llAKl 
d(;lr;nninati()n.  and  lli(;i-(;lorr;  will  not 
innni;nc(;  EPA’s  (lr;tr;rinination  of  tin;  ia-o|n;r 
N()\  reductions  reriuired  to  he  achieved  Iroin 
llAKT. 

Additionallv,  in  an  agrr;r;trir;nt 
regarrling  thr;  EPA  propr)sr;rl  PSD  pr;rmit 
AZ  08-01.  signr;rl  Novenrhr;;- 19.  2008. 
hv  Bill  Hedrlon,  Exr;ciitivr;  Dii-ector  of 
Crand  Canvon  Trust  (CC.T)  and  Richard 

^ '  .S(!e  pa^e  22  of  NKKl.  repeii. 

'■.See  i;i’.\’s  Amhient  Air  Quality  Impact  Steport. 
dated  Octelxn-  2()t)«.  lor  tlu;  proposed  I’.Sl)  permit 
lor  NO.S.  in  the  dockiit  for  this  pro))osed 
rnlemakin”. 

"’.See  .Ajiniiiment  h<;twei;n  (.rand  (.anyon  1  inst 
and  Salt  River  I’roiect  on  NOS  dated  Novemhei  Itl. 
2()l)a.  in  the  docket  tor  this  proposed  rulemaking. 
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Haysli]).  A.ssociato  (aaKnal  Manager  ot 
SRP.  (X/r  agreed  to  witlulraw  its 
Noveinbcu’  14.  2008.  coininent  lett(?r  to 
Id’A.  provided  SRP  understood  tliat: 

Crand  Canyon  Tnisl  slands  l)y  its  support 
tor  the  installation  ot  lo\v-N()\  burners  and 
s(*parat»Hl  o\'(!rlire  air  at  the  Navajo 
CieiHTaling  .Station  as  long  as  tlunr 
installation  and  operation  will  not  |)n^ji<di(:e 
in  anv  wav  th(‘  iinplenuMitation  ol  more 
jdleetivi!  N()\  and  |)arti(:idat(;  matter  controls 
(indiiding  .SCK  or  .SN(iK.  and  haglionsi! 
t(M  Imologv)  to  mort!  Inllv  addrt^ss  Navajo’s 
visil)ilily  impacts  under  tlu?  r(sisonal)l(! 
attribution  and  ntgional  ba/e  programs. 

SRP  instalbul  LNH/SOFA  combustion 
controls  on  Unit  3  in  2001).  on  Unit  2  in 
2010.  and  on  Unit  1  in  2011.  Thereldre. 
all  three  units  currently  operate  with 
modern  advanced  combu.stion  controls 
and  are  re(|nired  to  meet  the  N()\  limit 
.set  in  the  final  PSD  permit  issmul  bv 
KP.-\  on  November  20.  2008.  of  0.24  lb/ 
MMBtu  on  a  30-diiy  rolling  avctrage."*' 

Hecau.se  l-PA.  CC  T.  and  SRP  agreed 
thiit  the  instiillcition  of  advanctul 
combustion  controls  would  not  aflect  or 
|)r(!jndic(;  our  HART  didermi nation  for 
NU.S.  FPA’s  iinalvsis  of  the  cost 
eff(!ctiven(!ss  of  SfiR  u.s«;d  the  baseliiu! 
(‘mission  rate  from  2001 — 2003.  jji  ior  to 
th(‘  installation  of  tin;  LNH/.SOFA. 
However.  I)(!cau.s(!  FPA's  |)ropo.s(!d 
HART  determination  is  lH*ing  i.ssmul  for 
public  coinimmt  in  2013.  aft(!r  the 
installation  of  advanc(Ml  combustion 
controls  has  Ikhmi  comj)leted  on  all 
units.  FPA  is  also  |)roviding  cost 
eff(!ctiv(!n(!ss  information  calculated 
using  LNH/SOFA  as  the  hascdine.  which 
is  (;(|uivalent  to  calculating  incremental 
cost  effijctiveiKiss  of  S(]R+LNH/SOFA 
comj)ared  to  LNH/.SOFA  alone  (see 
Table  3).  These  vahuis  are  also 
discussed  as  the  incremental  cost 
effectiveness  estimat(!s  in  S(!ction  3  of 
the  TSD  for  this  proposiul  rulemaking. 
'I'lie  affordability  and  rate  imjiact 
analysis.  discus.s(;d  above,  considers  the 
in.stallation  of  LNH/.SOFA  ovcjr  the 
p(!riod  of  2()t)() — 2011  as  expcmditures 
that  have  alniady  occurnnl;  thercdore. 
additional  calculations  for  the  analysis 
using  LNH/SOFA  as  ha.sidine  an;  not 
iKMided. 

Ha.sed  on  the  information  above.  FPA 
is  proposing  to  d(!t(‘rmin(!  that 
consideration  of  the  existing  controls  at 
NU.S  do(!s  not  warrant  eliminating  SC’.R 
as  tin;  toj)  t(M:hnicallv  f(;asible  and  cost 
(dfective  NOx  emi.ssion  control 
t(!chnology  for  Nf  kS. 


•' .S»‘(!  Uniil  I’.SI)  pf!rinil  issiiod  bv  Kl’.\  Region  (I 
(liilfHl  \ov(!nilMT  no.  2n()H.  in  llu?  do(:k(!t  lor  lliis 
proposed  rulininiking. 


iv.  Factor  4;  Remaining  U.seful  Life  of 
Facility 

FPA  is  proposing  to  didermine  that 
the  appropriate  rmnaining  uscdul  life  for 
NUS.  as  used  as  an  amortization  pcniod 
for  the  cost  of  controls,  should  In;  20 
years.  The  various  uncertainticis 
currently  facing  NC.S.  including 
ownership  changcis  and  curnmt  hiase 
and  right-of-way  agreenumt 
luigotiations.  could  affiict  NUS's  ahilitv 
to  operate  into  the  future;  however, 
without  an  enforceable  obligation  for  a 
shorter  useful  life.  FPA  has  determined 
it  is  mo.st  appropriate  to  rely  on  a  20- 
year  useful  life  as  the  default  for 
amortization  purpo.ses. 

FPA  also  under.stands  Irom  nuarnt 
di.scussions  on  the  lea.se  nmewal  for 
NCLS  that  the  owners  may  In;  lu^gotiating 
the  renewal  h;ase  |)eriod  to  end  in  2044 
(over  30  years  from  2013).  Although  a 
30-year  amortization  period  may  be 
inoH!  riialistic  for  NdS.  a  longer 
amortization  period  would  reduce  the 
annualized  cost  of  capital  improvements 
and.  thus,  deciaai.se  the  .S/ton  cost 
(;ff(!ctiv(!ness  value.  Ihicau.se  lh(!  u.sc;  of 
tlu!  shorter  amortization  pcn  iod  is  more 
conservative  (increa.s(!s  the  .S/lon  cost 
effect ivcmess  value),  FPA’s  calculations 
of  cost  effect iv(‘iu;ss  in  our  analvsis  relv 
on  a  20-year  amortization  period. 
However,  FPA  r(!cogniz(!s  that  if  the 
cajjital  costs  of  controls  can  lx; 
amortizcul  ;)ver  a  long(!r  ])eriod.  the  cost 
effectiveness  of  new  controls  would 
a])pear  iuok!  favorable!. 

The  default  amortization  period  uscul 
in  the  FPA  Uontrol  (iost  Manual  is  20 
y(!ars,^"  and  given  the  indications  that 
the  remaining  life  of  N(LS  could  be 
shorter  or  long(!r,  FPA  is  ])roj)osing  to 
d(!termine  that  use  of  a  26-y(!ar 
remaining  useful  life  is  ai)])ropriate. 

V.  Factor  .'i:  Degnu!  of  Yisibilitv 
Improvement 

'File  fifth  factor  to  consid(!r  under 
FPA's  HART  guidelines  is  the  d(!gre(!  of 
visibility  imi)rov(!ment  from  the  HART 
control  oj)tions.  See  .'j‘)  FR  30170.  The 
HART  guid(!lin(!s  r(!Commend  using  the 
(iALPUFF  air  (|uafity  disjiersion  model 
to  estimate  the  visibility  improvenuints 
from  alternative  control  technologi(!s  at 
each  nearby  (Mass  1  ansi,  typically  those 
within  a  300  km  radius  of  the  source, 
and  to  compare  the.se  to  each  other  and 
to  the  imjiact  of  tlu!  ha.seliiu!  (i.e.. 
current)  .source  configuration.  FPA 
included  in  our  modciling  analysis  the 
11  (ilass  1  anias  that  are  within  300  km 
of  N(LS.  These  arcsis  are  li.sted  in  Table 


■"■■Scui  KI’.A  ('.(iiitriil  ('.(ist  Nbiiiiiiil.  .Sretion  (>.  |)iig(! 
2-48.  ;ivailal)l(!  Irdin  lilli)://n  \\  \v.i^i)(i.<iOv/lliU'(il(:] / 
ilirl  /(•  allchs-ixll. 


10  Ixilow.  along  with  estimatixl 
visibility  impacts. 

Yisibilitv  is  often  described  in  tcirms 
of  visual  range  in  kilometers  or  mil(!s. 
riu!  decivi(!w  scale  is  an  alternative 
measure  of  visibility  imjiairment:  lowe'r 
d(!ciview  values  rejiresent  better 
visibility  and  gixsiter  visual  range,  while 
increasing  d(!civi(!W  values  nijinisent 
incnsisinglv  ])oor  visibility. 

I'iPA's  HAR  T  guidelines  recommend 
comparing  visibility  improvements 
b(!tween  control  options  using  the  08th 
perc(!ntile  of  24-hour  delta  d(!civiews. 
which  is  roughly  ecpiivalent  to  the 
facility’s  8th  highest  visibility  impact 
day.  The  08th  percentile  is 
nicommemhul  rather  than  the  maximum 
value  to  avoid  undue  influence  from 
uiuisual  meteorological  conditions.  I'lie 
’’delta"  refiirs  to  the  diffenmee  between 
total  deciview  imjiact  from  the  facility 
including  natural  background,  and 
decivimvs  of  natural  background  alone, 
so  "delta  deciviews"  is  the  estimate  of 
the  facility’s  imjiact  on  visibility.  In 
])ractic(!,  ’’dcu.iview  impact"  is  often 
us(!d  in  place  of  “delta  d(!ciview 
imjiact”  and  the  two  terms  should  b(! 
assumed  to  have  the  same  imianing. 

In  llu!  HART  guichilines,  FPA  noted 
that  a  1.0  d(!civi(!w  inijiact  from  a  source 
is  sufficient  to  "cause"  visibility 
impairment  and  that  a  .sourci!  with  a  ()..'i 
decivi(!W  impact  would  ’’contribut(!’’  to 
visiliilitv  im|)airm(!nt. 

(iALPUFF  modeling  is  generally 
jierformed  according  to  a  modeling 
protocol,  which  sets  out  the  model 
version,  choice  of  geograjihic  domain, 
injnit  ])re])aration  ])rocedure.s,  and  the 
various  model  s(!ttings  to  be  used.  FPA’s 
modeling  for  this  proposed  rulemaking 
generally  followed  the  same  apjiroach  in 
SRP’s  modeling.-*''  which  in  turn  was 
based  on  the  2008  Western  Regional  Air 
Partnership  (WRAP)  protocol. 
dev(!loped  for  subject-to-HART 
.scre(!ning  modeling  of  NGS  and  other 
w{!.stern  facilitii!s.  The  WRAP  jirotocol 
was  revi(‘wed  by  multiple  regulatory 
agencies,  including  FPA.  the  National 
Park  Service,  the  U.S.  Forest  Service 
(IkSF.S).  and  air  agencicis  of  WRAP 
nuimber  states;  it  was  acce])t(!d  bv 


'■'TIk!  .SKI’  iipproacli.  anti  (lillnrnncn.s  Irom  tlii! 
\VK.\1’  proli)i:ol.  iiro  (li!si:ril)(!il  in  y\p|)iMi(lix  A  ol 
Hi'vinfd  IIAliT  Aiuilvsis  fur  thu  Xuvujo  (urniualin'’ 
Sluliuu  I 'nils  l-.'l.  l  A’.SK  (iorpomtion.  Doi:nm(!nl 
No.  ().'>8:i(M)12-:i(H).  lannai  v  2(1()<).  .Siill  Kivor 
l’roj(!(:l.  I'tMiipi!.  .\/,.  in  ihiMlockitl  lor  this  proposoil 
rnlmmikin^. 

CAIMIT/CAI.IH  'h'l-  I’ralurol  fur  HAIIT 
l■ix(•ln|)tiun  Scrisntinfi  Analysis  fur  (iluss  I  Aruns  in 
the  W'rsUnn  I  ’nituii  SluIrs.  Wosttan  R(!f;ional  Air 
I’iirlnitrship  (\VR,\I’);  (iail  Tonnirsiai.  Zion  Wiina; 
Riilpli  Morris.  .Ahliv  llotils  and  ’I’itpii  |iii.  Ant’usI  Ui. 
2(HH).  ,\vailiil)lt!  on  UCiR  Rtigiomil  Modtdin”  ( iitnlin- 
util)  silt).  I5AKT  C.Al.l’UI’F  Mtitltilin}-.  iMp:/ / 
IHth.curLncr.uiln/miin/itdli/hnrLsblinl. 
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WRAP  states  for  use  in  their  Rcjgional 
Haze  SIPs.  Differences  between  the  .SRP 
ap])r()a(:li  and  the  WRAP  a|)i)r()acli  are 
discussed  in  more  detail  in  the  'I’SD  for 
this  pro|)osed  rnleinaking. 

While  EPA  generally  followed  the 
SRP  a])])roach,  I'iPA  us(k1  different 
ammonia  hackgronnd  concentrations 
and  a  different  m(!tlu)d  for  conv(;rting 
(iAEPlIFF  concentrations  to  visihilitv 
im])act  estimates.  These  diffenmces, 
described  in  detail  below,  result  in 
substantial  differences  in  ])redicted 
visibility  impacts. 

rhe  values  of  ammonia  hackgronnd 
concentrations  are  important  because 
ammonia  is  a  component  of  ])articnlate 
ammonium  sidfate  and  ammonium 
nitrate,  both  of  which  degrade  visihilitv. 
Ammonia  is  present  in  the  air  from  both 
natural  and  anthropogenic  .sourc.es.  The 
latter  may  include  motor  vehicles, 
livestock  o])erations.  fertilizer 
application  associated  with  farming, 
and  ammonia  slij)  from  the  u.se  of 
ammonia  in  SCIR  and  SNCR 
technologies  to  control  NOx  (miissions. 
Sensitivitv  of  the  model  results  to  other 
ammonia  assumptions  an;  discussed  in 
the  TSD.  and  do  not  change  the  ranking 
of  control  options  for  evaluating 
visibility  improvement,  or  the  overall 
conclusions  of  the  visihilitv  analvsis. 

The  II..S.  Forest  Sca  vice  informed  fiPA 
that  the  ammonia  hackgronnd 
concentrations  modeled  by  Arizona 
Public  Service  for  the  Four  (iorners 
Power  Plant  in  )annarv  2008  were  lower 
than  oh.served  concentrations."’'  The 
USES  recommended  a  method  of  hack- 
calculating  the  ammonia  background 
based  on  monitored  values  of  sulfate 
and  nitrate.  FPA’s  ANPRM  provided 
modeling  results  ha.sed  on  using  the 
IJSFS's  hack-calcidation  methodologv, 
for  both  Four  Corners  and  NCS. 

The  visibility  modeling  sujjporting 
today's  proposal  for  NCS  uses  a 
constant  ammonia  background  of  1  ])])!). 
which  is  the  default  value 
recommended  for  western  areas  by  the 
Interagency  Workgroup  on  Air  Quality 
Modeling.'’-  The  TSU  describes  the 

l,(!lt(!r  ti'oni  Rick  Cahliis  (I'oi'csl  S(!rvit:i!  Kli 
Kcf^ioiiiil  Imu'csIci  )  iiiicl  Corbin  Nowniim  (Forest 
.Sorvic(!  KS  R(!<4ional  Fon^stia)  to  l)(^l)orali  Iordan 
(lil’A  Kiif^ion  !)  Air  Division  Director)  datisl  March 
It).  2lll)().  docninent  nuinl)c!r  Ot) Hi  in  tlie  dockid  for 
the  ANI’KM:  i;i'A-Rt)<)-()AK-2l)l)<l-().-)t)fi. 

Intina^ency  Workf^ronp  On  .Air  Quality 
Modidiii”  (l\V.\QM)  Phase  2  .Snmniarv  Report  .And 
R(!Connnendations  F'or  Modeling;  l.onj’  Ran^e 
’rransporl  Impacts  (Id’.A— 4.'>4/R-!)tl-()l!l).  Id’.A 
OAQI’.S.  D(!C(!inher  available!  at:  htlp:// 
www.vpn.f’ov/scnimHHl/Tlhronf/ralfniii/ 
pluisajl.pill.  and  in  the  docket  lor  this  proposed 
rnliiinakin^. 

'■'.Aminonia  conc(!ntrations  for  Mesa  Verde 
National  Park  were!  neit  heiseul  e)n  the  h;ie:k- 
e:ale:idatie)n  me!the)el  fe)rtlu!se!  simulatieins.  hiit 
instesiel  we!re!  ele!rive!el  freiin  me!asnre!el  ainmeniia 


results  of  sensitivity  siimilations  using 
different  concentrations  of  hackgronnd 
ammonia.  This  inclmUts  supplementcil 
modeling  using  a  nmge  of  0.2-1  j)])!) 
timmoniit  h;ic:kgroimd  concentrations  its 
used  by  SRP.  as  well  ;is  suppltmiental 
modeling  using  hiick-calcnlattul 
ammonia  concentnitions,"’-*  with  a 
thorough  discussion  of  tin;  htick- 
ca  leu  hit  ion  tnethodology. 

Aside  from  the  hitckground  ammoni;i 
a.ssnm|)tions.  the  other  significant 
difference  between  FPA’s  modeling 
apjiroach  and  the  SRP  approach  is  the 
procedure  for  calculating  visihilitv 
impacts  within  CAFPOST,  a  CAITHFF 
post-processor.  This  difference  has  two 
aspects,  the  “visibility  method”  used  to 
convert  CALPUFF  jiollutant 
concentrations  into  deciviews.  ami  the 
choice  of  natural  background 
conditions,  which  affects  the  calculation 
of  delta  deciviews. 

A  key  choice  in  the  visihilitv  method 
is  between  Method  (j  and  Method  8, 
im])lementing  the  original  and  the 
revised  IMPRQV'F  ecjuation, 
res|)ectively.  The  IMPROVE  e(|uation 
converts  monitored  or  modeled 
])olliitant  concentrations  into  extinction, 
which  is  the  fraction  of  light  removed 
from  a  sight  path;  deciviews  are 
calculated  from  extinction.  Manv  HART 
asse.ssments  were  performed  before  the 
revi.sed  IMPROVl-]  eciuation  was 
incor])orated  into  (iAFPllFF.  so  the 
original  ecpiation  was  generally  n.sed  for 
pa.st  assessments.  However,  in  this 
pro])osal  FPA  is  primarilv  reiving  on  the 
revised  IMPROVfi  ecpiation.  The  revi.sed 
IMPROVE  ecpiation  is  currently 
preferred  by  the  Federal  band 
Managers.^’'*  hecau.se  it  has  h^ss  bias  in 
estimating  visibility  under  the  worst 
visibility  conditions.'’"’  As  discussed  in 
the  TSD.  EPA  performed  .sensitivity 
simulations  and  found  that  using  the 
original  IMPROVE  ecpiation  would  on 
average  give  baseline  impac:ts  about  .3 
percumt  lower  than  using  the  revised 
ecpiation.  with  a  range  of  O')  jiercxait 
lower  to  H  perc;ent  higher  dejiending  on 
the  Cla.ss  I  area. 

(:()nc:(!iitratii)ns  in  llu!  F'oiir  (iornnrs  arna.  as 
<l(!S(:i'ihi!(l  in  Mark  F.'.  .Sallmr  at  ak.  2(HI«.  ‘  lia.sclinc 
amhi(!nl  >>as(!()ns  ammonia  (:on(:(!nli'alions  in  tlm 
F'onr  C  lorimrs  ansi  and  (!ast(!rn  Oklahoma.  II.S.A”. 
lonrnal  ot  Fnvironmonlal  .Monitoring.  2(108.  1(1. 
1:D<I-1:12.'‘).  DOI:  I(l.l(i;i<l/h8(17il84l). 

F'odoral  Dmd  Manaf^ius'  Air  Qualitv  Rolatcd 
Valims  Work  Ciroiip  (I•’I..A(I)  Phasn  I  Roport — 
Rovisad  (2010).  II..S.  F'or(!S(  .Sarvica.  National  I’ark 
.Sarvici!.  U..S.  Fish  and  Wildlila  .Sarvici!.  Octohar 
2010.  .Availahia  on  W(!h  paf^a  blip:// 
n  n  ii'.n(/0ira.;i/)s.af)v/mr//’ann/(.s//7o<;. 

■■'■I’itahlord.  Mara.  2000.  "Naw  IMPROVF 
alaorithm  lor  aslimatin^  iiaht  (!\linalion  approv(!d 
lor  usa".  'I'lu!  IMPROVl*;  Nenvsiattar.  Vidmiu!  14. 
Nnmhar  4.  Air  R(!Sonraa  .Sp(!aialists.  Ina.;  wc!h  pa5;a: 
hUpJ/visiu.cmi.coloskttv.cilu/impvow/ 
Piihlicdlions/iwws  Iclldis.hlni:  Ib-visiul  IMPHOVb 


The  HART  (hiidelines  recommend 
that  visibility  impacts  should  he 
estimated  in  deciviews  relative  to 
natural  hackgronnd  exmditions,  that  is. 
in  delta  deciviews.  In  acc:ordanc:e  with 
the  HART  (luidelines,  FPA  ii.secl  the 
average  of  the  best  20  ])ercent  davs  as 
hackgronnd.'’" 

Table  9  presents  the  visibility  impacts 
of  the  98th  percentile  of  24-hour  delta 
deciviews  for  each  (ilass  1  area  for  each 
year,  averaged  over  2901 -2903. For 
eac:h  (ilass  1  area,  the  table  shows  the 
deciview  impact  for  the  base  case,  and 
the  deciview  imjirovement  from  that 
baseline  impact  when  ciontrols  are 
applied.  Also  shown  are  the  cumulative 
clec;iview  impacts,  which  are  the  simple 
sum  of  imjiacts  or  improvements  over 
all  the  Cla.ss  I  areas.  Table  19  shows  the 
average  numher  of  days  with  a  baseline 
impac:t  or  improvement  of  at  lea.st  9.5 
dv;  it  also  shows  two  “dollars  ])er 
deciview”  measures  of  cio.st 
effec;tivene.ss.  both  of  which  divide  the 
total  annual  cost  of  the  control  in 
millions  of  dollars  per  yc;ar  by  an 
imi)rovc’ment  in  deciviews.  For  the  first 
metric,  “.S/max  dv”.  annual  c:()st  (Tahlc; 

2)  is  divided  hv  the  98th  pccrcentile 
dccciview  improvement  at  the  (ila.ss  1 
arcxi  with  the  greatest  imi)rc)vement 
(  Table  9).  The  scicond  metric,  “.S/ 
cuimdative  dv”.  divides  annual  cost  hv 
th(!  cumulative  98th  percentile  (hiciviinv 
improvement.  In  a.ssessing  the  degree  of 
visibility  im])rovement  from  controls. 
FPA  relied  heavily  on  the  maximum 
deciview  improvement  among  tin;  (ilass 
1  areas  and  the  nnmh(!r  of  areas  showing 
improvement  (i.e..all  11  Cla.ss  I  area.s), 
with  cumulati^’e  improvement 
])roviding  a  .sup])lemental  measure  that 
combines  information  on  the  numher  of 
areas  and  on  individual  area 
improvement.  The  .S/dv  metrics  shown 
in  Table  19  provide  additional,  cost- 
related  information  that  supplements  to 
the  cost  effectiveness  (S/ton)  that  was 
considenpi  in  Factor  1:  Cost  of 
Compliance. 

(il^^orilhni  li>r  Lslimalin;^  li\lint  lit>n  from 

I’orliob-  Spccialion  Dotn.  IMl’ROM*;.  lanuiiry  2()()(>. 
\vi!l)  pagi!:  lillp://vista.(  ir<i.t  olosl(ilc.r<lu/impro\  i‘/ 
puhlicotionsP^rodil/i’roy  lilonitiirr.hlm. 

'■'■I(  is  wortli  noliii”  (hal  an  lil’.A  ‘’iiidanci!  moino 
siig;4(!s(s  that  thi!  ciiinparisiin  can  use  (!itii(!r  animal 
av(!ia”i!  Iiackj^roinul  ciinilitiiins.  nr  tlie  avera^i!  ot 
till!  l)(!Sl  (cleanest)  20  percent  ol  days.  '■Regiiinal 
lla/.e  Re;.^iilatiiins  and  (aiidelines  tor  Rest  .Availalile 
Reti'olit  I'ecliniilii^x  (H.ARl')  Deterininatiiins''. 
ineinorandiiin  Iroin  In.sepli  \V.  I’aisie.  lil’.A  O.AQl’.S. 
Inly  lO.  2()()ti.  p.  2. 

‘■''lil’.A  did  not  averafie  the  !)8th  iiercentiles  liimi 
each  year  as  did  .SRI’,  rather  i;i’.*\  used  the  08th 
|’''rc(!ntile  Iriim  all  the  daily  values  from  the  three 
Vi-.irs  taken  toj^ether.  lliis  does  not  significantly 
aflect  the  overall  results. 
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Table  9— ERA  Modeling  Results — Baseline  Impacts  and  Improvement  From  NOx  Controls,  98th  Percentile 
Delta  Deciviews  (dv)  From  2001-2003,  Using  1  ppb  Ammonia  Background 


Distance  to 
NGS 

Baseline 

impact 

Improvement 
trom  LNB/SOFA 

Improvement 

from 

SNCR+LNB/ 

SOFA 

Improvement 
from  SCR+LNB/ 
SOFA 

Class  I  area 

(km) 

(dv) 

(dv) 

\  o) 

(dv) 

(%) 

Arches  NP  . 

245 

4.5 

1.7 

37 

2.2 

50 

3.5 

77 

Bryce  Canyon  NP  . 

96 

4.9 

1.6 

33 

2.3 

46 

3.6 

74 

Canyonlands  NP  . 

173 

6.0 

2.1 

35 

2.9 

48 

4.6 

76 

Capitol  Reef  NP  . 

90 

7.7 

2.1 

28 

3.1 

40 

5.4 

71 

Grand  Canyon  NP  . 

29 

8.4 

1.9 

23 

2.9 

35 

5.4 

64 

Mazatzal  WA  . 

279 

1.5 

0.6 

41 

0.8 

52 

1.1 

75 

Mesa  Verde  NP  . 

253 

3.2 

1.3 

42 

1.8 

55 

2.6 

81 

Petrified  Forest  NP  . 

235 

3.4 

1.4 

41 

1.8 

54 

2.7 

78 

Pine  Mountain  WA  . 

287 

1.3 

0.5 

41 

0.7 

54 

1.0 

75 

Sycamore  Canyon  WA  . 

204 

2.4 

0.9 

37 

1.2 

50 

1.8 

75 

Zion  NP  . 

134 

4.4 

1.4 

31 

2.0 

45 

3.3 

76 

Cumulative  . 

48 

16 

33 

22 

45 

35 

73 

Table  10— ERA  Modeling  Results  From  2001-2003,  Using  1  ppb  Ammonia  Background— Additional  Visibility 

Metrics 


Baseline 

Impact 

Improvement  From 
LNB/SOFA 

Improvement  from 
j  SNCR-rLNB/SOFA 

Improvement  From 
SCR-rLNB/SOFA 

Average  number  of  days  greater  than  or  equal  to  0.5  dv 
at  Class  1  area  with  most-impacted  Baseline 

(Canyonlands  NP)  . 

$/max  dv  (millions)  . 

130 

n/a 

n/a 

27 

$2.5 

$0.3 

_ 1 

21% 

44 

$9.3 

$1.3 

34% 

72 

$11.8 

$1.8 

55% 

S/cumulative  dv  (millions)  . 

As  shown  in  TahUis  0  and  10.  the 
modeled  visihililv  heneiits  oi 
.SCR+IAMI/SOFA  are  substantially 
;>r(!ater  than  those;  oi  .SNUR+LNU/.SOFA 
or  LN8/.S()FA.  The  model(;d  ‘)8th 
jM'ieentile  visibility  improvement  due  to 
installation  ol  bNB/SOFA  eepials  or 
e;x(;eeds  0.5  deciviews  at  all  11  (Mass  I 
ar(;as.  exceeds  1  deeix  iew  at  most  oi 
the.se  (da.ss  1  areas,  and  n;aches  2.1 
deciviews  at  two  of  these  ('.lass  1  areas. 
For  .SNCR+LNB/SOFA.  the  modeled 
visibility  im|)rovement  exceeds  0.5 


d(;civiews  at  all  11  ('.lass  1  areas,  exceeds 
1  deciview  at  most  of  these  (Mass  I  areas, 
and  reaches  rouj’hly  3  deciviews  at 
three  of  the.s(;  Class  1  areas.  For 
SCR+l.NB/SOFA.  the  improvement 
exce(;ds  1  decivi(;w  at  all  11  (Mass  1 
ar(;as.  (;xceeds  2  deciviews  at  most  of 
these  areas,  and  reaches  5.4  deciviews  at 
two  of  these  areas. 

FPA  is  |)roposing  to  det(;rmine  that 
the  anticipated  visibility  heneiits  of 
N()\  controls  at  NGS  su])])orts 
SC.R+LN13/.S()FA  as  the  most  stringent 


technicallv  feasible  and  cost  effective 
N()\  i;mission  control  t(;chnologv  for 
NC.S. 

C.  HPA's  Proposed  NO\  Hinission  Limit 
for  N(iS 

M'he  BARM'  (hiidelines  give  states  and 
I’M’A  discretion  in  determining  the 
relative  weight  of  each  factor  in  making 
a  B.'XRl'  determination.  A  summary  of 
the  results  of  El’A’s  factor  analysis  is 
shown  in  Table  11. 


Table  11— Summary  of  ERA’S  Five  Factor  NOx  BART  Analysis  for  NGS 


Factor 

LNB/SOFA 

SNCR-rLNB/SOFA 

SCR+LNB/SOFA 

Limit(lb/MMBtu)  . 

1  Average  Cost  Effectiveness . 

Incremental  Cost  Effectiveness . 

0.24  . 

$486/ton  . 

N/A . 

0.18 . 

$1 ,745/ton  . 

$  4,110/ton  . 

0.055. 

$2,240/ton. 

$2,933/ton  (v.  SNCR), 

$3,31 5/ton  (V.  LNB). 

2  Comparison  of  SCR  vs.  Market  (compliance  by 
2018). 

Increase  in  Net  Present  Value  from  SCR  =  $648  million  vs.  NPV  from  Market  Cases  = 

$673-$1040  million. 

SRP  Electricity  Rate  in  2018  (compliance  by  2018) 
Energy-Only  Water  Rate  in  2018  (compliance  by 
2018). 

9.26c/kWh  (Baseline)  . 

$58/acre-foot  (Baseline)  .... 

9.28c/kWh  . 

$61 /acre-foot  . 

9.32c/kWh. 

$66/acre-foot. 

3  Existing  Controls  . 

4  Remaining  Useful  Life . 

LNB/SOFA  installed  in  2009-2011 

EPA  Default  Amortization  Period  is  20  years.  NGS  seeking  to  extend  lease  to  2044 

5  Highest  Visibility  Benefit  of  Controls . 

Sum  of  Visibility  Benefit  from  1 1  Class  1  areas  . 

2.1  dv . 

1 6  dv . 

3.1  dv . 

22  dv . 

5.4  dv. 

35  dv. 

.4 
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H.iscul  on  our  i'i\  o  factor  analysis,  El’A  Rt 
is  |)ro])osing  to  (lotorinino  a  jjlantvvidn  tli 
omission  limit  of  O.OBS  ll)/MM13tn  as 
BART  for  N(iS.  l)aso(l  on  a  rollin<> 
avorago  of  M)  boilnr  oi)orating  days,  f> 

acliitivahlo  with  iho  imstallation  ot  SCR.  N 
Wo  aro  proposing  this  omissions  limit  as  ni 
BART  for  NOx  hocanso;  (1)  'I’lio  avorago  oi 
and  incromontal  costs  of  SCR  an;  cost 
offoctivo:  (2)  ERA  anlicipalos  tliat  tho 
installation  and  oporalion  of  SCR  to  " 

moot  tho  proi)osod  BART  limit  should  <} 
not  i:anso  tho  ownors  of  NCS  to  rotiro  j 
units  and  that  tho  history  ot  tnnding  aii  • 
pollution  control  at  NCS  snggosts  that  ; 
othor  significant  impacts  may  ho  / 

avoidod  or  mitigat(Hl;  (,t)  tho  x'olnntary 
installation  of  LNB/SOFA  in  2()()B-2()1 1 
at  NCS  has  achiovod  somo  NOx  j 

rciductions,  but  not  tho  lovol  acdnovahlo  ^ 
with  SCR;  (4)  NCS  is  projoi.tod  to  j 

continuo  oporation  at  loast  to  2044:  and  ^ 
(,'3)  tho  anticipatod  visibility  ^ 

improvomonts  from  SCR  would  bo  i 

significant  at  11  Class  1  aroas.  Basod  on 
tboso  factors,  ERA  is  jiroiiosing  to 
dotormino  that  an  omission  limit  ot 
O.Of),'!  Ib/MMBtn  is  BART  tor  NCS.  1  his 
(Miiission  limit  roj)r(;s(!nts  a  nidiu.tion  ot 
noarlv  HO  porcont  from  tho  oxisting 
pormittod  NOx  omission  limit. 

n.  EPA 's  Proposed  BART  AUvnuitiw 
Dndor  tho  CAA.  complianc.o  with 
(iinission  limits  dotorminod  as  13ARI 
must  bo  “as  oxpoditions  as  practicablo 
but  in  no  (!V(mt  lator  than  fivo  yoars 
aftor  tho  offoctivo  dato  of  tho  final  BART 
dotormination  (Soo  CAA  l()0A(b)(2)(A) 
and  (gK4)b  That  dato  would  bo  201 H.  it 
th(i  rnlo  is  finalizod  in  201.1,  or  2010  it, 
diio  to  a  nood  for  oxtondod  public 
discussion  or  a  sujjplomontal  proposal, 
tho  rnlo  is  tinalizod  in  2014.  ’“  As 
provionsly  stated.  ERA  rocognizos  that 
tho  circnmstancos  rolated  to  NCS  croato 
unusual  and  significant  challongos  for  a 
.5-yoar  comi)lianco  schodnlo.  We 
thoroforo  havo  considorod  othor  options 
that  aro  consistont  with  tho  CAA  and 
RHR.  that  also  jirovido  for  a  moro 
floxiblo,  oxtondod  complianco  schodnlo. 

EISA’s  BART  rognlations  allow  an 
altornativ(!  to  BARI  providcul  tho 
altornativo  rosults  in  gixxitor  roasonablo 
progross  than  w'onld  liavo  b(!on  achiovod 
thn)ngh  installation  of  BART.  40  CER 
[il.:i0H(o)t2).  Tho  rognlations  i)rovido 
that  an  altornativo  to  BART  must  onsuro 
that  all  noco.ssary  omission  rodnetions 
occur  during  tho  i)oriod  of  tho  first  long- 
torm  stratogv  for  rogional  hazo.  or  in 
201 H  for  Status  that  woro  roqnirod  to 
.submit  rogional  bazo  .SIRs  in  Docomboi 
2007.  40  CER  .'ll.:i0H{o)(2)(iii).  Tims,  tho 


-•"I'orsiinplidtv.  Hl’A  has  assum.ul  tha  rnlo  will 
ha  linnlizad  in  2013  in  (inr  analysis  otaltanialiviis 
In  liARl’. 


RHR  i)rovidod  fivo  additional  yoars  for  ch 
tho  implomontation  of  altornativos  to  on 

BAR  T  (known  as  “bottor  than  BAR  T  ).  cc 
In  today’s  inojiosal,  wo  aro  proposing 
a  BART  altornativo  (Altornativo  1)  for  p, 
NC.S  that  would  rocpiiro  tho  i)lant  to  p, 

moot  a  NOx  limit  of  O.OH.^  Ib/MMBtu  on 
ono  unit  por  yoar  in  2021 . 2022,  and 
202:1.  Wo  also  doscribo  and  solicit  p 

commont  on  a  Iramowork  for  oxtonding 
tbo  ciomplianco  schodnlo  bovond  202.1.  ii 
and  will  issno  a  snpplomontal  proposal  t( 
if  wo  rocoivo  commonts  snpi)orting  a 
lator  complianco  dato.  ^ 

i.  Complianco  Eloxibility  Is  Noco.ssary  or  j 
A])i)ro])riato  iv 

ERA  is  proposing  an  altornativo  to  i 

provide  tho  ownors  of  NCS  options  for 
floxibilitv  in  achieving  omissions  r 

rodnetions  rociuirod  under  our  proi)osod  ^ 
BART  dotormination.  SRR  expressed  I 

concern  that  tho  owners  of  N(iS  may  ^ 

choose  to  retire  the  facility  if  fac:ed  with  | 
the  financial  risk  of  making  a  large  , 

F:a])ital  investment  within  5  years 
without  also  having  certainty  that  tho 
lease  and  contract  ro-nogotiations  would 
(xinclnde  in  a  timely  ami  favorable 
mamuM’.  Ef’A  understands  that  tho 
ownors  of  NCS  face  nnmorous 
uncertainties  and  tho  imnsual 
nuiniromont  to  c.omi)ly  with  NERA  for 
lease  and  othor  rights-of-way  approvals, 
which  applv  onlv  to  NCS  and  Eour 
Corners  Rower  iMant.  ERA  also 
nndorstands  tho  importance  of  tho 
.  continnod  oi)oration  of  NCS  and  tho 
Kayonta  Mine  to  tho  Navajo  Nation  and 
1  lopi  Tribi!  as  a  source  of  diriict 
rcivonuos  through  loasii  jiaymonts  01  (.Otd 
royalties,  as  well  as  tho  importance  of 
Reclamation’s  share  of  NCS  to  supply 
water  to  manv  tribes  located  in  Arizona 
in  accordance  with  several  water 
sottloment  acts. 

•  In  this  i)roi)osal.  El’A  is  i)roposmg 

*  Altornativo  1  as  a  "bottor  than  BARF 
alternative  that  addresses  the 

^  uncertainties  described  in  tho  previous 
section.  Wo  aro  also  rocjnosting 
commont  on  two  othor  altornativos  that 
jnovido  longor  schodnlos  lor 
c:omj)lianc(i.  Biicaii.sc!  wo  would  nood 
additional  information  to  proi)o.so  to 
’  ajiiirovo  a  longor  complianco  schedule 
tioyond  tho  timoframo  in  Altornativo  1. 
wo  would  supplement  onr  proposal  if 
wo  intend  to  finalize  either  of  tho  longci 
complianco  schodnlos  discussed  below. 
As  discnssiul  l)olow,  all  ot  tbo 
^  alternatives  include  a  NOx  omission  rato 
of  O.O.'ih  Ib/MMlltn,  but  vary  in  tho 
amount  of  tiim;  ])rovid(Hi  lor 
1*  comi)lianc(!.  Alternative  1  and  tho  othoi 
tw'o  on  which  w'o  aro  soliciting 
commont  assume  that  NCjS  will 
continue  to  oj)orato  well  into  tho  fntnic., 
but  ERA  recognizes  that  there  may  bo 


changes  in  oimrgy  demand  or  in  how 
energy  is  supplied  in  this  region  that 
could  form  tho  basis  of  othor  options. 
ERA  welcomes  commont  on  onr 
proposed  BARI  dotiirmination  and 
])ropo.sod  altornativo  (Altornativo  1),  as 
w(!ll  as  tho  othor  altornativos  wo 
doscribo  boro  and  otbor  o])tions  from 
interested  parties. 

ii.  Background  on  Altornativo  Measures 
to  BART 


ERA  has  j)roviously  provided 
floxibilitv  to  tho  Eonr  Corners  flower 
Riant  (ECld’l,  also  located  on  tho  Navajo 
Nation,  to  achieve  omission  reductions 
of  NOx  under  either  BART  or  an 
altornativo  moasnrc!  to  By\RT.  77  FR 
fiKHt)  (August  24.  2012).  Changos  in 
ownership  at  ECRR  and  difforoncios 
between  tho  fivo  boilers  operated  at 
ECRR.  contributed,  in  i)art.  to  a  decision 
by  tho  ownors  of  ECRl’  to  put  forth  an 
altornativo  omission  control  strategy 
that  included  closure  of  tho  throe 
smaller  and  loss  efficient  units  and 
somewhat  dolavod  installation  ot  S(.R 
on  tho  two  largest  units,  resulting  in 
gnxitor  omission  nulnctions  than  iindoi 
era’s  ])ro])osod  BAR'l  dotormination. 

On  Eohruary  2.'!.  2011,  El’A  proposed 
this  altornativo  omission  control  strategy 
as  an  altornativo  measure  that  would 
result  in  moro  progress  towards 
achieving  visibility  improvomonts  in  tho 
surrounding  Class  I  aroas  (70  f’R  lO.r.lO). 
In  that  Supplemental  Rroposal,  ERA  put 
forth  tho  legal  and  historical  background 
for  proposing  a  BART  Altornativo  (70 
ER  10.'):i.'l).  Briiiflv.  tbo  RHR  allows 
states  (and  El’A)  tbo  ability  to  consider 
altornativos  to  BARI  (40  (d’R 
.'H.:i0H(o)(2)).  The  rogidation  requires  a 
demonstration,  ba.socl  on  a  weight  of 
evidence  evaluation,  that  the;  altornativo 
measure  will  achieve  greater  roasonablo 
progress  tban  woidd  havo  rosidtinl  from 
installation  and  oporation  of  BART.  Tho 
regulation  ])rovidos  that; 

(ilf  the  (listrihution  of  omissions  is  not 
suhslantiallv  dilToronl  than  inulor  HAR  T,  and 
tlio  altornativo  moasnro  rosnlts  in  groatm- 
omission  nulnctions.  thon  tho  altornativo 
moasuro  may  in;  dooinml  to  aohiovo  gioatoi 
roasonablo  jn-ogross. 

'  40  CER  .'ll  .:i0H(o)(:i).  Th(i  Rl  fR  also 

rotiuiros  that  omission  rodnetions  from 
(.  tho  altornativo  program  take  place 

(hiring  tho  period  of  tho  first  long-term 
strategy  for  rogional  hazo  (40  (.1*R 
.'ll.:iOH(o)(2)(iii).  which  ends  in  201 H. 
ERA’S  final  action  on  ECRl’  rotpiirod  tho 
facility  to  achieve  omission  reductions 
under  tho  altornativo  omission  control 
.strategy  by  )uly  .'11 , 201 H. 


x,. 
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iii.  Legal  Rationale  for  Kxteiuling 
(  AHupliance  .Schedule  for  Alternative 
Measures  for  Nd.S 

For  NCS.  FI ’A  is  proposing  a  IfART 
altt!rnativ(!  (/Mternative  1)  consistcnit 
with  4()(’,FR  i)  1 .30H(e)(2).  In  particular. 
Id’A  is  proposing  that  consideration  of 
a  compliance  scliedidi;  hevond  2018  for 
Alternative  1  at  N(IS  is  appropriate  for 
.several  nsisons.  including  the  singular 
importance  of  N(IS  to  manv  tribes 
located  in  Arizona  and  their  wat(!r 
.settleimmt  agreements  with  the  lederal 
government,  the  numerous  uncertainties 
facing  the  owners  of  NfiS.  tin; 
ni(|uirement  for  NId’A  review  of  a  lease 
extension,  and  the  earlv  and  vohmtarv 
installation  of  modern  comhustion 
controls  over  the  20()t)-2()l  1  timeframe. 
The  timeframe  for  comi)liance  would 
not.  in  it.self.  avoid  or  nutigate  incnia.ses 
in  water  rates  for  tribes  located  in 
.•\rizona:  however,  it  would  ])rovi(le 
time  for  the  collaborating  fculeral 
agencies  to  explon;  o|)tions  to  avoid  or 
minimize  potential  impacts  to  trilxjs. 
including  seeking  funding  to  covin' 
expen.ses  for  tlu;  huleral  portion  of 
pollution  control  at  N(iS. 

Fl’A  is  exercising  its  authoritv  and 
discretion  under  section  3()l(d)(4)  of  the 
(;l(!an  Air  Act.  42  I'.S.C;.  7(')()1  (d)(4).  and 
4()(1FR  4t). 11(a)  to  proj)ose  an  extended 
timeframe  for  an  alternativii  measure 
mulin'  the  RIIR  for  N(iS.  Id’A  considers 
this  extension  of  time  to  he  consistent 
with  the  general  programmatic 
rei|uirements.  In  the  IttUt)  RHR.  l']PA 
|)roviileil  states  with  the  llexihilitv  to 
adopt  alternatives  to  HART  hot  reiinireil 
any  such  alternative  to  he  fullv 
im])lementeil  hv  the  end  of  the  fir.st 
planning  ]jeriod.  40  (d’R 
.'il.308(e)(2)(iii).  States  and  regulated 
sources  accorilinglv  had  almost  20  vears 
under  the  RHR  to  design  and  inijilement 
alternative  measures  to  BAR'k.  Because 
of  the  myriad  stakeholder  interests  and 
complex  governmental  interests  unique 
to  N(JS,  we  are  only  now  aililre.ssing  the 
BART  requirements  for  N(kS.  (iiven  the 
timing  of  our  propo.seil  action,  anv 
BART  alternative  would  need  to  he  fully 
imiilementeil  on  the  same  timeframe  as 
BART,  under  the  current  regional  haze 
regulations.  For  all  the  reasons 
explained  above,  we  consider  it 
appropriate  to  consider  an  extended 
compliance  period  for  N(kS.  'I’herefore. 
notwitlistaniiing  the  requirements  in  40 
CFR  51.3(m(e)(2)(iii)  for  BART 
alternatives  to  he  im|)lemented  by  2018 
(if  the  ride  is  finalized  in  2013).  we  are 
projjosing  in  Alternative  1  to  require 
that  emission  reductions  from  an 
alternative  to  BAR'f  at  N(kS  take  place 
by  2023. 


(lur  jiropo.sal  to  re(|nire  emission 
reductions  l)v  2023  is  also  supported  l)v 
the  Tribal  Authoritv  Ride  codified  at  4() 
CFR  40.11(a).  'I’he  'I’AR  rellects  Fl’A’s 
commitment  to  ])ronudgate  "siicli 
Federal  inqilemenlation  plan  j)r()visioiis 
(IS  (tiv  nacassdix  or  opixoixiota  to 
protect  air  (iiialilv  "  in  Indian  coimtrv 
where  a  tribe  either  does  not  siilanit  a 
tribal  implementation  (  I'll’)  or  does  not 
receive  approval  of  a  submitted  TIB. 
(Fiiqiliasis  added.) 

The  use  of  the  term  “])rovisions  as  are 
neces.sarv  or  appropriate"  indicates 
FPA's  determination  that  it  may  only  he 
necessary  or  a])])ro])riate  to  promulgate 
a  1*’1F  of  limited  scope.  'I'he  United 
States  (^oiirt  of  Appeals  for  the  'Fenth 
(Circuit  has  previously  endorsed  the 
application  of  this  a|)proach  in  a 
challenge  to  the  FIB  for  the  Four  (kirners 
Bower  Plant,  stating:  “|4()  CFR  4n.ll(a)| 
])rovides  the  FBA  discretion  to 
determine  what  ridemaking  is  necessary 
or  ai)|)roi)riate  to  protect  air  iiiiality  and 
requires  the  FBA  to  ])ronudgate  sue 
ridemaking.”  Arizona  Pnhlic  S(nri(:o 
Company  v.  KPA.  The  court  went  on  to 
oh.serve:  "Nothing  in  section  4?).ll(a) 
reiiiiires  FBA  *  *  *  to  submit  a  j)lan 
meeting  the  conqileteness  criteria  of  |4() 
(;FR  i)art  .111  Appendix  V."  Id.  While 
the  decision  in  Arizona  Pnhlic  Scn'icc 
ConijHiny  focused  on  40  CFR  Bart  .'ll 
Ajjpendix  V.  l']BA  believes  the  same 
considerations  apply  to  the 
lironudgation  of  a  f'lB  intended  to 
address  the  objectives  set  forth  in  40 
(;FR  .'ll  .308(e)(2).  In  ])articidar.  FBA  has 
discretion  to  determine  if  and  when  a 
F'lB  addre.ssing  the  objectives  set  forth  in 
40  CFR  .'ll. 308(e)(2)  .should  he 
promulgated,  which  neces.sarily 
includes  di.scretion  to  determine  the 
timing  for  comjilying  with  the 
requirements  of  any  such  FIB. 

iv.  Description  and  Analysis  of  a 
Proposed  Alternative  Measure  to  BAR'f 

FBA  recognizes  that  the  owners  of 
NGS  elected  to  in.stall  modern  LNB/ 
SOFA  on  one  unit  per  year  at  the  facility 
over  the  200‘)-2011  timeframe.  'Fhe  NOx 
reductions  achieved  hv  installing  the 
modern  LNB/SOl’A  were  not  re(]uired 
under  any  regulatory  program  of  the 
CAA;  therefore,  installation  of  new 
comhu.stion  controls  (i.e.  LNB/SOFA) 
was  voluntary.  SRB  obtained  a  ])re- 
construction  BSD  permit  from  FBA  in 
2008  fora  significant  increase  in  (XI 
emi.ssions,  a  criteria  pollutant  that  does 
not  impair  visibility,  as  a  result  of  the 
installation  and  ojieration  of  new 
comhustion  controls.  FBA  notes  that 
LNB/SOFA  is  a  potential  control  option 
evaluated  in  this  BART  analysis,  and 
that  LNB/SOFA  is  typically  used  in 
conjunction  with  installation  of  SCX\  or 


SNCR  to  first  reduce  emissions  of  NOx 
formed  during  comhustion  liefore 
further  control  hv  the  downstream  post- 
comhustion  control  system.  FBA 
recognizes  that  the  owners  of  N(iS  could 
have  waited  until  a  final  BART 
determination  was  i.ssued  and  effective 
before  installing  any  new  controls, 
including  the  LNB/SOFA. 

SRB's  earlv  and  voluntarv  installation 
of  LNB/.SOF'A  over  the  2()(H)-2()1 1 
timeframe  resulted  in  more  NOx 
emissions  riHluctions  during  the  200*)- 
2018  ])erio(l  than  if  LNB/SOFA  were 
installed  concurrently  with  SC^R  by 
2018.  Our  BAR  T  pro])osal  reiiuires  NGS 
to  achieve  the  BART  limit  of  O.O.'l.'j  Ih/ 
MMBtu  no  later  than  5  years  after  our 
final  rule.  For  ])ur])o.ses  of  this 
evaluation,  we  are  assuming  the  rule  is 
finalized  in  2013  and  that  NCkS  would 
he  reipiired  to  meet  the  emi.ssions  limit 
achievable  with  SGR+LNB/SOFA  .'1 
years  after  2013.  or  by  2018.  FBA  is 
pro])o.sing  to  aj)])ly  the.se  earlv  and 
voluntarv  NOx  emi.ssion  reductions  as  a 
credit  in  our  analysis  of  BAITB 
alternatives.  FBA  has  determined  that 
ajiplication  of  a  credit  for  NOx 
reductions  achieved  by  LNB/SOf'A 
during  the  2000-2018  period  is 
appropriate  here  because  if  LNB/.SOF'A 
were  not  already  installed  at  NfkS,  the 
BART  determination  Id’A  is  proposing 
today  would  have  incorporated 
installation  of  LNB/.SOF'A  in 
combination  with  .S(;R  as  BART.  We 
calculate  that  the  early  NOx  emi.ssion 
reductions  achieved  bv  installation  of 
LNB/.SOFA  in  the  2000-2011  timeframe 
at  NGS  totals  02.71.1  tons.'’’”  FBA  is 
l)roi)o.sing  to  find  that  an  alternative  is 
"better  than  BART"  if  the  adjusted  total 
NOx  emissions  over  the  2000-2044 
timeframe  (i.e..  emissions  remaining 
after  subtracting  02.71.1  tons  for  the 
LNB/SOFA  creilit  for  early  and 
voluntarv  emission  reductions)  are  less 
than  total  emi.ssions  under  our  pro])o.sed 
BART  determination  for  the  same 
period  (i.e..  3.18,074  tons). 

We  are  pro])o.sing  in  Alternative  1,  as 
an  alternative  to  BART,  to  re(]uire  NG.S 
to  meet  a  NOx  limit  of  0. 0.1.1  Ib/MMBtu 
on  one  unit  per  year  in  2021,  2022,  and 
2023.  I'iBA  notes  that  the  installation 
years  for  Alternative  1  coincide  with 
scheduled  major  outages  at  N(J.S. 

As  shown  in  'I'alile  12  below.  FBA  has 
calculated  that  the  total  amount  of  NOx 
that  would  be  emitted  from  N(i.S  over 
the  200‘)-2044  timeframe  under  FBA’s 
propo.seil  BART  determination  will 


■'■'.SlM!  S|)ll!illlsll(!(!t  titl(ul  ''UAKr 
,\lt(M  n!itiv<!S.xlsx"  in  llio  (lockcS  lor  lliis  proiiosod 
niloiiiiiking. 
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(Klual  .3.'j8,‘)74  tons.'*"  HPA  has  also 
calculated  that  the  total  N()\  emissions 
over  2()()!)-2()44  uml(;r  Altta  native  1, 
with  the  ciHidit  for  the  actual  early  and 
voluntary  emission  reductions,  will  he 
338.18?)  tons.  Ba.sed  on  its  adjusted  total 


NOx  emissions.  Alternative  1  meets  the 
"better  than  BARI’”  threshold  (i.e., 
338,18?)  tons  is  less  than  3.'i8,?)74  tc)ns). 
Thendbre.  HPA  is  pro])osing  Alt(!rnative 
1  (compliance  with  BART  endssion 
limits  on  one  unit  per  year  in  2021 , 


2022,  and  2023)  as  a  hetter-than-BART 
alternative  that  results  in  greater 
reasonable  prognrss  than  would  he 
achieved  under  BART. 


Table  12— Analysis  of  Proposed  BART  Alternative 


BART 

Alternative  1 

Installation  Years  . 

by  2018  . 

2021,  2022,  and  2023. 

Total  Emissions  (tons)  . 

358,974  . 

430,904. 

LNB/SOFA  Credit  (tons)  . 

n/a  . 

92,175. 

Adjusted  Emissions  (tons)  . 

n/a  ^ . 

338,189. 

Better  than  BART?  . 

n/a  . 

Yes. 

(338,189  tons  <  358,974  tons). 

H.  Analysis  ol  Additional  Altarnativa 
(Joinplianca  Sc:h  ad  a  I  as 

To  the  extent  that  there  may  he 
interest  in  additional  flexibility  beyond 
the  2021-2023  com])liance  schedule 
under  Alternative  1,  EPA  has  evaluated 
two  additional  compliance  .schedules, 
using  the  “better  than  BART"  analysis 
framework  described  above,  to  evaluate 
additional  time  for  comi)liance,  i.e., 
compliance  on  one  unit  jmm’  year  in 

2023,  2024,  and  202.'j  (Alternative  2) 
and  compliance  on  oiu;  unit  per  vear  in 

2024,  202.').  and  2020  (Alternative  3). 
EPA  is  not  ])ro|)o.sing  Alternatives  2  and 
3  h(!cause  these  alternativ(!s  r(;(|uir(! 
additional  iid'ormation  from 
.stakeholders  in  ord(;r  to  meet  tin;  "htdter 
than  BART”  threshohl.  We  an;  soliciting 
c;onnnent  on  Alternatives  2  and  3,  and, 
if  appro])riate.  will  su])])lement  this 
])roposal  before  finalizing  any 
alternative  to  BART  that  extends  the 
com|diance  .schedule  beyond  the 
timeframe  proposed  in  Alternative  1. 

As  shown  in  Table  13.  Alternatives  2 
and  3  do  not,  as  currently  evaluated, 
meet  the  "better  than  BART"  thre.shold 
because  the  adju.sted  emissions 
(accounting  for  the  LNB/.SQFA  credit  for 
early  NO\  reductions)  exciHul  total 
emissions  under  BART.  Table  13  refers 


to  the  amount  by  which  the  alternative 
exceeds  BART  as  the  “NOx  emissions 
reduction  deficit.”  For  Alternatives  2 
and  3,  the  NOx  emission  reduction 
deficits  are  l.'5.17?)  tons  and  33.180  tons, 
respectively,  showing  that  as  the 
compliance  dates  under  a  given 
alternative  extend  further  into  tin; 
future,  the  NOx  emission  nuluction 
deficit  grows.  Becau.sc;  Alternatives  2 
and  3  do  not  by  themscilves  meet  the 
“better  than  BART”  threshold.  EPA 
vimvs  Alt(;rnative.s  2  and  3  as  viahh; 
only  if  the  owmns  of  NCS  achieve 
additional  emission  reductions  to  bridge 
the  deficit  in  NOx  (unission  reductions. 
These  additional  emission  ixuluctions 
could  he  im])lemented  as  .short-t(;rm 
(e.g.,  for  .some  subset  of  the  period 
2()()?)-2()44)  or  long-t(!rm  (e.g.,  achi(;ved 
annually  uidil  2044)  measures. 

As  shown  in  Table  13,  if  the  owners 
of  N(kS  com])lie{l  with  the  .scdiednle 
under  Alternative  2  and  implemented  a 
short-term  emission  reduction  bridge 
(for  example,  over  a  lO-year  period  from 
21)13-2023).  the  owners  of  NGS  would 
need  to  achieve  additional  NOx 
emission  reductions  of  1,.')18  tons  per 
year.  Similarly,  implementing  a  long¬ 
term  emission  reduction  bridge  (for 
exam])le,  over  the  period  of  2013-2044) 


would  require  additional  NOx  emission 
reductions  of  4?)0  tons  per  vear.  The 
short  and  long  term  emission  reduction 
bridges  in  Table  13  [irovide  examples  of 
how  additional  emi.ssion  reductions 
might  he  distributed  over  time.  The 
actual  annual  emission  reductions  that 
NGS  would  need  to  bridge  the  NOx 
deficit  would  de])end.  not  onlv  on  the 
siz(!  of  the  deficit,  hut  on  the  .s])(!cific 
measures  and  time!  periods  chosmi  hv 
tin;  ownins  of  NGS.  l)e])(!ndi!ig  on  the 
magnitude  of  the  reciuired  emi.ssion 
bridge,  EPA  anticipatiis  that  reductions 
could  he  achieved  without  expending 
substantial  funds  before  the  lease.  NEPA 
review,  and  other  processes  are 
completed.  Such  reductions  could  he 
implemented  as  NOx  reductions 
achieved  annually  in  ecpial  increments 
to  meet  the  emi.ssions  bridge,  or  .some 
other  structure  that  achieves  the  total 
emission  reductions  at  different 
intervals.  'Thus.  EPA  is  soliciting 
comment  on  how  N(kS  could  acliieve 
the  emission  reduction  bridge  neces.sary 
for  the.se  longer  compliance  schedules 
to  meet  the  "better  than  BART” 
threshold  and  will  siqjplement  our 
j)ropo.sal  before  an  alternative  with  a 
compliance  schedule  beyond  2023  is 
finalized. 


Table  13— Analysis  of  Additional  Alternatives 


BART 

Alternative  2 

Alternative  3 

Installation  Years . 

by  2018  . 

2023,  2024,  and  2025  . 

2024,  2025,  and  2026. 

Total  Emissions  (tons)  . 

358,974  . 

466,869  . 

484,849. 

LNB/SOFA  Credit  (tons)  . 

n/a  . . 

92,175  . 

92,175. 

Adjusted  Emissions  (tons)  . 

n/a  . 

374,154  . 

392,134. 

Better  than  BART?  . 

n/a  . j . 

No . 

No. 

Emission  Reduction  Deficit  (tons)  . 

n/a  . 

15,179  . 

33,160. 

Short-term  Emission  Bridge  (tpy) . 

(years  in  place)  . 

n/a  . 

1,518  tpy  over  2013-2023  . 

3,015  tpy  over  2013-2024. 

iMiii.ssioiis  oviir  ;i()()')-2()44  lor  KI’A's  propo.sod 
HART  (lolonniiiiilioii  iiro  calculaloil  assuming 
compliancu  with  a  proposiul  limit  ol  (I.O.S.S  II)/ 
MMilIu  l)v  201(1.  and  actual  installation  years  lor 
LNH/.SOFA.  i.o..  2()()!l-2011  period.  Ll’,\  has 


selected  the  period  200tl-2044  as  most  appropriate 
because  it  includes  the  early  installation  dates  lor 
I.ND/.SOI'  A  and  extends  until  the  aidicipated  2044 
termination  date  olthe  new  site  lea.se  currently 
under  negotiation  between  the  Nayajo  Nation  and 


the  owners  ol  NO.S.  Other  timehames  can  he  used 
lor  the  "belter  than  t).\KT"  analysis  (e.g..  2001- 
2004).  howeyer.  these  limelrames  are  unlikely  to 
materially  alter  the  analysis. 
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Table  13— 

Analysis  of  Additional  Alternatives— Continued 

BART 

Alternative  2 

Alternative  3 

Long-term  Emission  Bridge  (tpy)  . 

n/a  . 

490  tpy  over  2013-2044  . 

1,070  tpy  over  2013-2044. 

(years  in  place)  . 

In  summary,  FFA  is  nuiuesling 
comimmt  on  technically  and 
economically  leasihle  technologies  or 
mechanisms  to  serve  as  enforciiahle 
emission  reduction  bridges  (whether 
short  or  long  term)  that  would  allow 
consideration  oi  alternatives  that  would 
not  otherwise  meet  the  “better  than 
HART"  threshold  for  NO\  (e.g.. 
Alternatives  2  or  3  or  other  alternatives 
suggested  by  stakeholders  during  the 
public  comment  i)erioil  lor  this 
propo.sed  rule).  ERA  also  .seeks  comment 
on  the  schedule  on  which  nuluctions 
from  an  emissions  bridge  would  need  to 
1m;  achieved.  If  ERA  receives  ])roposals 
from  stakeholders  during  the  comment 
])(;riod  that  put  forth  a  j)lan  for  specific 
(;mission  n;(hiction  bridges  to  bring  total 
(;missions  over  2()()‘)-2()44  of  an 
(;xtend(;d  compliance  .schedule  (hevond 
2023)  at  or  below  the  “better  than 
HART"  threshold  of  3.'i8.'.)74  tons.  ERA 
may  issue  a  .sn])])li;mental  ])ropo.sal  for 
pnl)lic  comment. 

!•’.  Solicitation  of  (ionniKnits 

Id’A  is  recjuesting  comment  on  onr 
proposed  level  of  HAR  T  control  of  O.O.'i.'j 
Ih/MMHtu  for  NOy.  \Y(;  an;  also 
r(;(|U(;.sting  comment  on  onr  propo.s(;d 
HART  Alternative  1  with  a  comj)liance 
timeframe  of  2021-2023.  resulting  in 
gr(;ater  reasonable  ])rogress  than  would 
otherwise  he  achiev(;d  under  HART  by 
cr(;diting  NfkS  for  its  earlv  and 
voluntarv  in.stallation  of  i,NH/S()EA. 

El’A  is  reelnesting  comment  on 
Alternatives  2  and  3  that  j)rovide 
additional  time  for  compliance  and 
would  r(;{inire  the  owners  of  NGS  to 
im])lement  additional  emission 
r(;ductions  in  order  to  assure  greater 
reasonable  progr(;ss  than  would 
otherwise;  he;  ae:hie;ve;el  nneler  HART.  In 
|)articidar,  we  are;  re;eine;.sting  e:e)mment 
freHU  stakehe)lele;rs  eni  potential 
te;e:hne)le)gie;s  that  e:an  se;rve;  te)  hrielge;  the; 
NOx  e;missie)n  re;ehie;tie)n  elefiedt  leer 
e:e)mpliane:e  se.he;ehde;s  that  eh)  ne)t.  hv 
the;m.se;lve;s.  me;e;t  the;  “he;tte;r  than 
HART”  thre'she)lel  (i.e;..  Alternative;s  2 
iinel  3).  ERA  will  publish  a  .sni)ple;me;nt€il 
pre)pe)sal  l)e;fe)re;  we  wonlel  finalize;  anv 
alte;rnative;  that  re;eiuire;s  an  eanissieni 
re;eine:tie)n  hrielge  te)  be;  "he;tte;r  than 
HART". 

In  re;e:e)gnitie)n  e)f  the;  imi)e)rtane:e  of 
NGS  te)  the  le)e;al  anel  re;gie)nal  e;e;e)ne)mv 
iinel  the  multitude  e)f  inte;re;sts  anel 
.stakehe)lele;r.s  involveel.  ERA  is  i)re)vieling 


a  OO-elay  ce)mme;nt  pe;rie)el  een  this 
pre)pe).seel  rnleanaking  iinel  will  e;ontinne; 
te)  eaigiige  in  e:e)nsnltiitie)n  with  trihe;s 
le)e:iite;ei  in  Arize)nii  ehiring  the 
nilemaking  |)roe:e;s.s.  ERA  seeks 
e:e)mme;nt  on  the;  analysis  anel 
e:one  Insieens  pre;.se;nte;el  in  this  ])re)pe)Siil 
anel  invite;.s  sugge.stieens  leer  eether 
alte;rnativ(;s  that  re;ehice  NG\  eanissions 
at  NtkS  anel  its  e:e)ntrihntie)n  to  visibility 
impairment  while  preevieling  long-term, 
su.stainahle  beaiefits  te)  trihe;s. 

IV.  Administrative  Requirements 

/\.  Executive  Order  I'JtHUi:  Reguhitoix 
Plannin;^  and  Review  and  Executive 
Order  13563:  Inii)rovin‘>  Re<^nIation  and 
Regnhdorv  Review  13563 

This  ae:tie)n  pre)pe)se;.s  a  .soure;e;-s|)e;e:ifie; 
FIR  ie)r  the;  Navajo  Generating  .Station  een 
the;  Navaje)  Natieen.  llnele;r  the  terms  e)f 
Exeeaitive;  ()rele;r  (EO)  12H(){)  (.')8  ER 
,')173.').  ()e:tohe;r  4.  1‘t‘)3)  anel  EO  13.'‘)()3 
(7()  f'R  3821.  laniiiiry  21. 2011).  l)e;e;imse; 
this  i)re)pe)se;el  rule  iip])lie;.s  te)  onlv  e)ne; 
fiieality.  it  is  ne)t  ii  rule;  e)f  ge;ne;riil 
iipplieuihility.  This  |)re)pe).se;il  rule;, 
therefore,  is  exe;m])t  fre)m  re;vie;w  nnele;r 
EO  12800  anel  EO  13.'')03. 

R.  Paperwork  Redaction  Act 

This  ae:tie)n  ele)e;s  ne)t  impeese;  an 
infe)rmatie)n  ce)lle;e:tie)n  hnrehai  nneler  the; 
pre)visions  of  the;  Rapi;rwe)rk  Reehielion 
Ae:t.  44  II.S.(].  3501  et  .seiep  Hnrelen  is 
elefineal  at  .5  (TR  1320.3(h).  Under  the; 
Rapeawork  Re;ehie;tie)n  Act,  a  "e:olle;e;tion 
e)f  information"  is  elefine;el  as  a 
re;(]nire;ment  fe)r  “answers  to  *  *  * 
iele;ntie:al  repeerting  or  re;ce)relke;e;ping 
n;einire;ments  imj)e)se;el  em  ten  e)r  ineire 
persons  *  *  *  ."  44  IL.S.t;.  3.502(3)(A). 
Hecanse;  the;  preeposeel  FIR  applie;s  te)  a 
single;  facility,  Neivaje)  Ge;ne;rating 
.Statie)!!.  the  Ra])i;rwe)rk  Re;elne:tie)n  Act 
ele)e;.s  ne)t  applv. 

O.  Rfignlatorv  Elexibilitv  Act 

The;  Re;gnlate)ry  f’le;xil)ility  Ae;t  (RFA) 
ge;ne;rally  re;einire;.s  ;m  ;ige;ne;v  te)  ])repare; 
a  re;gnlatorv  ile;xil)ility  analysis  e)f  einv 
rule;  snhje;e;t  to  ne)tie:e  anel  e;e)nnne;nt 
rulemaking  reuinirements  nneler  the; 
Aelministrative;  Rre)e:e;ehire;  Ae:t  or  iinv 
e)the;r  .statute  unle.ss  the;  ;ige;ne:y  e;e;rtifie;s 
that  the  ride;  will  ne)t  have  a  significant 
e;e:e)ne)mic  im|)ae:t  on  a  substantial 
nnmhe;r  e)f  small  e;ntitie;.s.  Small  entities 
incluele  small  l)n.sine;.s.se;s.  small 


e)rganiz;itie)ns.  anel  small  governmental 
jnriselielions. 

Feer  ])nrpe).se;s  e)f  asse;s.sing  the;  impae.ts 
e)f  teulay’s  ])rope)se;el  rule  on  siniill 
e;ntitie;s,  small  entity  is  ele;fine;el  <is:  (1)  A 
small  husine;ss  as  elefineel  by  the;  .Small 
Hnsine;ss  Allministration's  (.SHA) 
re;gulations  at  13  Cd^R  121.201;  (2)  a 
small  governmental  jnri.seliction  that  is  a 
ge)ve;rnmi;nt  of  a  i:ity.  county,  town. 

.school  di.strict  or  speedal  district  with  a 
po|)ulation  of  less  than  .50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  whie:h  is  inelejienelently 
owni;d  anel  o])erate;el  anel  is  not 
elominant  in  its  fielel. 

After  i:e)nsiele;ring  the  ei:onomii: 
impai:t.s  of  this  jirojjosed  ae;tie)n  on  small 
eaitities,  1  e:e;rtify  that  this  ])ro])ose;il 
iiction  will  not  have  a  signifie;ant 
i;i:onomie:  impact  on  a  snh.stantial 
numhe;r  of  small  e;ntitie;s.  'fhe  Navajo 
Ge;ne;rating  .Station  is  not  a  small  entity 
anel  the;  FIR  for  N.ivajo  Generating 
.Station  he;ing  propo.seel  toilav  ile)e;s  not 
impose;  any  e:omplianci;  ri;eiuireme;nts  on 
small  entities.  See  Mid-Tex  Electric 
(Cooperative.  Inc.  v.  EERO.  773  F.2el  327 
(I).(d  Gir.  108,5).  \Vi;  i;e)ntiniie  to  he 
inti;ri;.sti;el  in  the;  potential  impacts  of  the; 
jeropo.seel  rule  on  small  entities  anel 
welcome;  comments  on  i.ssnes  re;late;el  to 
such  impae;ts. 

D.  Unfanded  Mandates  Reform  Act 
(UMRA) 

Title  11  of  the  llnfnneleel  Manelates 
Reform  Act  of  1995  (UMRA).  2  l  .S.G. 
1531-1538.  re;e)uires  h’ederal  agencies, 
nnle.ss  otherwise  pre)hil)ite;d  by  law,  to 
asse;ss  the  e;ffi;cts  of  their  regulatory 
ai:tions  on  .State.  loe;al.  and  tribal 
governments  and  the  private  sector. 
Feileral  agencies  must  also  ile;ve;lop  a 
plan  to  proviele;  notii:e  to  small 
governments  that  might  be;  significantlv 
or  nnie]nely  affe;cte;el  by  any  ri;gulatory 
ri;e|nire;ment.s.  The  ])lan  mu.st  enable 
e)ffie:ials  of  <iffi;e:teel  small  gove;rnmi;nts 
to  have  mi;aningfiil  anil  timelv  input  in 
the  elevelopment  of  ERA  re;gnjate)rv 
pi'oposals  with  signifieiant  Feeleral 
intergovernmental  manehites  anel  must 
inform,  eilucate.  anel  aelvise;  small 
governments  on  com])liane:i;  with  the; 
ie;gnlate)ry  ri;(|uire;ment.s. 

This  rule  iloes  not  eiontain  a  Fe;ele;ral 
manelate  that  may  result  in  i;xpe;nelitnre;s 
of  .Slot)  million  or  more  for  .state,  loi;al, 
anil  tribal  governments,  in  the  aggregate, 
or  the  ])rivate  .sector  in  any  one  year. 
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l']PA  anticipates  the  annual  cost  to  the 
jji  ivate  .sector  of  this  ])ro])ose(l  rule  to  1«! 
S()4  million  pi;r  year  (.sei!  Table  2).  'riiiis. 
this  rule  is  not  subject  to  the 
r(!(]nir(!ments  of  sections  202  or  2().'j  of 
UMRA.  This  proposed  rule  will  not 
iin])ose  direct  coin])liance  costs  on  .state;, 
loe:al  or  tribal  gove;riuuents.  This 
jjroposed  action  will,  if  finalized, 
r(;dnce  the  emissions  of  NOx  from  a 
single  .source;,  the;  Neivaje;  (;e;ne;r;iting 
Statie)!!. 

In  ele;ve;le)ping  this  rede;.  KPA 
e:e)nsulte;el  with  snudl  ge)ve;rnme;nts 
pursucint  te)  a  plem  e;stiihlishe;el  under 
se;ctie)n  203  of  UMRA  to  aelelre.ss  impaels 
e)f  re;gidate)rv  re;e]uirenu;nts  in  the;  rede 
that  might  signifie:antly  or  unie]ue;ly 
affe;e:t  small  geevernments.  EPA  ])ut  forth 
an  Aelvane:eel  Notie:e  of  l^re)])ose;el 
Rulemaking  on  August  28.  200t) 
re;gareling  our  inte;ntion  te;  pro))e)se  ei 
BART  eleterminatie)!!  for  NGS  anel  the; 
Feenr  Ce)rners  Penve;r  Phint.  We  re;e:e;ive;el 
e;e)mme;nts  freem  nnmere)us  small 
ge)ve;rnme;nts.  inedueling  tribal 
ge)ve;rnme;nts.  anel  ge)ve;rnme;nts  e)f 
se;ve;r<d  teewns  in  Arize)na.  This  pre)])e)se;el 
rule;  will  ne)t  impeese  elireel  e:e)mpliane:e; 
e;e)sts  een  .my  small  ge)ve;rnme;nts. 
Ile)we;ve;r,  ine:re;;ise;el  e;le;e:trie:ity  anel 
water  exists  as.se)e:i<ite;el  with  this 
pre)pe).se;el  rede  mav  inelire;e:tlv  tdie;e;t 
small  ge)ve;rnme;nts. 

H.  Hxccutivo  Order  13132:  Fedend ism 

This  iieitiem  ele)e;s  neit  have;  fe;eler;ilism 
impliexitiems.  It  will  neit  have  substantial 
eliree.t  e;ffe;e:ls  em  the;  states,  em  the; 
re;lcitie)nshiji  t)etwe;e;n  the  natiemal 
geivernment  anel  the  state;s.  eir  in  the; 
elistribntiem  eif  power  anel 
re;spe)nsibilities  among  the  variems 
levels  of  geivernment.  as  spe;e;ified  in 
Executive  Oreler  13132.  Tins  ae:tion 
preijieises  emission  reehictiems  of  NQx  at 
a  specifie:  stationary  soeire;e  loe.ated  in 
Inelian  country.  Thus.  Exeeaitive  Order 
13132  eloes  not  ajiply  to  this  ae:tion. 

F.  Executive  Order  13175:  Oonsultulion 
and  Coordination  With  Indian  Tribal 
Coverninents 

Uneler  Exe;e:utive;  Oreler  1317.'i  ((i.'i  FR 
07249,  Nen  emher  ?),  2000),  EPA  may  not 
issue  a  re;gnlatie)n  that  has  trih.il 
impliexitiems,  that  impeises  substantial 
elire;e;t  exmipli.mex;  exi.sts.  anel  tluit  is  not 
re;eiuire;el  by  .statute,  unle.ss  the;  fe;ele;ral 
geivernmenl  pre)viele;s  the;  fnnels 
ne;e:e;.ssarv  tei  jiav  the;  elire;e:t  e:e)m|)li;me:e; 
exists  ineairreel  liv  tribal  geivernments,  eir 
EPA  exinsidts  with  tribal  eiffieaals  eiarlv 
in  the  preiexiss  eif  eleveleiping  the; 
]ireipeiseel  re;gulaliein  anel  ele;ve;leips  a 
tribal  snmmarv  iinjiael  stalenuait. 

EPA  has  ceinclueieel  that  this  aeliein 
will  have  tribal  im]ilie;atieins,  anel 
exinse;ejnently  EPA  has  exinsulleel  with 


trilled  eiffieaals  ehiring  the;  preie:e;.ss  eif 
eleveleiping  the;  prei]ieise‘el  re;gideitiein.  'fhe 
preipeiseel  re;gidatiein  will  ne;ithe;r  imjieise; 
sulislemtieil  elire;e:t  eximplianex;  exi.sls  ein 
trilled  geivernments,  neir  jirei-empt  trilled 
leiw.  Ileiweveir,  .se;ve;red  trilie;s  loexiteel  in 
Arizeinei  heive;  e;xpre;sse;el  exinexirns 
reigareling  the;  peite;ntied  impeieet  eif  this 
re;guleitiein  em  their  e;exineimie;  inte;re;sts. 
rhe;  Neiveijei  Neitiein  anel  Hei|ii  Tribe; 
feieaise;ei  ein  the;  signifiexmt  exintrihntiein 
eif  exied-re;late;el  reiyaltieis,  taxeis  emel 
empleiyment  eit  NG.S  emel  the  Kayenta 
Mine;  tei  their  e;exineimie;s.  (ximments 
freim  either  Arizeina  trilie;s  feieaiseel  ein  the; 
imjiortanex;  of  N(kS  as  a  seinrex;  eif  peiwer 
to  the  CiAP  in  eireler  feir  the  leeleired 
geivernment  to  me;et  eililigatieins  uneler 
existing  water  .seittleanent  agreiements. 
The;  impeirtanex;  tei  trihe;s  of  exintinue;d 
eiperation  of  NG.S  anel  afforelahle  water 
e:osts  e:anneit  he  overemphasizeel.  In 
.Se;e:tiein  ll.B.ii,  EPA  e;xplenns  in  eletail 
the;  tribal  information  theit  we  re;ex;iveel 
emel  e:onsiele;re;el  in  this  iireipeiseel 
ride;making. 

In  eirele;r  tei  nnelerstemel  ineire;  fully  the; 
exinex;rns  eif  the;  trilie;s,  seaiieir  level  EPA 
eiffieaals  from  beith  Washingtein,  I)(i  emel 
.Seen  Eremeasexi  have;  |ie;rseinedl  v  visite;el 
the;  NCkS  feieality  in  Peige;.  Arizeinei.  I'iPA 
sent  inviteitieins  tei  edl  trihe;s  in  Arizeinei 
to  exinsult  with  Id’A  ehiring  the 
ele;ve;lei|ime;nt  eif  our  BAR'P 
eleiterminatiein  feir  NG.S.  We;  re;ex;ive;el 
exirrespeinelenex;  emel  eximments  ein  eiur 
ANPRM  freim  eiffieaeds  eif  nnmereins 
trilieis,  inediieling  the;  Neiveijei  Natiein.  the; 
Ileipi  I’rdie;,  the;  (ulei  River  Inelian 
(ximnumity,  the;  Ak-Cihin  Ineliem 
(xinmumitv,  the;  Teiheinei  O'eielhenn 
Natiein,  the  Fort  Me;neiwe;ll  Inelian 
Geimnumity,  the  Paseaia  Yaepii  Trilie, 
emel  the  .Salt  River-Pimei  Marieeeipa 
Ineliem  (ieimmunity.  On  .Septeanher  10, 

2011,  emel  Feibruary  8,  2012.  EPA  helel 
consultation  sessions  alieiul  NGS  with 
repre.senteitives  from  a|ipreiximately 
eleven  triheis  jieirticipating  in  eine;  eir 
beith  ine;e;tings.  Aelditieinally,  EPA  hael 
in-pe;rsein  exinsultation  nuietings  with 
trilled  re;]ire;senteitive;s  prieir  lei  this 
preipeiseil  ein  August  7  anel  August  27, 

2012.  Rejiresentativeis  freim  nine;  tribes 
atteineleel.  In  eielelitiein  tei  formal 
exinsidtatiein,  EPA  has  heiel  numeaeins 
meietings  emel  exinfereaiex;  e;edls  with 
trilieis  eit  their  re;eiue;st  threiugheint  the; 
preiex;ss  eif  eleveleijiing  the;  eieliein  we  are; 
lireijieising  teielay.  A  timeline;  eif  edl 
exirre;s]ieinele;nex;  emel  exinsidtatiein  with 
trihe;s  ein  NG.S  is  inedneleel  in  the;  eleie:ke;t 
feir  this  prei]ieise;el  ridemeiking.'’'  l-iPA 
will  exintinue  tei  exinsnlt  witli  Trilled 
eiffieaeds  ehiring  the  indilie:  eximment 

.SiH!  (lociiDUMit  lilUxI:  "'riiii(;liiu;  of  ,\ll  I’ribal 
Oonsullalion  on  Nf  es.ilocx".  in  llio  dockia  for  llii.s 
proposod  rnleunaking. 


perieiel  ein  fhe  proiieiseel  Ell’.  .Severed 
triheis.  inediieling  the;  Neiveijei.  snhmitteel 
eximmemts  whie.h  EPA  exinsiele;re;el  in 
ele;ve;leiping  this  jireipeiseel  aediein. 
Theaefeire;,  EPA  has  alleiweel  triheis  tei 
]ireiviele;  meiemingful  emel  time;ly  in|}ut 
intei  the;  ele;ve;lei]inie;nt  eif  this  preipei.seiel 
rede;  emel  will  exintinue  tei  exinsult  with 
affeiedeel  Irdieis  iirieir  tei  finalizing  eiiir 
BART  eletermineitiein  eir  emy  edtern.itive; 
tei  BAR'f.  rhe;  te;eduue;eil  sn]i]ieirt 
eleieaiment  feir  this  iireipei.seel  rulemaking 
jireiviele;s  a  ele;taile;el  eliseaissiein  of 
eximments  re;ex;ive;el  freim  fribe;s  ehiring 
the  eximment  perieiel  feir  the;  ANPRM  emel 
sulise;eiuent  exinsidtatiein  anel 
exirrespeinelenex;,  and  EPA's  response;s  lei 
those  e;eimments. 

(i.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
disks  and  Safety  Risks 

Exeieaitive  Oreler  1304.'>:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (02  ER  1988.'i, 
April  23,  1997),  eipjilies  tei  any  rule  theil: 
(1)  is  eleitermineel  tei  be  e;eaineimie:edlv 
signifiexint  eis  elefineel  uneler  Exeeaitive; 
Oreler  128()0.  anel  (2)  exinex;rns  an 
eaivironment.il  he;<dth  eir  seifeitv  risk  that 
liPA  has  re;asein  fei  believe  may  have;  <i 
elispreipeirtieimite  e;ffe;e:t  ein  ediilehen.  If 
the;  re;gnlateiry  aediein  me;e;ts  beith  eaateiria. 
the;  Age;ne:y  must  eveiliiate;  the; 
e;nvireinme;ntal  he;alth  eir  safetv  e;ife;e:ts  eif 
the;  plannee!  rule;  ein  ediilehen,  <mel 
eixplain  why  the;  pl<inne;el  re;giilatiein  is 
]ire;fe;r<ilile;  tei  eitheir  peitentiallv  e;ffe;edive; 
emel  re.iseimililv  feasible  alternatives 
exinsielereel  liv  the;  Age;ne:y. 

This  jireipeiseel  rule;  is  neit  sulijeied  tei 
Exeieaitive;  Oreler  1304.'i  heiexiuse  it 
rt;eiuire;s  emissions  reehielieins  of  NOx 
from  a  single;  statieinarv  seiurex;.  Beaxinse 
this  propeised  aedion  einly  aiiplieis  tei  a 
single  source  anel  is  neit  a  proposeel  rule 
of  geneiral  ajiplicaliilitv,  if  is  not 
e;exineimie:allv  significant  as  defineiel 
uneler  E.xeeaitive  Oreler  128(i0,  anel  eleies 
neit  have;  a  elispreipeirtieinate  effeed  ein 
ediilelreai.  Heiweve;r,  to  the;  eixtent  that  the; 
rule;  will  reehiex;  emissieins  eif  NOx. 
whiedi  exintribute  to  eizeine  anel  fine; 
paitieadate  matter  feirmatiein  as  well  eis 
visihility  imp.iirmeait.  the  ride  will  have; 
a  henefiedal  effeied  ein  ediilelren's  he.dth 
be;  reehieang  air  peillutiein  that  exiu.ses  eir 
e;xaex;rh<ite;s  ediilelheieiel  asthma  anel  either 
re;s]iirateiry  i.ssueis. 

H.  Executive  Order  1321 1:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  aediein  is  neit  sulijeied  tei  Exeieaitive; 
Oreler  13211  (00  ER  283.'i.'’i  (May  22, 
2001)),  lieiexiiKse  it  is  eixemjit  uneler 
Exeeaitive  Oreler  12800. 
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/.  Nutional  Tt>chnc)lo;^v  Translhr  iind 
Advanct^iuenl  Act 

.S(u;ti()n  12((1)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  ItMf.'j  (N'f’TAA).  I’nhlic  l.aw  104- 
n:i.  12  (10)  (l.'l  ll-.S.C.  272  note)  directs 
Id’A  to  use  voluntary  consensus 
standards  (VdS)  in  its  regulatorv 
activities  unless  to  do  so  would  he 
inconsi.st(!nt  with  applicable  law  or 
otherwise  impractical.  V(',S  are 
technical  standards  (e.g..  materials 
specifications,  test  methods,  .sampling 
|)rocednres  and  husine.ss  practices)  that 
are  developed  or  ado])ted  by  the  V(1S 

i) odi(;s.  The  NTTAA  directs  El’A  to 

j) rovide  (longress.  through  annual 
reports  to  OMB.  with  ex])lanations 
when  the  Agency  decides  not  to  n.se 
available  and  ai)])licahle  VGS. 

Consistent  with  the  NTl'AA.  the 
Ag(>ncy  condnctiMl  a  search  to  identify 
potentially  applicable  VCS.  For  the 
measurements  listed  Ixdow.  then;  are  a 
mnnher  of  VCS  that  appear  to  have 
l)ossihle  n.se  in  lieu  of  the  FBA  test 
methods  and  performance  s])ecifications 
(40  CFR  Fart  00.  Apj)endices  A  and  B) 
noted  ni;.\t  to  the  measurement 
re(inirements.  It  would  m)t  he  practical 
to  specify  these;  standards  in  the  curr(;nt 
j)ro])(»sed  rulemaking  dm;  to  a  lack  of 
sufficient  data  on  (;(]nivalencv  and 
validation  and  h{;e;ause  some  are  still 
under  d(;veloi)ment.  How(;ver.  Fl\\'s 
Off  ice  of  Air  Qualifv  Flanning  and 
Standards  is  in  the  proc(;ss  of  r(;viewing 
all  available  VCS  for  incorporation  hv 
reference  into  tin;  test  m(;thods  and 
lierformance  s|)(;cirications  of  40  CFR 
I’art  00.  Appendices  A  and  B.  Any  V(kS 
.so  incorporated  in  a  sjiecified  test 
method  or  p(;rformance  s])ecification 
would  then  he  available  for  use  in 
determining  the  emissions  from  this 
facility.  This  will  lx;  an  ongoing  jirocess 
designed  to  incorporate  suitable  V(kS  as 
they  become  available. 

/.  Executive  Order  I2fi{)fi:  Federal 
Actions  To  Address  Hnviroinnented 
liistice  in  Minority  Populations  and 
Ixnvdnconie  Populations 

Executive  ()rd(;r  128t)8  (.'’lO  FR  7020. 
I’ehruary  10.  l‘)04).  establishes  federal 
(;x(;cutive  policy  on  environnu;nfal 
justice.  Its  main  jirovision  ilirects 
federal  ag(;nci(;.s.  to  the  gr(;atest  extent 
practicable  and  i)ermitt(;d  by  law.  to 
make  environmental  justice  part  of  th(;ir 
mission  by  id(;ntifying  and  addressing, 
as  apjiropriate.  disi)ro])ortionatelv  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
po|)ulations  and  low-income 
])opulations  in  the  United  Stales. 


El’A  has  det(;rmined  that  this 
l)r"-;K)S(;d  rub;,  if  finaliz(;d.  will  not  have 
disproi)ortionat(;ly  high  and  adv(;rsi; 
human  health  or  environm(;ntal  (;f  iects 
on  minority  or  low-incoim;  po|)nlations 
because;  it  incr(;a.s(;s  the;  l(;v(;l  of 
(;nvironm(;ntal  ])rot(;ction  for  all  affected 
])opulations  without  having  any 
disproportionately  high  and  adverse; 
humiin  he;allh  eer  e;nvire)nme;ntal  effe;e:ts 
een  any  ])e)pidiitie)n.  inedneiing  <my 
mineerity  eer  le)W-ine;e)me;  peepidatieen. 

'I’his  i)re)])e)se;el  rede;  re;e|uire;s  e;missie)ns 
re;ehie;tie)ns  e)f  NOx  freein  a  single; 
statieenary  se)eire:e;,  Navaje)  (Tenerating 
Statieen. 

List  of  Siihje;(;ls  in  40  CFR  Part  49 

Envireenmental  pre)tee:tion. 
Administrative;  prae:tie:e;  anel  pre)e:e;elure;. 
Air  pe)llutie)n  e;e)ntrol.  Ineli.ins. 
Intergeevernmental  relatieens.  Re;pe)rting 
anel  re;e;e)relke;e;ping  re;e|uire;ments. 

Daleel:  laiieiary  17.  2013. 

)are;cl  0lume;nfe;lcl. 

Pei^ional  Adiiiinistratnr.  !). 

Title;  40.  e:haple;r  1  eef  the;  Ceeele  eef 
lM;efe;ral  Re;gidalie)ns  is  pre)])e)se;el  to  he; 
ame;nele;el  as  fe)lle)ws; 

PART  49— [INDIAN  COUNTRY:  AIR 
QUALITY  PLANNING  AND 
MANAGEMENT] 

■  1 .  The;  autheerity  edlcitieni  fe)r]):irt  40 
e;e)ntinue;s  te)  reael  as  fblleews: 

Aiilheirity:  42  II..S.C.  7401.  e;!  seej. 

■  2.  Se;e:lie)n  4‘)..')51 8  is  ameneleei  by 
aeleling  piiragra])h  (j)  te)  re;ael  as  fe)lle)ws: 

§49.5513  Federal  Implementation  Plan 
Provisions  for  Navajo  Generating  Station, 
Navajo  Nation. 

***** 

(j)(l)  Applicability.  Re;gie)nal  Haze 
Best  Available  Retreefit  Te;e:hnole)gv 
limits  fe)r  this  ])lant  are;  in  aelelilion  te) 
the  re;eiuire;me;nts  e)f  paragraphs  (a) 
ihreeugh  (i)  e)f  this  .seedieen.  The 
])re)visie)ns  eef  this  paragra])h  (j)  are; 
se;ve;rahle;.  iinel  if  any  preevisieen  e)f  this 
paragra])h  (j).  eer  the  applie;atie)n  e)f  anv 
preevisieni  e)f  this  paragrajih  (j)  tee  any 
e)wne;r/e)])e;rate)r  eer  e:ire:nmstane;e;,  is  helel 
invaliel.  the;  a])])lie:atie)n  e)f  sue:h 
])re)visie)n  te)  e)the;r  e)wne;i7e)pe;r<ite)rs  anel 
e)lhe;r  e:ire:umstane:e;s.  anel  the;  re;miiinele;r 
e)f  this  paragra))!)  (j).  shall  ne)t  be; 
affe;e:le;el  the;re;hv. 

(2)  Definitions.  Terms  ne)t  ele;fine;el  in 
this  paragra])!)  (j)(2)  shiill  have  the; 
meaning  given  te)  them  in  the  Clean  Air 
Ae:t  e)r  I'jFA’s  re;gulalie)ns  imple;me;nting 
the  Clean  Air  Ae;t  anel  in  ])aragra])h  (e:) 
e)f  this  se;e:tie)n.  Fe)r  i)ur|)e)se;s  of  this 
paragra])!)  (j): 

(i)  Boiler  operatin}’  f/en'n));ans  a  24- 
he)ur  ])erie)el  l)e;twe;en  12  mielnight  anel 


the;  fe)lle)wing  neielnight  eluring  whie;h 
any  fue;l  is  e.eemhusteel  at  any  time;  in  the; 
ste;am-ge;ne;rating  unit.  It  is  ne)t 
ne;e;e;ss!iry  feer  fue;l  te)  he;  e:e))nhusle;el  the; 
e;ntire;  24-hour  pe;rie)el. 

(ii)  Ooal-fired  unit  n)e;ims  any  e)f  Units 
1.  2.  e)r  8  eil  Nav.ije)  Ce;ne;rciting  .Slatieen. 

(iii)  (iontinuous  emission  monitoring 
sv.stem  or  OEMS  me;ans  the;  e;e]ui])n)e;nl 
re;e]uire;el  by  40  C1‘’K  Fart  75  <mel  this 
])aragra])h  (j). 

(iv)  I'imi.ssions  limitation  or  emissions 
limit  n)e;<n)s  the;  fe;dei'al  emissieens 
limitatie)))  i'e;e]uire;el  by  this  see.tie))). 

(v)  droup  of  co(d-fired  units  me;ans 
Units  1. 2  anel  8  at  Navaje)  Ceneiating 
Station. 

(vi)  //)  n)e;ims  ])e)unel(s). 

(vii)  NOs  n)eans  nitre)gen  oxieles 
exi)re;sse;el  as  nitre)gen  elie)xiele  (NCT)- 

(viii)  Owneiisl/operatoris}  n)e;ans  anv 
])e;rse)n(s)  whe)  e)wn(s)  or  whe)  e)])e;iate;(s), 
e;e)ntre)l(s).  e)r  sn])ervi.se(s)  e)ne  n)e)re  e)f 
the  units  e)f  the  Navaje)  (Generating 
Statie))). 

(ix)  MMBtu  n)e;ans  n)illie)n  British 
the;rn)al  en)it(s). 

(x)  Operatin'^  hour  n)e;ans  anv  he)ur 
thill  fe)ssil  fuel  is  fiieiel  in  the;  unit. 

(xi)  [Juit  me;iu)s  iinv  e)f  Units  1. 2.  e)r 
8  iit  Navaje)  Cenerating  Statie)n. 

(xii)  Valid  data  n)e;ans  CEMs  eliilii  th.it 
is  ne)l  out  e)f  e:e)ntrol  as  ele;fine;el  in  40 
CFR  I’art  75. 

(8)  dompliance  date.  The;  owne;r/ 
e)])e;riite)r  miiy  e;le;e:t  te)  ce)m])ly  with  the 
NOx  e;missie)n  limitatieens  in  this 
])arcigrii])h  (j)  e;ithe;r; 

(i)  VVilhin  five;  ye;ars  eif  the;  e;fie;e:live; 
eliile;  e)f  the;  final  ruleneaking.  or 

(ii)  On  e)ne  e:e)al-fii'e;el  unit  ])e;r  year  by 
2021. 2022.  anel  2028. 

(4l  A'O.v  emission  limitations.  The; 
e)wne;r/o])e;i’ate)r  of  e;ae:h  e:oal-fire;el  unit 
suhje;e:t  te)  this  ])aragra])h  (j)  shall  ne)t 
e;n)it  e)r  e:ause  to  he;  e;n)itte;el  NOx  b) 
e;xe:e;ss  of  the  following: 

(i)  Unele;r  ])aragi'a])h  (j)(8)(i)  e)f  this 
se;e:tie)n:  withi)i  .5  ye;ars  of  the  e;ffe;e:tive 
e)f  the  fiiiiil  rule.  0.0.').')  ])e)unefs  ])e;r 
n)illie)n  British  thermal  units  (lb/ 
MMBtu)  fie))))  anv  group  of  e:oal-fiie;el 
units,  aveiageel  on  a  I'olling  iivei’age 
basis  e)ve;r  80-hoile;r-oi)e;i'ating  ehivs. 

(ii)  Uneler  ])ai'agi'a])n  (j)(8)(ii)  e)f  this 
se;e:tie)n: 

(A)  Afte;r  2021. 0.178  Ih/MMBtu  fi’om 
imy  gre)U])  of  e;e)iil-fire;el  units.  ave;i’age;el 
e)))  cl  i'e)lling  basis  e)ve;r  80-l)e)ile;i'- 
e)])e;rating  elays. 

(B)  Afte;r  2022.  0.117  Ih/MMBtu  fre)m 
any  gi'e)U])  e)f  e:e)al-fii'e;d  units,  avenigeel 
on  a  lolling  basis  eiver  80-he)ile;r- 
e)])e;rating  elavs. 

(C)  On  anel  thereafteir  2028,  0.0.').')  Ih/ 
MMBtu  fremi  anv  greiu])  eif  e;e)a!-fireel 
units,  averageel  em  a  reilling  basis  eiver 
80-l)e)ile;r-e)])eraling  elays. 

(.'))  dontinuoiis  (unission  monitoring 
system,  (i)  At  all  times  afteir  the  dates 
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sj)iu;ii'iod  in  paragraph  (j)(3)  of' this 
S(!(:tion,  tlie  owner/opta'ator  of Cach  unit 
shall  niaiiitain.  calihrato.  and  operate  a 
(3‘iMS,  in  full  (;oini)lian(:e  with  tin; 
nainirements  Ibnnd  at  40  C;i*’K  Part  7.'). 
to  accurately  measure  NOx,  dilnent.  and 
stack  gas  volumetric  flow  rate  from  each 
unit.  Valid  data  means  data  reconhal 
when  the  (iPMS  is  not  ont-of-control  as 
defined  hv  Part  75,  as  defined  in 
paragraph  (j)(2)  of  this  section.  All  valid 
(iPMS  hourly  data  shall  he  used  to 
determine  com])liance  with  the 
emission  limitations  for  N()\  in 
paragraph  (j)(4)  of  this  section  for  each 
unit,  if  the  CFMs  data  is  not  valid,  that 
(IFMs  data  shall  he  treated  as  missing 
data  and  not  iisckI  to  calculate  the 
emission  average.  (]EMs  data  does  not 
need  to  he  bias  adjusted  as  defined  in 
40  CFR  Part  75.  Each  njqnired  (iEMS 
must  obtain  valid  data  for  at  least  90 
])ercent  of  the  unit  oj)erating  hours,  on 
an  annual  basis. 

(ii)  The  owner/o])erator  of  each  unit 
shall  coinj)ly  with  the  (inality  assurance 
procedures  for  OEMS  found  in  40  OFR 
I’art  75.  In  addition  to  these  Part  75 
recininanents,  relative  accuracy  test 
audits  shall  he  calculated  for  both  the 
NOx  ixnmds  per  hour  measurement  and 
the  heat  input  measnrcnnent.  The 
calcnlation  of  NOx  l)onnds  |)er  hour  and 
heat  input  ndative  accuracy  shall  he 
evaluated  each  time  the  OhiMS  undergo 
relative  accuracy  testing. 

(())  ('jOiupliance  Dvtc.i'winatiou  for 
N()\  (i)  The  30-day  roiling  average  NOx 
emission  rate  for  each  gronj)  of  c:oal- 
fired  units  shall  lx;  calculated  for  each 
calendar  day,  even  if  a  unit  is  not  in 
o])(!ration  on  that  c:alendar  day,  in 
accordance  with  the  following 
j)rocednre:  ste])  one.  for  each  unit,  sum 
the  hourly  lioimds  of  NOx  emitted 
during  the  current  boiler-operating  day 
(or  most  recxmt  l)oiler-o])erating  day  if 
the  unit  is  not  in  operation),  and  the 
preceding  twenty-nine  (29)  hoiler- 
o])erating  days,  to  calculate  the  total 
])onnds  of  NOx  emitted  over  the  mo.st 
reccait  thirty  (30)  hoiler-opiu'ating  day 
piiriod  for  (sich  coal-fired  unit;  step  two, 
for  each  unit,  smn  the  honrlv  heat  in))nt. 
in  MMBtn,  during  tin;  current  boiler- 
operating  (lav  (or  most  recent  hoiler- 
o])erating  day  if  the  unit  is  not  in 
operation),  and  the  preceding  twenty- 
nine  (29)  hoiler-opcuating  days,  to 
calculate;  tin;  total  h(;at  in])ut,  in 
MMEtu,  ov(;r  the  most  r(;c(;nt  thirty  (30) 
l)oiler-op(;rating  day  jjeriod  for  each 
coal-fired  unit:  st(;])  3,  sum  together  the 
total  pounds  of  NOx  emitted  from  the 
group  of  coal-fired  units  ov(;r  each  unit’s 


most  recent  thirty  (30)  l)oih;r-o})(;rating 
day  p(;riod  (the  most  r(;cent  30  boiler- 
operating  day  periods  for  different  units 
may  he;  (liffe;r(;nt);  ste;p  four,  sum 
together  the;  totiil  he;;it  input  from  the 
group  of  e:oal-fire;(l  units  over  e;iich  unit's 
mo.st  recent  thirtv  (30)  l)oil(;r-ope;niting 
diiy  p(;ri()(l;  iind  stej)  five;,  divide;  the 
total  i)()un(ls  of  NOx  e;milte;el  from  step 
thre;(;  by  the  totiil  he;iil  input  from  step 
four  for  e;ii(:h  grouj)  of  coal-fired  units, 
to  calculiite;  the  30-day  rolling  avenige; 
NOx  e;missi()n  nite  for  (;ach  group  of 
coal-fired  units,  in  pounds  of  NOx  per 
MMlttu,  for  e;a(:h  calendar  day.  Each  30- 
dav  rolling  average  NOx  emission  rate 
shall  include  iill  emissions  iind  all  heat 
input  that  occur  during  all  ])i;ri()(!s 
within  any  hoiler-o])erating  day. 
including  emissions  from  stiirtup, 
shutdown,  and  malfunction. 

(ii)  If  a  valid  NOx  pounds  p(;r  hour  or 
he;at  input  is  not  available  for  any  hour 
for  a  unit,  that  lu;at  input  and  NOx 
])()unds  per  hour  shall  not  he;  used  in  the 
calculation  for  that  30  boiler  operating 
day  period. 

(7)  liocordkcoping.  The;  ()wn(;r  or 
openitor  of  (;ach  unit  shall  imiintain  the; 
following  records  for  ;it  l(;a.st  five;  ye;ars: 

(i)  All  OhiMS  datii,  including  the;  elate. 
l)la(:(;,  iind  time  of  siimiiling  or 
mesisurement;  piirameters  .sampled  or 
me;asure;el;  and  r(;sults  as  r(;e|uir(;(l  by 
Fait  75  and  iis  ne;(;(;ssarv  to  ciilculate 
e;ae.h  units  pounds  of  NOx  and  he;at 
input  for  (;ae:h  hour. 

(ii)  Each  Ciilendar  elav  rolling  ave;rage; 
group  emi.ssion  nites  for  NOx  calculated 
in  accordance;  with  paragrajih  (j)(5)(i)  of 
tliis  .section. 

(iii)  Eiich  unit’s  30  l)e)ile;r  operating 
day  pounds  of  NOx  JUid  lu;at  iiqnit. 

(iv)  Records  of  quality  assurance  and 
e|uality  control  activitie;s  for  emissions 
measuring  systems  including,  but  not 
limited  to.  anv  records  required  hv  40 
CFR  Fart  75.  ' 

(v)  Records  of  the  relative  accuracy 
calculation  of  the;  NOx  Ih/hr 
m(;asur(;ment  and  hourly  lu;at  input. 

(vi)  Re;c()r(l.s  of  all  major  mainte;nimce 
iictivities  conducted  on  emission  units, 
air  pollution  control  equipment,  iind 
OEMS. 

(vii)  Anv  other  records  required  hv  4t) 
CFR  I’art  75. 

(8)  lio})orting.  All  reports  and 
notifications  under  this  piinigraph  (j) 
shiill  he  siihmitted  to  the;  Director, 
Navajo  Environmental  Fre)t(;ctie)n 
Agenev,  F.O.  Box  339,  Window  Rock. 
Arizona  89515,  and  to  the;  I)ire;ct()r  of 
Enforcement  Division,  IJ.S.  EFA  Re;gion 
IX.  at  75  Hawthorne  Street.  San 


Francisco,  CA  94105.  (i)  The  owner/ 
()])(;rator  shall  notifv  El^A  within  two 
W(;eks  after  comj)l(;tion  of  instiillation  of 
NOx  control  te;chne)l()gy  on  anv  of  the 
units  subject  to  this  .s(;ction. 

(ii)  Within  30  ehiys  after  the;  first 
iqiplicahle  compliance;  date  in 
paragra])!!  (j)(3)  of  this  .section  and 
within  30  days  of  every  se;conel  calendar 
epiarter  the;r(;afte;r  (i.e;.,  .senii-annnallv). 
the;  ()wn(;r/e)|)e;rate)r  shall  snhmit  a  re;porl 
that  lists  for  e;ach  calendar  ehiy, 
calculated  in  accordance  with  paragraph 
(j)(B)  of  this  .se;(;tion,  total  Ih  of  NOx  and 
heat  iiqnit  (as  u.seel  to  calculate 
compliance  pe;r  paragraph  (j)(4)  of  this 
.section,  for  each  unit’s  last  30  boiler 
operating  days.  Inclnele;el  in  this  rejiort 
shall  he  the;  re;sult.s  of  the  last  relative 
accuracy  test  audit  and  the  calculated 
relative  accunicy  for  Ih/hr  NOx  and  he;at 
input  pe;rformed  45  days  |)ri()r  to  the 
end  of  that  reporting  period.  The  end  of 
the  year  r(;p()rt  shall  also  include  the; 
percent  valid  data  for  (;ach  NOx, 
diluent,  and  flow  monitor  u.s(;d  in  the 
calculations  of  conqjliance  with 
paragnq)h  (j)(4)  of  this  s(;cti()n. 

(‘))  Enforconwnt.  Notwithstanding  anv 
other  provision  in  this  implem(;ntation 
j)hm.  any  credible  (;vi(le;nce  or 
information  r(;l(;vant  as  to  whether  the 
unit  would  have;  l)e;e;n  in  compliance; 
with  eqjplicahle  re;(juir';me;nts  if  the 
ci])pre)priiite  i)e;rfe)rman(:(;  or  c.omi)liance 
te;st  had  lH;(;n  performe;el.  can  he;  u.seel  to 
(;stal)li.sh  whether  or  not  the  ()wne;r  or 
operator  has  violated  or  is  in  violation 
of  anv  standard  or  applicable  (;mis.sie)n 
limit  in  the  plan. 

(ID)  Equipment  Oporotions.  At  all 
times,  inclnding  ])erie)ds  of  .startiq), 
shutdown,  and  malfunction,  the;  owner 
or  operator  shall,  to  the  extent 
practicable,  maintain  and  oi)erate  the 
unit  including  as.sociated  air  })()llutie)n 
control  e;quipment  in  a  manner 
consistent  with  good  air  pollution 
control  practices  for  minimizing 
eanissions.  De;termination  of  whethei 
acceptable  operating  and  maint(;nance 
])roce;dure;.s  are  being  u.seel  will  he  ha.seel 
on  information  available;  to  the;  R(;gie)nal 
Admini.strator,  or  their  (l(;.sign(;e;.  which 
mav  include,  hut  is  not  limited  to, 
monitoring  results,  review  of  operating 
and  mainf(;nance  pre)ce(lur(;.s,  iind 
ins])(;ction  of  the  unit. 

(11)  The  affirmative  defense 
provisions  of  paragraphs  (c)(1)  and  (g)(3) 
of  this  se;ction.  re;lat(;(l  onlv  to 
malfunctions,  a|)))lv  to  this  paragra])h 

(i). 

li  K  Doc.  2(n:(-(nH,")fi  Filed  K:4.'j  iiin| 
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DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund 

12CFR  Part  1808 

RIN  1559-AA01 

Guarantees  for  Bonds  Issued  for 
Community  or  Economic  Development 
Purposes 

AGENCY:  (lominunil V  D(!V(!l()])inonl 
Financial  Institutions  (CDFI)  Fund. 
Dopartnunit  of  the  Treasury. 

ACTION:  Interim  rule  with  riHjuest  for 
])ul)lic  connnent. 

SUMMARY:  Tlie  Department  of  tlie 
Treasury  is  i.ssuing  the  interim  rule 
implementing  the  Ciomnumitv 
D(!velo])ment  Financial  Institutions 
(CDFl)  Bond  Guarantee  Brogram. 
estahlislnul  through  section  1184  of  the 
Small  Business  Jobs  Act  of  2010  and 
administ(!red  by  the  CDFl  Fund,  under 
authority  dekigated  by  the  Secretary  of 
the  Treasury. 

DATES:  lnt(!rim  ruh;  effectiye  April  8. 
2018.  (iomment  due  date:  Comments  on 
the  interim  rule  must  be  njceiyed  in  the 
offices  of  the  CDl'd  Fund  on  or  before 
A|)ril  8.  2018. 

ADDRESSES:  All  comments  concerning 
the  interim  rule  should  be  submitted 
and  yiew(!d  through  the  f’ederal  e- 
Ruhmiaking  Portal,  http:// 
\v\v\\’.wmil(iti()ns.;4()\’.  (’.omments  may 
alsc)  be  addressed  to  Lisa  M.  Jones. 
Manager,  (]DF1  Bond  Cnarantee 
Program,  by  mail  to  the  CiDFl  Fund, 


Department  of  the  Treasury,  1.100 
Penn.sylyania  Ayimue  NW.,  Washington, 
DC  20220;  by  (unail  to 
cdiihelp@(:dli.tr(nis.p,o\';  or  by  facsimile 
at  (2t)2j  .108-00‘)0  (this  is  not  a  toll  free 
numberj.  (Comments  will  be  made 
ayailable  for  ])ublic  nn'iew  on  the  (iDFl 
Fund’s  \V(!h  site  at  www.cdfifiind.f’ov. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Jones,  Manager,  CDFl  Bond 
(hiaranle(!  Program.  CDT'I  Fund,  at  (202j 
0.18-0421  (this  is  not  a  toll  free  numberj. 
Information  regarding  the  (iDFI  Fund 
and  the  (iDFl  Bond  Cuarantei;  Program 
may  be  downloaded  from  the  (iDFl 
Fmul’s  Web  site  at  http:// 
wn’w.cdfifiind.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Executive  Summary 

/\.  PiirposH  of  the  lieguhitorv  Action 

1 .  The  need  for  the  regnlatorv  action 
and  how  the  action  will  meet  that  need: 
The  (iDFl  Bond  Cnarantee  Program  is 
authorized  by  section  1184  of  the  Small 
Busine.ss  Jobs  Act  of  201 1)  (Pnh.  L.  111- 
240;  12  II.S.C.  4718aJ  (the  ActJ,  which 
recpunis  tin;  .Secretary  of  the  Treasury  to 
])romnlgate  regulations  to  carry  out  that 
S(;ction  of  the  Act.  Ca]htaliz.(Ml  terms 
used  luu'ein  and  not  defined  elsewluire 
are  (kdimul  in  section  1808.102  of  the 
int(;rim  rule. 

2.  Statement  of  legcd  anthoritv  for  the 
regidalory  action:  12  II.S.C,.  471 8a  (JKlJ. 

It.  Summary  of  the  Major  Provisions  of 
the  Uegniatorv  Action 

1 .  (ienera!  i)rovisions:  .Snt)])art  A 
(s(!ctions  1808.1 00-1  t)0j  .sets  forth  the 
CDFl  Bond  (iuarantee  Program’s 


purpose,  summary.  ])rogram  definitions, 
deviations,  and  relationshi])  to  other 
programs,  among  other  provisions. 

2.  Eligibilitv:  .Siit)})art  B  (sections 
1808.200-202J  sets  forth  eligibility 
rtKjuirements  and  responsibilities  for 
certain  (iDFl  Bond  Cnarantee  l^rogram 
])articipants.  ])articnlarly  the  Qualiluul 
Issuer,  Designated  Bonding  Authority, 
and  Eligible  (iDT’ls. 

8.  Eligible  activities:  .Snhpart  C 
(se{:tions  1 808.800-80‘)J  .sets  forth  the 
activities  that  are  allowable  under  the 
CDFl  Bond  Cnarantee  Program,  as  well 
as  interest  rates,  terms  and  conditions 
for  Bonds,  Bond  Issues,  the  Risk-.Share 
Pool,  Bond  Loans.  Secondary  Loans, 
and  the  Relending  Account. 

4.  Applications  for  Guarantee  and 
Qmdified  Issuer:  .SnhjKirt  D  (sections 
18()8.4()()-4()1  J  sets  forth  the  jiarameters 
of  the  Notice  of  Cnarantee  Availability, 
the  Cnarantee  Application  (which 
includes  the  Capital  Di.strihution  PlanJ, 
and  the  Qualified  Issuer  Api)lication. 

,1.  Evcdnation  and  selection:  .Snhpart  E 
(sections  18t)8.1()t)-.1()4j  describes  how 
the  CDFl  Fund  will  evaluate 
applications  submitted  by  certain 
intenisted  ])arties. 

(i.  Terms  and  conditions  of  Guarantee: 
.Snl)])art  F  (.sections  18()8.()()l)-()27j  sets 
forth  terms  and  conditions  of  the 
(inarantfU!,  certain  i)artie.s’  roles  and 
duties.  re])rese;itation.s  and  warrantic^s, 
coxamants,  and  rei)orting.  conflict  of 
interest,  com])liance.  and  other 
recpiirements. 

II.  Summary  of  Estimated  Economic 
Benefits 


Discounting  by  3% 

Discounting  by  7% 

S200  million  issuance 

$2  billion  issuance 

$200  million  issuance 

$2  billion  issuance 

COSTS 

Government  costs  . 

Eligible  CDFIs  . 

Low-Income  communities  . 

$19.9  million . 

$4.6  million . 

n/a  . 

$28.8  million  . 

$45.7  million  . 

n/a  . 

$13.4  million  . 

$4.2  million  . 

n/a  . 

$18.6  million. 

$41 .9  million, 
n/a 

TRANSFERS 

Low-Income  communities  . 

$200  million  . 

$2  billion . 

$200  million . 

$2  billion. 

III.  Background 

The  (iomnumity  Deyelo|)ment 
Financial  Institiititais  (CDFIJ  Bond 
Cnarantee  Program  is  authorized  by  the 
.Small  Business  Jobs  Act  of  2010  (Pub. 

L.  in-240;  12  II.S.C.  471 8aJ  (the  ActJ. 
.Section  1184  of  the  Act  amended  the 
Riegle  Coimmmily  Deyelo|)ment  and 
Regulatory  Improvement  Act  of  1094 
(the  Riegle  ActJ  (12  IL.S.C.  4701.  et  .secpj 
to  provide  authority  to  the  .Secretary  of 
the  Treasury  to  establish  and  administer 


the  CDFl  Bond  Cuarantec!  Program. 
Under  authority  delegated  by  the 
.Secretary  of  the  Treasury,  the  CDFl 
Bond  Cnarantee  Program  is 
administeriul  by  the  Commimitv 
D(;yelopmenl  Mnancial  In.stitiitions 
k’niul  (CDFIJ  Fund,  a  wholly  owned 
government  corporation  within  tin;  U..S. 
De])artment  of  ihi;  Treasury.  Pursuant  to 
the  Act  the  .Secretary  of  the  Treasury 
will  provide  a  Cnarantcu)  for  the 
repayment  of  the  full  amount  of  the 


Bond  Issue,  including  the  Verifiable 
Princi])al.  Interest,  and  Call  Pnanimn, 
issued  to  finance  Bond  Loans  to 
Certified  CDl-’Is  for  Idigible  Community 
or  I'iconomic  Develojnmml  Purijoses  for 
a  p(!riod  not  to  exceed  80  years.  The 
Bonds  will  support  CDFl  lending  in 
Inve.stment  Areas  by  providing  a  source 
of  low-cost,  long-t(;rm  capital  to  Eligible 
CDFIs. 

Consistent  with  the  Office  of 
Management  and  Budget  (OMBJ 
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(arcular  A-120  (Policies  lor  Federal 
Credit  I’rograms  and  Non-Tax 
R(!ceival)l(?s).  Bonds  issued  pursuant  to 
the(3)Fl  Bond  Cnarantec;  Brograin  will 
Im!  purchasiul  by  tin;  Federal  Financing 
Bank  (I’FB).  a  body  corporate  and 
instruiiKMitality  ol  tin;  luideral 
(’.overninent  uiuFm’  the  general 
supervision  and  direction  ol  the 
Secretary  ol  the  Treasury.  As  recpiired 
by  the  Act.  the  (hiarantee  will  he  lullv 
assignahh;  and  translerahle  to  capital 
inarkcds  on  tca  ins  and  conditions  that 
an;  consistent  with  coinparabh;  luuhnal 
Coverninent-guaranteed  bonds  and 
•satislactorv  to  the  CDFl  Fund,  the 
Cuarantor.  and  the  FFB. 

The  interim  rule!  creates  the  regulatory 
re(|uin;ments  and  parameters  for  CDFl 
Bond  Cuarantee  Program 
implementation  and  administration 
including,  among  others.  Qualified 
Issuer  eligihility.  application 
niquirements.  aj)])iication  nn’iew. 
stilection  criteria.  Cuarantee  and  Bond 
Loan  documentation,  eligible  uses  ol 
Bond  Procecids  and  Bond  Loan 
proc(!(!ds.  t(!rms  and  conditions,  and 
rej)orting  r(!(iuir(!ments.  The  (MIFI  Fund 
.s(!eks  public  coimiKMit  on  tlie  entire 
interim  rule. 

IV.  Responses  to  the  Re{|uesl  for  Pulilic 
Comment 

On  Inly  1. 201 1 .  the  CDFl  Fund 
published  in  the  Federal  Register  a 
R(;(pie.st  for  Public  (Comment  (70  FR 
38.'i77)  (the  RPC),  seeking  public 
nisponses  to  specific  (|ue.stions 
nigarding  (dlFl  Bond  Cuarantee 
Program  design,  implementation,  and 
administration.  The  C.DFl  Fund  i)o.sed 
specific  (piestions  regarding  a  number  of 
issues,  including  tin;  following;  how 
certain  terms  should  be  defined  in  the 
regulaticms:  the  eligible  uses  of  funds 
(spiicifically.  whether  there  should  he 
any  limitations  on  the  types  of  loans 
that  can  be  financed  or  refinanced  with 
Bond  Proceculs);  provisions  of  the 
Cuarantee;  the  eligibility  of  entities 
parti(;ii)ating  in  the  CDFl  Bond 
Chiarantee  Program;  and  how  the  (3JF1 
Fund  should  determine  that  a  Qualified 
Issuer  has  the  appropriate  expmti.se. 
capa(;ity.  and  experien(;e  to  make  Bond 
Loans  for  Fligible  Ciommunitv  or 
F(;onomi{;  Development  Purposes. 

TheC]DFI  Fund  re(;eived  more  than  (it) 
{;omm(;nt  letters  in  res|)on.s{;  to  the  RPC. 
All  comments  have  been  reviewed  bv 
the  CDFl  Fund  and  have  been  taken  into 
(;onsideralion  in  the  drafting  of  the 
interim  rule.  A  summary  of  the 
(;olle(;tive  (;omments  n!(;eived  in 
respon.se  to  the  RPC  (as  well  as  the  (’DFl 
Fund’s  res])onse.s)  follows. 


/\.  Dcfinilions 

The  A(;t  recpiires  that  Bond  Pro(;(!(!d.s 
he  u.sed  to  make  Bond  Loans  to  I'digihle 
CDFls  and  that  tho.se  Fligible  CDFls  use 
tin;  Bond  Loan  prociunls  for  Fligibh; 
Purposes.  Such  purpo.ses  include  tin; 
various  uses  of  financ.ial  assistance; 
authorized  under  the  Ri(;gle  Act,  as  w(;ll 
as  the  provision  of  communitv  or 
e(;onomi(;  dev(;lo])ment  in  “low-inconn; 
or  underserv(;d  rural  areas."  (-onmn;nt.s 
were  .solicit(;d  as  to  how  tin;  (MIFl  Fund 
should  define  tho.se;  terms. 

(1)  Low-hn;onn; 

With  re.s|)e(;t  to  defining  Low-Income, 
the  majority  of  comments  suggested  that 
the  U.S.  D(;partment  of  Housing  and 
Urban  Development  (III)D)  definitions 
for  States  and  Metropolitan  Statistic.al 
Ar(;a.s  (MSAs)  should  lx;  i()llow(;d. 
iin;luding  HUD  definitions  that  are  not 
based  on  (;en.su.s  tracts.  Other  comm(;nts 
suggested  that  Low-hn;onn;  should  he 
deliin;d;  (i)  In  alignment  with 
definitions  u.s(;d  in  other  (IDFI  Fund 
programs  .such  as  tin;  Community 
Dev(;lopnn;nt  l‘’inan(;ial  Institutions 
(CDM)  Program,  the  Native;  Ann;ri(;an 
CDFl  Assistan(;e  (NAC^A)  Program,  and 
the  N<;w  Markets  'fax  Cr(;dit  Program; 

(ii)  as  u])  to  120  j)(;r(;(;nt  of  the  Ar(;a 
M(;dian  Iin;onn;  as  d(;fiin;d  by  HUD;  (iii) 
based  upon  low-income  .s(;hool  distri(;ts; 
(iv)  ha.sed  upon  low  w(;allh  rath{;r  than 
income  lev(;l;  or  (v)  using  F(;d(;ral 
hanking  ag(;in;i(;.s’  definitions  for 
d(;termining  (Community  R(;investnn;nt 
Act  (;ompliain;(;. 

The  CDFl  Fund's  R(;.spon.se; 

The  (]DFl  Fund  has  ado])t(;d  tin; 
definition  of  Low-ln(;onn;  that  is  s(;t 
forth  in  .se(;tion  1808.102  of  tin;  CDFl 
Bond  (hiarantee  Program  interim  rule. 
This  definition  is  in  ac(;ordan(;(;  with 
the  Low-Inconn;  definition  found  in  the 
CDFl  Program  regulations  at  12  C;FR 
180.1. 104(ee).  The  (3JFI  Fund  selected  a 
definition  of  Low-lnc;ome  that  is;  (i)  a 
standardiz(;d  {l(;finition  that  is  wi(h;ly 
understood  within  the  CDFl  industry; 

(ii)  a  definition  that  the  CDFl  Fund  can 
inde])(;ndently  verify  becau.se  the  CDf’l 
Fund  has  t;olle(;ted  data  under  this 
definition  over  the  ])a.st  10  years;  (iii) 
more  iin;lu.siv(;  and  allows  for  mori; 
Low-Inconn;  ar(;a.s  to  (;omplv  with  tin; 
CDFl  Bond  (hiarantee  Program:  and  (iv) 
con.sist(;nt  with  the  (;ligil)ility  crit(;ria  for 
other  CDFl  Fund  |)rogram.s. 

(2)  Uinler.serv(;d  Rural  Ar(;a.s 

Regarding  the  term  Und(;r.serv(;d  Rural 
Areas,  the  majority  of  comnn;nt.s 
suggested  a  definition  consistent  with 
the  definition  of  Investment  Ar(;a  or 
Targ(;ted  Population  set  forth  in  tin; 
CDFl  Program  regulations  (12  CFR 


180.1.104  (dd)  and  (kk),  re.spectiv(;ly). 

The  majority  of  comments  suggested 
using  tin;  U..S.  D{;])artnn;nt  of 
Agriculture  (USDA)  definition  of  Rural 
An;a.s.  Otln;r  conmnaits  suggest (;d  that 
Rural  Ar(;a.s  should  lx;  defined  using  the 
F(;d(;ral  Financial  Institutions 
INamination  Cn)uncil  definition  for  non- 
nn;tro  ar(;as,  and  that  the  CDFl  Fund 
should  inchnh;  Colonias  in  the 
d(;finition  of  Rural  Areas  even  when 
tln;y  otherwise  fall  within  Metropolitan 
Statistical  Areas  (MSAs).  Other 
snggestic)n.s  included  using:  all  non- 
M.SA  or  HUD  Fair  Mark(;t  Rent  areas: 
the  new  Rural-Urban  Commuting  Ar(;a 
C(xles  d(;finition  established  by  the 
Office  of  Rural  Health  Policy:  or  the 
2008  Farm  Bill  definition  of 
Substantially  Underserved  Trust  Areas. 

The  ('DFl  Fund's  R(;s]xjnse: 

The  CDFl  Fund  has  adopted  the 
d(;finition  of  Unders(;rv(;d  Rural  Area 
that  is  forth  in  .section  1808.102  of  the 
interim  rule.  This  definition  is 
consistent  with  the  definition  of 
Investment  Ar(;a  as  u.sed  in  the  CIDFI 
Program  (at  12  (IFR  180.'j.l04(dd))  and 
tin;  d(;finition  of  non-metropolitan  as 
n.s(;d  in  the  New  Mark(;ts  Tax  Cr(;di1 
Program.  I  he  (IDFl  Fund  .s(;lect(;d  a 
comhin(;d  ilefinition  of  Und(;r.serv(;d 
Rural  Area  because  it  is:  (i)  A 
.standardiz(;d  d(;finition  that  is  widely 
under.stoixl  within  theflDFl  industry; 

(ii)  a  definition  that  the  CDFl  Fund  can 
inde]x;ndentl y  vi;rify  because  the  (33FI 
Fund  has  coll(;cted  data  under  these 
d(;fiuilion.s  over  the  ])ast  10  years;  (iii) 
more  inclusive  and  allows  for  more 
Low-Income  areas  to  comply  with  the 
(;DFI  Bond  fJuarantee  Program;  and  (iv) 
con.si.st(;nt  with  tlu;  eligibility  criteria  for 
other  CDFl  Fund  programs. 

B.  Usfi  o  f  Funds 

The  Act  re(piir(;s  that  Bond  Proi:eeds 
lx;  u.sed  to  make  loans  to  Certifieil  CDFls 
for  Eligible  Pur]X)ses. 

(1)  Eligihh;  Uses  of  Bond  Pr(x:eeds 

The  CDFl  Fund  requested  comments 
regarding  the  authorized  uses  of  Bond 
Proceeds  to  finance  Bond  Loans. 
Sp(;cificallv,  connm;nt.s  w(;re  invited 
regarding  any  limitations  on  the  tvp(;.s  of 
Bond  Loans  to  he  iinanc(;d,  limitations 
on  the  ])erc(;ntag(;  of  Bond  Loans  that 
ct)uld  be  useil  to  refinance  outstanding 
loans,  and  any  other  r(;strictions  that  the 
(;DFI  Fund  should  iuq)ose  on  the  Bond 
Loans  such  as  interest  rate  and  fe;; 
restrictions. 

The  majority  of  c;omment.s  wen;  not  in 
favor  of  limitations  on  the  ty])e.s  of  Bond 
Loans  that  can  he  financed  with  the 
Bond  Proceeds.  es])ecially  wh(;n  the 
Bond  Loans  m(;et  the  provisions  of  the 
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Act  and  are  similar  in  j)iirpose  to  those 
that  are  permissible  under  other 
programs,  such  as  tlu;  Financial 
Assistance;  (iomponent  of  the  (iDFl 
Frogram. 

The  mrjoriiy  of  comments  indicat(;d 
that  then;  should  not  l)e  anv  limits  on 
the  p(;rcentage  of  Bond  Loans  that  can 
he;  ns(;d  to  r(;financ(;  outstanding  loans 
with  the;  Bond  lh'oce(;ds.  A  few 
comm(;nts  suggested  that  r(;financing 
should  he;  limit(;d  to  25  or  .‘jO  p(;rcent  so 
as  to  (aiconrage  focus  on  new  ])roj(;cts. 
Some  comments  sngg(;sted  that  anv 
r(;financ(;d  loans  should  meet  minimnm 
(|uality  standards  and  should  he;  ne)n- 
elelinepient  in  eaeler  te;  he  re;finane:e;el 
with  Bonel  Bre)e;ee;els. 

The  (iDFI  Funel’s  Response: 

Bonel  Bre)e:e;e;els  must  he  useel  hy  the 
Qualifieel  Issuer  te;  finane:e;  e)r  Re;finane;e 
le)ans  te;  Eligible  CDFIs  for  Eligible 
Bnr])e)se;s  as  se;t  fe)rth  in  se;e:tie)ns 
1808. .301  anel  1808. .302  e)f  the;  inte;rim 
ride;.  The;  (iDFI  Fnnel  will  not  limit  the; 
ameiimt  eif  Bemel  Bre)e:e;e;els  that  the; 
Qualifieel  ls.sne;r  e:im  use;  te;  Refinaneie; 
leians.  The;  Qualifieel  lssue;r  must  have;  a 
Capital  Distrihntiem  Blau  with  the; 
ri;e|ui.site;  Idigihle;  CDFIs  e:e)nfignre;el  tei 
e)n-le;nel  the;  Bemel  Leians  tei  Se;e;e)nelarv 
Be)rre)we;rs.  Eligible  CDMs  must  em-lenel 
the;  Bemel  Leians  as  Se;e:emelarv  Leians  tei 
Se;e:emelarv  Beirreiweirs  e;emsiste;nt  with 
the;  .Se;e:emelary  Leian  Reiejnireanents 
e;stablishe;el  by  the;  CDl'’l  Fnnel  anel 
eli;fine;el  in  se;e:tiem  1808.102.  The; 
Se;e;emehirv  Leians  must  elememstrate;  a 
repaymeait  semreie;  anel  e;eillate;ral 
jireivisiems  e:emsiste;nt  with  the; 
Se;cemelarv  Loan  Re;e]uire;me;nts. 

(2)  Eligible  Uses  eif  Bemel  Leian  Preie;ee;els 

The;  CDFI  Fnnel  re;eiue;ste;el  e:omme;nts 
on  the;  ii.se  of  Bemel  Leian  ])roce;e;els  bv 
(iDFIs:  specifie;ally.  the  autheirization  of 
reveilving  leian  funels:  the  permi.ssihility 
eif  leian  }iure:hases  with  Bemel  Preie;ee;els; 
anel  any  either  re;strie:tiems  that  the  CDFI 
Funel  shemlel  imjiose. 

The;  majority  eif  e'.eimmemts  inelieiateel 
that  eligible  Bemel  Leian  jiurpeises  shemlel 
ineiluele:  (i)  Cajiitalization  eif  revolving 
loan  funels;  (ii)  e;apilalizatiem  of  eiepiity 
peisitiems  feir  reigulateel  institutions;  anel 
(iii)  leian  lei.ss  re;.se;rve;s,  eleht  se;rvie:e; 
re;.se;rve;s.  anel/eir  sinking  funels  in 
sup]ieirt  eif  a  Feielerally  guaranteieel  bemel. 

Ceimments  sheiweel  nnanimems 
sn]i]ieirt  feir  permitting  leian  preie:e;e;els  tei 
be;  useel  to  ]mre:hase;  leians  freim  eithe;r 
C.DMs.  Cieimments  alsei  inelie;ate;el  that 
the;  ]mre:ha.se;  eif  leians  is  an  impeirtant 
lie|uielity  anel  aggreigatiein  me;e:hanism 
anel  shemlel  he;  e;ne;einrageel  in  eireler  to 
ine:re;ase;  capital  fleiws  in  the;  (iDFl 
inelu.stry.  Sugge;ste;el  re;strie;tions 
inchieleel  re;strie:ting  pnre:hase;s  to  leians 


maele;  after  the;  e;nae;tnu;nt  elate;  eif  the; 

Ae;t,  anel  re;eiuiring  that  the;  majeiritv  of 
leian  pnre:hase;  ]ireie:e;e;els  shemlel  be;  nst;el 
feir  e:emnnunity  ele;ve;lei]ime;nt  ae.tivities. 

The;  (iDFl  Fimers  Re;spem.se;: 

The;  (iDld  Fnnel  sele;e:te;el  eligible  use;s 
feir  the;  Bemel  Leian  |ireie:e;e;els  th.it  are: 
e:emsi.ste;nt  with  the;  eligible  use;s  eif 
funels  in  the;  CDld  anel  NACA  Preigrams 
;mel  the;  Ae:t.  Bemel  l,ei:m  ]ireie:e;eels  must 
he;  n.se;el  feir  Eligible;  Purpeises  that 
ine:lnele;  (i)  The;  e:a]iitaliz;itiem  of  Leian 
Lei.ss  Reseirves  in  an  ameiimt  that  is  up 
tei  five;  pe;re:e;nt  eif  the;  jiar  amemnt  of  the; 
Bemel  Leian;  (ii)  the;  finime;ing  or 
Re;finane;ing  for  e:emununity  eir  e;e:emeimie; 
eleveleipment  pnrpeise:s  ele;se:rilie;el  in  12 
U..S.C.  4707  (h).  whie;h  ine:lnele;s 
e:omnunuty  eir  ee:emeimic  ele;veleipnu;nt 
purposes  in  Low-Ine;eime  Are;as  or 
I  Jnelerserveel  Rural  Areas;  (iii)  pre}iaying 
one  memthly  installment  eif  Bemel  Loan 
payments,  anel  (iv)  paying  Bemel 
Issnane.e;  Fe;e;s.  The;  CDFI  Fnnel  ine;hiele;el 
the  e.apitalizatiem  eif  Loan  Loss  Reiserves 
as  an  Eligible;  Pnr]ieise;  with  the; 
preivisiem  that  Eligible  CDFIs  mii.st 
obtain  a  Prine:ipal  Leiss  (;eillate;ral 
Preivisiem  as  e:eillate;ral  feir  this  Eligible; 
Pur]iei.se;.  Aelelitiemal  limitiitiems,  spe;e:ial 
ride;s.  preie:e;ehire;s  cinel  re;strie:tiems  will 
he;  s|ie;e;ifie;el  in  the:  aji]ilie:able;  Neitie:e;  eif 
Guarantee;  Aviiilahility  (:is  ele;se:ribe;el  in 
se;e:tiem  1808.400  eif  the;  interim  ride),  as 
we;ll  as  the;  Agre;e;me;nt  lei  Guarantee, 
Bemel  Deieannents,  anel  Bonel  Leian 
eleie:ume;nts. 

(3)  Bemel  Preie:e;eels  Depleiymemt; 
Relemeling  Ae:e:emnl;  Risk-Share;  Peieil 

Pursuant  to  the;  Ae:t,  Qnaliiie;el  Issuers 
are;  re;e]nire;el  to  use;  neit  le;ss  than  00 
pe;re;e;nt  eif  ]irine;i]ial  ameiimt  of  a  Bemel 
(eitheir  than  e:ost  of  Bemel  Issuane;e  Fees) 
to  make  loans  within  erne  ye;ar  after  the; 
Bemel  Issue  Date.  Neit  more  than  10 
pe;re;ent  of  the  maximum  prine:ipal 
amount  of  a  Bond  may  he  helel  in  a 
Releneling  Ae:e;emnt  which  may  be;  maele; 
available  for  aelelitiemal  leians  for 
Eligible  Pui’iiei.ses.  Eae:h  Eligible  (iDFI 
must  e:emtribute;  to  a  Risk-Share:  Peieil 
e;e]ual  tei  threie;  pe;re;e;nt  eif  the;  prine:i]ial 
amemnt  eif  the;  Bemel.  The:  GDFI  lumel 
re;e|ue;ste;el  e:eimme;nts  re;gareling  the;  00 
pe;re;e;nt  leian  reepiirement,  u.se  eif  the; 
Re;le:neling  Ae:e:emnt.  se;eipe;  eif  the;  Risk- 
Share;  Peieil,  anel  either  me;asnre;s  that 
shemlel  he;  taken  tei  minimize;  the:  risk  eif 
hiss  tei  the;  I'’e;ele;ral  (hivernmeait. 

Geimme;ntateirs  sngge;ste;el  that 
Qualifieel  Issuers  may  lae;e;  e:halle;nge;s 
elislmrsing  Bemel  Leians  tei  ('.DFls  eiepial 
tei  00  ]ie;re;e;nt  eif  the;  Bemel  prine:ipal 
within  eme  ye;ar.  In  their  e:emnne;nts, 
they  e;ite;el  that  GDFI  business  meielels 
often  preiviele;  hineling  permanent  leian 
cemuuitmemts  to  small  Imsines.ses  and 


emtities  that  emgage  in  e:emstrue:tiem  anel 
eleveleipment  finane:ing.  (iDFls  lemel  tei 
thei.se;  entities  uneler  a  total  e;eimmitme;nt 
strue:ture;  that  ine:hule;s  elraws  em  an  as 
neieeleel  basis.  In  aelelitiem,  e;emime;ntateirs 
inelie:ate;el  that  a  eme;-ye:ar  elejileivmemt 
re;einire;me;nt  for  100  pe;re:e;nt  eif  Bemel 
Loans  wemlel  reiepiire:  (1)  (iDF'Is  tei  have; 
iin  ae:tnal  ]iipe;linc;  eif  leians;  (2) 
immeieliate;  funeling  availability  feir  the; 
pipeline;  eif  leians:  iinel  (3)  ('.DFls  tei  e;leise; 
ejnie:kly  em  the;  leians.  Gemunemters 
inelie.ateel  that  it  wemlel  be;  imprae:tie:al 
for  C’.DF’Is  tei  preseint  an  ae:tual  pipeline; 
as  part  eif  the;  Gapital  Distrilmtiem  l^lan. 
hut  to  insteael  reeiuire;  the  Qualifieel 
Is.suer  tei  elememstrate;  a  GDFFs  intemeleel 
versus  ae:tual  pijieline  eif  leians.  Uneler  a 
eme-ye;ar  elepleiyment  ride,  GDFIs  would 
fae:e;  the  unelesirahle  prospee;t  of  having 
to  eleveleiji  a  new  finane:ing  jireigram 
hastily  anel  then  terminate;  it 
prematurely,  (ieimmeutateirs  also 
suggesteel  that  meist  Qualifie;el  Issuers 
wemlel  be  able;  tei  e:lei,se;  Bemel  Loan 
e;emnnitme;nts  within  eme;  ve;ar  eif  the; 
Bemel  Issue:  Date;  hut  wemlel  luepiire  a 
)ie;rieiel  longer  than  eme;  ye;eir.  elejieneling 
npem  the;  e;nel-beirre)wers’  ne;e;els.  tei 
elishurse;  the;  Bemel  Leian  funels. 

The;  majeiritv  eif  e;emune;ntateirs  stateel 
that  the;  Releneling  Ae;e;emnt  shemlel  he: 
useel  tei  abseirh  anel  relenel  prepavments. 
liermit  early  re;finane:ing,  anel  fae:ilitate 
matnritieis  sheirter  than  the:  Bemel 
ehiratiem.  Seime;  suggesteel  that  the 
Releneling  Ae:e;emnt  .shemlel  he;  u.seel  feir 
Bemel  payments  if  a  elefault  eie;e;urs,  anel 
that  the;  10  ]ie;re:e;nt  Releneling  Ae;e;emnt 
shemlel  he;  e:ale;ulate;el  em  a  reilling- 
average;  basis. 

Stremg  ei]iiniems  were;  e;xjire;s.se;el 
against  interest  rate  ine:re;asi;.s  eir 
reeiuiring  .siie;e:ific  reistrictiems, 
e:eive;nants.  eir  e;einelitiems  neit  articulateiel 
in  the:  statutory  preivisions.  Some 
comments  wen:  in  faveir  of  ri;eiuiring  a 
larger  Risk-Share;  Poeil.  Many  e'.omments 
sugge;.ste;el  a  \  ariety  eif  forms  eif 
supjilemental  creelit  e;nhane:e;me;nt.  A 
‘‘eme;  size  fits  all”  appreiae:h  was  neit 
eneleir.seel  anel  seiveiral  suggei.stiems  were: 
maele,  ine;lueling:  the;  pure:ha,se;  eif 
in.surane;e:  e:eill;ite;ral  Hems;  ine:rea.seel 
rates  em  enel  beirrowers;  anel  a 
‘‘re;pnre:ha.se;  strue:ture:”  whe;re; 
eleilinepiemt  leians  in  an  a.sse;t-bae:ke;el 
]ieirtfeiliei  were;  re:]ilae:e;el  afte;r  180  elavs. 
The;  majeiritv  eif  the;  e:eimme;nts  were;  in 
faveir  eif  alleiwing  the;  Qualifieel  l.ssue;r  tei 
.set  asiele;  the;  tl  ree;  pe;re;e;nt  freim  the; 

Bemel  l^roe;e;e;el.s  feir  f  inane;ing  eif  the;  Risk- 
Share  Peieil.  .Seime;  e;emnne;ntateirs 
.sugge;ste;el  that  the;v  faveireel  ne;xihle; 
.systems  alleiwing  feir  various  funeling 
streams,  e.g..  sureity  eir  eiscreiw  freim  the; 
issuer  peneling  ajiproval  eif  applie:atiem. 
thirel  party  funeling.  eir  e:a.sh  flows  freim 
investment. 
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The  (33FI  Fund’s  Response: 

Tliet'DFl  Funil  will  recjuire  the 
Qualified  l.ssuerto  ex(!i:ute  bond  I^oan 
agHHunents  for  not  less  than  100  pcncent 
«)f  the  bond  priiu:ipal  on  the  bond  Kssne 
Date.  If  th(!  Fligihle  (dlFl  uses  bond 
Loan  prociuids  to  make  .Secondarv 
Loans,  the  Fligihle  (31F1  innst  excicuti; 
Siicondary  Loan  documents  (in  the  form 
of  promissory  notes)  with  Siicondarv 
borrowers,  as  follows:  (i)  not  lat(!r  than 
12  months  after  the  bond  kssne  Date. 
.S(!(:ondarv  Loan  documents 
represcmting  at  lea.st  ,'jO  percent  of  such 
Fligihle  (IDFI's  bond  Loan  proceeds 
allocated  to  Secondary  Loans,  and  (ii) 
not  later  than  24  months  after  the  bond 
Issue  Date.  Secondarv  Loan  documents 
repres(!nting  IdO  percent  of  such 
Fligihle  (dlFI's  bond  Loan  proceeds 
allocated  to  Secondary  Loans  (excluding 
any  amounts  used  for  payment  of  bond 
Issuance  Fees  pursuant  to  section 
1«()«. 304(1))). 

The  CDFl  Fund  defines  the  Relending 
Account  and  thedapital  Di.strihution 
Flan  in  section  1808.102  of  the  interim 
rule. 

'file  Risk-.Share  bool,  de.scrihed  in  12 
Ik.S.fk  4713a(d),  must  he  funded  l)v  the 
Fligihle  (iDFls.  The  (’.DFl  Fund  will  not 
allow  the  bond  Proceeds,  or  hinds 
received  from  other  (IDk’l  Fund 
programs,  to  he  used  to  fund  the  Risk- 
.Share  I’ool.  The  (iDl'l  I’lmd  defines  the 
Risk-.Share  Pool  in  section  1808.102  of 
the  interim  rule. 

If  the  (iDFI  Fund  determines  that 
there  is  a  need  for  protections  to 
mitigate  the  ri.sk  of  loss  to  the  Federal 
Covernment.  thefiDFl  Fund  mav 
reipiire  in  the  terms  and  conditions  of 
the  (Guarantee  that  the  Qualified  kssner 
implement  various  tools,  in  addition  to 
the  Risk-.Share  Pool,  to  compensate  for 
risk  which  may  include,  hut  not  he 
limited  to.  reipiiring  the  Fligihle  (iDFl  to 
provitle  for  third-party  Cretlit 
Fnhancements. 

C.  ('iiKUdntdH  Provisions 

The  Act  jirovides  for  a  100  percent 
guarantee  for  bonds  issued  as  ])art  of  a 
bond  Issue  under  the  CDFl  bond 
Cnarantee  Program,  (ionsistent  with  the 
Office  of  Management  and  budget 
(OMb)  Circular  A-120  (Policies  for 
Federal  Oedit  Programs  and  Non-Tax 
RiM.eivahles).  the.se  bonds  will  he 
|)nrchased  by  the  Federal  Financing 
llank  (I'Fb).  The  (iDFl  Fund  reipiested 
comments  regarding  potential  loss 
remedies  prior  to  the  bond  Purchaser 
seeking  reimbursement  under  the 
Cnarantee.  as  well  other  any  other 
terms,  conditions,  or  bond  structure 
reijuirements  that  .should  he  imjiosed  to 
protect  the  taxpayer. 


The  majority  of  comments  stated  that 
the  (311'’1  Fund  should  work  with  the 
Qualihed  Issuer,  aggregators  (designated 
entities  acting  on  behalf  of  the  Qualified 
Issuers),  and  originators  and  .Servicers  of 
loans  to  exerci.se  all  rights  and  remedies 
available  under  law  before  calling  the 
Cnarantee.  .Some  comments  suggested 
that,  for  non-|)erforming  assets 
nnderlving  a  bond,  the  (iDl'l  Fund 
should  consider  using  s|)ecial  .servicers 
to  deal  with  these  assets.  Recommended 
remedies  include  the  suh.stitution  of 
uon-performing  a.ssets.  li(|uidatiou  of 
underlying  collateral.  li(]uidatiou  of 
risk-share  and  supplemental  credit 
reserves,  and  the  exerci.se  of  rec:our.se. 

The  majority  of  comments  stated  that 
the  CDFl  Fund  should  not  set  specific 
guidelines  for  the  structure  of  the 
bonds.  It  was  suggested  instead  that  the 
CDFl  Fund  should  allow  the 
marketplace  to  encourage  the 
development  of  models  for  structuring 
the  bonds.  Commentators  recommended 
that  the  (]Dk’l  k’und  recpiire  Qualified 
Issuers  to  issue  bonds  of  .SI  ()().()()(),()()() 
or  more,  hut  allow  them  to  make 
incremental  drawdowns  of  bond 
Proceeds.  .Some  comments  suggested 
that  bonds  could  he  issued  in  smaller 
inc:rement.s  as  ])art  of  one  application,  as 
long  as  each  Cnarantee  covered  no  less 
than  SlOO.OOO.tKH)  of  bonds. 

The  CDk’l  k’und’s  Respon.se: 

The  (iDk’l  Ihind  defines  Verifiable 
Losses  of  Principal.  Interest,  and  Call 
Premium  in  section  1808.102  of  the 
interim  rule.  When  the  Qualified  Issuer 
has  delin(|nent  payments,  the  (iDFl 
Fund  and  the  Cuarantor  will  exercise  all 
available  rights  and  remedies  to  protect 
the  Federal  Covernment's  intere.sts. 

With  regard  to  the  structure  of  the 
bond,  the  CiDFl  Fund  will  allow  a 
Qualified  Issuer  to  utilize  nu!lti])le  bond 
Loans  to  CDFls  to  meet  the 
.Slot). 000. 000  minimum  Cnarantee 
recpiirement  of  the  Act.  However,  each 
bond  Loan  must  he  a  minimum  of 
.SI  0,000.000. 

n.  HIi;^il)lo  Entilios 

The  Act  defines  kdigihle  CDk’l  at  12 
IJ..S.(;.  4713a(a)(1)  as  a  CDFl  certified  by 
the  .Secretary  that  has  a])plied  to  the 
Qualified  Issuer  for.  or  l)(!en  granted  by 
a  Qualified  Issuer,  a  loan  under  the 
in’ogram,  and  authorizes  the  CDFl  f  und 
to  (letermine  which  entities  may  .serve 
as  Qualified  kssuers  and  Master 
.Servicer.  The  CDFl  k'uud  recjuested 
comments  regarding  the  criteria  that 
should  he  u.sed  to  aj)prove  entities  to 
participate  in  thefiDl’l  bond  (hiarantee 
ITogram.  .Specifically,  the  (iDFI  Fund 
solicited  comments  on  the  number  of 
Qualified  Issuers  and  Ma.ster  .Servicers 


that  should  he  approved  under  the  CDFl 
bond  Cnarantee  Program,  as  well  as  any 
eligibility  criteria  that  should  he  ap])lied 
to  Idigihie  CDFls  beyond  CDk’l 
certification. 

I’he  majoritv  of  c;ommentators 
indicated  that  they  were  not  in  favor  of 
the  (iDk’I  k’uud  recpiiring  oulv  one 
Qualified  Issuer  for  all  bonds  issued 
under  the  CDk’l  bond  (iuarantee 
Program.  Re.s])ondents  stated  that  this 
re(purement  would  he  aii  imuecessarv 
limitation  that  would  ])revent  multiple 
(iDFls  from  serving  as  Qualified  Issuers. 
Comments  suggested,  however,  that  it 
may  he  effective  to  h;ive  one  Qualified 
Issuer  issue  most  of  the  bonds  initially. 
There  were  mixed  \'iews  regarding 
whether  the  CDk’l  Fund  should  ])ermit 
an  entity  that  is  not  a  C’.ertified  CDFl  to 
apply  for  CDk’l  certification 
simultaneously  with  suhinissiou  of  a 
(iuarantee  Ai)])lication  and  a  Ca])itai 
Di.strihution  Plan.  The  majority  of 
commentators  stated  that  only  a  CDFl 
that  has  been  designated  as  a  (Certified 
(iDk’l  ])rior  to  the  a])|)licahle  Cnarantee 
Application  deadline  should  he  allowed 
to  |)articlpate  in  the  ])rogram.  In 
contrast,  .some  commentators  stated  that 
the  CDFl  Fund  should  ])ermit  nou- 
certified  entities  the  ahilitv  to  ai)])lv  to 
thefiDkl  bond  Cnarantee  Program 
while  the.se  entities  pursue  CDk’l 
certification.  The  majority  of 
commentators  stated  that  thefiDk'I  k’uud 
should  allow  all  existing  (iDk’ls  (or  their 
designees)  that  are  (Certified  (iDk’ls  in 
good  standing  to  ap])ly  to  the  (iDFl 
bond  Cnarantee  Program.  Respondents 
were  consi.stent  in  stating  that  a  CDFl 
that  a])])lie.s  to  the  (iDFI  bond  (Juarantee 
Program  should  demonstrate  strong 
financial  and  ca|)ital  positions,  as  well 
as  a  significant  and  sustained  track 
record  of  economic  development  in 
Low-Income  communities.  Manv 
re.s))ondents  recjuested  that  the  (T)F1 
k’und  recjuire  that  Fligihle  CDFls  he 
certified  by  the  CDFl  k’und  for  a  ])eriod 
of  at  lea.st  two  to  three  vears. 

The  majority  of  commentators 
indicated  that  CDFls  should  he  allowed 
to  .ser\'if:e  their  own  bond  Loans  and  the 
CDk’l  Fund  should  not  nujuire  one 
.Servit:er  for  all  bonds  issued  under  the 
CDFl  bond  Cnarantee  Program.  The 
comments  suggested  that  the  CDFl  Fund 
should  instead  choose  to  limit  the 
number  of  .Servicers  in  order  to  keep 
program  costs  low.  t Comments  were  in 
favor  of  the  CDFl  k'und  retpiiring  the 
Ma.ster  .Servicer  and  .Servicers  to  have  a 
track  record  of  providing  similar 
.services,  and  they  stated  that  a  kev 
factor  in  determining  (iDk’I  bond 
Cnarantee  Program  success  will  he  the 
level  and  skill  of  the  .Servicers 
responsible  for  remitting  principal  and 
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intomsl  payinoiit.s  on  tJu;  Hoiids.  It  was 
I’l-oposod  that  tho  MasPir  Sorvicor 
sluHdd  horafodhy  a  national  ratino 
•iBiiiicy  and  shonid  havn  hroad 
oxporionco  in  sorvicino  oonnminitv 
dovolop.nont  nnnds.  In  mldition,  soino 
(  oininnnlalors  stated  that  tlioCDFI  Fnnd 
•slHudd  pn;-(,nalily  tlio  Master  Servicer 
iiiid  make  it  known  to  CHFIs  prior  to 

suhnnssion  ol  h  (n.aranlee  Applioation. 
Kospondeniswerein  favor  ol  a  CDFl 

l«ang  allowed  to  serve  as  its  own 

Wmer  jnui  they  citecl  that  the  nnkjne 

•isset  and/or  borrower  characteristics 
provHln  strength  to  f;DMs  with  respect 
to  then  loan  servicing  capabilities. 
J.oininents  also  suggested  that  the  CDFI 
fund  shonid  recognize  a  consortium  of 
non^  by  a  certified 

IkJJd.  as  an  eligible  a])j)licant. 


F.  (Atpitdl  Distiihulioii  Plan 


The  CDFI  Fund's  Response; 


The  CDFI  Fnnd  has  defined  the 

mteria  for  Qualified  Issuers  and  the 
lastei  Serx-icer  in  section  ]8()«.2()()  and 

.section  IHOH.poti.nispectivelv.  of  the 

TIuiCDFI  Fund  considered 
llic  sei  vicing  capabilities  of  the  CDFI 
imhistry  when  defining  the  criteria  for 
Qualilied  Issuers.  As  a  result,  the  CDFI 
fund  will  allow  the  Qualified  kssiier  to 
provido.  i„  its  Qualified  Issuer 
Application,  information  on  the 
proposed  Servicer  for  each  Bond  Issiii' 
n  response  to  commenters  reipiest  to 
Keep  the  program  costs  low.  the  CDFI 
I'und  will  only  allow  one  Master 
Servicer/Tnistee  for  the  CDFI  Bond 
Cnarantee  Program. 

The  CDFI  Fund  may  also  .select  a 
nsignated  Bonding  Anthoritv  (DBA)  to 
serve  as  a  Qualified  Issuer  for  CDFIs 
soeking  Bond  Loans  that  do  not  wi.sh  to 
‘l‘;.signate  their  own  Qualified  Issuer 
and  An-  that  cannot  alone  jnepare  a 
l-apital  Distrihiition  Plan  that  meets  the 
mciuireinenFs  for  participation  in  the 
fkJ  Bond  Cnarantee  Program.  A  DBA 
will  he  in-eqnalified  as  meetin<>  the 
nNuwomentsforQnahfiecl  kssners  bv 
the  CDM  Fund:  however,  a  Cnarantee 
Ajiplication  snhmitted  bv  a  DBA  will 
not  receive  any  preference  in  the 

<  aie  descrihed  in  section  l«()«.2()l 
ol  the  interim  ride.  The  DBA  will  he 
selected  in  accordance  with  section 
l«08.r)()2,  which  requires  interested  ! 

parties  to  snhinit  a  Qualified  kssiier  ‘ 

A|)i)lication  in  response  to  the  * 

applicable  Notice  of  Cnarantee  ' 

Availability.  I 

niFlf l)V  the  j 

I'lJl  I  knnd  and  must  meet  tlu'  i 

nKiiiirements  .set  forth  in  .section 

1808.202  of  the  interim  rule.  , 


I  here  were  multiple 

m:omn,en,lation.s  as  to  vvhat  applicants 

shonh  be  retjnired  to  submit  in  their 
Capital  Di.stribiition  Plams.  Comments 
q  \yeie  consistent  in  suggesting  that  the 

(.tail  (m  a  (.apital  Distrihiition  Plan) 
their  Ii.xed  and  ongoing  costs  of 

|  oi>  oQngcapital,in(;hi(linga  detailed 
'>>aak  iown  ofthe  n.ses  of  fnnds.  which 

Honld  entail  the  00  percnnt  or  greater 

nf  Bond  Proceeds  ii.sed  to  make 

Pond  l.oans  for  Lligible  Pnrpo.ses  and 
inanagiiig  a  nndtifiide  of  CDFI  entities 

a  det  l  I  l'  -suggested  that 

a  d(.taih.d  breakdown  of  uses  of  the 

remaining  joortion  of  Bond  Proceeds 
should  he  submitted.  Comments  stated 
that  tlie  C.DFI  Fund  should  not  impose 
a  limit  on  the  number  of  Bonds  and 
Cnarantee.s  lor  which  Qualified  Issuers 
aie  allowed  to  ajijily  o,-  qualifv; 
bowever,  it  was  suggested  that  the  CDFI 
t'  und  implement  the  CDFI  Bond 
Cnarantee  Program  in  a  broad  manner 
that  would  potentially  mitigate  a 
ooncenfration  among  too  small  a 
number  of  participants.  In  general, 
(jommenlators  recommended  that  in 
hmr  respective  Cajiiial  Distribution 
'Puis  applicants  .sbould  denion.strale  an 
’"tended  pipeline  ofunderiving  a.s.sets 
a-s  well  as  the  ability  to  .service  the  Bond 

l>a-so(l  on  the  expected  terms  and 

uinditions  of  the  a.s.sets  in  the  jiipeline 
Arspom  eiils  were  consistent  in  .statim.' 
that  the  (,DFI  Fund  should  not  .set  ” 
ininnnum  underwriting  criteria  for 
l)()rr()\v()rs. 


A  Qualified  Issuer  niav  apiilv  for  and 

tlK.  CDF  Bond  (marantee  Program; 
Piovided,  however,  that  the  Qualified 
Is.suer  must  demonstrate  in  sub.seiiuent 
Cnarantee  Applications  that  all  prior 
Bone ks  have  been  i.ssued  and  executed  as 
Bond  Loans  in  accordance  with  the 
apiilicab  e  (hiaranlee  Application, 
Uipit.il  Distrihiition  Plan,  and  Bond 
Documents. 

/■’.  AccounfahWty  of  Qualified  Issuers 
Comments  indicated  a  con.siderable 
push  for  allowing  flexihilitv  with  regard 
I’  ’’’unchit.ng  the  performance  outcomes 
the  Qualified  kssiier.  Comments  were 
in  favor  of  accountahilitv  measures 
uiohiding  the  .submittal  of  an  annual 

an\  additional  reporting,  hi  addition 
comnientators  agreed  that  all  risk  slia’re. 
-re  lit  and  luimdity  re.serves  should  he 
uioluded  in  (lalculatingthe  annual 
perc.entage  of  Bond  jirincijial  u.sed  to 

liumi  Loans.  Coni.nonl.s  o,x|,ro,ss„,i 
y  K(,\  interest  in  ensuring  that  the  CDFI 
kund  shows  consisteiicv  across  its 
various  jirogram  areas.  Some 
rospoiulents  expressed  a  need  for  the 
CDM  kund  to  jirovide  continuous 
training  opportunities  on  compliance 
and  n'porlnig  riHjuirenienls  for  the  CDFI 
Bond  (iiiciraotcM!  Bro^niiii. 


File  CDFI  Fund’s  Resjion.se; 


I  he  CDM  Fund  defines  Capital 
Distiihution  Plan  in  .section  1808.102  of 
tlio  interim  rule.  The  CDFI  Fund  will 

roquire  the  Qualified  Issuer  to  execute 

Bond  Loan  agreements  for  no  less  than 
00  p(ir(;ent  of  the  Bond  Proceeds  on  the 
Bond  Issue  Date.  If  the  Eligible  CDFI 
uses  Bond  Loan  proceeds  to  make 
Secondary  Loans,  the  Eligible  CDM 
must  execute  Secondarv  Loan 
documents  (in  the  form  of  promi.ssorv 
nc)  (is)  with  Secondary  Borrowers  as  " 
liillows;  (i)nol  later  than  12  months 
after  the  Bond  Issue  Dale.  Secondarv 
tman  documents  repre.senling  at  least  .'it) 
porceni  of  such  Eligible  CDFFs  Bond 
yoan  proceed.s  alloi.ated  for  Secondarv 

Z-’tlV'n  ^4  months 

;'lt<  '  the  Bond  kssue  Date,  Secondarv 

^oan  documents  representing  100 
ix’-uuntofsiich  Eligible  CDFFs  Bond 
man  prociieds  alhjcated  for  Secondarv 
^oans  (excluding  any  amounts  u.sed  for 
paymenl  of  Bond  Issuance  Imes 
pursuant  to  .section  1808.:i04(h)). 


I  he  CDFI  Fund’s  Resjionse; 

Buh.sequent  to  publication  of  the 

’’’turnn  rule,  the  CDFI  Fund  will 

provide  outreach  and  training  on  the 
aiqilication  process,  comjdiance,  and 
reporting  retpiirements  as  defined  in 
-sub.section  1808.010  for  Qualified 
kssuers  and  Eligible  CDFIs.  To  he 
oligible  to  participate  in  the  CDFI  Bond 
Cnarantee  Program,  the  CDFI  Fund  will 
Hiquire  Qualified  Issuers  and  Eligible 
CDkks  applicants  that  are  prior 
a\vardee.s/allocatee.s  of  the  CDFI  Fund  to 
l)|;  (.omphant  under  their  assistance, 
a  (Kxition,  or  award  agreements  under 
all  other  (  DFI  Fund  programs  at  the 
time  of.suhmi.s.sion  of  the  Cnarantee 
Aiiphcation.  The  CDFI  Fund  will  not 
im.lnde  the  three  jiercent  Risk-Share 
1  ool  or  any  additional  reserves  in 
oalculatmg  the  re(|uirements  of  the 
(-ajntal  Distribution  Plan. 

(I.  Prohibited  I  tses 
Commentators  generallv  did  not 

oxpre,ss  a  desire  for  additional  mandates 
'■ogarding  prohibited  u.ses 

tlH-(.DM  kund  adopt,  as  a  model,  the 
rules  of  the  Financial  Assistance 

which 

jH.i  mit  a  wide  range  of  financing 
activities  and  allow  for  flexihilitv  and 
innovation. 
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The  C'Dl'l  Fund’s  Resj)onse: 

'I’he  CDFl  Fund  sidiicted  Fligil)l(! 
Pui'|)()S(!s  that  are  consistcuit  witli  tlie 
eligil)l(!  uses  of  (iiiuls  under  tin;  (3)f'I 
I’rograui,  NAdA  Program,  and  the  Act. 
ll.ses  of  Pond  Proceeds  must  he 
consistent  with  ldigil)le  (lommunity  or 
Fcouomic  l)(!veloi)ment  Purposes 
defined  in  12  II..S.(^  4713a(a)(2)  and 
sections  1808.301  and  1808.302  of  the 
interim  rule. 

ThedlFl  Fund  ])roliil)it.s  certain  uses 
of  the;  Hond  l^roceeds  as  set  forth  in  12 
II.S.C.  4713a(c)(.'j)  and  section  1808.300 
of  the  interim  rule.  Tlie  C’.DFI  Fund 
prohibits  tlie  use  of  Pond  Proceeds  to 
innd  the  Risk-.Sliare  Pool  to  further 
incentivize  Eligible  (]DFls  to  perform 
quality  underwriting  of  Secondary 
Loans  and  repayment  of  Pond  Loans. 
Other  risk  mitigations  include  Eligible 
CDFls  providing  collateral  and  full 
recourse  obligations  to  receive  Pond 
Loans. 

//.  S(ii  vicin<i  of  Tninsdctions 

Oommentators  expres.sed  an  interest 
in  limiting  the  duties  oftheODFl  l'’nnd 
to  the  general  administration  and 
management  oftheCDf’I  Pond 
(hiarantee  Program,  and  stated  that  the 
(dlld  Fund  should  not  he  involved  in  a 
Pond  tran.saction.  fhere  were  split 
opinions  regarding  the  recpiirement  that 
each  Qualified  Issuer  have  a  designated 
Program  Administrator. 

riiedlFI  Fund's  Resiionse: 

'I’he  t'.DEI  Fund  addresses  the 
aforementioned  concerns  in  the  interim 
rule,  which  delineates  the  roles  of  the 
(31F1  Fund,  the  (Jnarantor.  Program 
Administrators,  and  Qualified  Issuers. 
The  (dlFl  Fund  will  issue  a  .solicitation 
to  select  the  Master  Servicer/Trnstee. 
which  will  serve  as  a  fidneiarv. 
maintain  fniuls  and  accounts,  serve  as 
the  Special  Servicer,  oversee  the 
Servicers,  provide  loan  monitoring  and 
reporting,  and  ])erform  the  duties 
described  in  12  II.S.C.  4713a(f)(4)  and 
section  1808.808  of  the  interim  rule. 

/.  Gonoral  Coiiipliancc 

The  majority  of  comments  indicated 
that  annual  financial  statements  and  a 
r(!|)ort  of  ass(!t  or  portfolio  performance 
should  he  colhicted  and  reviewed  hv  the 
Ma.ster  S(!rvicer.  A  range  of 
recommendations  w(*re  made  for  the 
types  of  rej)orts  that  should  he 
submitted,  including:  in.stitntion  level 
reports;  dishursenKmt  reports:  and  a 
report  verifying  that  Pond  Proc:eeds  are 
u.sed  for  Eligible  Pur])oses.  With  respect 
to  the  Act’s  mandate  regarding 
re|)ayment  of  Ponds,  respondents  slated 
that  there  should  be  a  cure  period  of  IK) 
(lavs  before  action  is  taken.  After  the  90- 


dav  |)eriod.  part  of  the  Risk-Share  Pool 
shonld  he  rehiasiul  to  nuHit  Pond  terms 
in  a  way  that  pnisca  vcis  the  outstanding 
Pond  characteristics,  such  as  coupon 
and  term.  Further,  it  was  rticommended 
that  theCDFl  Fund  should  nMain  the 
right  to  (;xtend  tlu;  cure  jairiod  as 
deeimul  n(!C(!s.sarv  and  a|)|)ropriat(!. 
Conmuaits  advised  that  l)(!for(^  theCDFl 
Fund  impos(!S  ])enalties  on  a  Qualified 
Issuer  for  noncom|)liance.  the  CDFl 
I'uud  should  work  collaborativelv  to 
r(!solve  the  is.sue  and  have  a  menu  of 
additional  options  available  for 
r(!Solution.  Snggestcul  oi)tions  inclmhul 
written  notification,  suspension  from 
participation,  and  retiuiring  rej)ayment 
of  the  Pond,  depending  on  the 
s(;riousn(!.ss  of  the  infraction  and 
circumstanc(;.s.  These  actions  shoidd  he 
undertaken  altera  9()-day  cun;  jjcaiod. 

The  CDFl  Fund’s  R(;sponse; 

Qualified  Lssuers  must  provide 
information  nupuistcul  by  the  CDFl  Fund 
as  described  in  section  1808.819  of  the 
interim  rule  and  he  suhjcict  to  p(!riodic 
on-site  audits  hv  the  CDFl  Fund  or  its 
d(!signee  as  muuhid  to  d(;t(!rmine 
compliance!  with  the  re(pnrem(!nts  of  the 
CDFl  Pond  Cuarantee  Program.  The 
CDFl  Fund  will  not  exem])t  the 
Qualilled  Issiuii'  from  conqelying  with 
all  applicahl(!  Federal.  .State,  and  local 
laws,  regulations.  ordinanc(!s.  (IMP 
Circulars  and  Executivi!  ()rd(!rs.  Pond 
])ayments  must  he  made  in  accordance! 
with  the  terms  and  conditions  of  the 
underlying  Pond  ele)e;unu!nts.  Qualifieul 
Issuers  will  he  reupiireel  te)  incluele! 
eli.scleesure!  statements  in  all  Rond  Leean 
de)e;uments  that  ielentify  the  eebligatieens 
e)f  the  parties  te)  e:omplv  with  the 
;ipplie;able  statutes  and  re!gulation.s. 

/.  Gononil  (A)winonls 

rhe  maje)rity  of  ceemments  staterl  that 
CDFl  Ponel  Cuarantee!  Program  rules 
she)ulel  be  written  to  allow  for  maximum 
program  flexibility.  This  includes  a 
wiele  variety  of  i.ssues  such  as:  Multiple 
slrue;lure!s  (s])e!e:ial  ])urpe)se  entities  anel 
single-issuers);  allowane:e  e)f  proe:e!eds 
ie)r  leneling  and  euputv  e;apital.  lo.in  le)ss 
reiseerves,  anel  re!finane:ing:  fle!xil)le! 
elefinitieuis  of  Eligible  Purpe).se)s: 
alle)wing  reveelving  le)an  funels  in  the! 
preegram  structure  th:it  meuit  the!  90 
pe!re:e!nt  le)au  reupnreiinent;  anel  alleewing 
le)r  smalle!!'  trime;hes  of  i.ssuane:es  iis  pen  t 
of  a  te)tal  .SIOO.OOO.OIK)  ])iie:kage!. 
Respe)nele!nts  steeteiel  that  the!  CDFl  Pe)nel 
CuanmteM!  Pre)griun  re!gulatie)ns  she)idel 
feester  immeeliiite  e)])e!rahility  in  the 
interest  e)f  time  tee  expeelite  the!  issuane:e! 
e)f  Peniels.  In  aelelitie)n.  e:omme!nts  state!el 
that  re!(]uireme!nts  sue;h  as  repejrting  anel 
eligibility  sheeidd  align  with  e)ther  CDFl 
Fund  pre)grams  such  as  the  Finane;ial 


A.ssistiine:e!  Ce)mj)e)ue!ut  e)f  the  CDFl 
Pre)gnun. 

.Sever  ed  re!S])e)nele!nts  rai.seeel  ;i  e:e)ne:e!rn 
ahe)ut  the  neeerl  te)  pre!piU'e!  CDFls  fe)r 
;ie:e;e!s.s  te)  miiinstre.im  iin;me:i<il 
institutienis  ;mel  ceipital  markeets.  With 
re!S|)e!e:t  to  ruleiuiiking,  e:e)mme!ntiite)rs 
state!)!  that  the!  re!guhitie)ns  sherilel  ne)t 
e;iirry  limiting  e:e)nstr;nnts  or  be! 
imneuiessiirily  e:omi)lie:ateel  sue:h  as 
reriuiring  hnrele!nse)me!  e:re!elit 
e!nhane:e!me!nts.  ;ige!ne:y  e:re!elit  ratings,  eer 
l)re!se!t  uneler  writing  criteriei. 

The  CDFl  Funel’s  Res})e)nse!: 

The  CDFl  Funel  agre!es  that  the  CDFl 
Peenel  Cuarantee  Pie)gram  has  the 
pe)te!ntial  te)  pre)viele  expansive 
e)j)portunitv  hv  offering  low-e:ost  capital 
to  CDFls.  Howen  er.  the  CDFl  Fund 
rece)gnizes  the  need  te)  halane:e! 
flexibility  for  program  participants 
against  the  neerl  te)  mitigate  risk  te)  the 
tax])aver.  anel  stay  within  the  e:e)nfine!S 
of  various  exi.sting  statutexs,  re!gidatie)us. 
anel  guielaue:e  de)e:uments  ine:lueling,  but 
ne)t  limiteel  to.  the  Rie!gle!  Community 
Devele)i)me!nt  anel  Reegulateery 
Im])re)ve!me!nt  Ae;t  e)f  1994,  the!  .Small 
Pusiness  le)bs  Ae:t  e)f  2010.  the  Ferlered 
Cre!(lit  Refeerm  Ae;t  e)f  1990,  as  iimenele!)!, 
iinel  (IMP  Cire;ul;ir  A-129  (Pe)lie;ie!s  fe)r 
Fe!ele!ral  Crerlit  Pre)grams  anel  Neni-Tax 
Re!e;e!ivable!s).  The!  CDFl  Funel  will 
eleveleep  anel  ))re)mulgiite!  Peenel  Le);m 
Rerpnreements  ;mel  .See;e)nelarv  Le);m 
Reupurements. 

V.  Rulemaking  Analysis 

A.  Hxociitivo  Order  (H.O.)  12Hb(r. 
lUr^idatory  Impact  Analysis 

It  has  heu!])  determined  tluit  the 
interim  rule  of  the  CDFl  Re)nel  Cuarantee 
Preegram  is  a  significant  re!gulatory 
actie)n  as  defined  in  Executive  Oreler 
12888  in  that  the  pre)gram  will  residt  in 
;m  annual  effect  of  .SlOO  million  of  more 
eri  the  e!e:one)my.  Ae:e;ordingly,  the 
inte!rim  rule  has  hee!!!  reviewed  bv  the 
Office  of  Management  and  Puelget.  'Fhe 
Regulatory  lm])act  Aneilysis  ])re])are!el  bv 
the  CDFl  Funel  feer  the  interim  rule  is 
pre)viele!d  he!low. 

1.  De!se:riptie)n  of  Ne!e!el  fe)r  the 
Re!gulate)ry  Ae:tie)n 

1  he  CDFl  Pe)nel  Cuarantee!  Preegram 
was  authorize!)!  by  the;  .Small  Pnsin)!ss 
)))hs  Ae:t  e)f  2010  (Pub  L.  111-240)  (the 
Ae:t).  pa.ss)!)!  by  Con';re!.ss  and  signeel 
inte)  law  by  the  Pre  ielent  e)n  .Septemhe!!' 
27.  2010.  .Se!e;lion.s  1134  anel  1703  of  the 
Act  pr))viele!  iiuthe-rity  to  the  .Se!e;re!tin'v  e)f 
the  D)!piirtme!nt  oi  the  Treasurv  to 
eestahlish  the  ])rogr;)m  by  re!gulation, 
whie:h  will  he  aeimi  listereel  by  the  CDFl 
Funel.  a  wholly  e)wn  eel  government 
eeorporation  within  tlie  II. .S.  Department 
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of  the  Tniasury,  i)ur.suant  to  authority 
delegated  1)V  the  Secretarv  of  the 
Tr(;asury. 

riu!  Act  aiithorizcis  the  .Siuaetarv  to 
guarantee!  the  full  amount  of  Bonds, 
including  th(!  principal,  interest,  and 
call  premiums,  with  terms  not  to  exceed 
.'to  years,  issued  to  finance  or  refinance 
loans  for  Idigihle  (iommunity  or 
lilconomic  Dewelopment  Bur])oses.  The 
Bond  Issues  will  sujjport  ClDFl  haiding 
and  investment  in  Invci.stment  y\reas  hv 
providing  a  s{)nrce  of  low-cost,  long- 
tciiin  capital  to  CDFls.  The  Act  ])rovides 
that  the  Secretarv  of  the  Tniasnrv  will 
not  issue  more  than  ten  (hiarantees  in 
any  calendar  year.  No  Chiarantee 
amount  may  he  less  than  S  lOO.OOO.OOO. 
provided  the  total  ])rinci|)al  amount  of 
guaranteed  Bond  l.ssues  outstanding  for 
any  one  fiscal  vear  may  not  exceed  Si 
billion. 

2.  Provision — Affected  Populations 

The  (dlFl  Fund  was  established 
through  the  Riegle  Community 
I)evelo])ment  and  Regulatory 
Improvement  Act  of  19h4  (Puh.  h.  108- 
825)  for  the  ])\ir])o.se  of  promoting 
(iconomic  and  communitv  develo])ment 
through  investnuiiit  in  and  assistance!  to 
CDFls.  The  two  target  ])opulations 
s(!rv(!d  by  the  C.DFI  Fund  that  will  he 
aff(!ct(!d  bv  the  CDFI  Bond  Cuaranteu! 
Program  are!  (i)  ('.entifieel  C’DF’ls  emel  (ii) 
rural  anel  urban  Le)w-Ine;e)me! 
e:e)mmnnities  serveui  hv  (]erlifie!el  (dlFls 
ihrougheent  the!  Uniteel  States. 

(;e!rtifie!el  (dlFls  are  spee.iali/.eel. 
e:ommnnity-b;iseei  finanenal  in.stitutions 
that  serve  rural  anel  urb.m  bow-Ince)me 
e;e)mmunities  or  weak  in  e!e'.e)nomie:ally 
distre!sse!el  areas,  often  operating  in 
market  nicheis  that  may  be  unelerserveel 
by  traditional  finanedal  institutions. 

(inly  finanelal  institutions  e:ertifieel  by 
the  CDFI  Fhmel  can  re!e:eive  finaneaal 
assistance  awards  thre)Ugh  the  CDFI 
Pre)gram  anel  the  NACA  Progmm. 
Ceatifieel  CDFls  incluele  ele])ository 
institutions  such  as  e;e)nmumitv 
elevelopment  hanks,  thrifts,  anel  ea’eelit 
unions;  and  non-elejK)sitory  institutions 
such  ;is  loan  anel  vemture  e:apital  funels. 
Ceatifieel  CDFls  ])re)viele!  a  wiele  range  e)f 
finemciiil  j)re)elue;ts  anel  se!rvie:e!s  in  Low- 
Inceane  Arexes.'  While  the!  ty])e!.s  e)f 
])re)elne:ts  maele  aveiilahle  are  generally 
simihir  te)  theese  ])re)vieie!el  hv  mainstrexnn 
financiid  institutions  (sne:h  as  small 


'  1  tu!  Uirms  l.dw-Incoiiu?  and  t-oev-lncoine!  Ahm 
art!  (tediTiiul  in  snclion  lHe)K,ie)2  ot  ilia  int(!rini  rnla. 
'I’liewi!  (talinilidns  may  lia  diltdiiml  liiim  tlidse;  nsiul 
in  lilt!  (!(:dndini(;  sliutins  ciltid  lit!i(!atti!r.  Kor  s|)i!t:iii(: 
d(!linitidns  nilalad  to  itui  slndiiw.  |)li!asi!  ittfni'  to  llit! 
i:il(!(t  arlictos. 


husinexss  lemeling  anel  leneling  feir 
e:e)mmunitv  tae:ilitie!s  anel  ce)mme!re:i;d 
read  eestate!  ele!ve!le)])me!nt).  Ceertifieel 
CDFls  ejften  le!nel  te)  emel  make!  eainitv 
investments  in  markeds  that  ineiy  ne)t  he 
se!rve!el  by  m;unstre!am  finane:ial 
institutieens.  In  .lelelitieen.  Centifieel  CDFls 
mav  e)ffe!r  riite!.s  emel  terms  that  are!  meere! 
fle!xil)le  te)  Fe)w-lne:e)me!  l)e)rre)we!rs. 
Ceertifieel  CDFls  also  pre)viele!  seervicees 
thiit  he!lp  emsure!  that  eaeelit  is  nseel 
effeedively,  sue;h  as  teedmiead  as.sistane:e 
te)  small  husines.ses,  anel  heeme  buying 
anel  eaeelit  e:e)un.seling  te)  e;onsume!rs. 

As  e)f  April  2012,  theae  were  over  080 
Ce!rlifie!el  CDFls  (inclneling  Ce!rtifie!d 
CDFI  hanks  and  their  Certifieul  CDFI 
bi'mk  holeling  e;ompanies)  that  proviele 
finane:ial  pre)elucts  anel  servie;es  te) 
uneleaseerveet  pe)j)ulatie)ns  anel  elistrexsseel 
e:ommunities  in  the  Uniteel  States.  A 
the)re)ugh  analysis  was  e:e)nducte!el  of  a 
subset  of  004  Certifieel  ("DFls.  exeduding 
hank  holeling  companies,  to  e;e)m])ile 
e:onsi.stent  as.set  elata  een  this  i)e)])ulation. 
whie;h  is  re!pe)rte!el  below.  Thexse  004 
Certifieel  CDFls  are!  finaneaal  institntieens 
that  have  iive!rage!  le)tal  asseds  e)f  ,S55.0 
millie)])  (althe)ugh  aveaage  assed  size 
Vcnae!s  by  institntie)n  type!). 

(i.  doininiinHv  devalopnwnt  loan 
funds  ((dJLFs)  e;e)nstitnte!  aheent  (Ki 
pe!re;e!nt  e)f  Ce!rtifie!el  CDFls  anel  have 
iivenige  as.se!ls  e)f  abeeut  Si  0.0  millie)n. 
CDFFs  are!  usually  ne)npre)fits  thiit 
preeviele  finane:ing  <mel  ele!ve!le)j)me!nt 
se!rvie:es  te)  businessexs,  e)rganizatie)ns 
anel  inelivielnals  in  I,e)w-Ine:e)me!  urban 
cinel  rural  areuis.  CDFF’s  earn  he!  further 
e:ate!ge)rized  b.i.seel  on  the  tyi)e  e)f  edients 
sea  veel,  snedi  as  mie:re)ente!rpri.se!s.  small 
businesses.  he)nsing,  anel  community 
servie:e  organizations  (e!.g.,  health  e:are 
pre)vielers,  ediarter  sche)ol  operators). 

h.  CoinnninHv  dnvulopnwnt  crndil 
unions  ( CIXJUs )  uonslWuio,  about  22 
percent  e)f  Certifieel  CDFds  anel  have 
ave!rage  as.seds  of  SOO.O  millie)n.  CDCUs 
are  ne)nprofit  ce)operative!S  e)wneel  by 
members  that  j)rome)te!  eewnership  of 
assets  and  savings  anel  preeviele 
iifforelable!  cre!elit  anel  redail  finanedal 
sen  vices  te)  Low-lne:e)me  pe!e)ple. 

c.  (ionnnunity  duvulopmoni  bunks 
and  bunk  holding  coinpunios  eionstitute 
about  nine!  |)e!re;e!nt  of  ("ertifieul  CDFls 
anel  have  average  asseds  e)f  S208.8 
millie)!!.  CDI'd  biinks  pre)viele!  e:a|)ital  te) 
reehuilel  e!e:e)ne)n!ie:allv  elistreesseel 
e:e)n!n!nnities  threnigh  largeteKl  leneling 
anel  iievexstneent  emel  the  ])re)visie)n  e)f 
finanedal  se!rvie:e!s  te)  e:e)n!munity 
re!siele!nts  anel  husine.ss  eewners. 

d.  (ionununiiv  dovolopnwni  vontuw 
cupiiul  funds  e:e)nstitute!  aheent  threee 


pe!re:ent  of  all  Certifieel  CDFls,  have! 
average  assets  of  $0.7  neillie)!!,  anel 
ineduele  hedh  fe)r-pre)fit  anel  neenprofit 
e)rgimiziitie)ns  thiit  ])roviele!  eejnity  anel 
eleibt-with-eKpiity  feiatnres  feir  husine.sseis 
in  elistres.seiel  eaiimmmitiexs. 

A  iireiliminary  analysis  e:e)nehiede!el  by 
the!  CDFI  Funel  sheiws  that  Certifieel 
CDlris  that  are  large  einenigh  to  eleijileiy  at 
leiast  SlO  milliem  in  nenv  leneling  te) 
he)w-Ine:e)n!e!  e;e)n!n!unitie!s  are  the  n!e)st 
likely  partiedpants  in  the  CDFI  Be)nel 
Ciiiirantee  Pre)grani.  The  riitie)nale!  is  that 
e)nly  largeir  CDFls  will  he!  able  te)  iil)se)rl) 
anel  ele!])le)y  SlO  million  in  new  eiapital. 

In  partieailar.  ne)n-i)re)fit  CDFI  le)in! 
funels  are  eixpecteel  te)  he  the  primary 
participants  in  the  CDFI  Be)nei 
Cuarantee  Pre)grim!. 

a.  Aindvsis  of  CDFI  Fund  awardoos. 
First,  the  CDFI  F'unel  used  its 
Ce)n!n!miity  Investment  Imjiact  Sy.stem 
(CHS),  whied)  e;e)lle(ds  data  from  (dDFds 
that  have  reeieiveel  awarels  fre)m  the 
CDFI  Fnnel.  CDF'I  Pre)grim!  and  NACA 
Pre)gran!  iiwarelees  iire!  re!e]uire!el  te)  re!])e)rt 
total  i)e)rtfe)lie)  iinel  finanediil  elata  fe)r 
threee  years.  A  teetal  e)f  (>8  Ce!rtifie!el  CDFI 
leiiin  funels  we!re!  ielentifieel  that  i)re)viele!el 
e:e)nsiste!nt  elata  fe)r  a  five  yexir  pe!rie)el 
fre)!!!  2000  te)  2010  e)n  ii.ssets,  new 
le!neling.  anel  tyi)e!  e)f  le!neling.  The!  re!snlts 
she)weel  that  a  totiil  e)f  50  CDFI  leean 
funels  e)nt  e)f  the  08  eeriginateel  meere  than 
.$10  millie)!!  in  loans.  These  50  leian 
funels.  that  annually  eiriginateui  more! 
thill!  SlO  milliem  in  leians,  had  asseits 
thiit  rangeel  from  S25  milliem  te)  neiarly 
.S400  millie)!!.  As  a  reisult.  a  cute)ff  pe)ii!t 
e)f  a  n!inin!un!  e)f  S25  millie)n  in  iisseds 
was  exstablisheei  as  a  ])re!lin!iniiry 
e!.stii!!ate  e)f  the  threishold  to  i)arti(dpate 
in  the  CDFI  Bone!  Cnarantee  Pre)griim. 
Due  to  elata  limitations,  this  estimate  is 
hiiseel  e)n  a  sample  of  CDFI  awarelees 
anel  not  on  the  total  universe  e)f  Certifieiel 
CDFls.  Heeweiver.  given  the  laeT  e)f  elata 
e)n  non-awarelee  Certifieel  CDFls,  it  is 
pe)ssihle  there  are  eligible  CDFls  heleew 
the  S25  neillion  thresholel  capable  e)f 
])intied])iiting  in  the!  CDFI  Be)nel 
Cuarientee  Pre)grai!!. 

b.  Anedvsis  ofCiDFI  Fund  Coi  tifiod 
CDFls.  .Se!e:e)i!ek  the  CDFI  Funel 
e:e!rtifie;atie)n  elatahase  was  iiseul  te)  epierv 
the!  nnmher  anel  type  e)f  Ce!rtifie!el  CDFls 
that  hael  assets  e)ve!r  S25  millie)!!.  A  te)tal 
e)f  248  Certifieel  CDFls  have  asseds  eever 
.S25  millie)!!,  ii!edueling  77  CDFI  hin!ks, 

74  e;re!elit  i!!!ie)!!S,  01  le)an  fu!!els,  a!!el  e)!!e! 
ve!!tnre!  e;!ii)ital  ii!!!el.  This  gre)n])  is  a 
sa!nple  e)f  pe)te!i!tial  partiedpai!ts  in  the 
CDF’I  Be)!!el  Cuaranteu!  Pre)gran!. 
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Table  1 — CDFis  With  More  Than  $25  Million  in  Assets 


CDFt  type 

Count 

Share 

7o 

Sum  of  assets 

Share  of 
assets 
% 

Average  assets 

Minimum  asset 
size 

Maximum  asset 
size 

Bank  or  Thrift  . 

77 

32 

$24,705,263,619 

53 

$320,847,579 

$26,655,000 

$2,144,987,000 

Credit  Union  . 

74 

30 

12,589,364,746 

27 

170,126,551 

26,456,363 

1,623,228,958 

Loan  Fund  . 

91 

37 

9.073,961,136 

20 

99,713,859 

25,379,706 

1,424,547,537 

Venture  Capital  Fund 

1 

0 

59,151,038 

0 

59,151,038 

59,151,038 

59,151,038 

Grand  Total  . 

243 

46,427,740,539 

100 

191,060,661 

25,379,706 

2,144,987,000 

Source:  CDFI  Fund  Community  Investment  Impact  System  (CHS)  and  Certification  Database. 


(I.  T(ir}>(^t(!(i  P()i)iii(i1ions.  In  general. 
Certified  ODFls  primarily  serve  Low- 
Income  commnnilies  and  Low-lni;ome 
targeted  populations.  A  (Certified  CiDFI’s 
Investment  Anra  is  defined  as  a 
geographic  unit  (.state,  county,  census 
tract.  l)kK:k  group.  Indian/Native  areas), 
or  as  contiguous  geographic  units 
entirely  located  within  the  United  States 
that  meets  one  of  the  following  criteria: 

(1)  Has  a  poiJidation  ])overtv  rate  of  at 
hrast  2t)  percmit: 

(2)  has  an  nnemployment  rate  l..'i 
tiimrs  the  national  average; 

(3)  for  a  Metroi)olitan  Area,  has  a 
median  familv  income  (MFI)  at  or  below 
80  percent  of  the  greater  of  either  the 
Metro])olitan  or  national  Metro])olitan 
MFI; 

(4)  for  a  non-Metropolitan  area,  has  an 
MFI  at  or  below  80  percent  of  tlu;  gnutter 
of  (!ith(!r  the  Statewide  or  national  Non- 
Metropolitan  MFI; 

(.T)  is  wholly  located  within  an 
lunjtowerment  Zone  or  Fnteri)rise 
(Community:  or 

(0)  has  a  c;oimty  i)opulalion  loss 
gnuiter  than  or  etpial  to  10  j)ercent 
between  the  two  most  recent  census 
periods  for  Metropolitan  Areas  or  five 
|)(!rcent  over  last  fi\  e  years  for  Non- 
Metro|)olilan  areas. 

Under  the.se  criteria,  there  are  27.275 
census  tracts  (41  percent)  that  cjualify  as 
CDFI  investment  areas  out  of  00.28.'j 
total  census  tracts  in  U.S.  Of  these. 
22.3()0  are  Metro])olitan  census  tracts 
and  4.91 .1  Non-Metroj)olitan  census 
tracts.  There  are  209  counties  that 
(jiialify  as  a  result  of  the  comhinetl 
im])act  of  the  pojinlation  loss  and 
t)ntmigration  criteria.  Bascul  on  the  most 
r(;c(!nt  three-year  of  niporting  by  CDFls 
awardees,  ahoiil  20  jttM’cent  of  eligible 
census  tracts  are  .served;  howevtu'.  no 
transactional  lending  and  investment 
data  is  available  from  C(!rlifi(!d  non¬ 
awardee  (iDFls  and  tlKuefore  no 
estimates  of  lending  in  target  markets 
can  he  provichul  for  four-fifths  of 
Cerlilhul  CDl’ls. 

However,  it  is  noteworthy  that  CDFI 
investment  areas  and  target  markets  are 
highly  correlated  with  the  distressed 
and  nnderserved  areas  as  defined  in  the 


Community  Reinvestment  Act.-  In 
geiKual.  CcH'tified  CDFls  jjrovide 
financial  products  and  services  in  areas 
that  an;  hi.storically  nnderserved  by 
mainstniam  dej)osilorv  institutions. 

h.  Financial  products  offered  hv 
CDFls.  According  to  the  (iDFl  Fund 
Agency  Financial  Report  for  Fiscal  Ycuir 
2012.  CDF’ls  originated  over  .SI  .3  billion 
in  loans  in  2011.  Of  these.  I.T.O  percent 
wen;  commercial  r(!al  estate; 
originations,  which  included 
investments  in  charter  schools  and 
community  facilities  such  as  h(;alth 
clinics,  emplovnuait  and  training 
facilities,  and  cent(;r.s  that  jerovide 
.s(;rvii;es  for  low-income  children  and 
youth.  In  addition.  28  |)erc(;nt  of  these 
annual  originations  supported  small 
l)u.sin(;s.ses  and  microent(;rpris(;s, 
including  support  for  business 
incubators.  In  2011.  CDFls  also  financed 
over  24.000  affordable  housing  r(;nlal 
units.  The  majority  oflhe.se  investments 
were  located  in  very  Low-lnconu; 
ceemmunities  where  lending  for 
conuunnity  infrastructure  is  limited. 

3.  De.scri])tion  of  the  problem. 

The  availability  of  long-lerm  debt  and 
etpiity  capital  for  CDFls.  particularly 
non-profit  loan  funds,  is  one  of  the 
major  structural  i.ssnes  facing  the  CDFI 
industry.  Certifietl  CDFls  face 
challenges  at:ce.s.sing  long  term  caj)ilal  to 
su])port  th(;ir  lending  and  investment; 
such  challenges  are  related  to  broader 
structural  impediments  fac(;il  hv  Low- 
Income  communities  in  accessing 
affordable  and  a])propriate  financial 
services. 

CeiTiii(;d  CDFls  traditionallv  r(;c(;ive 
grants,  loans,  and  olh(;r  forms  of 
financing  from  various  .sources,  notablv 
banks  inc(;ntivized  by  the  Community 
Reinvestment  Act  (CRA).  However,  that 
capital  tends  to  be  short-  or  medium- 
term,  and  exiiensivc;  as  compan;;!  to 
jjroducts  non-CDl'T  or  for-profit  lenders 
can  obtain.-*  Lenders  and  inveslors  to 


‘Chiirlos  Tiinsiiv.  Ntichiu:!  .Sxv.ick.  Midiaol 
'I'iiiisoy,  Vickv  .SIimii.  ('.iipilal  Markals.  CDl'Is.  cnul 
Oif’iiniy.dtioiuil  (Wt’dU  liisk.  Uarsov  Insliliiti!. 


Certified  CDFls  lypicallv  provide 
Certified  CDFls  with  ca])ital  that  has 
maturities  often  years  or  less.  As  a 
result.  Certified  CDFls  endure  asset 
liability  mismatches  when  they  offer 
longiM'  term  lending  jiroducts  (i.e.. 
mortgages)  to  their  target  borrowers. 

Ai;i;ording  to  an  analvsis  by  the 
Carsev  Institute  at  the  University  of  New 
Ham):ishire.  which  was  ])repar(;d  for  and 
funded  by  the  CDFI  Fund,  “the  lack  of 
long-term  debt  financing  forces  CDFls  to 
(save  cash]  ])u.shing  down  leverage  and 
giving  the  ap])earance  that  many 
undei  leveraged  CDFls  an;  m)t  lending  as 
much  as  thev  could,  thus  n(;glecting 
(h;niaud  among  its  targeted 
consumers.”^  Certified  CDFI  loan  funds 
are  generally  not  well  h;v(;raged. 
possibly  r(;fh;cting  the  cost  of  debt 
availat)h;  to  them.  Additionally,  tlu; 
non-])n)fit  status  of  manv  CDl'Ts  also 
im;ans  that  they  do  not  (;njoy  the  tax 
hi;nefit.s  of  debt  leverage;  which  for- 
profit  financial  institutions  are  able  to 
take;  aelviintiige;  e)f.  Ae;e:oreling  te;  the; 
Car.sev  analysis,  “Ipjarticularlv  among 
lo;m  funels,  a  large;  number  e)f  CDFls 
hcive  very  little  leverage  (i.e.,  the;y  funel 
lhe;mse!lve;s  mainly  through  ne;t  asse;t.s, 
ne)t  eh;ht).  The  meelian  CDFI  loan  fund 
in  200' )  was  h;ve;rage;el  at  just  .SI.  10  in 
liabilitie;.s  ie)r  every  .Si  in  net  as.sets. 
Ahont  eight  pe;re;e;nt  of  h)an  funels  hael 
no  liabilities  what.soe;ve;r.  Banks  anel 
e.reelit  unie)ns  are;  typie:ally  h;ve;rage;el  at 
a  rate;  e>f  10:1  or  me)re;.”  ’’ 

The;  re;asons  hehinel  the  lae;k  e)f  ae:e:e;ss 
te)  h)ng-te;rm  elebt  available  in  e:apital 
markets  are;  e:e)mph;x;  he)we;ve;r,  a 
meirket-baseel  appre)ae;b  fe)e:use;.s  een  eene 
key  ehnnent:  the;  risk  e)f  Certifieel  CDFls. 
Cajeitai  markets  typit:ally  rely  e)n  the 
e:re;elit  ‘atings  by  rating  age;ne:ie;.s  te; 
ele;te;rmine;  the;  inte;re;,st  rate;  anel  terms  e)f 


I  Iiiiv(!i-silv  ()l  N((\v  I  liini|)stiii-(!.  Diirtiiiiii.  N(!\v 
1  iiinipstiiro.  p.  37. 

■'Micli.u!!  .Swack.  jack  Norihriip.  aiict  l-a'ic 
tlan”(ni.  COM  tintii.slry  Analy.sis.  .Spring  2i)\2. 
eiarst^v  Inslilutn.  I Inivin'.silv  oI  Niiw  I lainpsliirt!. 
t)urhain.  N((\v  I tainiisliiro.  p.  l.'i. 

'Ntictiad  Swack.  jack  N()itliru|).  amt  Mic 
ttangeni.  (.'Dh'I  Indusliv  An(dvsis.  .S|)ring  2l)\2. 
Carsny  lastilnli!.  llnivm-sity  ot  Nenv  liain|)sliin!. 
Oiirtiain.  New  llanipstiin!.  p.  le). 
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ail  investment.  According  to  Tansey  et 
al..  tlie  inability  of  credit  rating  agencies 
to  accurately  assess  credit  risk  of  CDFls 
is  due  to:  the  absence  of  standardized 
data  of  risk  iierforinance;  the  lack  of 
consistent  audited  financials  limiting 
the  ability  to  di.scern  assets,  specifically 
cash,  available  for  rejiavment;  the  need 
for  the  develo])ment  of  comparable 
ratios  to  analyze  financial  health; 
(Certified  CDfds'  willingness  to  engage  in 
non-conventional  lending:  and.  the 
jierceived  risk  of  lending  to  Low-Income 
commnnities.  Such  challenges  result  in 
pro])o.sed  investments  to  ('.DFIs  that  are 
unrated  or  rated  as  below  investment 
grade,  thus  not  attrat:tive  to  the  cajhtal 
markets. 

(I.  Distributional  issiias  in  provision  of 
financial  services  in  Low-Income  Areas. 
The  risk  of  lending  to  (Certified  CDFls 
and  ultimately  to  Low-Income 
commnnities  is  steejied  in  the  chronic 
distributional  gaps  in  the  provision  of 
financial  .services  and  ])roducts  to  Rural 
and  urban  Low-Income  Areas  of  the 
United  States,  thus  contributing  to 
limited  credit  risk  information  for 
mainstream  financial  institutions  to 
underwrite  new  activity  in  the.sci 
communities.  'I'lu!  lack  of  credit 
information  for  many  Low-Income 
households  in  addition  to  smaller  loan 
sizes  ty])ical  of  Low-Income 
commimities  often  results  in  higher 
transaction  costs  for  current  lending.  In 
addition,  the  substantial  lack  of  data 
and  higher  co.sts  in  serving  the.se 
communities  also  inhibits  tin;  access  to 
long-term  ca])ital  forfiDFIs  that  serve 
these  commnnities. 

In  rural  areas,  lack  of  access  also 
.stems  from  the  more  limitecl  deal  Hows, 
limited  supporting  infra.strnctnre.  and 
the  difficulty  of  providing  oversight  for 
sparsely  populated  areas.  Furthermore. 
CDFI  investments  are  often 
characterized  by  the  small  scale  of 
individual  transactions  ami  the 
perce])tion  of  a  high  degree  of  risk.“ 

Using  census  ])anel  data  on 
economically  distressed  areas. 
p(!r.sistent  poverty  has  been  located  in 
the  same  geograjjhic  areas  for  ov(!r  half 
a  century,  including  the  lower 
Mississi])])!  Delta,  areas  along  the  Rio 
(Irande.  and  traditional  Native 
American  territories  in  the  We.st.^  Many 
households  in  i)ersistent  poverty 
counties  are  ‘‘nnhanked”  and  have  little 


''Michat;!  .Swack,  lack  Nortlinip.  and  Mric 
llan^tMc  Cni'l  huliisin  Analysis.  .Spriii”  'H)i2. 
Carsiiy  Insliliitc.  llnivcrsity  ol  New  I iainpshiric 
Diirliaiii.  N(!W  Itainpsliin!.  p.  14.  .\\  ailal)l(!  at  htij):// 
\y\\\v.f:diijun(l.<^in/(im:s/CAil/2()l2/ 
(:(nsvy"„2()I!(^IH>il%2()PI!"„2()()42.~i  12.1x11. 

^I''oi'a  list  ol  porsistcnl  poveatv  counties  used  l)v 
llie  Cni'  l  Fund,  see  lxU])://\\  \v\y.c(tfit\nnl.>’a\  / 
what  ne  ilo/pcrsislonipovcriy.asp. 


or  no  credit  score  information  hecanse 
they  may  opt'ntte  with  cash  in  the 
informal  (tconomy;  many  live  in  areas 
characterized  by  poverty  rates  of  more 
thiin  20  perctmt.  About  thret!  (ptarters  of 
persistent  povta  tv  tireas  relhtct  the 
minority  status  of  their  ])opnlation.s, 
showing  <1  concttntnilion  of  persi.stent 
poverty,  low  incomes.  <md  lack  of 
iiiiiincial  services  in  minority 
commimities.  According  to  the 
Economic  Research  Service  (ERS)  at  the 
IJ.S.  Department  of  Agriculture  (USDA), 
of  the  442  “high-poverlv  comities  in 
20()()  (ha.sed  on  1000  income),  three- 
fourths  reflect  the  low  income  of  their 
raciiil  and  ethnic  minorities  and  are 
classified  as  black,  Hispanic,  or  Native 
American  high-poverty  counties.  In 
these  counties,  either  a  majority  of  the 
])oor  are  Black.  Hispanic,  or  Native 
American,  or  it  is  only  the  high 
incidence  of  ]K)verty  among  these 
minority  groups  that  brings  the  county's 
overall  rate  above  20  percent.  Of  the 
remaining  fourth  of  high-poverty 
counties,  mo.st  (01  counties)  are  located 
in  the  Southern  Highlands  of  eastern 
Kentucky,  West  Virginia,  and  jiarts  of 
Missouri  and  Oklahoma.  In  these  areiis, 
the  poor  itre  priulominantly  non- 
1  lispanic  Whites."  ’* 

1).  Market  failure.  Rural  and  nrhan 
Low-Income,  vitry  Low-Income.  <md 
persistent  povin  ty  .ireas  are  nnder.served 
by  mciinstream  financial  institutions  and 
lack  access  to  investment,  cajiital.  and 
credit.  Low  lending  rates  in  the.se 
comimmities  create  an  information 
deficit  for  asse.ssing  risk  for  individual 
hon.seholds  and  neighborhoods  in 
mortgage,  hitsiness,  and  consumer  credit 
markets,  and  contrihnte  to  higher 
tran.saction  costs.  Furthermore,  credit 
rationing  can  affect  both  Low-Income 
communities  and  Uertified  (iDFIs  that 
serve  this  market  niche. 

Market  failures  in  the  provision  of 
financial  services  to  Low-Income  areas 
have  been  well-documented  in  the 
academic  literature  (see  Akerlof, 
Stieglitz,  Klausner,  Richardson,  Mills 
and  Luhnele).”  One  market  imperfection 


“  lillp://\v\v\y.crs.iistla.<‘i)v/Hriclin<’/ 
in  ...'xpavintywallaw/poytntyymyiapby.bUn. 

(A)  AkiM’lol.  (Fioi;*!!  A.  1071).  "'I'lu!  Miirk(!l  lor 
i.iMiions:  Qiiiility  I  Incorliiintv  ojkI  llio  Mnrk(M 
M(!(:hiinisin."  Tba  Qnartniiy  lonrnal  ol  bconaniics. 
(14  (:i);  4Ka-.S()().  AkcM'lol  iirmi(!s  llial 
un(lor(li!V(!lo))o<l  areas,  sm.li  as  l.ow-Inconu!  and 
persisloni  poverty  areas,  may  remain  imdeiadoped 
(liK!  lo  llu!  lack  of  inrormalion  Isuch  as  the  lack  ol 
c:re(iil  scor(!S  for  liousidiolds  opiaalin^  in  the 
informal  itconomy)  and  Ihe  hieh  costs  of  ohlainin” 
accurate  information  on  tlie.se  credit  risks. 

According  lo  Akerlof.  "Cnulil  markets  in 
imd(M'd(!yelo|)ed  areas  often  strongly  ridlecl  llu; 
operation  of  Ihe  l,(mions  I’rincipli!."  In  Ihe  Lemons 
I’rinciple.  "liad  cars  drivi!  out  llie  got...  hecau.s(!  they 
sell  al  till!  sami!  prices  as  Ihe  good  cars."  in  other 
words,  the  |)erceplion  of  average  higher  risk  in  l.ow- 


is  the  inherently  asymmetric 
information  between  a  lender  and  a 
borrower.  Klausner  notes  that 
“borrowers  often  know  more  about  their 
own  risk  of  default  than  do  lenders. 

I*  *  *  I  When  a  hiiiik  makes  a  loan  it 
does  so  ha.sed  on  information  regtirding 
the  default  risk  of  the  borrower." 

Both  targeted  end  mainstream 
financial  lending  programs  depend  on 
credit  scores  to  a.ssess  risk  to  provide 
financial  .services  to  their  customers. 
However,  credit  .scores  are  often  limited 
in  Low-Income  comimmities  due  to  the 
low  level  of  lending  by  mainstream 
financial  institutions  in  the.se 
commnnities  and  the  resulting  lack  of 
information  on  the  risk  of  default  for 
these  loan  products.  In  addition,  Low- 
Income  households  may  operate  in  the 
informal  economy  and  may  not  have 
credit  score  information. 

Credit  rationing  is  likely  to  occur  in 
Low-Income  Areas  because  generating 
individual  credit  risk  scores  would  he 
too  costly  for  lenders.  Klausner  and 
Richardson  note  that  heCcUise  hanks  seek 
to  maximize  their  profit,  they  hind  other 
financial  institiitionsl  niiiv  he  averse  to 
lending  to  Low-Income  Aretts  due  to  the 
low  value  of  fin:mcial  transactions  and 
the  lack  of  credit  score  information  to 
cissess  the  riskiness  of  loiins. 


Incnini!  Arciis  miiv  prnvnnt  ilnsnix  ing  Loi  rnwtirs 
Iroin  a(:(:(!ssing  crnilil  niiil  capital  IViiin  inainsircain 
li!nil(!is.  llowcviir.  non-trailitional  Icnilcis  such  as 
CDFls  art!  willing  In  conduct  individual 
underwriting  and  arc  alili!  to  enter  these  inarkiMs. 

(It)  .Stiglitz.  (oseph  K..  and  .\ndrew  W(!iss.  ItlHt). 
C'n'f///  mlianiny,  in  inarkris  n  itb  inipoiU'ot 
infonnnlion.  I’rincelon.  N.).;  Kconoinelric  Research 
I’rograin.  I’rinceton  Cniversilv. 

(C)  Klaiisni!!'.  Michael.  "Market  laiinre  and  Ihe 
Connnnnitx  Reinveslinent  ,\i;l:  .\  market-oriented 
alternative  to  Ihe  Community  KeinvesImenI  .Act." 
rniv(nsilv  ol  Pennsylvania  Ijiw  lUn  iew.  Vol.  143. 
No.  .A  (May  1<I<).t)  pp.  l.A(il-l.At):t. 

(D)  Ricliardson.  Christopher.  "The  Community 
KeinvesImenI  Act  and  Ihe  economics  ol  regulalorv 
policy."  Fonlbani  t  'lixan  Law  lournal.  Vol.  2!).  Issue 
4.  201)1.  .Ailicle  11.  Richardson  argues  tl)at  "low 
levels  of  lending  in  low-  and  moderate-income 
(LMI)  areas  result  from  Ihe  inahilitv  of  rational 
lending  decisions  made  hv  prolil-maximizing 
lendeis  to  achieve  a  socially  optimal  flow  of  credit 
lo  l.Ml  areas.  The  market  failure  occurs  because  Ihe 
marginal  cost  of  a  single  lender  ac(|uiring  llie 
information  necessary  lo  adiiipiatelv  assess  risk  and 
identify  profilahle  lending  opportunities  in  i.MI 
areas  outweighs  Ihe  potential  marginal  henefil  Ihe 
lendiircaii  e.xpeci  lo  accrue.  In  Ihe  extreme  case,  if 
no  singli!  lender  will  rationally  decide  lo  lend  in  tiu! 
area,  and  no  loans  will  he  made"  (p.  11)14). 

(I'd  Mills.  Iv.S.  and  L..S.  l.uhuele.  1!)!I4. 
"I’erformance  of  residential  morigagiis  in  low- 
income  and  moderate-income  neighhorhoods." 
loin  lull  o!  Ileal  Pstale  Pinanee  anil  Peonoinics  ll(:t): 
24.")-2(it). 

"’Klausner.  Michael.  "A  tradable  obligation 
approach  lo  the  Community  Reinyestm(!nt  .Act"  in 
Chakraharti.  I’rahal.  201)!).  ilevisilin^  the  Cl!.\: 
peispeclives  on  the  iiiliiie  ol  the  (ionnnnnily 
lleinyestnieni  Act.  Huston.  Mass:  Federal  Re.serve 
Bank  of  Boston.  bllp://w'w  \y.libsl.oi'y/pablicalions/ 
coinnninily/cra/reyisitiny  era. pdf. 
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4.  Solutions  to  the  Problem. 

Through  the  (dlFI  Bond  (hiarantee 
Program.  Certified  C.DFIs  will 
demonstrate  the  ability  to  succe.sslullv 
de})lov  conventional  long-term  debt, 
with  maturity  dates,  pavment  .schedules, 
conditions.  t;ovenants.  and  reporting 
r(!(iuii(;menls  similar  to  lho.se  reciuired 
and  provided  by  capital  markets.  The 
Hmnl  (hiarantee  Program  will 
nujuiri!  .standardized  data  colh;ction  and 
porthdio  monitoring,  (hivelop  a 
mechanism  lor  accnratelv  assessing 
(iertilied  (31F1  credit  risk,  and  provide 
capital  markets  with  a  track  record  on 
which  to  base  future  lending  and 
invest  ment.  Moreover.  the(',Dl'4  Bond 
(luarcintee  Program,  because  ol  the 
maximum  30  year  maturity,  will  allow 
('.ertilied  (33FIs  to  offer  a  higher  volume 
of  longer  term  products  to  their 
borrowers  as  wcdl  as  manage  tlnnr 
interi'st  rate  and  duration  risk  because 
of  imj)roved  asset/liabilitv  matching. 
This  will  further  close  the  gaj)  in  the 
provision  of  investmimts  in  community 
facilities,  business  lending,  and 
financial  .services  to  rural  and  bow- 
income  resichmts  and  husines.ses. 
addriissing  distributional  issues  in  the 
provision  of  financial  services. 

a.  (Un  tifiiHi  (llWIs  (IS  paiantial 
solution  to  iindorsorvod  nuirkots  and 
nuirkot  l(iiliiro.  A  potential  solution  to 
distributional  i.ssues  in  the  ])rovision  of 
financial  servic(!s  and  mark(!t  failun;  is 
lending  by  financial  institutions  such  as 
(airtified  (]DFl.s.  However,  due  to  their 
customer  ba.se  (bow-income  residents 
and  small  busine.sses  and  nonprofits 
serving  bow-income  communities),  the 
credit  rationing  that  limits  accciss  to 
capital  for  tho.se  customers  also  limits 
the  ability  of  C^ertified  (^DFls  to  .secure 
affortlable  long-term  ca})ital.  Moreov(!r. 
there  is  no  standardized  data  on  the 
universe  of  Certified  CDFls.  es|)eciallv 
unregulated  loan  funds  that  do  not  have 
award  njporting  history.  The  CDFl  Bond 
Cuarantei!  Program  would  provide 
access  to  a  maximum  of  .S2  billion  in  30- 
year  long-term  capital  to  address  the 
distributional  effects  and  market  failnn; 
faced  by  bow-lncomi!  residents  and 
communities  as  well  as  the  inability  of 
Ccatifnul  CDl'ds  to  .secure  long-term 
capital  to  sup])ort  their  lending  and 
investment  efforts. 

1).  Ijn\'orin<’  tiu;  transaction  costs  of 
hnidinp,  to  Low-lncomc  Areas. 
Transaction  costs  for  the  provision  of 
financial  services  in  bow-income  Arcias 
are  often  higher  because  many  bow- 
income  hou.seholds  have  no  credit  score 
data  that  can  b(!  u.stid  to  standardize  and 
lowin'  the  co.st  of  the  underwriting 
jnocess.  In  part,  this  is  due  to  the  fact 
that  many  bow-income  households  do 


not  u.se  traditional  financial  institutions 
for  banking  needs,  reiving  on  fringe 
banking  .services  (e.g..  check  cashers. 
payday  lenders,  etc.)  to  conduct 
financial  transactions,  tlun'iihy  limiting 
available  credit  historiijs  and  credit 
scori!  data.  The  (33F1  f’und  estimates 
that,  based  on  credit  .score  data  at  tin; 
cmisus  tract  levcd.  a  total  of  27  percmit 
of  very  bow-income  households  are 
mi.ssing  credit  FKX)  .scores.  c.om])ared  to 
eight  ])ercent  for  higher-income  areas 
(see  Table  2  below).  These  figures  may 
underestimate  the  number  of 
households  without  credit  scores 
because  they  an;  based  on  a  sam])le  of 
households  that  i)rovided  data,  adjusted 
for  the  ])opulation. 


Table  2— Credit  Score 
Information 


Median  family  in¬ 
come  as  a  per¬ 
cent  of  area  in¬ 
come  by  census 
tract 

Population 
share  in 
sample 
% 

Percent 

missing 

credit 

scores 

% 

a.  <50%  . 

5.99 

27 

b.  50%<80%  . 

26.83 

18 

c.  80%<120%  ... 

46.99 

12 

d.  120%<200% 

18.40 

9 

e.  >200%  . 

1.79 

8 

Grand  Total 

100.00 

14 

Source;  analysis  by  the  CDFl  Fund  using 
Census  Bureau  2000  Summary  File  1  demo¬ 
graphic  data  and  FICO  scores  by  census  tract. 


Another  factor  inhibiting  credit 
|)rovisioning  is  the  lower  jn'ofitability 
associated  with  lower-value  loans.  I'his, 
combined  with  exjjmisive  underwriting, 
make  the  provision  of  loans  and  services 
to  bow-income  po])ulation.s  unprofitable 
for  main.stnxnn  financial  institutions. 
According  to  the  (kir.sey  Institute 
‘‘Itlhese  transactions  co.sts  can  be  high 
for  (]DFls  hecau.se  (]13Fls  market, 
underwrite,  and  originate  smaller  loans, 
and  provide  monr  intensive  .services.  As 
a  co.st  driver  for  (]I3F1  boan  Funds, 
operating  expense  |as  a  residt  of  high 
transactions  co.sts  to  collect  information 
on  bow-income  communities  and  to 
underwrite  smaller  value  loansi  is  by  far 
the  largest  component  of  an 
organization's  exi)enses,  dwarfing  both 
cost  ofca])ital  and  loan  loss  expen.se.”  " 

If  the  .$200  million  to  .S2  billit)n  range 
is  used  to  estimate  the  minimum  and 
maximum  imi)act  range  for  th(i  (',13F1 
Bt)nd  (luarantee  program,  using  tlu; 
average  loan  size  of  S7.'j .()()()  for  (IDFIs. 
a  total  of  2.()li7  loans  to  20, (>70  loans 

' '  Mi(:liii(3  .Swack.  jack  Noi  llinip.  and  la  ic 
llan»(!n.  CDKI  Industi  v  .Analvsis.  .Sprini;  2012. 
('.arsev  Insliluli!.  llnivcr.silv  ol  New  I lainpshirc. 
Durliani.  New  tlain|isliir(!.  p.  0.  Availal)l(!  at  hit)):// 
\\\\\y.i:djijuml.<>()v/(i(>i:s/CAil/2l)12/(:(irse\'\t2ll 
\icin>ii",i,2()Pli%2(H)42rtl2.]nlt. 


may  be  issued.  A  shan;  of  the.se  loan.s — 
potentiallv  over  half — will  involve 
(hitailiul  and  costly  imdm'writing 
iidbrmation  at  tin;  houscdiold  and  firm 
l(!vel  for  loan  recipients  that  otherwi.se 
would  not  r(!ceive  funding.  A  shan;  of 
these  loan.s  will  include  households  and 
firms  that  do  not  have  credit  available 
el.sewhere  from  mainstream  financial 
institutions  for  long-term  mortgages, 
communitv  facilities  such  as  charter 
schools,  small  business  and  microloans, 
and  financial  hanking  services.  As  a 
result  of  lending  by  particijiating 
(Certified  (33Fls,  the  (Xatified  CDFls  will 
generate  new  credit  score;  data  from  the 
loans  to  such  consumers,  which  in  turn 
will  provide  new  credit  information  on 
these  products  and  market  s(;gments. 
which  should  mitigate  the  risk 
associated  with  a  lack  of  credit  data  on 
bow-income  and  rural  communities  and 
borrowers.  This  information  can  lower 
transaction  co.sts  and  encourage 
increa.sed  ])artici])ation  of  traditional 
financ.ial  institutions  in  underserved 
an;as,  thereby  attracting  additional 
ca])ital  from  the  ])rivat(;  sector.'^ 

c.  Providing  long-term  debt  and 
leverage.  According  to  the  (’ar.s(;v 
Institute;,  “|t  |he;  availability  e)f  le)ng-te;rm 
ele;bt  anel  e;eienty  eiajiital  fe)r  CDFls, 
))arlieadarly  le)an  funels,  is  e)ne;  e)f  the 
inaje)!'  strueitural  issue;s  fae:ing  the; 
inelustrv.  I*  *  *  ITlu;  lae;k  e)f  leaig-term 
ele;bt  finime:ing  Ibreies  CDFls  te;  |siive; 
e:ash|  ])ushing  eleewn  le;ve;rage;  anel  giving 
the;  a])])e;arane:e;  that  many 
unele;rle;ve;rageel  (33Fls  are;  neet  leneling  as 
mue:h  iis  the;y  e:e)idel,  thus  ne;gle;e;ting 
elemanel  ameeng  its  targe;te;el 
exensumers.”  ' '  The;  analysis  by  the 
(kirse;y  Institute  ne)te;el  that  (a;rtifie;el 
(]DFls  have;  ae:e:e;ss  to  she)rt-te;rm  e:apital 
anel  e;annejt  ace:e;ss  longer-term  e.apital. 
benelers  anel  investe)rs  to  Ce;rtifie;el  CDFls 
ty])ie:ally  preeviele;  C.e;rtifie;el  CDFls  with 
e:a])ital  that  has  maturities  often  years 
e)r  le;ss.  As  a  residt.  Certified  (iDFls 
e;nelure;  asse;t  liability  mismate:he;s  when 
they  offe;r  leinger  term  le;neling  pre)ehie;ts 
(i.e;.,  mortgiiges)  te;  the;ir  target 
he)rre)we;rs. 

The;  analysis  by  the;  Carse;y  Institute; 
alse)  fenmel  that  Ce;rtifie;el  CDFl  leian 
funels  are;  generally  neit  we;ll  le;ve;rcige;el, 
])e)ssibly  re;fle;e:ting  the;  e;e)st  eif  ele;bt 
available;  te;  them.  Ae:e;oreling  te)  the; 

'■NS(U!:  “(^ollaljonilors  iir  tidiiipnliloi's';'  Lxiimininf> 
Ihi!  Kdlation.sliip  ItiSwiHai  e;i)l''ls  and  Mainslri^ain 
ISaiik.s  in  L(nulin»  In  .Small  Musimissns  in 
UndiM'sorvnd  Markols"  hv  (itu)!!  .STiiith.  .Snan 
/.iidimhacli.  |nnnil(M'  Ncnvnn  and  .Sarah  Duda.  TIu! 
Wondstock  Instilnln.  puhlisimd  hv  tlm  Cni''!  Fund. 
2l)()<)  http;/Avww.(:drdund.g()\7iinpa(:l  wn  make;/ 
n!s((ar(:h/(:(nnimnntv-(!(:()n(nni(;-d(!V(!h)|)in(!nl. 

'  ’Michaol  .Swack.  lack  Northriip.  and  kaic 
tlan^cn.  e:i)l'’l  Indnsirv  Analysis.  Spriii};  21)12. 
(iarsev  Insliliilo.  llideansitv  otNcw  liainpshii'i!. 
nnrhain.  Ninv  Itainpshiri!.  p.  l.'i. 
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analysis,  “Iplarticularly  among  loan 
funds,  a  large  ninnher  of  CDl’Is  have 
v(!ry  littl(!  leverage  (i.e..  they  fund 
themselves  mainly  through  net  assets, 
not  deht).  The  median  (iDFl  loan  fund 
in  200?)  was  leveraged  at  just  SI. 10  in 
liahiliti(!s  for  evm'v  $1  in  net  as.sets. 
Ahoiit  eight  |)er(:ent  of  loan  funds  had 
no  liabilities  whatsoever.  Banks  and 
credit  unions  art;  ly])i(:alty  leveraged  at 
a  rate  of  10;1  or  more.”  '  *  The  CDFl 
Bond  (hiarantee  Brogram,  because  of  the 
maximum  30  year  maturity,  will  allow 


(Certified  (IDFls  to  offer  a  higher  volume 
of  long(!r  term  products  to  their 
borrowers  as  well  as  manage  their 
inter(!sl  rate  and  duration  risk  t)(;canse 
of  im])rov(!d  asset/liahility  matching. 
This  will  furtlu!!'  close  the  gaj)  in  the 
provision  of  services  to  Low-Income 
nisidents  and  businesses. 

Finally,  the  (kir.sey  analvsis  indicates 
that  the  av(;rage  tm  in  for  cnnlil  ])rovided 
to  (]DFls  is  randy  above  I.S  years.  When 
appropriately  compared  based  on  term, 
the  cost  of  funds  under  the  (IDFl  Bond 


(hiarantee  Program  is  significantly 
lower  than  what  is  currently  available  in 
the  market.  'I'he  (lar.sey  analysis  notes 
that  CIJFls  tyj)ically  borrow  on  a 
secured  basis  at  more  than  100  basis 
points  above  the  London  Interbank 
Clffered  Rate  (LIBOR),  and  that  this  is  for 
shorter  terms  than  contemplated  under 
the  ODl'  l  Bond  (hiarantee  Program. 

.'j.  Baseline 

(liirrentlv,  the  (dJl'l  Fund  administers 
six  grant  and  tax  allocation  programs: 


Table  3— CDFI  Fund  Award  Programs 


Program 

Type/Status 

Purpose 

Total  amount  award¬ 
ed/number  of  award¬ 
ees  last  funding  round 

Highest  awa  d  amount 

CDFI  Program . 

Grant/Annual  Appro¬ 
priations. 

Provides  financial  assistance  awards  to  insti¬ 
tutions  that  are  certified  as  CDFIs,  and 
technical  assistance  grants  to  Certified 
CDFIs  and  entities  that  will  become  cer¬ 
tified  as  CDFIs  within  three  years. 

Note:  The  CDFI  Fund  may  give  a  financial 
assistance  award  in  the  form  of  a  loan  if 
the  CDFI  provides  a  loan  as  its  matching 
fund.  Direct  loans  are  dictated  by  the  term 
and  conditions  of  the  loan  submitted  as 
matching  funds. 

$149  million/144 
awardees. 

$1.4  million. 

Native  Initiatives . 

Grant/Annual  Appro¬ 
priations. 

Assists  entities  in  overcoming  barriers  that 
prevent  access  to  credit,  capital,  and  fi¬ 
nancial  services  in  Native  American,  Alas¬ 
kan  Native,  and  Native  Flawaiian  commu¬ 
nities  (Native  Communities).  The  Native 
Initiatives’  central  component  is  the  Native 
American  CDFI  Assistance  (NACA)  Pro¬ 
gram,  which  increases  the  number  and  ca¬ 
pacity  of  existing  or  new  CDFIs  serving 
Native  Communities. 

$1 1.5  million/33 
awardees. 

$750,000. 

Bank  Enterprise 

Award  Program. 

Grant/Annual  Appro¬ 
priations. 

Provides  grants  to  FDIC-insured  banks  for 
increasing  their  investment  in  Low-Income 
communities  and/or  in  CDFIs. 

$18  million  * . 

$500,000*. 

New  Markets  Tax 

Credit  Program. 

Non-cash  Tax  Credit 
Authority/Annual 
Renewal. 

Provides  tax  credit  allocation  authority  to  cer¬ 
tified  Community  Development  Entities 
(CDEs),  enabling  investors  to  claim  tax 
credits  against  their  Federal  income  taxes. 
The  CDEs  in  turn  use  the  capital  raised  to 
make  investments  in  Low-Income  commu¬ 
nities. 

$3.5  billion  in  annual 
authority. 

n/a. 

Capital  Magnet  Fund 

Grant/FY  2010  only  ... 

Provides  grants  for  CDFIs  and  other  non¬ 
profits  to  finance  the  development,  reha¬ 
bilitation,  and  purchase  of  affordable  hous¬ 
ing  for  Low-Income  people. 

$80  million/23  award¬ 
ees. 

$6  million. 

Financial  Education 

Grant/FY  2009  and 

Provides  financial  assistance  awards  to  en- 

$4.1  million/4  award- 

$3.15  million/ 

and  Counseling 

Pilot  Program. 

FY  2010  only. 

able  Certified  CDFIs  and  other  eligible  or¬ 
ganizations  to  deliver  a  variety  of  financial 
education  and  counseling  services  to  pro¬ 
spective  homebuyers. 

ees". 

$400,000“. 

‘Based  on  most  recent  funding  round. 

“In  FY  2010,  the  CDFI  Fund  was  appropriated  $4.1  million  for  the  FEC  Pilot  Program,  of  which  $3.1  million  was  specifically  appropriated  for 
an  award  to  an  organization  located  in  the  State  of  Flawaii  and  $1  million  was  appropriated  in  FY  2010  for  the  FEC  Pilot  Program. 


a.  SixH  of  hums  iindor  the  C.DFl  Bond 
(liiorontoo  Program  graatar  than  currant 
('AWl  Fund  j)rogr(nns.  While  valuable. 
(;DF1  Fund  programs  jirovide  limited, 
short-term  cajjital  for  ('.DFIs.  The 


MifliiU!!  .Su'iick.  lack  Nortlirup.  and  la'ic 
Han»(;n.  CDFI  Incliisliy  Analysis.  .SpriiiR  2012. 


increased  com])etifivene.ss,  small  award 
size,  and  annual  uncertainty  in  the  total 
amounts  to  he  awarded  limit  (h3Fls’ 
ability  to  plan  effectively  for  long-term 
])roject  and  capital  needs.  For  the 


Carsov  Instilnh!.  llnivcisilv  oI  Ncnv  I  lanipshirc. 
niirhain.  Now  Hampshire,  p.  14. 


baseline  analvsis  without  the  (]DF1 
Bond  (hiarantee  Program,  the  (IDFl 
Fund  assumes  that  the  above-mentioned 
|)rograms  would  he  a])])ropriated  at 
historical  levels  and  estimates  that 
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(liatilied  (IDFls  would  borrow  and  lend 
at  cuirenl  hwels. 

1).  T71/'7  landing  at  cnrrant  lavals.  In 
I'Y  2011,  (',l)l''l  Fund  awardees  rej)orted 
originating  t()..313  loans  or  inv(!.stinents 
totaling  Si. 2  billion,  basiul  on  tlunr 
porttdlio  ot  activities  in  2010.  This 
includ(‘s  .S.3.')7.3  million  lor  .'I.OlO  home 
improveimait  and  |)nr(:ha,se  loans. 

S2‘)(i.H  million  lor  .'j.233  busine.ss  and 
micrcxmlerprise  loans,  and  S289.2 
million  for  ()7t)  residential  real  estat(! 
transactions.  These  data  on  the  amount 
and  number  of  loans  or  investments 
originated  |)rovid(!  haselincjs  for 
Ixmchmarking  and  targeting  program 
])eri()rmance.  llmhir  the  (illFl  Program, 
real  estate  loans  financaxl  17.778 
affordable  housing  units,  including 
1.').5)7')  rental  units  and  1.795)  owner 
units.  (iDFIs  also  provided  extcmsive 
financial  products  and  services  to 
imbankiMl  and  underserved  individuals 
by  opening  (i..')37  new  bank  accounts 
and  maintaining  7,007  Individual 
l3eveloi)m(!nt  Accounts  totaling 
S5), 131. 382  in  savings.  (illFls  re|)orled 
providing  financial  literacy  coun.scding 
and  other  training  opportunities  to 
177.2.')2  individuals.  Finally,  loans  and 
investments  originatcnl  by  (illFls  over 
the  last  three  years  wcne  locat(;d  in  more 
than  22  ])(!rc(!nt  of  eligible  ccmsus  tracts, 
excecxling  the  target  of  10  pca'cent. 
Average  (Ra  tified  CiDFI  awardee  loan 
sizes  for  all  loan  types  from  2003  to 
2010  are  .S02.000.  and  the  average  term 
is  .'>.5)  y(!ars.  Averagi;  commercial  real 
i!statc  loan  sizes  an;  8094.000  with  an 
average  term  of  0.4  vaxirs. 

c.  11770/  wonld  occur  in  the  absanca  of 
the  CDF!  Bond  (iiiarantaa  Program.  Tlu; 
absence  of  the  C33FI  Bond  (uiarantee 
Program  limits  the  ability  of  (Ra  tified 
CI)FI‘>  to  ])rovide  long-term  affoi'dable 
loans  and  investments  to  Low-Income 
bori’owers,  individuals,  and  small 
businesses.  Financial  innovation  and 
development  of  products  specifically 
tailored  to  Low-Income  communities 
may  be  cintailed  and  tlu;  potential  for 
(Certified  (IDFIs  entcaing  private  capital 
markets  would  also  be  limited.  The 
ODfd  Bond  Guarantee  Program  would 
I’esnll  in  a  share  of  lending  that  would 
not  otherwise  occur  in  Low-Income 
areas,  as  well  as  leveraging  and 
ndending  which  could  result  in 
potential  (!conomic  bcaiefils.  The  GDFI 
Fund’s  awai  cl  and  tax  cualit  ])rograms 
wonld  nanain  tlu;  ])rimai’y  source  of 
Fedtaallv  funded  ])rograms  lor  (xatificKl 
GDI' Is. 

(>.  Time  Horizon  for  the  Analysis 

ri  (!  GDFI  Bond  Guarantee  Piogiam  is 
authorized  to  gnarant(!e  iij)  to  81  billion 
in  Bonds  issued  each  year  through  FY 
2014.  and  the  maximum  matuiity  of  the 


Bonds  cannot  exciaul  30  years. 
rluaefoiH!.  th(!  a]7propriate  time  horizon 
for  analysis  is  FY  2013-FY  2044. 

7.  Altia  native  Appi’oaclujs  Gonsidiacd 

I’o  addrii.ss  the  distributional  gaps  and 
market  failuri!  ichaitiluul  above;,  the 
GDI'l  Bond  Guaranteu;  Program  structure! 
she)ulel  ;dle)w  fe)r  partie:ip:itie)n  by 
Fligible;  GDFIs  thiit  d(!me)nslicite!  the 
ability  te)  eleiplew  Be)nel  Le)an  pre)e:e!e!ds 
within  the;  guiele'lines  anel  e.riulit  suhsiely 
e;on.straints  iis  written  in  the;  Act.  The 
GDFI  Fund  has  che).sen  te)  strue:ture)  the; 
])re)gram  pursuant  te)  eilteriicitiveis  e;  <mel 
d  describeiel  l)e:le)W. 

R(!gnlatory  alteruiitives  for  the  GDFt 
Be)nei  Guaranteie  Pre)gram  e;e)nsidere!el 
aie:  (a)  Reepiiring  minimum 
])aitie:ipation  size;  te)  expial  8100  millie)!) 
per  institutie)!!  i)e!r  Guaranteie;  (b) 
I’eeiuii'ing  a  pe)ol  e)f  GDFIs  with  a 
minimum  pai'tici])atie)n  size;  e!(|ual  te) 
.SSOO.OOO  per  institution  in  a  8100 
millie)!!  Guarimt(!e:  (c)  rexiuiring  a  ])e)e)l 
of  GDFIs  with  a  minimum  i)articip;itie)n 
size  of  810  million  per  institution  in  ii 
8100  million  minimimi  Gueinmleie;  or 
(el)  reujuiring  geneiriil  re!ce)urse! 
e)l)hgatie)ns  by  (33FI  Beerrowens. 

a.  Mininnnn  Bond  Loan  si'/.a  of  $100 
million.  This  iilte!rn;itive!  we)ulel  only 
<ille)W  a  maximum  e)f  ten  Fligible!  GDFts 
te)  ])iirticipate:  in  the  (iDl'  I  Be)nd 
(uiiinmteu!  Pre)grinu  enich  y(!ar,  limiting 
the;  iibility  e)f  ii  significant  ])(!re:ent<ige!  e)f 
(iertifieiel  (iDFls  fre)n)  €ie;e:e!ssing  the;  Be)nel 
Proceniels  ;mel  leaieling  the:m  te)  Le)w- 
Ince)me  he)use!he)lels  iinel  businessexs  in 
Low-Income  arexis.  Give!!!  the 
r(!(iuire!!!i(!nts  of  <i  zeuo-subsiely  pre)grii!!! 
a!!el  the!  elebt  ser  vice  l)i!rde!!  e)f  a  8100 
!!!illio!!  liability,  it  is  hke!ly  that  ))!!ly  te!!! 
or  f(!wer  (Certified  (iDFls  we)!!ld  be;  able! 
te)  j)artie:ii)ate  l)a.se!el  upe)!!  estienates  e)f 
the  aelehtie)!!al  ele!l)t  se!rvie:e!  burelen 
i!!!j!e)se!el  by  a  8100  enillie)!!  e)bhgcitie)!!. 
The  re!elue;e!el  nnmhe!!' e)f  api!he;a!!ts 
we)ulel  leael  te)  a  !!!e)re!  streamlineul 
ajiproval  ienel  i!!!])le!!!!e!!!tatie)!!  ])roe:ess 
(e.g.,  fasten'  ])re)e;e!ssing,  less  variatie)!!  in 
eie)e:u!ne!ntatie)!!)  re!sulti!!g  i)!  leewer  beenel 
i.ssua!!e;e!  e;e)sts  leer  the  Qualifieel  Lssuen's 
a!!el  Eligible  (33FIs  iei  the  eebligatie)!!. 
Gu!!!uh!tive  aehuinistrative  e:e)sts  lor 
Eligible!  GDFIs  we)ulel  be  le)we!r  le!gal 
feeis,  eenel  the;  al)se!!!e:e!  e)f  .Se!e:e)!!elarv 
Be)rre)we!r  applie;atie)!!s  th.it  weeulel 
rexpeire!  u!!ele!rwriti!!g  ;n!el  elue;  ehlige!ne;e!. 
Th)!,se!  e:e)sl  re!elue:tie)ns  weeulel  be; 
;ie;l!ie!ve!el  i)!  pent  by  re!elue:e!el  re!li<n!e:e!  e)!! 
eeutsiele  e:e)U!!se!l  ienel  e:e)!!sult<i!its  bv 
apphe:a!!ts. 

I  leeweve!!',  the  beneefits  e)f  the  GDFI 
Beenel  (iuaraeeteu!  Preegra!!!  we)ulel  also  be; 
re!elue:e!el  elue;  te)  the  e:e)!!e;e!!itr!!tie)!!  e)f 
l)e!ne!fits  i)!  a  haeeelful  e)f  Ge!rtifie!el  (iDFIs. 
It  is  less  like!ly  that  the  fu!!els  we)ulel  be 
elisburseel  i!!!!e)!!g  varie)us  !narke!t 


se!g!!!e!!!ts  e;:!te!ge)!'ize!el  by  ge!e)gniphy, 
ieielustry  .se!e;te)r.  etheeieiit v.  <nid  eether 
se)e:ie)e!e:e)!!e)!!!ie;  f;!e:te)rs.  This  altereeietive 
is  less  likely  te)  ;ielelre!ss  the  eaeulit 
r<itie)!!i!!g  a!!el  elistribeetie)!!  pre)l)le!!!!S  a!!el 
tl!e!re!fe)!e!  yie!lel  le)we!r  .se)e:ial  l)e!!!e!fits. 

The!  l)e!!!e!fit  e)f  risk  eliversifiexitie)!!  we)ulel 
cilse)  he!  le!sse!!!e!el,  i!!!el  e:e)!!lel  ieerpeese;  i) 
grexeter  e)ve!r<ill  e:e)st  i)!  ten'ens  e)f  i!ite!re!st 
ratexs  te)  Se!e:e)!iel<!!  V  Be)r!e)we!rs. 

1).  Minimnm  Bond  Loan  size  of 
$500,000.  Maxi!nizi!!g  the;  !!e!!!!l)e!r  e)f 
e)rg;i!iizatie)!!S  thiet  e:a!!  p<!rtie;ipiite!  iis  iU! 
Eligible  GDFI  by  settierg  ee  le)w  Be)!!el 
Lo.!!!  li!!!it  ele)e!s  !!e)t  rexsult  i)!  the  gre!;ite!st 
!!e!t  l)e!!!efits  elue  to  the;  e;e)rre!spe)!!eh!!g 
i!!e;re!a.se!  i)!  ael!!!i!!istr:!live!  e;e)sts.  The 
(]DFI  Funel  e:e)ulel  set  the  enieri!!!!!!!! 

Be)!!el  Le)a!!  size  to  8300,000.  This 
!!U!!!l)e!r  is  re!prese!!!tative  of  the 
appre)xi!!!ate!  .ivenige  size  of  le)a!!s 
ehsl)urs)!el  thre)ugl!  the  (33F1  Pre)gra!!!. 
Uerele!!'  this  se:e!!!;!rio,  up  te)  200  Eligible 
(iDFIs  e:e)ulel  jrartieapiete  in  a  enieri)!!!!!!! 
8100  millie)!!  issuai!ce!.  There  is  a  great)!!’ 
likelihe)!))!  e)f  the  l)e!!!e!fits  l)e!i!!g 
ehstril)i!te!el  a!!!e)!!g  !!!!ele!rse!rve!el  !!!arke!t 
se!g!!!e!!!ts  as  !!!e!as!!re!el  by  ge!e)griiphy. 
i!!elustrv  se!e:te)r,  e!tl!!!ie;ity,  anel  eether 
se)e:ie)e!e;e)!!e)!i!ie:  f<!e;te)!s.  Lo!!g-te!r!!) 
e:ii])il;!l  we)i!lel  be  pre)viele!el  te)  !!!;!!!y  e)f 
the!  seuielle!!'  i!!stit!!tie)!!s  e:e!rtifie!el  by  the; 
GDFI  Fu!!el.  iinel  iis  a  reisult  theise 
institutiems  wenilel  meist  likelv  hi!  able!  te) 
re!elue:e!  iis.set-liiibility  n!is!!!iite:l!e!S 
|)re!vie)usly  elexse.ribe!)!. 

Inea'exising  the;  numhe!!’  of  ])o.ssil)le! 
Idigible  (’.DFIs  in  a  single  Guanmte!)! 
pe)ol  we)nlel; 

(1)  De!e;re!i!.se!  the  hke!lil!e)e)el  e)f  issuing 
the  miiximum  number  e)f  Be)!!els  in  a 
fise;al  year  elue  te)  the  eliffieailty  in 
gre)ui)i!!g  large  numben’s  e)f  Gertifieul 
{33FIs  into  l!e)!!!e)ge!!e!ous  e;reeht  eiualities 
fe)!'  eaeelit  seioring  appre)val  by  the;  (3ffie;e 
e)f  Miuragennent  anel  Buelge!t  ((3MB);  anel 

(2)  lor  Eligible  (^DFls,  signifieiantly 
inea'exise  e:e)sts  asse)e:iateel  with  loan 
eleeeannentatie)!!,  le!gal  eaeimsel, 
unelerwriting  aieel  elue  ehhge!!!e;e!,  as  well 
i!S  e)!!ge)i!!g  e:e)!!!phi!ne:e!  anel  loan 
meeniteering. 

The  10  biisis  jeeiint  Ageneiy 
Aelministrative!  Fex!  autheerizeul  by  the 
Ae:t  weeulel  expial  eenly  8300  jrer 
institutie)!!  oi!  iin  a!!!!ual  basis  baseel  eii! 
i!  !!!i!!i!!!n!!!  partie;i])i!tie)!!  eif  8300,000. 
This  a!!!!ual  fee!  eleeilinexs  baseel  u])e)!! 
eiut.stiueeling  pri!!e;ii)al  biilaieea!.  Further, 
Idigible  (iDf’ls  piirtie:i])i!ti!!g  ii!  the 
preigrai!!  weiulel  e!ae:h  iireair  fe!e!s 
iisseieaateel  with  their  eiwi!  le!gal  eanm.sel 
i!!!el  ])ossibly  eamsultiirg  .servieiexs  ii! 
aelelitie)!!  te)  the  10  basis  pe)i!!t  Ageneiv 
Aelministnitie)!!  Fex).  Althe)Ugh  se:ale 


'■’■I'lirougl)  !li(!  COM  llioCDM  I’lixel  lias 

iiiadi!  !."i7  loans  willi  an  avora;>(!  princiiial  ol 
aiiproxiinalcilv  .S.'i!  2.()()()  Iron)  !!)()()-2()()H. 


I; 
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el’tbcts  exist,  there  is  a  iniiiinumi  fixed 
cost  of  i.ssiiance  associated  with  such 
siiivices  that  each  individual  Fligihle 
(illM  would  incur,  thus  raising  the 
aggr(;gate  total  costs  of  issuaiua;  for 
Idigihle  (IDFls.  Therefon!,  this 
alternative  is  less  likely  to  address  tin; 
credit  rationing  and  distribution 
prohleins,  anil  therefore  does  not 
maximize  social  benefits. 

c.  Minim II 111  piirticipcition  size  of  SIO 
inillioii.  The  (illFl  Fund  has  chosen  to 
re(|iiire  a  minimum  Bond  Loan  size  of 
.SlO  million  so  long  as  the  aggregate 
principal  amount  is  at  least  a  Si 00 
million  minimum  Bond  Issue.  This  has 
been  determined  as  the  best  alternative 
that  maximizes  net  benefits.  The 
pro|)o.sed  structure  of  the  CDFI  Bond 
Ckiarantee  Program  would  allow  two- 
tier  borrowing:  Idigihle  CDFIs  would 
borrow  at  the  SIO  million  minimum  and 
then  lend  to  Secondarv  Borrowers  (in 
.some  ca.ses  also  (^DFIs)  in  increments 
hiilow  the  SlO  million  minimum.  Given 
this  proposed  structure,  np  to  100 
Fligihle  Cdlf’Is  could  theoretically 
partici])ate  in  a  fiscal  year;  however, 
sevinal  dozen  Fligihle  GDFls  mav 
choose  to  a|)|)ly  for  largin'  Bond  Loan 
amounts. 

This  program  is  not  meant  to  he  a 
reproduction  oftheCDf’l  Program, 
which  provides  hundreds  of  Gertified 
(;D1’’1.s  awards  between  Si 00.000  and 
$1,000,000  each  year  in  an  effort  to 
snjjport  the  capacity  of  Gertified  GDFls 
to  build  direct  equity  in  support  of  their 
cajjital  needs.  'I’he  minimum 
|)articipation  of  SIO  million  targets 
Gertified  (dlFls  that  have  the  financial 
and  operating  capacity  to  quickly 
de])loy  capital  to  Low-Income 
commnnities  as  well  as  lend  Secondarv 
Loans  of  smaller  amounts  to  Gertified 
GDFls  that  are  unable  to  absorb  large 
amounts  of  debt  on  their  balance  sheets. 
These  Gertified  GDFls  will  also  be 
required  to  demonstrate  the  capacity  to 
track  and  measure  performance  and 
impact  of  the  Bond  Loan  proceeds. 


which  will  build  the  data  needed  to 
help  counter  the  di.strihntional  issues 
noted  in  the  earlier  sections. 

By  demonstrating  that  Low-Income 
hon.seholds  and  businesses  are  able  to 
borrow  and  repay  loans  of  greater 
amounts  and  tenor,  the  transactional 
costs  of  lending  to  such  borrowers  will 
decrease  over  lime  and  the  ability  of  the 
])articipating  Fligihle  ('.DFIs  to  relend 
and  leverage  those  funds  will  increase 
as  the  loans  are  repaid.  This  regnlatorv 
alternative  is  best  suited  to  ameliorating 
the  credit  rationing  and  distribution 
])rol)lems.  and  thus  maximizes  net 
.social  benefits. 

d.  On-lnildnce  sheet,  general  recour.se 
obligations.  The  (33F1  Fund  has  chosen 
to  require  general  recour.se  obligations 
that  will  be  on-balance  sheet  liabilities 
of  Fligihle  GDFLs.  Fligihle  GDFls  will  he 
underwritten  for  their  financial  strength, 
management  capacity,  and  general 
probability  of  default  based  upon 
various  factors.  Additionally,  the 
Fligihle  GDh’ls  are  required  to  lend 
funds  subject  to  Secondary  Loan 
Requirements  that  .satisfy  a  certain 
minimnm  recovery  rate  in  the  ca.se  of 
default  or  tenqiorary  financial  hardship 
hv  an  Fligihle  (dJFl. 

'i’he  benefits  of  this  approach  include 
a  streamlined  applic.ation  process  where 
the  Fligihle  GDFl  is  underwritten  rather 
than  each  individnal  asset  financed  by 
Bond  Loan  proceeds.  Where  necessarv. 
the  Gredit  I'inhancements  required  to 
increase  an  Fligihle  (^DFFs  credit 
quality  are  more  easily  quantified  and 
enforceable.  Additionally,  more  Fligihle 
GDFls  may  he  able  to  participate  by 
achieving  the  zero  subsidy  level 
required  of  the  jirogram. 

Additional  costs  may  be  incurred  in 
order  to  jiarticipate  in  the  program, 
including  the  cost  of  acquiring  Gredit 
Fnhancements  and  documenting  the 
Eligible  GDFFs  financial  .strength, 
management  cajiacity,  and  other 
characteri.stics  indicative  of  capacity  to 
reilnce  the  ])rol)ahility  of  default.  Gosts 


such  as  legal  and  consultant  fees  mav  he 
reduced  because  each  individual  a.sset 
financed  by  Bond  Loan  proc.eeds  does 
not  need  to  he  underwritten. 

Although  difficult  to  e.stimate.  it  is 
likely  that  this  regulatory  alternative  is 
both  the  net  most  beneficial  and  least 
costly  alternative.  This  alternative  also 
allows  the  GDI*"!  industry  to  demonstrate 
its  ability  to  manage  capital,  mitigate 
risk,  and  leverage  funds  long-term  in  a 
way  not  currently  captured  or 
adequately  as.sessed.  This  alternative  is 
best  suited  to  ameliorating  the  credit 
rationing  and  distribution  i.ssues 
identified. 

Therefore,  the  GDFI  Fund  has  chosen 
to  ]mrsue  regnlatorv  alternatives  (c)  and 
(d),  above,  in  the  design  and 
implementation  of  the  GDFI  Bond 
Guarantee  Frogram. 

8.  Economic  Effects  of  Selected 
Approach. 

Per  the  Act.  the  GDFI  Bond  Guarantee 
Frogram  will  ex])ire  at  the  end  of  FY 
2014:  therefore,  in  FY  2013  and  FY  2014 
the  .Secretary  of  the  'rreasury  can 
IH'ovide  guarantees  for  Bond  Issues  with 
maturities  up  to  30  years.  The  GDFI 
Bond  Guarantee  Frogram  would  provide 
a  maximum  of  S2  billion  in  long-term 
ca])ital  to  fill  the  gap  in  mortgage 
lending,  consumer  lending,  and 
business  lending.  A  summary  of  the 
])rojecled  transfers  and  costs  under  two 
.scenarios  is  provided  in  Table  3:  One 
Bond  Issue  per  fiscal  vear  (S200  million) 
and  10  Bond  I.ssues  per  fiscal  year  (.S2 
billion). 

3’ran.sfer.s  and  costs  have  been 
discounted  using  a  net  pre.sent  value 
methodology  over  a  30-year  perioil 
using  a  three  percent  discount  rate  that 
reflects  the  co.st  of  capital  and  seven 
percent  discount  value  for  benefits 
recommended  hv  OMB  in  its  guidance 
for  Regulatory  Impact  Analy.ses.  Table  3 
describes  the  transfers  and  costs 
discounted  at  both  the  three  jiercent  and 
seven  ])ercent  levels. 


Table  4— Potential  Costs  and  Transfers 


Discounting  by  3% 

Discounting  by  7%  j 

$200  million  issuance 

$2  billion  issuance 

$200  million  issuance 

$2  billion  issuance  j 

Government  Costs  .  $19.9  million  .  $28.8  million  .  $13.4  million 

Eligible  CDFIs  .  $4.6  million  .  $45.7  million  .  $4.2  million  . 


Low-Income  communities  ...  n/a .  n/a .  n/a  . 


$18.6  million. 
$41 .9  million. 


TRANSFERS 


Low-Income  communities  ...  $200  million 


$2  billion  .  $200  million 


$2  billion. 
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a.  ij<)\'(‘mnwnt  costs.  The  estimate  ol 
the  administrative  costs  to  tlie  (IDl'd 
Fund  ((Government  ('.osts)  an?  l)ase(l  on 
current  administrative  costs  of 
imphunentation  and  tlie  FY  2014  budget 
nujuest  for  additional  Fnll-Time 
I'Ginplovees  (FTFs).  as  widl  as  the  stafl 
nspiired  to  administ(M'  and  manage  tin; 
program  for  tlie  remaining  80  vears  of 
the  program.  (Government  co.sts  mav 
flnctnate  depending  on  tlie  size  of  the 
guaranteed  Bond  Issues.  The  costs  do 
not  reflect  inllation  factors  or  the  use  of 
non-governmental  contractors  to  carry 
out  administrative  functions  after  FY 
2018  and  FY  2014. 

1).  h7/g/7)/e  (>71/'7  costs.  'I’lie  estimated 
administrative  costs  to  Eligible  (GDFIs 
for  the  (GDFI  Bond  (Guarantee  Program 
are  based  on;  (1)  The  future  costs  of  10 
basis  jioints  in  Agency  Administrative 
Fees  of  the  amount  of  the  unpaid 
jirincijial  of  the  Bonds,  up  to  the 
maximum  matnritv  of  80  vears.  for 
Bonds  issued  through  September  80. 
2014.  tlie  expiration  of  the  program,  and 
these  costs  discounted  hack  to  tlie 
presmit  value:  and  (2)  the  Bond  Issue 
costs  through  September  80.  2014.  the 
expiration  of  the  program,  and  these 
costs  di.scounted  hack  to  the  iire.sent 
value.  The  Bond  Issuance  Fees  an; 
estimated  to  be  one  percent  of  principle 
value  of  the  Bond  Issue. 

0.  Non-Qiiantified  and  Non-Monetized 
Beneiits  and  (Gosts 

Non-(]nantified  henefits  include  the 
reduction  of  information  asvmmetrv 
iMitween  Eligible  (GDFI  and  mainstream 
financial  institutions  cited  in  section 
8(h).  above.  Regulated  hanks,  thrifts,  and 
credit  unions  are  subject  to  intense  and 
standard  reporting  requirements  by  their 
resjiective  regulators.  However,  non- 
regulated  (Certified  (GDFIs  freqiientlv 
utilize  disjiarate  accounting 
methodologies  and  report  certain  data 
Jioints.  such  as  borrower  defaults  and 
delinijnencies.  in  ways  that  are  difficult 
to  comjiare  across  organizations.  Non- 
jirofit  (Certified  (GDFIs  are  vet  more 
difficult  to  comjiare  due  to  the  varietv 
of  rejiorting  ojitions  available  to  non- 
jirofit  institutions  under  generally 
accejited  accounting  jiriiicijiles  ((GAAP). 
Bv  addressing  the  information 
asymmetry  challenge.  Eligible  (GDFIs  in 
the  (GDFI  Bond  (Guarantee  Program  mav 
1m!  able  to  jirovide  snlTicient  information 
to  traditional  cajiital  market  jiarticijiants 
to  access  jirivate  .sources  of  long-term 
cajiital.  This  non-(jnantified  benefit 
would  further  result  in  the  amelioration 
of  credit  rationing,  thereby  increasing 
the  amount  of  credit  information 
available  for  traditional  financial 
institutions. 


Ancillary  non-(juantified  henefits 
include  additional  information  that  the 
(GDFI  Fund  will  he  able  to  develoji  using 
standardized  data  collection  within  the 
(GDl-'l  industry,  creating  consistent 
rejiorting  within  other  jirograms.  such 
as  the  (GDFI  Program,  and  within  other 
related  agencies  and  regulators  that 
interact  with  (Gertified  (GDFIs.  In 
addition,  the  (GDf’I  indii.stry  will  he  able 
to  develoji  innovative  financial  jirodncts 
to  nuu't  the  long-term  needs  of  their 
borrowers,  thus  increasing  the  level  of 
direct  investment  from  the  Bond 
Proceeds  and  leveraging  additional 
investment  from  the  jirivate  sector.  The 
jirogram  may  also  result  in  standardized 
credit  rating  information  on  the  Eow- 
hiconie  connmniities  .served  by  (Gertified 
fGDFls.  This  would  result  in  further 
reductions  of  informational  a.symmetrv 
to  the  lienefit  of  both  individual 
borrowers  and  the  (GDFIs  which  serve 
them. 

(Gountervailing  non-nionetized  costs 
include  the  increased  rejiorling  and 
monitoring  reijuirements  for 
jiarticijiants  in  the  (GDFI  Bond 
(Guarantee  Program  and  administrative 
burden  jio.sed  by  data  collection  and 
verification.  Dejiending  njion  the 
structure  and  comjiosition  of  Eligible 
(GDFIs  that  may  jiool  together  for  a 
minimum  .SlOO  million  Bond  Issue, 
non-nionetized  costs  may  vary  greatly 
based  on  necessarv  legal  connsel,  labor 
hours  of  .staff,  travel  recjuirements.  and 
other  overhead  costs.  (GDf'ls  that  are 
awardees  of  current  (GDFI  Fund 
Jirograms  are  already  nujuired  to 
Jirovide  detailed  rejiorting  on  an 
annualized  basis.  In  comjiliance  with 
OMB  (Gircular  A-12t).  the  (GDFI  Bond 
(Guarantee  Program  will  collect  all 
neces.sarv  information  to  manage  the 
jiortfolio  effectively,  and  track  jirogress 
towards  jiolicy  goals.  Therefore,  the 
non-cjuantified  co.sts  for  jiarticijiants  in 
the  (GDP'I  Bond  (Guarantee  Program 
would  be  the  incremental  burden  of 
jiroviding  nece.s.sarv  rejiorting  for  the 
(GDFI  Fund  to  jiroactively  manage 
Jiortfolio  risks  and  jierforniance. 

10.  I  Incertainty'  in  Economic  Imjiacts 

The  imjiact  estimates  are  very 
dejiendent  on  a  nested  set  of 
assuinjitions  that  jiresujijiose  knowledge 
of  which  (Gertified  (GDP'Is  will 
jiarticijiate  in  the  (GDP’I  Bond  (Guarantee 
Program,  their  target  markets,  and  the 
characteristics  of  the  tvjiical  (Gertified 
(GDFI  lending  jiortfolio.  While  the  (GDFI 
P'und  could  e.stiniate  average 
connnnnitv  and  economic  imjiacts 
liased  on  rejiorting  awardees,  the 
reliability  of  such  estimates  would  lie 
misleading:  econometric  e.stimates 
ha.sed  on  awardee  rejiorting  would  he 


inefficient  and  hia.sed  since  such 
estimates  would  not  necessarily  reflect 
the  suligrouji  of  (Gertified  (GDP’ls  that 
would  he  deemed  eligible  given  the 
asset  and  underwriting  re{|uirenient.s  of 
the  (GDFI  Bond  (Guarantee  Program. 

A  firm  estimate  of  the  imjiacts  of  the 
(GDP'I  Bond  (Guarantee  Program  is  not 
feasible  without  under.standing  the  costs 
of  the  assistance  to  jiarticijiating  (GDP’Is. 
which  includes  the  intere.st  rate  on  the 
Bond  Loans  and  the  co.sts  of  other  terms 
and  (Gredit  PGnhancements  necessarv  to 
result  in  an  estimated  zero  subsidy  cost 
for  the  (GDFI  Bond  (Guarantee  Program. 
The  (GDFI  Fund  intends  to  estimate  the 
subsidy  cost  sejiarately  for  each 
(Guarantee,  to  account  more  ac:curately 
for  the  differing  characteristics  of  each 
facility.  Accordingly,  the  cost  of  cajiital 
to  jiarticijiating  (GDFIs  will  dejiend  on 
the.se  characteristics,  as  will  the  numlier 
of  (GDP’ls  that  will  jiarticijiate  (the  take 
rate  by  tyjie  of  institution)  in  the  CDP’l 
Bond  (Guarantee  Program.  (Gertified  (GDFI 
jiarticijiation  will  akso  he  affected  hv  the 
cost  of  alternative  financing  that  may  he 
available. 

The  (Garsey  Institute  rejiort 
indicates  that  (GDFIs  tyjiically  can 
borrow,  on  a  secured  basis,  on  the  ojien 
market  at  rates  that  are  aiijiroximatelv 
7.'i-l()()  basis  jioints  above  the  LIBOR. 

As  of  May  22,  2012,  the  one-year  LIBOR 
Rate  was  l.O.'i  jiercent,'~  or  tt.'i  basis 
jiciints  above  the  0.20  jiercent  1-year 
Treasury  Yield  (Gurve  Rate.'"  Although 
it  may  not  be  ajijirojiriate  to  extrajiolate 
due  to  other  factors  which  affect  yield 
sjireads  as  duration  increases,  (Gertified 
(GDFIs  may  face  borrowing  costs  that  are 
100-18,1  basis  jioints  above  comjiarable 
Treasury  securities.  It  is  likely  that  the 
yield  sjiread  charged  on  80-year 
maturities,  which  are  not  available  to 
(Gertified  (GDP’ls,  would  he  significantly 
higher  due  to  the  additional  interest-rate 
risk  inherent  to  long-term  debt 
issuances.  Moreover,  it  is  not  jiossible  to 
anticijiate  the  amount  of  relending  that 
(GDP’Is  would  engage  in  over  the  course 
of  80  years. 

Uncertainty  in  cost  estimates  results 
from  the  variety  and  comjilexity  of 
financial  structures  that  may  he 
jire.sented  to  the  (GDFI  Bond  (Guarantee 
Program  during  the  ajijilication  jiroce.ss. 
CGonijilex  legal  structures.  (Gredit 
PGnhancements,  and  tailored  jirovisions 
in  each  Agreement  to  (Guarantee  may 
result  in  vastly  different  admini.strative 
hunlens  for  the  PGligihle  (GDP’I.  as  well  as 


■'■Ciipilal  Markots.  tllMs.  and  Oiaani/.alion 
Cradit  Kisk.  p.  47. 
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the  ('.DFl  Fund.  D{!|)(!]Hling  upon  the 
structure  and  composition  of  Fligible 
(IDl'ls  that  may  pool  togetlua’  for  a 
minimum  .$100  million  Hond  Issue, 
non-monetized  costs  may  vary  greatly 
based  on  necessary  legal  counsel,  labor 
hours  of  staff,  travel  nujuirenumts.  and 
otluM’  overhead  co.sts.  iMirlher.  the 
incnni.stul  hurden  of  compliance  costs  by 
participating  Idigihle  (iDFIs  will  de])end 
on  the  degree!  of  sophistication  and 
ability  of  each  organization's 
inanagenuiut,  staff,  and  information 
systems  to  proce.ss  and  snhmit  data 
nuinired  throughout  lh(!  lift!  of  tht! 
program. 

B.  Bagulatory  Fh^xibilily  Act 

Because  no  notice  of  proposed 
rulemaking  is  retpured  under  tlu! 
Administrative  Fr(K:(!dure  Act  (.'5  IJ.S.fi 
.'l.'j.'f)  or  any  other  law.  the  Regulatory 
Flexihility  Act  does  not  apply. 

(b  Paperwork  Bcduction  Act 

The  collection  of  information 
contaiiKul  in  the  int(!rim  rule  will  be 
.separately  suhmitt(!d  to  the  (Iffice  of 
Management  and  Budget  (OMB)  in 
accordanct!  with  tht!  Paperwork 
R(!duction  Act  t)f  lUUa  (PRA)  for 
tipproval  and  issuance  of  an  OMB 
Oonlrol  Number.  Under  tlu!  PRA.  an 
agency  may  not  conduct  or  sponsor,  and 
an  individual  is  not  rtHiuired  to  res])ond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  numher. 
The  UDFI  Fund  will  ])uhlish  a  PRA 
Notice  in  the  Federal  Register  to  solicit 
comim!nts  on  the  information 
collections.  In  the  I’RA  Notice 
published  in  the  Federal  Register,  the 
UDFI  Fund  will  specifically  invite 
comments  on:  (a)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  UDFI  Fund,  including  whether  the 
information  shall  have  ])ractical  utility; 
(b)  the  accuracy  of  the  UDFI  Fund’s 
estimate  of  the  hurden  of  the  collection 
of  information:  (c)  ways  to  enhance  the 
(|uality,  utility,  and  clarity  of  the 
information  to  b(!  collected:  (d)  ways  to 
minimize  the  burden  of  the  coll(!ction  of 
information  on  res])ondent.s.  including 
through  the  use  of  tec:hnologv;  and  (e) 
estimates  of  capital  or  start-np  costs  and 
co.sts  of  o])eration,  maintenance,  and 
purchase  of  .services  to  provide 
information. 

The  UDFI  Fund  will  .solicit  public 
comment  on  each  of  these  issues  for  the 
following  sections  of  this  document  that 
contain  information  collection  (lU-s): 

1.  ICs  Regarding  the  Application 
Process  (12  CFB  1808.401).  This  section 
proviiles  the  req  drements  for  the 
Qualified  Issuer  Ajjplication  and 
Uuarantee  Application.  For  the 


Qualified  Issuer  Application,  the 
estimated  hnrd(!n  for  Qualified  Issuer 
a])])licants  is  240  hours.  Tlu!  (estimated 
nuinbi!!'  of  Qualified  ls.sn(!r  r(!si)ondents 
is  10  per  y(!ar.  The  e.stimat(!d  total 
annual  burden  regarding  tlu!  Qualified 
Issuer  Aj)])lication  ])roce.s.s  is  2,400 
hours.  For  the  Uuarantei!  A])j)lication. 
the  estimated  l)iird(!n  for  Qualified 
Issuer  a])])licants  is  240  hours.  The 
e.stimated  burden  for  Idigihle  (iDFI 
apj)licants  is  .K)  hours.  The  (!sli mated 
nnmber  of  Qualified  Issuer  r(!S|)ondents 
is  10  per  year.  The  (xstimated  nnmber  of 
Fligible  (iDFl  respondents  is  100  per 
year.  The  estimated  total  annual  burden 
regarding  the  ('lUarantee  Application 
process  is  7,400  hours.  These  estimates 
may  h(!  revi.sed  in  the  final  PRA  Notices 
published  in  the  Federal  Register. 

2.  Ids  Regarding  Reporting 
Re(inireinents  (12  CFR  1808.010).  This 
section  i)rovides  the  re])orting 
n!(]uirements  for  the  Qualified  Issuer 
and  Eligible  CDFI  participants.  The 
estimated  burden  for  a  Qualified  Issuer 
])artici])ant  is  80  hours,  consisting  of 
monthly,  (luarterly,  and  annual 
r(!porting.  The  e.stimated  burden  for 
Eligibl(!  (IDFI  partici])ant.s  is  80  hours, 
consi.sting  of  monthly.  (|iiart(!rlv,  and 
annual  re])orting.  The  e.stimated  ninuh(!r 
of  Qualified  ls.su(!r  ])articipants  is  p(!r 
year.  The  estimated  numb{!r  of  Eligible 
(iDFI  j)articipant.s  is  .'lO  p(!r  year.  The 
estimated  total  annual  hnrilen  regarding 
tlu!  re])orting  re(|uir(!ment.s  is  4,700 
hours.  These  estimates  may  he  revised 
in  tlu!  final  PRA  Notices  published  in 
the  Federal  Register. 

Comments  concerning  suggestions  for 
reducing  the  burden  of  collections  of 
information  should  he  directed  hv  mail 
to  the  De])uty  Director.  CDFI  Fund, 
Dejiartment  of  the  Treasury,  I.'IOO 
Pennsylvania  Avenue  N\V,  Washington, 
DC  20220,  and  to  the  Office  of 
Management  and  Budget,  Attention: 
D(!sk  Officer  for  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC. 
20.'i0:i. 

I).  Nationed  Environmental  Poliev  Act 

Th(!  interim  rule  has  h(!en  reviewed  in 
accordance  with  12  CiFR  ])art  181.‘i.  the 
CDFI  F’und’s  environmental  (|nality 
regulations  ])uhlished  pursuant  to  the 
National  Environm(!ntal  Prot(!ction  Act 
of  1000  (NEPA),  which  re(iuir(!  that  the 
CDId  Fund  adecpiately  consider  the 
cumulative  imj)act  proposiul  activities 
have  upon  tlu!  human  environment.  It  is 
the  determination  of  the  (iDFI  lumd  that 
the  interim  rul(!  does  not  constitute!  a 
major  Federal  action  significantly 
affecting  the  (luality  of  the  human 
environment  and,  in  accordance  with 
NEPA  and  the  CDFI  Fund’s 


environmental  epiality  regulations  at  12 
(iFR  jiart  181. '5,  neither  an 
Environm(!ntal  Assessment  nor  an 
Environmental  Inqiact  .Statement  is 
r(!(|uired. 

K.  Adiniinstrative  Procedure  Act 

Pursuant  to  authority  at  .S  U..S.(F 
.'i.')3(a)(2).  the  interim  rule  related  to 
loans  is  exenqit  from  the  rulemaking 
recpiirements  of  the  Administrative 
Prociulure  Act,  .5  Ik.S.Ci.  ,5.')!  et  .seep, 
including  the  uuiuirement  to  provide 
|)rior  notice  and  an  opportunity  for 
public  comment. 

List  of  Subjects  in  12  (]FR  Part  1808 

Community  develojiment,  (uiaranteed 
bonds.  Guaranteed  loans.  Loan 
program.s — housing  and  community 
develoiJinent,  Reporting  and  record 
k(!eping  requirements. 

For  the  nxisons  set  forth  in  the 
lireamhle,  12  tiFR  chapter  XYllI  is 
amend(!d  by  adding  jiart  1808  to  read  as 
follows: 

PART  1808— COMMUNITY 
DEVELOPMENT  FINANCIAL 
INSTITUTIONS  BOND  GUARANTEE 
PROGRAM 

Subpart  A — General  Provisions 

.Sec. 

1»()8.10()  I’mpose. 

IHOH.IOl  .Simimarv. 
lK(m.l()2  IFifinilions. 

IKOH.loa  Participant  not  instnmienlality. 
l«()a.l()4  tFivialions. 

IHOft.lO.^  Relationship  to  ()llu!r  (Di'  t  Fund 
programs. 

1 808.1  Ot)  ONtB  control  nninher. 

Subpart  B — Eligibility 

1808. 200  Qualified  Issuers. 

1808.201  n(!signaled  Bonding  Authority. 

1808.202  FligihleCDI'ls. 

Subpart  C — Interest  Rates;  Terms  and 
Conditions  of  Bonds,  Bond  Loans,  and 
Secondary  Loans 

1808.:500  Interest  rates. 

1808.:501  Eligihli!  uses  of  Bond  Prociicds. 
1808. :t02  Bond  l(!rins  and  conditions. 
1808.:50.'5  Kisk-.Shau!  Pool. 

1808.804  Eligihli!  us(!S  of  Bond  Loan 
prociHids. 

1808. :10.^  Bond  I.oan  ti!rms  and  conditions. 
1808. 800  Conditions  priicedent  to  Bond 
and  Bond  I.oan. 

1808. :U)7  .Siicondary  I.oan  Eligihli! 

Pnr|)os(!s:  I’erms  and  conditions. 

1808. 8t)8  Rcilending  Fund:  Rcilending 
Account. 

1808.800  Riistrictions  on  uses  of  Bond 
Proceeds  and  Bond  I.oan  jirociieds. 

Subpart  D — Applications  for  Guarantee  and 
Qualified  Issuer 

1808.400  Notice  of  Cuarantee  Availability. 

1808.401  ,\p|)lication  recinirements. 
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Subpart  E — Evaluation  and  Selection 

E\  aluiltion  ol  Qiialiluul  IssiuM' 
.Xpplicatioiis. 

iaOK..5()l  Evaluation  of  (luarantiH^ 
A|)plit:alions. 

181)8.002  Evaluation  ol  Dosi^nattul 
Hoiuling  .'\utlio)'itv  Applications. 

1808.. 00:i  (ionsuitation  witli  .Xpproiniati' 
Kc<>ulatorv  Af’faicics. 

1808. . 0()4  St'ioclion  ol  Qualiliod  IssiuM's; 
/\p|)n)val  ior  CuaranliH!. 

Subpart  F — Terms  and  Conditions  of 
Guarantee 

1808.000  l-'ull  I'aitli  and  crtnlit  and 
incont<!stal)ilitv  ol  (inarant(!(\ 

1808.001  .•\ssi<>nnu!nl  and  Iransldr  of 
(iuaranl(!o. 

1 808.002  ()ll(!r  ol  Guaranttuc 

1808.008  Issuanco  oi  (iuarantiu!. 

1808.004  AgnuMiiont  to  tinaranliH!. 

1808. OO.T  /Xf'ontiv  Adniinistrativo  l-’oo. 
1808.000  Program  Adininistrator:  Sin  vicor: 

Master  ServicxnV’rrnstee. 

1808.007  R(!pr(istMitations  and  \varranti(!s 
ol  Qualiliod  Issuer  witli  rcispect  tr) 
Guarantei!. 

1808.008  Kepr(;s(?nlations  and  warranties 
oi  Eligil)l(!  (iDEI  with  rr!sp(u:t  to  eacli 
llond  Loan. 

1808. (iOO  K(;pr(?s(Mitalions  and  warranti(!S 
of  S(!(:ondarv  ItorrowiM’. 

1808.010  (iovfmants  oi  Qnalili(!d  Issikm’ 
with  n!.sp(!(:t  to  (iuarant(M!. 

1808.011  (iovcMiants  ol  ldigil)l(!  (;i11''l  witli 
respect  to  Hond  and  each  Bond  Loan. 
1808.012  Spiicilic  tinancial  covenants  oi 
Eligible  CillEl. 

1808.01.'{  Negative  covenants  ol  Eligihle 
CDEl. 

1808.014  Covenants  ol  Secondarv 

Borrower  with  respect  to  Secondarv 
Eoan. 

1808.()1.t  Negative  covenants  of  Secondary 
Borrower. 

1808. OKi  Events  ol  (lelault  and  remedies 
with  respect  to  Bonds. 

1808.017  Invents  ol  (lelault  and  remedies 
with  respect  to  Bond  Loans. 

1808.018  Events  ol  delault  and  remedies 
with  res|)ect  to  Secondarv  Loans. 
1808.010  Reporting  reciuirements. 

1808.020  Investments  in  (hiaranteed  Bonds 
ineligible  lor  Ciomnumitv  Reinvestment 
Act  Puriioses. 

1808.021  (ionllict  ol  interest  re(|uirements. 
1808.022  Coinjiliance  with  government 
re(|uirements. 

1808.028  Lobbying  restrictions. 

1808. (i24  Criminal  provisions. 

1808.(>2.^  CDI-'l  I'und  deemed  nol  to 
control. 

1808. ()2li  Limitation  on  liahilitv. 

1808. (i27  l-'raud.  wasle  and  abuse. 

Autliorilv:  The  Small  Busim^ss  jobs  Act  ol 
2010.  Pub.  L.  111-240.  S?}  I  184  and  1708:  12 
ll.S.C.  4718a. 

Subpart  A — General  Provisions 

§  1 808.1 00  Purpose. 

Tlu;  pui  poso  oi  l  ho  (ionimunil  v 
I)(!voloj)inont  Financiiil  Institutions 
((iDFI)  Bond  (Jnanintoo  Program  is  to 
snj)i)ort  CDFI  londingltv  providing 


(iuarantoos  for  Bonds  issnod  as  jiait  of 
a  Bond  Issno  for  Eiigihlo  (iominnnity  or 
Fconoinio  Dovolojnnont  Pnrpo.sos,  as 
autliorizod  hy  suctions  T134  and  1703  of 
tho  Small  Bnsimiss  |ol)s  Act  of  2010 
(Pul).  L.  111-240;  12  ll.S.C.  471 3ii). 

§1808.101  Summary. 

This  suction  jnovidus  a  simnnarv 
ovurviuw  of  curtiiin  kuy  ])rovisions  of 
thu  inturim  rnlu,  thu  dutiiilud 
ru(|nirumunts  of  which  aru  .sut  forth  in 
snhsu(]iiunt  suhpai  ts. 

(a)  ChHirantcn.  Through  thu  CDFl 
Bond  (inarantuu  Program,  thu  Ciiarantor 
will  providu  a  Chiarantuu  for  Bonds 
issuud  hy  Qiialifiud  Issuurs  as  part  of  ii 
Bond  Issuu. 

(h)  Bonds.  Pursuant  to  thu  Act  id  12 
ll.S.C.  4713a(u).  a  Bond  Issuu  shall 
comprisu  Bonds  having  a  minimum 
aggrugatu  principal  amount  of 
SI 00.000.000  and  a  maximum  aggrugatu 
])rinci])al  amount  of  Si  ,000.000.000. 

Thu  principal  amount  of  uach  Bond  (or 
surius  of  Bonds)  shall  not  hu  luss  than 
,S1 0.000.000.  A  Bond  Riitu  for  uach 
iidviincu  of  funds  iindur  ii  Bond  will  hu 
u.stahlishud  by  thu  Bond  Purchiisur  iis  of 
thu  datu  of  thu  ruspuctivu  advancu.  as 
])rovidud  in  thu  Bond. 

(c)  Bond  lAHins  to  Bli<>il)lo  (dWIs.  Thu 
Qiialifiud  Issuer  will  usu  Bond  Pi'ocuuds 
to  maku  Bond  Loans  to  Fligihlu  CDFls 
for  Fligihlu  Pnr])o.su.s.  as  thosu  turms  iiii; 
dufinud  in  .suction  1808.102.  Thu  CDFl 
Fund  will  uvaluatu  uiich  Fligihlu  C.DFl 
using  standard  Bond  Loan  Ruiiuirumunts 
to  assess  their  cruditwoithinuss  iind 
capacity  to  I'ucuivu  a  Bond  Loan.  Fach 
Fligihlu  liDFl  imiv  honow  a  Bond  Loan 
in  an  amount  that  is  at  least 

Si 0.000.000.  Thu  Bond  Loan  Rate  shall 
hu  thu  same  as  thu  Bond  Rate  on  thu 
pai'ticular  advancu  of  funds  nndur  thu 
Bond  that  funds  thu  Bond  Loan.  'I'hu 
aggrugatu  of  thu  jirincipal  amounts  of 
thu  Bond  Loans  must  not  exceed  thu 
maxinunn  jirincipal  amount  of  thu 
corru.s])onding  Bond  l.ssuu.  'I’hu 
Qualified  Issuer  must  execute  Bond 
Loan  documents  for  100  percent  of  thu 
principal  amount  of  uacli  Bond  on  thu 
Bond  Issue  Datu.  Bond  Loan  proceeds 
may  not  hu  drawn  down  fi'om  thu 
Qualified  Issuer  until  thu  Fligihlu  (iDl’l 
has  an  immudiatu  n.su  for  thu  Bond  Loan 
])i'ocuuds.  Five  percent,  or  such  other 
amount  that  is  duturminud  hy  thu(',DL’l 
Fund  in  its  .sole  discretion,  of  Bond 
Loan  |)rocuuds  may  hu  used  hy  an 
Fligihlu  CDh'l  to  capitalize  Loan  Loss 
Reserves. 

(d)  Socondorv  Ijoans  to  Sficondorv 
Borrowors.  If  thu  Fligihlu  (iDFl  uses 
Bond  Loan  jirocuuds  to  maku  Secondarv 
Loans,  thu  Fligihlu  CDFI  mu.st  execute 
Secondary  Loan  doenmunts  (in  thu  foiiii 


of  promissory  notes)  with  Secondary 
Bori'owui's  as  follows: 

(1)  Not  later  than  12  months  after  thu 
Bond  Issue  Datu.  Sucondai  v  Loan 
documunls  representing  at  least  .'ll) 
percent  of  such  Fligihlu  (iDl'Ts  Bond 
Loan  proceeds  allocated  for  Secondarv 
Loans:  and 

(2)  Not  later  than  24  months  after  thu 
Bond  Issue  Datu.  Secondary  Loan 
documunls  rujirusunting  100  ])urcunt  of 
such  Fligihlu  CDFl's  Bond  Loan 
pi'ocuuds  allocated  for  Secondary  Loans 
(excluding  any  amounts  used  for 
payment  of  Bond  Issuance  Feus 
pursuant  to  suction  1808.304(h)). 

(u)  Tanns  and  conditions.  Bonds. 

Bond  Loans  and  Secondarv  Loans  shall 
have  turms  and  conditions  as  set  forth 
in  Suhpart  F  of  this  inturim  l  ulu 
including  at  a  minimum,  that: 

(1)  Fach  Bond  shall  he  a  nonrecourse 
obligation  of  thu  Qualified  Issuer. 

])ayahle  solely  from  amounts  available 
pursuant  to  the  Bond  Documents.  Fach 
])romi.ssory  note  evidencing  a  Bond 
Loan  shall  he  a  general  recourse 
obligation  of  the  Fligihlu  CDFl  and 
.seemed  hv  a  first  lien  on  collateral.  Ikich 
Secondarv  Loan  shall  he  secured  hv  a 
fii'st  lien  on  collatei'al  and  payable 
.solely  from  amounts  available  |)ursuant 
to  the  Secondarv  Loan  documents; 

(2)  The  maturitv  date  of  a  Bond  shall 
not  he  later  than  30  years  after  the  Bond 
Issue  Date.  The  maturitv  date  of  Bond 
Loans  and  Secondary  Loans  may  he 
earlier  than,  hut  may  not  he  later  than, 
the  maturity  date  of  the  corres])onding 
Bond: 

(3)  The  Bonds  shall  he  purchased  hy 
the  Bond  Pui'chaser  on  terms  and 
conditions  that  are  satisfactory  to  the 
Bond  Purchaser,  the  Cuarantoi’.  and  the 
(iDFl  Fund  (under  specific  iiujuirements 
set  forth  in  §  1808.302  and  the  Bond 
Documents):  and 

(4)  The  Guarantor  shall  guarantee 
payments  on  Bonds  issued  as  part  of  a 
Bond  Issue  in  such  forms  and  on  such 
terms  and  conditions  and  subject  to 
such  covenants,  representations, 
warranties  and  reiiuiiements  (including 
reijuirements  for  audits)  as  .set  forth  in 
this  interim  rule  in  Suh])ai't  h’.  The.se 
I'eijuiiements  may  he  expanded  u])on 
through  the  program's  Notice  of 
Cuaiantee  Availability,  the  Bond 
Documents,  and  the  Bond  Loan 
documents.  The  Qualified  Issuer  shall 
enter  into  the  a]i])licahle  Bond 
Documents  to  evidence  its  acceptance  of 
the  terms  and  conditions  of  the 
Guarantee. 

§1808.102  Definitions. 

For  pui'iioses  of  this  ])arl.  ca])italized 
teiins  used  hei’ein  and  not  defined 
elsewheie  are  defined  as  follows: 
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(a)  Act  means  tlie  Small  Business  jobs 
Act  of  2010,  Pul).  L.  111-240.  sections 
1i:i4  and  170;i.  12  IJ.S.C.  471  :ia; 

(b)  Affiliate  means  any  entity  that 
Controls,  is  (Controlled  by.  or  is  under 
common  (lontrol  witb,  anotluir  entity, 
(lontrol  is  (Udined  as: 

(1)  Ownersbi)),  control  or  power  to 
yote  25  percent  or  more  of  tbe 
outstanding  shares  of  any  class  of 
Voting  Securities  (as  that  term  is 
(hd'imui  in  12  (CFR  180.'j.l04(mm))  of  any 
l(?gal  entity,  directly  or  indirectly  or 
acting  tbrongb  one  or  more  other 
persons:  or 

(2)  (Control  in  any  manner  oyer  the 
election  of  a  majority  of  tbe  directors, 
trustees,  or  general  partners  (or 
indiyidnals  exercising  similar  lin-.ctions) 
of  any  legal  entity:  or 

(3)  The  power  to  exercise,  directly  or 
indirectly,  a  controlling  influent e,  as 
determined  by  tbe  (IDFl  Fund,  over  tbe 
management,  credit  decisions, 
inyestment  decisions,  or  policies  of  any 
legal  entity; 

(c)  Agency  Aciniiiiistrativc  Fee  means 
a  fee  in  an  amount  etjual  to  10  basis 
])oints  (0.1  ptii'cent]  of  the  amount  of  the 
unpaid  ])rincii)al  of  tin;  Bond  l.ssne. 
payable  annually  to  the  (IDl'l  Fund  by 

a  Qualified  Issuer; 

(d)  Agreement  to  (inorantee  means 
tbe  written  agreement  bthwetm  the 
(luarantor  and  the  Qualified  Issuer 
which  sets  forth  the  terms  and 
conditions  on  which  the  (Cnarantt)r  will 
proyide  the  (Cnarantee: 

(e)  Appropriate  Federal  Hanking 
Agency  has  the  same  meaning  as  in 
.section  3  of  the  Fcxleral  D(!posit 
Insurance  Act,  12  II.S.(C.  1813((i).  and 
includes,  with  respect  to  an  Insured 
(iredit  Union  (as  such  term  is  defined  in 
12  CFR  180.'5.104(bb)),  tbe  National 
(Credit  Union  Administration: 

(1]  Aippropriate  State  Agency  means 
an  agency  or  instrumentality  of  a  State 
that  regulates  and/or  insures  the 
member  accounts  of  a  State-Insured 
Credit  Union  (as  such  term  is  (hdimul  in 
12  CFR  180.'). 104(e)): 

(g)  Bond  means  a  security  in  the  form 
of  a  draw-down  bond  or  note  issued  by 
tbe  Qualified  Issuer,  with  each  adyance 
of  funds  thereunder  bearing  interest  at 
an  a|)])lic;able  Bond  Rate  established  by 
the  Bond  Purcha.ser  in  accordance  with 
section  1808.300  of  this  part,  and  sold 
to  the  Bond  Purchaser,  the  j)roceeds  of 
which  will  b(!  used  for  ICligible 
Pnrpo.ses,  and  which  benefit  from  a 
Cnarantee;; 

(h)  Bond  Docninents  mean,  for  each 
Bond,  the  respectiye  Bond,  Bond  Trust 
Indenture,  Agreement  to  Cnarantee, 
Bond  purchase  agreement,  and  all  other 
instruments  and  documentation 
pertaining  to  the  issuance  of  the  Bond; 


(i)  Bond  Issuance  Fees  mean  amounts 
])aid  by  an  Eligible;  (CI)FI  feer  re;ase)nable; 
emel  a])pre)|)riate;  e;xpe;nse;s, 
aelministrativ'e  e:e)sts,  <mel  fe;e;s  fen’ 
seryie:e;s  ine:urre;el  in  e:e)nne;e:tie)n  with  the; 
issnane;e;  e)f  the  Beenel  (but  ne)l  ine:lneiing 
the;  Age;ne:y  Aebninistratiye;  Fe;e;)  anel  the; 
milking  e)f  the  Bemel  Le)<m; 

(j)  Bond  Issue  me;ans  at  le;a.sl 
SI 00.000.000,  anel  im  nmre;  thiin 

SI. 000,000.000,  in  aggre;gate;  prine;ipal 
amount  e)f  Bemels  .se;e;ure;el  by  a  single; 
Cnarante;e:  e;ae:b  Bemel  (eir  se;rie;.s  e)f 
Bemels)  in  the;  Bemel  Issue;  be;ing  in  the; 
minimum  prine:ipal  cimeinnt  eif  iit  le;ast 
SI  0.000.000; 

(k)  Bond  Issue  Date  means  tbe;  elate;  em 
whie;h  the;  Beinel  is  ele;e;me;el  te)  be;  issneel 
e)r  eiriginateel; 

(l)  Bond  Loan  merans  a  leiiin  of  Bemel 
Pre)e:e;e;els  by  a  Qnalifieel  kssner  te)  an 
Eligible  (CDFl.  A  Bonel  Le)im  must  be;  in 
an  initial  prine:ipal  amount  that  is  ne)t 
le;ss  than  SI  0.000.000,  anel  Beenel  Le)an 
])re)e:e;e;els  must  be;  nse;el  fen'  Eligible 
Ihirpeeses: 

(m)  Bond  Loan  Payment  DefanIt  Bate 
me;ans,  in  the;  e;ye;nt  e)f  a  Beenel  Leean 
])ayme;nt  elefanlt,  the;  a])])lie;able;  inte;re;.st 
rate;  een  any  e)ye;relne;  ame)imt  fre)m  its 
elne;  eliite  te;  the;  elate;  e)f  iie:tnal  payment 
anel  shall  be;  e;iile:nlate;el  in  the;  same; 
manne;r  iis  a  late;  e:biirge;  nite  is 
e:ide:nliite;el  in  the;  nnele;rlying  Be)nel; 

(n)  Bond  Loan  Bate  me;ans  tbe;  nite  e)f 
interest  feir  e;ae:b  aelyane;e;  eef  fnnels  imeler 
a  Be)nel  Le)im.  wbie;h  sbiill  be;  the;  .same; 
as  the;  Bonel  Rate; 

(e))  Bond  Loan  Beejnirements  me;ans 
the  e:re;elit  e;rite;ria,  e;slablishe;el  by  the; 
CDFI  Funel.  for  iis.sessing  the; 
e:reelitworthine;ss  anel  e:apae:ity  of  e;ae;h 
Eligible;  (CDFl  ap])lie:ant  te)  re;e:enye;  a 
Bonel  Loan; 

(]))  Bond  Proceeds  me;ims  the  fnnels 
that  are  aelyane;eel  by  the  Be)nel 
Pnre;hase;r  to  the  Qnalifieel  Issuer  imeler 
a  Bonel; 

(ej)  Bond  Purchaser  (or  Bondholder) 
me;ans  the;  Feeleral  Finane:ing  Bank,  the 
be)ely  e:e)rpe)rate;  anel  instrumentality  of 
the  Feeleral  Ce)ye;rnme;nt  e:re;ale;el  by  the 
Fe;ele;ral  Finane:ing  Bank  Ae;t  e)f  1073  (12 
U.S.C.  2281  e;t  .seeep); 

(r)  Bond  Bate  me;ans  the;  nite;  e)f 
inte;re;.st  fe)r  e;ae:h  aelyane:e;  e)f  fnnels  unele;r 
<1  Be)nel; 

(s)  Bond  Trust  Indenture  means  the; 
<igre;e;me;nt  be;twe;e;n  the;  Qnalifie;el  Issuer 
anel  the;  Ma.ste;r  Se;ryie:e;r/Truste;e;  that 
sets  fe)rtb  the;  rights,  elnties. 
re;s])e)nsibilitie;s  anel  re;me;elie;.s  e)f  the; 
Qnalifieel  Issue;r  anel  Master  Se;ryie:e;r/ 
Trustee;  witb  re;spe;e:t  te)  the  Be)nels,  te) 
ine:lnele;  re;.s|)e)nsibilitie;s  re;gareling  the 
management  of  the;  e:e)llate;ral,  the; 
managemeait  of  the;  fnnels  anel  ae:e:e)nnls. 
the  re;])ayme;nt  anel  re;elem])tie)n  of  the; 


Beenels,  anel  the;  e:ire:nmstane:e;s  anel 
pre)e:e;.sse;s  siirreeimeling  any  elefaidt; 

(t)  (iapited  Distribution  Plan  me;an.s 
the  e:e)mpe)ne;nt  e)f  the;  Cuarante;e; 
Api)lie;atie)n  that  de;me)n.str<ite;s  the; 
Qnalifieel  kssner's  e:e)mpre;he;nsiye;  ])l;m 
lor  leneling.  elisbnrsing.  seryie:ing.  anel 
me)nite)ring  e;ae;b  Be)nel  Le)an  anel  tbeit 
meets  the;  re;einire;me;nts  e)f  1808.401  e)f 
this  interim  rule;  anel  sue:h  e)tbe;r 
re;epiireme;nts  as  may  be;  ele;signate;el  in 
the;  ai)plie:able;  Ne)tie:e;  of  Cuiirante;e; 
Av'ailability.  The;  (Ca|)ital  Distributie)!) 
Plan  ine:lneles.  ame)ng  e)the;r  e;e)mpe)ne;nt.s 
(spe;e;ifie;el  in  1808.401  of  this  interim 
rule;),  a  Statement  of  Pre)])e)se;el  Se)ure:es 
anel  Uses  e)f  Fnnels.  anel  shall  ine;luele; 
one;  e)r  meere;  Se;e;e)nelary  (Capital 
Distributie)!)  Plans; 

(u)  (iDFI  Bond  Guarantee  Program  (or 
Program)  me;ans  the;  pre)gnun  e)f 
])royieling  Cuarante;e;s  fe)r  Be)nels  issneel 
as  part  of  a  Bonel  Issue  by  Qnalifieel 
Issuers  to  make;  Bonel  Loans  te)  Eligible; 
(CDFls  fe)r  Eligible  Pnrpe)se;s,  as 
anthe)rize;el  by  snb.si;e:tie)ns  1134  anel 
1703  e)f  the;  Ae:t  (12  U.S.C.  4713a).  anel 
implementeel  nnele;r  this  part; 

(y)  Certified  Community  Deyelopment 
Financi(d  Institution  (or  Certified  CDFl) 
me;ans  a  finane:ing  e;ntity  that  has  a 
primary  missie)n  e)f  pre)me)ting 
e:e)mmnnity  ile;ye;le)pme;nt  iinel  that  has 
be;e;n  e:e;rtifie;el  by  the;  (CDFl  Funel  <is 
me;e;ting  the;  e;Iigibility  re;einire;me;nts  se;t 
fe)rth  in  12  (CFR  180.')!201; 

(w)  Community  Deyelopment 
Financial  Institutions  Fund  (or  CDFl 
Fund)  me;ans  the;  (Community 
De;yele)pme;nt  Finane:ial  Institutieens 
Funel.  a  wbeelly  e)wne;el  ge)ye;rnment 
e:e)r])e)ratie)n  within  tbe;  U.S.  De;])artme;nt 
e)f  tbe;  Tre;asury.  establisbeel  imeler  the; 
Rie;gle;  (Cemnnimity  De;ye;le)pme;nt 
Banking  anel  Finane.ial  Institutiems  Act 
e)f  1004  (12  U.S.C.  4701  el  se;ei.).  as 
ame;nele;el; 

(x)  Credit  Enhancement  means  sne:h 
instrument  or  ele)e:ument  preiffereel  by  an 
Eligible;  CDFl  te)  e;nhane:e  the;  e;re;elit 
eiuality  of  a  Bonel  anel/e)r  Bonel  Leean. 
(Creelit  Enhane:e;me;nl.s  may  ine:luele;.  but 
are;  ne)t  limiteel  to.  ])le;elge;s  e)f  financial 
re;se)ure:e;s  anel  lines  anel  letters  e)f  e:re;elit 
issneel  by;  an  Eligible;  (CDFl;  an  Affiliate; 
cl  re;gnlate;el  finane:ial  institution;  a 
feeimelation;  e)r  ane)the;r  entity.  The;  Risk- 
.Share;  Pe)e)l  is  ne)t  a  fe)rm  e)f  (Cre;elit 
Enhane;e;me;nt; 

(y)  Department  Opinion  me;ans  an 
inte;rnal  eepinieen  by  tbe;  (CDFl  Funel 
re;gcireling  e;e)mplicme:e;  by  the;  Qnalifie;el 
lssui;r  with  the;  re;eiuire;nu;nts  for 
ap])re)ytil  e)f  a  Cnarantee; 

(■/.)  Designated  Bonding  Anthority  (or 
DBA)  me;an.s  a  Qualified  ls.sue;r  .se;le;e:le;ei 
by  the;  (CDFl  Funel  te)  i.ssne;  Be)nels  e)n 
behalf  of  e:ertain  Eligible;  (CDFls  and 
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make  Bond  Loans  to  siicli  Eligil)le 
(ll)l'ls.  pursu.int  to  this  intcnim  rule; 

(aa)  LV/g/b/e  (A)numinity  Dtn  ulopiuvnt 
I'inancidl  Institution  (or  Kliy,il)lo  C'AWl] 
means  a  (lertilied  (d)!’!  that  lias 
submitted  an  application  to  a  Qualified 
Issuer  for  a  Bond  Loan,  has  heim 
deemed  creditworthv  based  on  the  Bond 
l.oan  Recpiirements.  and  lias  niceived  a 
Bond  l.oan: 

(hh)  /;7/g//>/e  (lonnnnnitv  or  Economic 
Development  l^mpose  (or  EIi;^ihle 
Purpose)  means  the  allowable  us(!s  of 
Bond  Proceeds  and  Bond  Loan 
proceeds,  which  includes  financing  or 
Refinancing  for  community  or  economic 
development  pui'iioses  described  in  12 
IL.S.Ck  4707(1)).  including  hut  not 
limited  to  community  or  economic 
development  ]nnposes  in  Low-Income 
Areas  or  Underserved  Rural  Areas,  as 
deemed  eligible  by  the  (IDFi  Fund  in  its 
sole  discretion:  Bond  Issuance  Fees  in 
an  amount  not  to  exceed  one  percent  of 
Bond  Loan  proceeds;  and  capitalization 
of  Loan  Loss  Reserves  in  an  amount  that 
is  up  to  five  jjercent  of  the  ])ar  amount 
of  the  Bond  Loan,  or  such  other  amount 
that  is  determined  bvthefiDFI  Fund  in 
its  sole  discretion: 

(cc)  Cmorantee  means  the  guarantee 
hv  the  (hiarantor.  pursuant  to  an 
Agreement  to  Guarantee,  of  the 
repayment  of  HH)  percent  oftlie 
Verifiable  Losses  of  lh'incii)al.  Interest, 
and  (iall  Fremiuin,  if  anv.  on  the 
corresponding  Bonds  issued  as  part  of  a 
Bond  Issue;  each  (luarantee  shall  he  for 
a  Bond  Issue  of  at  least  .SlOO.OOO.OOO. 
plus  the  related  interest  and  call 
premiums; 

(dd)  (Guarantee  Api)Iic(ition  means  the 
application  ilocument  that  a  Qualified 
Issuer  submits  in  order  to  a|)])ly  for  a 
(luarantee: 

(ee)  (Guarantor  means  the  Secretary  of 
the  Treasury  or  the  Secretary's  designee: 

(ff)  Investment  Area  means  a 
geographic  area  meeting  the 
re(pnrements  of  12  ("FR 
18().'j.2()l(h)(:i)(ii): 

(gg)  Loon  Ia)ss  lieserves  means  the  use 
of  Bond  Loan  proceeds  (secured  by  a 
Brinci])al  Loss  (lollateral  Provision)  for 
a  set  aside  in  the  form  of  cash  reserves 
that  serve  as  a  safeguard  to  jnotect  the 
Fligible  (dlFl  against  future  losses  for 
anv  loans  for  conununitv  or  economic 
develojnnent  ])urposes  described  in  12 
l).S.(k  ‘1707  (h).  including  community  or 
economic  development  |)ur|)oses  in 
Low-Income  Areas  or  Underserved 
Rural  Areas,  within  the  Fligible  ('.DFFs 
])ortfolio: 

(hh)  Low-Income  means  an  income, 
adjusted  for  family  size,  of  not  more 
than;  (1)  for  Metro])olitan  Areas.  80 
percent  of  the  area  median  familv 
incjune;  and  (2)  for  non-Metrojjolitan 


Areas,  the  greater  of:  (1)  80  percent  of 
the  area  median  familv  income;  or  (2)  80 
percent  of  the  Statewide  non- 
Metro])olitan  Area  median  familv 
income: 

(ii)  Low-Income  Area  means  a  census 
tract  or  block  numbering  area  in  which 
the  median  income  does  not  exceed  80 
])ercent  t)f  the  median  income  for  the 
area  in  which  suc;h  census  tract  or  block 
numbering  area  is  located.  With  respect 
to  a  census  tract  or  bloi'.k  numhta  ing 
area  located  within  a  Metropolitan  Area, 
the  median  family  income  shall  he  at  or 
below  80  |)ercent  of  the  Metro])olitan 
Area  median  family  income  or  the 
national  Metropolitan  Area  median 
familv  income,  whichever  is  greater.  In 
the  case  of  a  census  tract  or  block 
numbering  area  located  outside  of  a 
Metropolitan  Area,  the  median  family 
income  shall  he  at  or  below  80  percent 
of  the  statewide  non-Metroj)olitan  Area 
median  familv  income  or  the  national 
non-Metropolitan  Area  median  family 
Income,  whichever  is  greater; 

(jj)  Master  Eervicer/Trastee  means  a 
third  ])arty  tru.st  company  or  financial 
in.stitution  that  is  in  the  business  of 
administering  facilities  similar  to  the 
Bonds  and  Bond  Loans,  has  been 
deemed  acce|)tal)le  by  the  (d)FI  Fund, 
and  whose  duties  include,  among 
others,  exercising  fiduciarv  powers  to 
enforce  the  terms  of  Bonds  and  Bond 
Loans  pursuant  to  the  Bond  Trust 
Indenture  tiutenul  into  by  and  between 
the  Master  .Servit:er/Tru.stee  and  the 
Qualified  Issuer,  over.seeing  the 
activities  of  Servicers,  and  facilitating 
Bond  princi])al  and  interest  i)ayments  to 
the  Bond  Purchaser; 

(kk)  Metropolitan  Area  means  an  area 
that  contains  an  urban  core  based 
statistical  area  of  .'iO.OOO  or  more 
po])idation  and  is  designated  as  such  by 
the  Office  of  Management  and  Budget 
pur.suant  to  44  U.S.C.  85()4(e).  81  U.S.fk 
ll()4(d)  and  Executive  Order  H)2.'j8  (.8 
OFR.  l‘)4?)-19.'')8  Com]).,  p.  7.')8),  as 
amended; 

(11)  Notice  of  (luarantee  Availahilitv 
(or  NOOAI  means  the  notice,  published 
by  the  (iUFl  Fund,  that  announces  to  all 
interested  ])arties  the  oi)portunitv  to 
submit  Qualified  Issuer  Applications 
and  Chiarantee  Applications  pursuant 
.sections  1808.400  and  1808.401  of  this 
interim  rule; 

(mm)  Principal  Loss  (Collateral 
Provision  means  a  cash  or  cash 
ecpiivalent  guarantee  or  facility 
])rovided  in  lieu  of  pledged  collateral  set 
forth  in  the  Bond  Documents  and  Bond 
Loan  documents: 

(nn)  Program  Administrator  means 
the  Qualified  Issuer,  or  an  entity 
designated  by  the  Qualified  Issuer  and 
a|)proved  by  the  (iDFl  Fund,  that 


performs  certain  administrative  duties 
related  ti)  a])plication  preparation, 
com|)liance  monitoring,  and  re])orting, 
as  well  as  other  duties  set  forth  under 
seilion  1808.000  of  this  interim  rule; 

(oo)  Qualified  /.s.sner  means  a  ('-ertified 
UDl'l,  or  any  entity  designated  by  a 
(Certified  UDFl  to  issue  Bonds  on  its 
behalf,  that  meets  the  (lualification 
reciuirements  set  forth  in  section 
1808.200  of  this  interim  rule,  and  that 
has  been  a])proved  as  such  by  the  UDl'l 
Fund  pursuant  to  review  and  evaluation 
of  the  Qualified  Issuer  Application; 

(])p)  Qmdified  Issuer  Api)licaiion 
means  the  application  document  that  a 
Uertified  (dlFI  (or  any  entity  designated 
by  a  (iertifietl  (]DFI  to  i.ssue  Bonds  on 
its  behalf)  submits  to  the  (IDFI  Fund  in 
order  to  he  approved  as  a  Qualified 
Issuer  jn  ior  to.  or  simultaneously  with, 
a  (hiarantee  Application; 

((](])  Qualified  Secondaiy  Loan 
Ileceivalde  means  payment  receivables 
from  the  Secondary  Loan(s)  relating  to 
the  corresponding  Bond  Loan; 

(it)  Pefinance  (or  Refinancing)  means 
the  use  of  Bond  Proceeds  to  refinance  an 
Eligible  UDFFs  or  .Secondary  Borrower's 
existing  loan,  which  must  have  been 
used  for  an  Eligible  Pur])ose: 

(ss)  ({(‘lending  Fund  means  the  fund 
maintained  by  the  Master  .Servicer/ 
Trustee  to  allow  an  Eligible  (dlFl  to 
relend  .Secondary  Loan  rejiayments  for 
Eligible  Pur])oses.  not  to  exceed  10 
percent  of  the  princi])al  amount 
outstanding  of  the  Bonds,  minus  the 
Risk  .Share  Pool;  the  Relending  Fund 
will  include  a  Relending  Account  for 
each  Bond  Issue:  and  each  Relending 
Aci;ount  will  include  a  Relending 
.Subaccount  for  each  Bond  Loan; 

(tt)  Risk-Share  Pool  means  an  account 
maintained  by  the  Master  Servicer/ 
Trustee  throughout  the  term  of  a 
Uuarantee  to  cover  losses  before  the 
(lUarantee  is  exercised:  the  Risk-.Share 
Pool  is  ca])italized  by  pro  rata  payments 
equal  to  three  percent  of  the  amount 
disbursed  on  the  Bonds  from  all  Eligible 
(]DFls  within  a  Bond  Issue;  jiavments 
must  he  funded  at  each  dishur.sement 
under  the  Bond  and  associated  Bond 
Loan;  amounts  in  the  Risk-.Share  Pool 
will  not  he  returned  to  the  Eligible 
UDFIs  until  maturitv  of  all  of  the  Bonds, 
and  termination  of  all  Bond  Loans, 
within  a  Bond  I.ssue: 

(uu)  Secondarv  Rorrower  means  an 
entity  that  has  made  apjilication  to  the 
I'lligihle  (]DFI  for  a  .Secondary  Loan, 
been  deemed  creditworthy  by  the 
Eligible  (dDFI,  meets  the  criteria  set  forth 
in  the  ajiplicahle  .Secondary  Loan 
Reijuiren  ents  to  receive  a  .Secondary 
Loan,  and  has  received  a  .Secondary 
Loan: 
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(vv)  Saconcidiy  (Aipital  Disirihiition 
Plan  means  the  eornponent  olThe 
(]a|)ilal  Distribution  Plan  that  pertains  to 
tin;  making  ol  Secondary  Loans, 
demonstrates  tin;  Fligible  CiDM’s 
c;omi)rehensive  |)lan  for  lending, 
disbursing,  servicing  and  monitoring 
S(!Condary  Loans,  includes  a  d(;scription 
of  how  the  ])roposed  S(!condarv  Loan 
will  meet  Fligihle  Pnr])oses  and  meets 
such  other  the  nuiuirements  as  inav  bt; 
designated  in  the  applicable  Nc.-tice  of 
(iuarantcu;  Availability; 

(ww)  Hoconddiy  Iaxiu  means  the  u.se 
of  Bond  Loan  proceeds  by  an  Fligihle 
(IDFI  to  finance  or  Rtjfinance  a  loan  to 
a  Secondary  Borrower  for  Fligihle 
Purposes,  which  meets  the  applicable 
Secondary  Loan  Requirements; 

(xx)  Sdconddiv  Loan  Rdciuirdments 
mean  the  minimum  r(!(|uired  criteria 
used  by  each  Fligihle  CDFI  (in  addition 
to  the  Fligihle  CDFPs  underwriting 
criteria)  to  evaluate  a  rerpiest  by  a 
S(;condarv  Borrower  applicant  for  a 
S(!condarv  Loan.  The  Secondarv  Loan 
Rtupiinmients  will  he  e.stahlisheil  by  the 
(T)F1  Fund  and  incoiqjorated  into  the 
Bond  l.oan  documents; 

(yy)  Sdi'vicdi'  means  the  Qualifirul 
Issuer,  or  an  (mtitv  (hxsignated  hv  the 
Qualified  Issuer  and  api)roved  by  the 
(’,DF’I  Fund,  to  ])erform  various  Bond 
Loan  servicing  duties,  as  set  forth  in  this 
])art; 

(z/.)  Spdcidi  .Ser\'/r;er  means  tlu;  Master 
Servicer/Trustee,  or  an  entitv  designated 
by  the  Master  Servicer/Trustee  and 
a])proved  by  the  (il)Fl  Fund,  that 
p(!rforms  certain  administrative  diiti(!s 
related  to  the  nistructuring  of  Bond 
Loans  that  are  in  or  about  to  enter  into 
an  event  of  default  as  well  as  other 
duties  set  forth  under  section 
18()8.()()8(d)  of  this  interim  rule; 

(aaa)  Sidtd  means  any  of  the  States  of 
the  United  States,  the  Di.strict  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Island.  Cuam.  the 
Virgin  Islands.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  any  other  territory  of  the  United 
States; 

(hhh)  Stdldiiwut  ol  Proposed  Sourcos 
and  Usds  of  Foods  means  the 
component  of  the  Cuarantee 
Ajjplication  that  descrih(!s  the  ])roposed 
uses  of  Bond  ProcruMls  and  the  proposed 
sources  of  funds  to  repay  ])rinci])al  and 
inteni.st  on  the  Bonds  and  the  Bond 
Loans; 

(c;cc)  Torgolod  Popuhition  imnms 
individuals  or  an  identifiable  group  of 
indivitluals  who  are  Low-Income 
persons  or  lack  adecpiate  access  to 
Financial  Products  or  Financial  Services 
and  meet  the  nHiuirements  of  12  (]P’R 
18().'1.2{)l(b)(3)(iii); 


(ddd)  Tnist  Fstote  means  the  Bond 
Loan  agreement  and  promissory  notes 
(ividencing  the  Bond  Loan,  all  funds  and 
accounts  ndated  to  the  Bonds  and  ludd 
by  tin;  Master  .Servicca'/Triistee  pursuant 
to  the  Bond  Prnst  Imhmtnri!  including, 
hut  not  limilcul  to.  the  Riivenne 
Accounts  and  the  Rebinding  Accounts 
(as  such  t(!rms  are  dcifimui  in  subsection 
18()8.()()()(l’)).  and  any  additional 
collateral  pledged  diriictlv  hv  the 
Fligihle  CDFI; 

(eee)  Undorsoncd  Hand  Aivo  nuums 
an  area  that  has  significant  unmet  lUieds 
for  loans.  Fcjuity  Investments,  or 
Financial  Services  (as  those  terms  are 
defined  in  12  CFR  1805.104)  and  is  not 
contained  within  either  a  U.onsolidateil 
Metropolitan  Statistical  Areas  (CMSA) 
or  Primary  Metropolitan  Statistical 
Areas  (PMSA).  as  such  areas  are  defineil 
in  OMB  Bulletin  No.  90-04  (Revised 
Statistical  Definitions  of  Metropolitan 
Areas  (MAs)  and  Guidance  on  IJ.ses  of 
MA  Definitions);  and 

(Iff)  Voiifidhld  Losses  of  Priocipol, 
Interest,  and  Coll  Preininm  means  anv 
portion  of  recpiired  debt  payments 
ndated  to  or  arising  out  of  a  Bond  and 
Bond  Loan,  or  the  enforcement  of  either 
of  them,  that  the  Qualituul  IssiKir  is 
unable  satisfy. 

§  1 808.1 03  Participant  not  instrumentality. 

No  participant  in  the  GDl'd  Bond 
Guarantee  Program  shall  he  deemed  to 
he  an  agen(;y.  department,  or 
inslrnmentalitv  of  the  United  States. 

§1808.104  Deviations. 

To  the  extent  that  such  reepurenumts 
are  not  .s])ecified  by  statute,  the 
Secretary  of  the  Treasury  in 
consultation  with  the  Office  of 
Management  and  Budget,  may  authorize 
deviations  on  an  individual  or  general 
basis  from  the  reejuirements  of  this 
interim  rule  iqion  a  finding  that  such 
deviation  is  essential  to  jirogram 
objectives,  and  the  .sp(u:ial 
circum.stances  stateil  in  the  proposal 
make  such  ileviation  clearly  in  the  best 
interest  of  the  Federal  Government.  All 
])ro])osal.s  must  hii  in  writing  and 
supported  by  a  statement  of  the  facts 
and  the  grounds  forming  the  basis  of  the 
deviation.  For  (biviations  of  general 
applicability,  after  a  determination  is 
made  by  the  Secretary  of  the  'rreasury 
ha.sed  on  tin;  deviation  proposal,  the 
GDI*'!  Fund  must  publish  notification  of 
granted  deviations  in  the  Federal 
Register.  Any  deviation  that  was  not 
captured  in  the  original  credit  subsidy 
cost  {istimate  will  reciuire  either 
additional  fees,  or  discretionary 
appropriations  to  i:over  the  cost. 


§1808.105  Relationship  to  other  CDFI 
Fund  programs. 

Award  funds  re(;eived  under  any 
otluirGDFl  Fund  j)rogram  cannot  he 
used  by  any  participant,  including 
Qualified  Issuers.  Fligihb;  GDFIs  and 
Secondarv  Borrowers,  to  ])ay  princii)al. 
interest,  fees,  administrative  costs,  or 
issuance  costs  (including  Bond  Issuance 
Fees)  related  to  the  GDI'l  Bond 
Guarantee  Program,  or  to  fund  the  Kisk- 
.Shar(!  Pool. 

§1808.106  OMB  control  number. 

The  collection  of  information 
r(!(]uirements  in  this  ])art  are  subject  to 
tlu!  nwiew  of  tin;  Gffice  of  Management 
and  Budget  (GMB). 

Subpart  B — Eligibility 

§1808.200  Qualified  Issuers. 

(a)  Bequirenients  and  quoUficdtions. 

An  ai^plicant  shall  he  deemed  a 
Qualified  Issuer  if  it  is  determined,  in 
writing  by  the  GDFI  Fund,  to  meet  the 
following  criteria; 

(1)  'rlu!  ap])licant  must  be  a  Gertified 
GDFI.  or  an  entity  (bisignated  hv  a 
Gertified  GDld  to  issue  Bonds  on  its 
behalf; 

(2)  'file  applicant  must  have 
apj)ropriat(!  ex])erti.se.  capacity,  and 
ex])(!rience.  or  otherwi.se  he  (inalified  to 
issue  Bond::  for  Fligihle  Pur|)o.ses; 

(.3)  Tlu;  ai)i)licant  must  have 
ap])roi)riate  ex])ertise.  c:apacity.  and 
experience,  or  otherwi.se  be  (inalifi(;d  to 
make  Bond  Loans  for  Fligihle  Purposes; 

(4)  'flu;  a])])licant  must  have 
appropriate  (;xperli.se.  capacity,  and 
(;xperience  to  .serve  or  have  identified 
qualified  entities  that  will  serve  as  its 
Program  Administrator  and  Servicer; 
and 

(5)  The  api)licant  must  meet  such 
other  criteria  as  may  hi;  reijuired  by  the 
GDFI  Fund  pursuant  to  this  interim  rub; 
and  the  applicable  Notice  of  Guarantee 
Availability. 

(h)  Approvdl.  The  designation  of  an 
applicant  as  a  Qualified  Issuer  does  not 
ensure  that  the  Guarantor  will  approve 
a  Guarantee  Application  or  issue  a 
Guarantee.  In  order  for  the  Guarantor  to 
approve  a  Qualified  Lssuer's  (uiarant(;e 
Application,  the  Qualified  Issuer  must 
meet  all  a])plical)b;  (uiarantee 
Ap|)lication  reiiuirements  including,  hut 
not  limited  to.  creditworthiness  and 
othi;r  requirements. 

(c)  Qudlified  Issuer  res})onsil)iIities. 
Tlu;  r(;s])on.sil)ilities  of  a  Qualifi(;d  Issuer 
shall  include,  hut  an;  not  limited  to; 

(1)  Pre])aring  and  siihinittiug  the 
(uiarantee  Application  on  behalf  of 
Fligihle  (iDFI  applicants  that  designated 
it  to  .serve  as  Qualified  Issuer,  including 
providing  any  additional  information 
needed  for  review  hv  the  GDFI  Fund; 
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(2)  lluring  the  (’,DF1  P'lind’s  review 
and  evaluation  ol  tin;  (Inarantee 
Ai)|)li(:ation.  serving  as  ])riniarv  point  of 
contact  l)(!tw<;en  thedlFI  Fund  and  the 
Fligihie  CDFI  applicants  that  designated 
tlu;  Qnaliried  IssiKir  to  si;rve  on  their 
hehalt: 

(3)  Issuing  the  Hond  for  |)in'chase  hy 
the  Hond  I’nrchaser; 

(4)  Making  Hond  l.oans  to  Fligihie 
(illFIs.  (‘nsiiring  that  100  ptucent  of 
Hond  Hrociieds  an;  used  to  make  Hond 
Loans; 

(.'>)  (Charging  interest  on  the  Hond 
Loans  as  set  forth  in  this  interim  rule 
and  Hond  Loan  documents,  and 
providing  for  sucli  a  schedule  of 
rej)aynu;nt  of  Hond  Loans  as  will,  np'on 
the  timely  repavnmnt  of  the  Hond 
Loans,  provide  adecpiate  and  timely 
funds  for  the  jjayment  of  |)rincipal  and 
int(;rest  on  the  Honds: 

(ti)  During  the  duration  of  the  Honds 
and  the  Hond  l.oans.  serving  as  ])rimarv 
point  of  contact  hetwecm  the  CDFI  Fund 
and  Fligil)le  CDFIs: 

(7)  Overseeing  the  work  of,  or  serving 
in  tlie  ca|)acitv  of.  the  Hrogram 
Administrator  and  .Servicer; 

(8)  Fnforcing  tin;  terms  and 
nMpiinMmmts  of  t lie  Hond  Trust 
Indenture  incinding,  hut  not  limited  to; 
ensuring  the  repayment  of  Hond  Loans 
in  a  timely  manner  |)nrsuant  to  the 
terms  of  Hond  Loan  documents; 
assigning  delin(|nent  Hond  Loans  to  the 
(hiarantor  n|)on  demand  hv  the  (iDFI 
Fund  or  the  (hiarantor;  and  ensuring 
that  tlie  Master  .Servicer/  Triistee 
establishes  and  maintains  the  Risk- 
.Share  Fool  throughout  tlie  term  of  the 
(inarantee; 

(tt)  Reviewing  collateral  and  C.redit 
Fnliancement  reipiirements  for  each 
Hond  Loan  and  providing  information 
on  such  collateral  and  (iredit 
Fnliancement,  as  recjiiested.  to  the  C.DFl 
Fund; 

(10)  Making  payment  of  the  Agency 
Administrative  Fee  to  tlie  CDFI  Fund; 

(11)  .Snhmitting  all  recjnired  rejiorts 
and  additional  documentation 
(incinding  reconciling  financial  data 
and  (Capital  Distrihntion  Flan  ipidates. 
as  necessary);  and 

(12)  .Snell  other  duties  and 
responsibilities  as  the  (iDI'd  Fund,  the 
(inarantor,  or  the  Hondholder  niav 
reijuire. 

(d)  Hond  IssiKinco  Foes.  The  Qualified 
Issuer  may  charge  Hond  Issuance  Fees 
and  all  fees  reasonable  and  necessary  for 
administering  and  servicing  the  Honds 
or  the  Hond  Loans,  post  issuance,  to 
Fligihie  (iDl’ls. 

(e)  Host  nation.  A  Qualified  issuer  mav 
not  receive  a  Hond  Loan  under  anv 
Hond  Issuance  for  which  it  serves  as  a 
Qualified  Issuer. 


§1808.201  Designated  Bonding  Authority. 

(a)  Ganai'ol.  In  its  sole  di.scretion,  the 
(’.Dl-'t  k’niid  may  solicit  Qualified  Issuer 
Applications  from  entities  pro])o.sing  to 
serve  as  the  Designated  Honding 
Authority  (DHA).  The  CDl-'l  Hond 
Cnarantee  Frogram  shall  only  have  one 
DHA  at  any  given  time.  In  order  to  he 
selected  to  serve  as  the  DHA.  the  entity 
must  meet  all  (inalifications  of  a 
Qualified  Issuer  set  forth  in  section 
1808. 2(H)  of  this  interim  rule;  additional 
(pialifications  may  he  .set  forth  in  the 
aiijilicahle  NOCA  as  determined  hv  the 
CDFI  Fund. 

(h)  Salaalion.  The  DHA  will  .serve  as 
a  CDFI  Fund-selected  Qualified  Issuer 
and  designated  Qualified  I.ssuer  for 
Fligihie  CDFIs  that  do  not  elect  to 
designate  another  Qualified  Issuer.  The 
DHA  will  ])repare  and  submit  a 
(inarantee  Application  on  behalf  of  such 
Fligihie  CDFI  apjilicants,  in  acc.ordance 
with  such  criteria  set  forth  in  this 
int(!rim  rule,  the  ajiplicahle  Notice  of 
(inarantec!  Availability  and  the 
Qualified  Issuer  A|)])lication. 

§1808.202  Eligible  CDFIs. 

Fach  Idigihle  CDFI  applicant  seeking 
a  Hond  Loan  must  imiet  the  following 
criteria; 

(a)  He  emtified  hy  theCDl’l  Fund  as 
meeting  the  eligibility  reipiirements  siH 
forth  in  12  CFK  18l).'')'.2()l ; 

(h)  Hav(!  the  a|)])ro])riate  expertise. 
ca])acity.  and  experiiaice,  or  otherwise 
h(!  (pialified  to  use  tin;  proceeds  of  Hond 
Loans  for  idigihle  Fiirposes;  and 

(c)  Meet  such  other  critm  ia  and 
reipiirements  set  forth  in  the  ajiiilicahle 
Notice  of  Cnarantee  Availahilitv,  tin; 
Cnarantee  Ajiiilication,  th.e  Hond  Loan 
Reipiirements,  related  Hond  and  Hond 
Loan  docnmenls,  and  such  other 
reipiirements  of  the  CiDFl  k’niiil. 

Subpart  C — Interest  Rates;  Terms  and 
Conditions  of  Bonds,  Bond  Loans,  and 
Secondary  Loans 

§  1 808.300  Interest  rates. 

(a)  IntawsI  rains.  (1)  A  Hond  Rate  will 
he  established  hy  the  Hond  Fiirchaser  as 
of  the  date  of  the  res])ective  advance  of 
funds,  as  ])rovided  in  the  Hond.  The 
Hond  Rate  for  each  advance  of  funds 
must  he  fixed  and  consistent  with 
f  ederal  credit  policies  outlined  in  OMH 
Circular  A-12().  The  I’FH,  as  Hond 
Fiirchaser,  will  set  rates  to  the  borrower 
|)nrsnant  to  section  0(1))  of  the  Federal 
Financing  Hank  Act  (12  U..S.(;.  228.')(h)) 
and  the  FFH  Lending  Folicy.  This  rate 
will  he  indexed  to  the  appro])riate 
Treasury  rate  ha.sed  on  the  Treasury 
yield  curve  and  include  a  spread  to  he 
determined  hy  the  Hond  Fiirchaser; 
variable  Honil  Rates  are  not  permitted. 


(2)  Interest  on  each  advance  of  fnnds 
under  a  Hond  shall  he  computed  as 
provided  in  the  Hond. 

(3)  A  principal  and  interest  pavment 
.schedule  will  he  determined  and 
j)ro\’ided  to  the  Qualified  Issuer  for  eai.h 
advance  of  funds  nnder  a  Hond.  based 
on  the  Hond  Rate  established  for  the 
respective  advance.  The  final  prineijial 
and  interest  payment  schednle  for 
amounts  due  nnder  a  Hond  will  he  the 
aggregation  of  the  individual  jirincipal 
and  interest  jiavinent  schedules  for  all 
advances  of  funds  nnder  the  Hond. 

(4)  The  Hond  Loan  Rate  shall  he  the 
.same  as  the  Hond  Rate  on  the  particular 
advance  of  fnnds  nnder  the  Bond  that 
funds  the  Hond  Loan. 

(.'))  The  rate  of  interest  for  each 
.Secondary  Loan  shall  he  established  hy 
the  Fligihie  (]DF1  in  accordance  with 
subsection  18()8.3()7(c),  and  mav  he 
subject  to  limitations  sjiecified  in  the 
a])i)lical)le  NOGA. 

(h)  Bond  Loan  payment  dnfaalt 
interest  rate.  In  the  event  of  a  jiavment 
default  on  a  Hond  Loan,  the  Fligihie 
GDl'd  shall  pay  interest  on  anv  overdue 
amount  from  its  due  date  to  tlie  date  of 
actual  payment  at  the  Hond  Loan 
Fayment  Default  Rate.  The  Hond  Loan 
Fayment  Default  Rate  shall  he 
calculated  in  the  same  manner  as  a  late 
charge  is  calculated  nnder  the 
underlying  Hond. 

§  1808.301  Eligible  uses  of  Bond 
Proceeds. 

Hond  Froceeds  iniisl  he  n.sed  hv  a 
Qualified  l.ssner  to  finance  Hond  Loans 
or  Refinance  loans  to  Fligihie  (IDFls  for 
Fligihie  Fniposes  as  defined  in  section 
1808.102  of  this  interim  rule.  A 
Qualified  l.ssner  that  is  also  a  (Certified 
(iDFI  may  not  finance  a  Bond  Loan  to 
itself  or  refinance  its  own  loan.  One 
hnndred  percent  of  the  princiiial 
amount  of  each  Hond  must  he  used  to 
make  Hond  Loans.  As  a  Hond  Loan  is 
repaid,  such  repaid  Hond  Loan  proceeds 
in  excess  of  those  reipiired  for  debt 
.service  payments  on  the  Hond  must  he 
n.sed  to  repay  the  Hond  or  held  in  the 
Relending  Account  and  used  for 
additional  .Secondary  Loans,  to  the 
extent  authorized  nnder  §  1808.308. 

§  1808.302  Bond  terms  and  conditions. 

(a)  Maturity  date.  As  reipiired  hy  12 
U..S.(;.  471 3a(e)(1  )(D),  the  maturity  date 
of  a  Hond  shall  not  he  later  than  30 
vears  after  the  Hond  Issue  Date.  The 
matnritv  date  for  any  advance  of  fnnds 
nnder  a  Hond  shall  not  he  later  than  the 
maturity  date  of  the  Hond. 

(h)  Nonrecourse  obligation.  Fach 
Hond  shall  he  a  nonrecourse  obligation 
of  the  Qualified  l.ssner,  payable  solely 
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Iroin  amounts  available  pursuant  to  the 
Bond  Documents. 

(c)  7’enns.  The  Bonds  may  contain 
only  t(;rms  that  an;  consistent  with  tin; 
lending  policies  and  terms  oi  the  Bond 
Bnrchaser. 

(d)  No  siihordiiKition.  The  Bonds  or 
Bond  Loans  may  not  h(!  suhordinated  to 
any  new  or  existing  liability  and 
ellective  subordination  of  the  Bonds  or 
Bond  Loans  to  tax-exempt  obligations 
will  render  the  (luarantei;  void,  in 
accordance  with  OMB  ('.ircular  No.  A- 
129  (Policies  for  Federal  (irculit 
Programs  and  Non-Tax  Receivables)  and 
a])plicahle  provisions  of  the  Internal 
Revenue  (lode. 

(e)  Olhor  liniilations.  The  (IDFI  Fund 
may  impose  other  limitations  as 
appropriate  to  administer  the  (IDFI 
Bond  Guarantee  Program  including,  hut 
not  limited  to.  reciuiring  Qualified 
Issuers  to  obtain  Credit  Enhancement  to 
safeguard  against  the  risk  of  default. 

(f)  Terms  for  Bond  issiionce  ond 
disbursement  of  Bond  Proceeds.  (1)  The 
Qualified  Issuer  nui.st  execute  Bond 
Loan  documents  for  100  ])ercent  of  the 
|)rinci])al  amount  of  each  Bond  on  the 
Bond  Issue  Date.  There  will  he  an 
annual  assessment  to  d(!t(;rmine 
whether  the  Qualified  Issuer  is  subject 
to  the  r(;payment  ])rovi.sion  (xstahlished 
in  12  U..S.C.  4713a(c)(4).  Tcnins  and 
conditions  for  the  annual  asscjssmeiit 
will  he  set  forth  iu  the  ajjplicahle  Notice 
of  Guarantee!  Availahilitv. 

(2)  Di.shursi!ments  of  Bond  Proceeds 
to  the  Qualified  Lssuer  shall  he  made 
])ur.suant  to  au  advance  nicjuest  process 
established  by  the  Bond  Purcha.ser  and 
the  GDFl  Fund  under  which  the 
Qualified  Lssuer  shall  request  an 
advance  of  funds  under  a  Bond. 

(g)  Amortization  of  Bond.  The 
principal  amount  of  each  advance  of 
funds  luuler  a  Bond  shall  amortize  in 
level  debt  service  jjayments  of  prineijjal 
and  interest,  which  payments  shall  he 
due  either  (giarterly  or  .semi-annually,  as 
determined  by  the  Qualified  Issuer  and 
the  Bond  Purcha.ser.  and  which  .shall 
h(!gin  on  the  fir.st  principal  payment 
date  specified  in  the  Bond,  as 
determiued  by  the  Qualified  Issuer  aud 
the  Bond  Purchaser.  Prior  to  the  fir.st 
])rinci])al  ])ayment  date,  interest  at:crued 
shall  he  due  on  the  ])aym(!nt  dates 
specifitid  in  the  Bond,  as  determined  by 
the  Qualified  Issuer  and  the  Bond 
Purchaser. 

(h)  Optiomd  prepayment  of  Bonds. 

All  or  a  ])ortion  of  any  advance  of  funds 
under  a  Bond,  or  the  Bond  in  its 
entiretv,  may  he  pre])aid  hv  the 
Qualified  Issuer  at  any  time.  Any  partial 
prepayment  of  an  advance  shall  he  in  an 
amount  ecpial  to  at  least  .$1(K),()()()  of 
principal.  Each  partial  j)repayment  of  an 


advance  of  funds  under  a  Bond  shall  he 
applied  in  the  manner  set  forth  in  th(! 
Bond.  Any  partial  or  full  prepayment  of 
an  advance  of  funds  under  a  Bond  shall 
he  subject  to  the  |)ayment  of  a 
pr(!])ayment  ])rice,  as  j)rovided  in  the 
IJond  Documents. 

(i)  Mandatory  prepayment  of  Bonds. 

(1)  Any  Bond  shall  hc!  subject  to 
mandatory  ])repayment  if  Bond  Loans  or 
Secondary  Loans  an!  not  made  in  a 
timely  mann(!r.  as  follows: 

(1)  ()n  the  Galculation  Date  (as  defined 
in  suh.section  18()8.3()8(e))  of  each  year, 
any  amount  retained  in  the  Relending 
Subaccount  that  exceeds  the  Relending 
Subaccount  Maximum  (as  defined  in 
suh.section  18()H.:U)8(d))  by  SlOO.OOO  or 
more  shall  he  applied  to  prepay  Bonds 
on  the  next  succeeding  payment  date. 

(ii)  Any  amounts  derivcul  from  the 
licjiudation  of  collateral  from  the  Bond 
Loan  and/or  Secondary  Loan  in 
connection  with  the  exercise  by  the 
Guarantor,  the  Qualified  Issuer  or  the 
Bondholder  of  nnnedies  upon  default  of 
the  Bond  Loan  shall  he  a])])lied, 
immediately  ui)on  litiuidation,  in  the 
following  order  (inclusive  of  reasonable 
f(!(!S  and  exp(!n.ses  associatiul  th(!rewith): 

(A)  To  the  r(!])ayment  of  anv  amounts 
drawn  under  the  Guarantee!; 

(B)  I’o  the  ])r(!pavment  of  Bonds,  in  a 
like!  cune)unt; 

(G)  Te)  the!  re!])le!nishme!nt  e)f  ;iny  funels 
elrawn  fre)m  the!  Risk-Shiire  Peeeel  F’unel: 
anel 

(D)  Teethe  Eligible  GDFl  leer 
ai)])lie:atie)n  in  ae:e;e)relane:e!  with  the! 
Se!e;e)nelarv  Leean  ele)e:nme!nt.s. 

(2)  When  an  ameeunt  is  reKjiureel  te)  he! 
a])])lie!el  as  a  manelatory  prepayment  e)f 
Benuls,  the  Qualifieel  Lssuer  mav  .se!le!e:t 
whie:h  aelvane:e.s  of  funds  uneleer  a  Bonel 
are  te)  he  prejeaiel.  Any  ameeunt  apjelieel 
as  a  partial  prepayment  eef  an  aelvane:e 
uneler  a  Bonel  shall  he  applieel  as 
))re)videel  in  the  Bonel.  Any  partial  eer 
full  preepayment  of  an  aelvance  eef  funels 
uneler  a  Beend  shall  he  .suhje!e:t  to  the 
payment  eef  a  jereepayment  prie:e!.  as 
preevielexl  in  the  Bonel  De)e;ume!nts. 

§1808.303  Risk-Share  Pool. 

The  Ma.ste!r  Se!rvie;e!r/'rru.ste!e!,  e)n 
he!h;ilf  e)f  the  Qualifieel  Lssue!r;mel  lor  the 
he!ue!fit  of  the  Be)nelhe)lele!r,  shall 
estiihlish  a  Risk-Share  Fe)e)l  that  is 
funeleel  at  e!iie:h  elishursement  e)f  the 
Bonel  Le)an  pre)e:e!e!els  hv  payment  fieem 
e!ae:h  Eligible  GDFI  in  ae:e:e)relime;e!  with 
12  IJ.S.G.  471.'1a(el).  The  Risk-Share  Fe)e)l 
must  re!m<iin  in  ])lae:e!  thre)ughe)ut  the 
te!rm  e)f  the  Guaianteu!.  Ameeemts  in  the 
Risk  Share  Re)e)l  Funel  will  ne)t  he 
reUurneel  to  Eligible  GDFLs  until  matinity 
of  all  e)f  the  Be)neLs,  anel  terminatieen  of 
all  e)f  the  Beenel  Loims.  within  a  Bemel 
Lssue. 


(a)  At  e!<ie:h  eli.sheir.sement  of  the  Bonel 
Le)im  |)re)e:e!e!els,  e!ae:h  Eligible  GDFI  shall 
ele!pe).sit  an  ame)unt  that  is  euieial  te)  thre!e! 
pe!ie:e!nt  e)f  the  elishursement,  fe)r  a  te)tal 
e)f  three  j)e!re;e!nt  e)f  the  guaranteeel 
ame)unt  outstaneling  e)f  the  Beenel.  freem 
meenies  e)the!r  th:m  Beenel  Le)im  j)re)e:e!e!el.s, 
inte)  the  ;)pplie:ahle!  .suhae;e:e)emt  of  the 
Risk-Share  I’eeeel  Funel.  ,Sue:h  me)nie!.s 
shtill  leimiin  in  .siiiel  ae:e:e)unt  threeugheeeit 
the  term  e)f  the  Beenel. 

(h)  Any  intereest  e)n  a  Beenel  Leean  in 
e!xe:e!.s.s  e)f  the  Be)nel  Le)an  Rate  eleriveul  by 
the  Qualifieel  Issuer  eluring  any  })e!rie)el 
eluring  whie;h  the  Bonel  Le)an  Pavmemt 
Default  Rate  a])])lie!.s  shall  alsej  he 
eleposited  in  the  Risk-Share  Fool  Funel. 

(e;)  The  Risk-Share  Fool  Funel  .shall  he 
applied  by  the  Ma.ste!r  Servicer/Trustee 
to  ])ayme!nts  of  eleht  .service  on  the  Be)nel 
Issue  in  the  event  that  the  Eligible  GDFI 
elefaults  in  the  e;orre.sponeling  payment 
e)f  eleht  .se!rvie:e  on  the  Bonel  Leean.  The 
elefaulteel  Eligible  GDFTs  ele!])e).sit  shall 
he  a})plie!el  fir.st  to  any  .sue:h  ])ayment  e)f 
eleht  se!rvie:e!.  After  elejjletieen  e)f  the 
elefaulteel  Eligible  G.DFTs  elepeesit.  eae:!) 
remaining  Eligible  GDFLs  ele!])e)sit  shall 
he  ajeplieel  j)re)rata  te)  any  .sue:h  ])avme!nt 
e)f  ele!ht  se!rvie:e!.  Me)nie!S  e)n  ele!])e).sit  in  the 
Risk-Share  Fe)e)l  Funel  shall  he  ;i))plie!el 
te)  sue:!)  pavments  anel  shall  he!  ele!ple!te!el 
in  fidl  prie))'  te)  any  elraw  e)n  the 
Guaranteu!. 

(el)  Eligible!  GDFLs  (e!xe:hieling  the 
Eligible!  GDFI  in  elefaidt  anel  re!.spe)n.sihle! 
fe)r  <1  elraw)  shall  met  he  rexiiureel  te) 
re!])le!ni.sh  the  Risk-.Share  Feeeel  Funel  in 
the  event  of  a  elraw. 

(e)  The  Risk  Share  Fe)e)l  elepeesit  shall 
he  sufficiemt  e:e)llate!ral  te)  .se!e;ure!  any 
elraw  on  Bonel  Leean  pre)e;e!e!eLs  relateel  te) 
the  co.sts  of  i.ssuane:e  pursuant  te) 

1808. 304(1)). 

(f)  In  the  event  of  a  payment  eledault 
e)n  the  Be)nel  Le)an  by  an  Eligible  GDFL 
the  QualifieHl  Issuer  shall  ne)tifv  the 
GDP’I  Funel  anel  rexjuest  permissieen  to 
elraw  from  the  Risk-Shcire  Feeol  te)  e;ove!r 
any  elefemlt  e)f  prine:ipal  anel  interest 
piiyments  elue  to  the  Bonel  Fure;ha.se!r. 

(g)  Amounts  in  the  Risk  .Share  Foe)l 
Funel  will  ne)t  he  returneel  te)  Eligible 
GDFLs  until  mateirity  e)f  all  e)f  the!  BeeneLs, 
anel  te!rminatie)n  e)f  all  e)f  the  Be)nel 
Leeans,  within  a  Beenel  Issue.  lJpe)n 
maturitv  e)f  all  e)f  the!  Beenels,  anel 
te!rminatie)n  e)f  the!  Beenel  Leeans.  within 

Be)nel  Isseie,  the  ])re)  rata  ame)emt  e)f 
e!ae:h  Eligible  GDFLs  payments  in  the 
Risk-.Share!  Fe)e)l  shall  he!  returneel  te) 
e!ae:h  Eligible  GDFI;  pie)viele!el  he)we!ve!r, 
that  sue;h  Eligible  GDFI  has  pre)])e!rly 
re!j)le!ni.she!el  any  elraws  on  the  Risk- 
.Share)  Fe)e)l  attrihuteel  to  ne)ni)ayme!nt  e)f 
its  Beenel  Leean  anel  the  e:orre!.sponeling 
Beenel. 
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§  1808.304  Eligible  uses  of  Bond  Loan 
proceeds. 

(a)  Eligible  us(^s.  Bond  Loan  ijroceeds 
shall  1m!  onlv  useii  for  Eligible  Purposes, 
to  |)retuiui  one  monthly  installment  ol 
ItomI  l.oan  payments,  and  to  pay  Bond 
Issuance  FeiJs.  As  a  Bond  l.oan  is  nipaid. 
such  n;|)aid  Bond  Loan  proceeds  must 
l)(>  held  in  the  Rehmding  Account  and 
used  for  additional  .Scicondarv  l.oans.  to 
the  (ixtent  authorized  under  ^  1808.308. 

(h)  Bond  Issuanco  Eons.  (1)  Amounts 
not  to  exceed  one  perc»mt  of  Bond  l.oan 
proceeds  mav  he  appli(ul  to  pay  Bond 
Issuance  Fees.  Bond  Loan  proceeds  that 
are  n.sed  to  pay  Bond  Issuance  Fees 
shall  he  a|)pli(!d  in  the  following  order 
of  priority: 

(i)  To  |)av  reasonable  transaction  fees 
and  expenses  of  the  Qualified  Issuer,  its 
advisors  and  consultants,  related  to  the 
Bond  issuance  (hut  uot  including  any 
.salaries  or  admini.strative  costs  of  the 
Qualified  Issuer  unrelated  to  the  Bond 
issuance); 

(ii)  To  pay  reasonable  transaction  fees 
and  expenses  of  the  Master  .Servicer/ 
Trustee,  its  advisors  aud  consultants, 
related  to  the  Bond  issuance;  and 

(iii)  To  pay  reasonable  transaction 
fees  and  expenses  of  the  Eligible  {DEL 
its  advisors  aiul  consultants,  related  to 
the  making  of  the  Bond  Loan. 

(2)  Any  fees  and  exjienses  arising  out 
of  each  transaction  which,  in  the 
aggregate,  exceed  the  one  jiercent  limit 
on  Bond  Issuance  Fees  payable  from 
Bond  Loan  proceeds  mu.st  he  paid  bv 
the  Eligible  ('.DFl  from  monies  other 
than  Bond  Loan  jiroceeds. 

(c)  Pvofunding  ol  Bond  Loan 
paymants.  Bond  Loan  proceeds  may  he 
used  to  jirefund  one  monthly 
installment  of  Bond  Loan  |)ayments. 

§  1808.305  Bond  Loan  terms  and 
conditions. 

(a)  Maluritv  data.  The  maturitv  date  of 
a  Bond  Loan  shall  not  be  later  than  .30 
years  after  the  Bond  Issue  Date.  The 
maturity  date  of  Bond  Loans  may  he 
earlier  than,  hut  may  not  he  later  than, 
the  maturity  date  of  the  corresjionding 
Bond. 

(h)  Bond  Loan  ganaral  ivconrsa 
ol)Iig(ttion;  (^ollatond.  (1)  The  Bond 
Loan  shall  he  a  general  recourse 
obligation  of  the  Eligible  (dlFI. 

(2)  The  Bond  Loan  shall  he  further 
S(!cnr(;d  hv  a  first  lien  of  tlu;  Mast(!r 
.S(!rvicer/Trust(!e.  on  Indialf  of  the 
Bondholder,  on: 

(i)  'fhe  Trust  Estate; 

(ii)  Qualified  .Secondarv  Loan 
Receivables:  and 

(iii)  Eitluir: 

(A)  An  assignment  of  the  .Secondarv 
Loan  collat(!ra)  (otlujr  than  a  Principal 
Loss  equilateral  Provision)  from  the 


Eligible  CDFI  to  tlu;  Mastcir  .Servicer/ 
Tru.st(!e;  or 

(B)  Provision  of  a  Principal  Loss 
(qollateral  Provision  tor  tlu;  benefit  of 
the  Master  .Servicer/Trnstee.  in 
accordance  with  the  Bond  Loan 
Rculuinnmmts  and  the  .Secondary  Loan 
Reciuirements.  as  applicable. 

(3)  riu!  (IDFI  Fund  may.  in  its  sole 
discrcition.  a|)prov(!  alternative  forms  of 
Bond  Loan  collatmal. 

(4)  A  paritv  first  lien  on  j)ledg(!d 
collateral  mav  be  accepted,  in  the  sole 
discretion  of  the  CIDI’I  Fund. 

(.5)  If  any  collateral  becomes  non¬ 
performing  during  the  term  of  the  Bond 
Loan,  the  (inarantor  mav  retpiire  the 
applicable  Eligible  (iDFI  to  substitute 
other  collateral  that  is  of  (upial  (luality 
to  the  initial  collateral,  when 
performing,  acceptable  to  the  Guarantor 
in  its  .sole  di.scretion. 

(ti)  An  Eligible  (^DFEs  parent 
organization.  Affiliate,  or  an  entity  that 
is  related  to  the;  Eligible  CDFI  through 
its  management  structure,  may  a.ssume 
limited  recourse!  obligation  for  the  Bond 
Loan  if  it  providcis  Gnidit  Eidiancenuint 
and/or  |)ledges  financial  nisources  or 
such  other  financial  support  or  risk 
mitigation  that  would  (!nhanc(!  tlu! 
Eligible  ('.DFI’s  creditworthiiuiss  aud  its 
abilitv  to  repay  tlu!  Bond  Loan,  tluiriihv 
decHiasing  the  risk  underlving  tlu; 
(uiarant(!e. 

(c)  Disharsainont  of  Bond  Loan 
procaads.  (1)  Bond  Loans  shall  Im!  draw¬ 
down  loans.  Disl)urs(!m(!nts  of  Bond 
Loan  ])roceeds  to  the  Eligible!  (IDFI  shall 
he!  maele!  |)ursuant  te)  a  reHiuisitiem 
pre)e;e!ss  e!stahlisheel  hv  the!  Beenel 
i’ure;ha.se!r  anel  the  (qDFI  Funel.  which 
shall  ine:lnele!  a  pre)e;e!ss  by  whie;h  the 
Qualified  Lssiier  shall  re!ejuc!st  an 
aelvane:e  from  the  Boneiholeie!!’  uneler  the 
Be)nel  anel  a  pre)e;e!.ss  by  whie;h  the 
Eligible  CDFI  shall  re!e|ue!.st 
elishursement  fremi  the  Qualifie!el  Lssuer. 

(2)  Eae;h  re!e|iusitie)n  shall  he! 
ace:e)mpanie!el  by  invoie:t!s  anel 
certifie:atie)n.s  by  the  Eligible  (^DFl  (anel 
the  .Se!e:e)iulary  Beerreewer.  if  a])])lie;al)le!) 
as  te)  e!xpe!ueliture!  e)f  ])re)e:e!e!els  for 
Eligible!  Pur])e)se!.s. 

(3)  Ne)  Beuiel  Leean  |)re)e:e!e!els  mav  be 
eli.shurse!el  late!r  than  (it)  meenths  after  the 
Beenel  Issue!  Date!.  Anv  Bemel  Leean 
pre)e:e!e!els  ne)t  elishur.se!el  will  have  l)e!e!n 
fe)rfe!ite!el  by  the  Eligible  CDFI. 

(4)  Disbursements  te)  e:a])italize!  the! 
Eligible!  (qDFI’s  Leean  Lee.ss  Ke!.se!rve!.s  shall 
he!  maele!  |)ursuant  te)  a  reupnsition 
pre)e;e!s.s  e!.stahli.she!el  by  the!  Qualifieel 
Issue!!'  anel  the  CDFI  lumel. 

(el)  Ainovli'/.ation  of  Bond  Loan.  Eae;h 
Be)nel  Leean  shall  ameertize  in  the  same 
manne!!'  as  the  e:e)rre!.sj)e)neling  Be)nel; 
j)re)viele!d  that  princi])al  anel/e)r  iuti!re!.st 
e)n  e!ae;h  Beenel  Leean  shall  he!  |)ayal)le!  te) 


the  QualifieKl  Issuer  in  me)nthly 
installments  hii.seel  e)n  the  reupiire!)! 
eieiiirte!rly  e)r  semi-anmuil  in.st;dhne!nt.s. 
as  applie;al)le!.  elue  e)n  the  e:e)rre!.s])e)neling 
Be)nel;  pre)viele!el  fnrthe!!',  that  enie;!) 

Eligible  (qDl-’l  shall  i)re!funel  e)ne!  me)nthly 
payment  insteilhnent  ne)t  hiter  than  the! 
thirtieth  elay  ])rie)r  te)  the!  first  paymeint 
elate!  e)f  the  e:e)rre!.si)e)neling  Beenel  se)  that 
e)n  the  thirtieth  elay  prie)r  te)  sue;!)  Be)nel 
])<iyme!nt  ehite.  the  Eligible  (qDFI  shall 
liave!  i)aiel  in  full  all  ame)unt.s  elue  e)n  the 
Be)nel  payment  elate. 

(e!)  Optional  prapavmant  of  Bond 
Ixxin.  The  Beenel  Leean  shall  he;  .sul)je!e;t  te) 
prepiiyment.  in  whe)le!  e)r  in  part,  at  the 
e)])tie)n  e)f  the  Eligible  CDFI  in 
ae;e;e)rdance!  with  the  oj)tie)nal 
pre!j)ayme!nt  pre)vi.sie)n.s  e)f  the 
e:e)rre!.spe)neling  Bonel  (inedueling  the 
re!ejnire!el  prepayment  miniuuuus  e)f 
.SIOO.OOO)  anel  shall  he  sul)je!e:l  te)  the 
payment  e)f  a  ])re!])ayme!nt  ])rice!.  as 
ele!te!rmine!el  by  the!  Beenelholeler  in 
ae:e:e)relane:e!  with  the  e:e)rre!.s])e)neling 
Be)nel. 

(0  Mandatory  pi  apavinent  of  Bond 
IxHtn.  The  Beenel  Leean  shall  he!  snl)je!e;t  te) 
manel;ite)ry  pre!payme!nt  by  the  Eligible 
(;DFI  in  ae:e;e)relane:e!  with  the  manelate)rv 
])re!])ayme!nt  pre)vi.sie)ns  e)f  the 
e:e)rre!.spe)neling  Be)nel. 

§  1808.306  Conditions  precedent  to  Bond 
and  Bond  Loan. 

The  abilitv  e)f  the  Qualifieel  Lssiier  te) 
issue  a  Be)nel  anel  make!  a  Beenel  Leean 
shall  he  .sul)je!e;t  te)  the  .sati.s)ae;tie)n  e)f  the! 
fe)lle)wing  e:e)nelitie)n.s  pre!e:e!ele!nt: 

(a)  Eviele!ne:e!  .sati.sfae;te)ry  te)  the! 
Qualifieel  Lssiier  that  the  Eligible  CDFI 
will  e;e)mply  with  the  terms  anel 
conelitieuis  e)f  the  Bonel  Loan  ele)e:ume!nts. 
ine;lueling  repayment  of  the  Bond  Loan: 

(h)  Eviele!ne:e!  sati.sfae:te)ry  to  the 
Qualifieel  Lssuer.  the  Cuarantor,  and  the 
CDL’l  Funel  that  the  Eligible  CDFI  has 
the  authority  te)  enter  into  the  Bonel 
Le)an.  has  see.ureel  the  C^reHlit 
Enhane:e!me!nt.  if  any.  elemon.strateHl  a 
rea.seenahle  i)ro.sj)e!e;t  of  repayment  e)f  the 
Be)nel  Loan,  anel  pleelgeel  the  ceellateral 
(inclueling  e!xe!cute!el  seuairity 
ele)e;ume!nt.s.  lJCC-1  financing  .statements 
e)]'  me)rtgage!.s.  as  apjilie'ahle); 

(e:)  A  Cnarantee  A])plie;atie)n  that  has 
beu!!)  appreeveel  by  the  Cuarante)r; 

(el)  A  .satisfae:te)rv  e:re!elit  review  hv  the 
(;DFI  Fnnel  anel  in  e:e)mpliane:e!  with  the 
Bonel  Leian  ReKpiireMnents,  ine:lueling 
submi.ssie)!!  e)f  e:e)mple!te!  anel  ae:e:nrate! 
Cuiinmtee  A])plie;atie)n  materials, 
submitteul  in  a  timely  manner, 
ele!mon.strating  the  Eligible  (qDLd's  ability 
te)  re!pay  the!  Beend  Le)an; 

(e)  Opinions  e)f  le!gal  e:e)un.se!l  te)  the 
Qualifieel  Issuer  anel  the  Eligible  CDFI: 

(f)  Exe!e:ute!el  Beenel  Leean  elocumemts; 
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(g)  Organizational  (lociinients  of  the 
Fligihle  CDFl; 

(li)  Certifications  by  the  Qualified 
Issuer  and  Eligible  (iDFIs  tliat  Bond 
I’roccieds  and  Bond  Loan  ])roceeds  will 
not  he  used  for  lobbying  by  recipicaits  of 
Ibubaal  loans  or  guarantees: 

(i)  A  stat(!nient  that  no  default,  event 
of  default,  or  due  and  un.satisficul 
liability  has  occurred  and  is  continuing 
with  resjjeci  to  any  obligations  of  the 
Qualifieil  Lssuerand  each  fdigible  CDFl 
to  the  CDFI  I’lind,  tin;  Cuarantor.  ibe 
Bond  Furcbaser.  the  II. S.  Internal 
Revenue  Service,  or  any  other  agency, 
authority  or  instrumentality  of  the 
Federal  Coverninent;  and 

(j)  Any  other  conditions  precedtmt  set 
forth  in  the  Bond  Loan  documents, 
including  documentation  that  any  credit 
enhancements  have  been  secured  hv  the 
Eligible  CDFI. 

§1808.307  Secondary  Loan  Eligible 
Purposes:  Terms  and  conditions. 

(a)  Eligibh  Purposes.  Eligible  CDFIs 
mu.st  make  Secondary  Loans  for  Eligible 
Burjjo.ses.  S(!condarv  Loan  |)roceeds 
may  not  be  uscul  to  cajjitalize  loan  lo.ss 
Hi.serves. 

(b)  Making  Secondaiv  Loans.  (1)  If  the 
Eligible  CDFI  uses  Bond  Loan  proceeds 
to  make  Secondary  Loans,  the  Eligible 
CDM  must  (execute  Secondarv  Loan 
documents  (in  the  form  of  promis.sory 
not(;s)  with  Secondarv  Borrowens  as 
follows: 

(1)  Not  later  than  12  months  after  the 
Bond  Issue  Date.  Secondarv  Loan 
documents  re])resenting  at  least  50 
p(!rcent  of  the  Eligible  CDFIs’  Bond 
Loan  j)roceeds  allocated  for  Secondary 
Loans:  and 

(ii)  Not  lat(!r  than  24  months  after  the 
Bond  Issue  Date.  Secondarv  Loan 
documents  representing  100  percent  of 
the  Eligible  CDFIs’  Bond  Loan  proceeds 
allocated  for  Secondarv  Loans 
(((xcluding  any  amounts  usrul  for 
paynumt  of  Bond  Lssuance  Fees 
pursuant  to  sru  tion  1808.304(b)). 

(2)  In  the  event  that  the  Eligible  CDFI 
does  not  comj)ly  with  the  forcigoing 
nuiuirements  of  ))aragrapbs  (b)(l)(i)  and 
(ii)  of  this  section,  the  available  Bond 
Loan  proceeds  at  the  imd  of  the 
applicable  ])eriod  shall  be  ixuluced  by  an 
amount  (ujual  to  the  difference  b(!twe(!n 
the  amount  retjuired  by  ])aragra])bs 
(t))(l  )(i)  and  (ii)  minus  the  amount 
])reviouslv  committed  to  the  .Secondarv 
Loans  in  the  a])])lical)le  period. 
Consisttmt  with  the  cornisponding  Bond 
Loan,  the  .Secondarv  Loans  shall  be 
drawn  down  by  the  .Secondary 
Borrow(;rs  upon  demonstration  of  an 
Eligible  Purpose. 

(c)  Secondary  JjHin  interesl  rate.  The 
rate  of  interest  with  nxspect  to  each 


.Secondary  Loan  shall  be  detminined  bv 
each  Eligible  CDFI  in  accordance  with 
tb(;  following  limitations: 

(1)  With  r(!S])ecl  to  each  .Secondarv 
Loan,  the  Eligible  CDFI  will  be  nupiiixul 
to  ])ropo.se  to  Ibe  CDFI  L’lind: 

(1)  A  minimum  and  maximum  spnnid 
ov(!r  the  corr(;sj)onding  Bond  Loan  Rat(i 
which  will  r(!pr(;s(!nt  tlu;  standard 
minimum  and  maximum  interest  rate 
(Minimum  .Secondary  Loan  Rate  and 
Maximum  .Secondary  Loan  Rate, 
r(!spectively):  and 

(ii)  A  maximum  spread  over  the 
Maximum  .Secondary  Loan  Rate  in  event 
of  a  .Secondary  Loan  default  (Maximum 
.Secondary  Loan  Default  .Spread). 

(2)  The  CDFI  Fund  reserv(;s  the  right 
to  evaluate,  a])])rove,  modify,  or 
disapprove  the  ])roposed  Minimum 
Secondary  Loan  Rate,  Maximum 
Secondary  Loan  Rate,  and  Maximum 
.S(!Condary  Loan  Dcdault  .Spread  before 
ajHjroving  any  Cuarantee  Application. 

(d)  Secondaiy  Loan  default  rate.  3’be 
Eligible  CDFI  may  charge  a  default  rate 
on  the  .Secondarv  Loan  .so  long  as  such 
rate  do(!s  not  exc(!ed  the  Maximum 
.S(!condary  Rate,  plus  the  Maximum 
.S(;condarv  Loan  I3(!fault  .S])read. 

((i)  Secondarv  Loan  maturity.  'I'be 
maturity  date  with  resp(;ct  to  the 
,S(!condarv  Loan  sbidl  be;  in  accordance 
with  the  recpnixmients  of  tin;  ap])licat)l(! 
.S(u:ondary  Loan  Retiuiremenls.  Tlu; 
maturity  date  of  .Secondarv  Loans  mav 
be  earli(!r  than,  but  may  not  lx;  later 
than,  the  maturity  date  of  the 
corr(;sponding  Bond. 

(f)  Secondary  Ijxin  collatend.  (1)  The 
.Secondary  Loan  sbidl  be  ])ayal)le  from 
amounts  made  available  pursuant  to  the 
.Secondary  Loan  documents,  and 
s(!cured  by: 

(1)  A  first  lien  of  the  Eligible  CDFI  on 
pledged  collat(;ral  in  an  amount  that  is 
consistent  with  the  loan-to-value  ratio 
reejnirements  set  forth  in  the  .Secondary 
Loan  Reepnrements;  or 

(ii)  A  Principal  Loss  Colbiteral 
Provision  for  the  benefit  of  the  Mast(;r 
.Servicer/Trustee,  in  accordance  with  the 
Bond  Loan  Riujuirements  and  the 
.Secondary  Loan  Reciuiremcmts.  as 
ai)])licable. 

(2)  Quiilified  .Secondiirv  Loan 
Rec(!ival)b!s  imiv  be  used  as  colbiteral; 
provided  however,  that  such  colbiteral 
is  secured  by  a  fir.st  lien  on  the 
.Secondary  Loan  colbiteral  in  accordance 
with  the  Bond  Loiin  Recpiirements  and 
the  .Secondary  Loiin  Recpiirements.  as 
applicable. 

(3)  A  ])<iritv  first  lien  on  jiledged 
collateral  may  be  accepted,  in  the  scjle 
discretion  of  the  CDFI  Fund. 

(g)  (ionnnitinents  for  SecondaiY 
Loans.  Each  proposed  .Secondary  Loan 
shall  be  apjiroved  by  the  credit 


committee  of  the  Eligible  CDFI  or  its 
ecpii valent,  in  accordance  with  the 
applicable  .Secondary  Loan 
Recpiirements  and  the  Eligible  CDFI’s 
own  underwriting  reejnirements. 

(b)  Disbursement  of  SecondaiT  Loan 
proceeds.  (1)  Consistent  with  the 
corresjionding  Bond  Loan.  .Secondarv 
Loans  shall  be  draw-clown  loans. 
Disbursements  of  .Secondary  Loan 
jiroceeds  to  the  .Secondarv  Borrower 
shall  be  made  jnirsuant  to  a  recpiisition 
jirocess  e.stablisbed  by  the  Qualified 
Issuer  and  the  CDFI  Fund  and  shall 
mirror  the  reejnirements  for  the 
disbursement  of  Bond  Proceeds. 

(2)  Each  reejuisition  shall  be 
accomjianied  by  invoices  and 
certifications  by  the  Secondary 
Borrower  as  to  exjjenditure  of  jiroceeds 
for  Eligible  Purjioses.  The  Eligible  CDF’I 
mu.st  also  attest  that  the  .Secondarv  Loan 
conforms  to  the  reejnirements  .set  forth 
in  the  ajijilicable  .Secondarv  Loan 
Reejnirements.  In  the  case  of 
Refinancings,  the  Eligible  CDFI  must 
also  attest  that  the  original  lo.m  was 
used  for  an  Eligible  Purjiose. 

(3)  .Secondarv  Loein  jiroceeds  shall  be 
disbursed  in  ciccordance  with  the 
iijijilicalile  .Secondarv  Loiin 
Reejnirements  which  .sbidl  set  forth, 
iiinong  other  reejiurements.  that 
.Secondiirv  Loan  disbursements  sbidl  be 
niiide  in  accordiince  with  commerciallv 
reii.soiiiilile  slandards  and  timeframes  for 
disbursement  ba.sed  on  the  nature  of  the 
Eligible  Purjioses.  The  .Secondarv  Loiin 
Reejnirements  shall  also  sjiecify  wbiit 
constitutes  a  commercially  reasonable 
timeframe  for  disbursement  in 
connection  with  sjiecific  tyjies  of 
Eligible  Purjioses.  Notwitbstanding  the 
foregoing,  each  Eligible  CDFI  shall 
projio.se  a  timefnime  for  disbursement  in 
connection  with  each  .Secondary  Loan, 
which  timeframe  shall  be  subject  to  the 
reejuirements  set  forth  in  the  .Secondary 
Loan  Reejuirements. 

(i)  Amortization  of  Secondaiy  Loans. 
.Secondary  Loiins  shall  amortize  as 
determined  by  the  Eligible  CDFI; 
jireivideel  that  .Secondary  Loan 
amortization  installments  shall  conform 
to  the  reejuirements  of  the  ajijilicable 
.Secondary  Loem  Reejiurements. 

(j)  Prepayment  of  Secondarv  Loans. 
.Secondarv  Loems  shall  be  subject  to 
jirejiayment  as  determined  by  the 
Eligible  CDFI;  jirovided  that  the 
.Secondary  Loan  documents  mav 
jireivide  for  modification  of  .Secondary 
Lo.m  terms  (so  long  as  such 
modification  does  not  affect  the 
corresjionding  Bond  or  Bond  Loiin)  and 
sbidl  Jireivide  for  mandatory  jirejiayment 
of  the  Secondarv  Loan  from  liejuidation 
of  collateral  ujion  the  exerci.se  of  default 
remedies  by  the  Eligible  CDFI.  the 
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Qualified  l.ssuer  or  the  (hiarantor  as 
re(|uired  hv  the  Hond.  the  llond  Loan 
documents,  or  the  Agreement  to 
(hiarantee.  as  a|)])licahle. 

(k)  l{oi)(n’nwnl  of  Secondary  Uunis. 

As  .Secondary  Loans  are  repaid,  the 
Lligihle  (dlFI  mav,  through  the 
Relending  I'nnd.  Retinaiuu!  and 
snhstitnte  as  collateral  ior  the  Hond 
l.oan  other  loan(s)  for  Kligihle  Furposes 
that  meet  the  rtuinired  .Secondary  I.oan 
Reepurmnents,  provided  that  the  Fligihle 
(IIFI  makes  Hond  Loan  payments  as 
UHinired.  If  the  outstanding  princi|)al 
balance  of  the  Bond  Loan  exceeds  the 
outstanding  principal  balance  of  the 
Bond  Loan  in  use  for  the  Eligible 
I’urposes.  the  Eligible  (llEI  shall  repay 
the  difference,  which  shall  be  deposited 
in  the  Relending  Account,  and  credited 
to  the  corresjxHiding  Relending 
.Subaccount. 

§1808.308  Relending  Fund;  Relending 
Account. 

(a)  Ihnnmd.  As  Bond  Loans  are  r(!i)aid. 
such  amounts  in  exc(!ss  of  those 
recpiin'd  for  debt  servic{!  pavnumts  on 
th(!  Bonds  may  lx;  Indd  in  the  Rehmding 
Account  and  used  for  additional 
.S(!condarv  Loans,  to  the  extent 
authorizcid  in  this  section. 

(h)  Application  of  funds  to  Secondary 
IxHins.  Amounts  on  deposit  in  tin; 
Riilending  Account  shall  he  a|)pli(!d  l)y 
the  Eligible  (]I)EI  to  make  additional 
,S(!condarv  Loans,  tin;  t(!rm  of  which 
shall  not  (jxcchhI  tin;  maturitv  of  tin; 

Bond. 

(c)  lUHjairenients  of  Secondaiv  I.oans 
from  llelending  Account.  .Secondary 
Loans  made  from  the  Relending 
Account  shall  meet  all  the  reciuinmimits 
of  the  .Secondary  Loan  Re(]uirements, 
and  conform  to  the  following  additional 
conditions: 

(1)  The  Qualified  Issuer  has  received 
and  approved  a  Bond  Loan  c;ommitment 
r(!(juest  submitted  by  the  Eligible  (d3El; 

(2)  No  material  (!vent  has  occurred 
and  is  continuing  or  is  tlmiatemul  at  the 
Eligible  CDFl  lev(;l  or  Qualified  Issuer 
level  that  adver.selv  affec:l.s  the  Eligible 

(d)EL  the  Bond  or  the  Bond  Loan; 

(3)  No  Eligible  (iDEI  ev«;nt  of  default 
has  occurred  and  is  continuing  with 
uispecl  to  the  Bond  Loan; 

(4)  No  Qiialituid  l.ssuer  event  of 
(hdault  has  occurred  and  is  continuing 
with  respcict  to  the  Bond: 

(.'))  There  exists  no  unrei)lenish(!d 
draw  on  the  Risk-.Share  Bool  I’und  hv 
the  Eligible  CIIEI: 

(())  The  maturity  of  .Secondary  Loans 
made  from  the  Relending  Fund  shall  not 
extend  beyond  the  maturity  date  of  the 
corresj)onding  Bond:  and 

(7)  Any  other  conditions  .set  forth  in 
this  interim  rule,  the  aj)])licahle  Notice 


of  Guarante(!  Availability,  the  .Secondary 
Loan  R(K|nir(!ments  or  tin;  Bond  Loan 
documents. 

(d)  Helendin<’  Sid)(}cconnts.  Tin; 
balance  of  each  subaccount  of  tin; 
Kelending  F'und  (each  a  Rehmding 
.Subaccount)  shall  not  e(iual  more  than 
10  jjercent  of  the  principal  amount 
outstanding  of  the  Bond  Loan,  minus 
the  prorata  share  of  the  Risk-.Share  Bool, 
as  of  the  Galculalion  Dale  (tin; 

Relending  .Subaccount  Maximum). 

((i)  Notification  Date.  For  pnrpos(!S  of 
this  .section.  Notification  Date  means  the 
date  on  which  the  Master  .Servicer/ 
Tru.stee  notifies  the  Eligible  (d)Fl  that 
the  balance  in  the  applicable  Rehaiding 
.Subaccount  exceeds  the  ap|)licahle 
Relending  .Subaccount  Maximum. 
Calculation  Date  means,  following  the 
Notification  Date,  the  earlier  of: 

(1)  The  date  on  which  the  balance  in 
such  Relending  .Subaccount  becomes 
less  than  or  (ujual  to  the  a|)plicahh! 
R(;lending  .Sul)acconnt  Maximum,  or 

(2)  .Six  months  following  tin; 
Notification  Date;. 

(f)  Mandatory  redemption.  Anv 
amounts  retained  in  llu;  Rcdending 
.Suhaccount  that  exceeds  the  Riihaiding 
.Suhaccoimt  Maximum  by  .Si ()().()()()  or 
more  as  of  thi;  a])plic;al)le  Calculation 
Dal(!  shall  he  transferred  to  tin; 
Redem])lion  Account  of  the  Debt 
.Service  Fund  (as  defimul  in 
^  1 8()8.()0()(ll)  to  (dfectuate  a  mandatory 
redem|)lion  of  the  corr(;s])onding  Bond 
in  accordanc(!  with  th(!  terms  of  the 
Bond  Trust  Imhmturc;.  TIk; 
determination  of  tin;  actual  amount  on 
dei)osit  on  any  Calculation  Date  shall 
(ixclude  amounts  them  ohligattul 
])ursiiant  to  anv  executed  promissorv 
notes,  whether  then  disbursed  or 
undisl)urs(;d. 

§  1808.309  Restrictions  on  uses  of  Bond 
Proceeds  and  Bond  Loan  proceeds. 

Bursuant  to  12  II..S.C].  47123a(c)(.'j). 
Bond  Loan  |)roceeds  shall  not  he  used 
for: 

(a)  Bolitical  activiti(!s; 

(h)  Lobbying,  whether  dinictly  or 
through  other  ])artie.s; 

(c)  Outreach; 

(d)  (x)unseling  services; 

(e)  Travel  expenses; 

(f)  f’or  the  salaries  or  administrative 
costs  of  tlu!  Qualified  Issuer  or  anv 
recipients  of  Bond  Broct:eds.  other  than 
those  costs  covered  hv  Bond  Issuance 
fees; 

(g)  To  iund  the  Risk-.Share  I’ool; 

(h)  To  |)ay  lees  other  than  Bond 
Issuance  F\;es;  or 

(i)  Any  other  use  as  may  he  specified 
in  the  ap])licable  Notice  of  Cuarante(! 
Availability. 


Subpart  D — Applications  for  Guarantee 
and  Qualified  Issuer 

§1808.400  Notice  of  Guarantee 
Availability. 

Interestcul  parties  will  he  invited  to 
submit  Qualilunl  Issium’ Applications 
and  Cuarantee  A])plications  in 
accordance;  with  this  interim  rule  and 
the  ai)plical)h;  Notice  of  Cuarantee; 
Availability.  The;  NOCA  will  se;l  fe)rth 
applie:atie)n  anel  e;ligihility  re;eiuire;me;nls 
Ibr  :m  e;ntity  that  wishes  te;  he 
ele;signate;el  <is  a  Quidifie;el  ls.sue;r 
(ine:lueling,  in  the;  CDFl  Funel’s  seek; 
elise:re;tie)n.  the  De;signate;el  Beeneling 
Antheirity)  anel  a  Qualifie;el  Issuer  that 
wishes  te)  be  ap];re)ve;el  te;  re;e;eive  a 
(juaranle;e.  The;  NC)(b\  mav  alse;  e:e)ntain 
e;ligibility  re;ejuirenu;nts,  a])plie;alie)n 
preK:e;elure;s.  anel  aelelitienial  terms  emel 
e:e)nelitie)ns  feer  entitie;s  wishing  te;  serve 
as  .Se;rvie:e;rs.  Bre)gram  Aehninistrate)rs, 
anel  othe;r  re)le;.s  as  may  he;  ele;te;rmine;el  by 
the;  C]DFI  Femel.  The;  NOCA  will  aelvi.se; 
inte;re;ste;el  partie;s  e)n  he)w  te;  apply  anel 
will  establish  e:rite;ri<i.  ele;aellines.  anel 
e)the;r  Quiilifieel  l.ssue;r  anel  Cu;ir;mte;e; 
Ap|ilie:iitie)n  re;e|uire;me;nts.  ine;hieling 
spe;e;ifying  :my  iielelition.il  te;rms  iinel 
eienielitieens,  limitatie)ns.  s])e;e;ial  nde;s, 
pre)e  e;elure;s.  anel  re;slrie:tie)ns  fe)r  a  give;n 
;i|)l)lie::ilie)n  pe;rie)el. 

§1808.401  Application  requirements. 

(ii)  Qmdified  Issuer  A])])Iication.  A 
Quiilifieel  lssue;r  ii])|)lie:iml  shall  preiviele; 
iill  re;e|uire;el  inleiriuiitiem  in  its  Quiilifie;el 
Issue;!'  y\|)plie;atie)n  te;  e;.sliihlish  that  it 
me;e;ts  all  e:rite;ria  feir  elesignatiem  as  a 
Qualifieel  I.ssue;r  anel  e;an  e;arry  enit  all 
Quiilifieel  Issuer  re;spe)nsihilitie;s  iinel 
re;eiuire;nie;nts  ine:hieling.  hut  neit  limiteel 
te).  infeirmaliein  that  eleaneinstrates  that 
the;  a])])lie:ant  has  the  apjireijiriate 
e;x])e;rtise;.  e:a])ae:ity.  anel  e;xpe;rie;ne:e;  anel 
is  epialifieel  tei  make,  aelminister  anel 
servie:e  Beinel  Leians  feir  Eligible 
Burpo.ses.  Afle;r  ree;ei])t  eif  a  Qualifieel 
Issuer  Applieiatiem,  the  CDF'l  I’linel  may 
re;e]ue;st  aelelitiemal  informatiem  anel 
e:liirifying  or  te;e:hnie;iil  informatiem  em 
the  miite;rials  submitte;el  as  part  eif  the; 
Qualifieel  Issuer  A])])lie;iition.  The;  C.DFI 
Funel  will  preiviele;  the;  temiilate  for  the; 
Qualifie;el  Issuer  Ajijilieiatiem. 

(h)  (inarantee  Application.  (1)  A 
Quiilifie;el  lssue;r  shall  preiviele  iill 
re;e]uire;el  infeirniiitiein  in  its  (hiaiiintee; 
Applieiiitiein  tei  e;stiihli.sh  that  it  me;e;t.s  iill 
criteria  .set  forth  in  this  inte;rim  rule;  to 
re;e;eive;  a  (hiarantee  iinel  e;ini  e;iirrv  out 
all  Cuiiranteie  reiepiirements  ine'.hieling. 
hut  neit  limiteel  tei,  infeirmatiein  that 
elemeinstrateis  that  the  Qualifieel  Issue;r 
has  the;  apjireipriate  e;xpe;rtise;,  e;a])ae:itv. 
iiuel  exiierieiuie  anel  is  eiiiiilifie;el  to  make, 
iiehniniste;r  anel  servie:e;  Beinel  Leiiins  feir 
Eligible  Bui'iieises.  The;  (hiarantee 
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Application  shall  incliule  a  Ca])ital 
Distribution  Plan  and  a  Secondarv 
(;a])ital  Distribution  Plan  for  eacdi 
potential  Eligible  CDFI.  as  well  as  any 
other  nupiirements  set  forth  in  Hu! 
applicabh;  Notice  of  Guarantee 
Availability  or  as  may  be  retjuired  by 
the  (iDFI  f  und  in  its  sole  discngion  for 
the  evaluation  and  s(;l(;ction  of 
Cinarantec;  applicants.  After  receipt  of  a 
(biarantee  Application.  tbeCiDFI  Fund 
may  nupie.st  additional  information  and 
clarifying  or  technical  information  on 
the  materials  snbmitttui  as  part  of  the 
(Inarantee  A])i)lication.  The  ('.DFl  Fund 
will  provide  the  template  for  the 
(inarantee  Apj)licat ion. 

(2)  TbeCai)ital  Di.stribntion  Plan  shall 
include,  but  not  be  limited  to.  tin; 
following  information: 

(i)  Statement  of  Pro])o.sed  Sources  and 
I  !ses  of  Funds: 

(ii)  For  the  Qualified  Issuer  and  each 
Certified  CDFI  seeking  a  Bond  Loan,  an 
organizational  capacitv  statement,  a 
])lan  that  describes  bow  the  pro])osed 
Bond  Loan  will  meet  Eligible  Purposes, 
and  a  descrijjtion  of  Credit 
Enhancement,  if  any: 

(iii)  A  Secondarv  Capital  Distribution 
Plan,  if  ap])licable:  and 

(iv)  Assurances  and  certifications  that 
not  less  than  100  percent  of  the 
principal  amount  of  Bonds  will  be  used 
to  make  Bond  Loans  for  Eligible 
Purposes  beginning  on  the  Bond  Issue 
Date,  and  that  Secondarv  Loans  shall  be 
made  as  set  forth  in  subsection 
1808.307(1)). 

Subpart  E — Evaluation  and  Selection 

§  1808.500  Evaluation  of  Qualified  Issuer 
Applications. 

(a)  (kuwvdl.  Each  Qualified  Issuer 
A])])licalion  will  be  evaluated  by  the 
C.DFl  Fund  and.  if  acceptable,  the 
a])])licant  will  be  designated  as  a 
Qualified  Lssuer,  at  the  sole  discretion  of 
the  CDFI  Fund.  The  Qualified  Issuer 
Application  review  and  evaluation 
|)rocess  Avill  be  based  on  established 
standard  operating  ])rocedure.s,  which 
may  include  interviews  of  a])])licant.s 
and/or  site  visits  to  applicants 
conducted  by  the  CDFI  Fund.  Tbrongb 
the  application  review  process,  the  CDld 
luind  will  evaluate  Qualified  l.ssner 
applicants  on  a  merit  basis  and  in  a  fair 
and  consistent  manner.  Each  Qualified 
Issuer  applicant  will  be  reviewed  on  its 
ability  to  succe.ssfully  implement  the 
activities  pro])osed  in  its  Qualified 
Issuer  Api)lication  and  carry  out  the 
responsibilities  of  a  Qualified  Issuer 
over  the  life  of  the  Bond.  The  CDFI 
Fund  will  ])eriodically  reevaluate  the 
Qualified  Lssuer  over  the  life  of  the 


Bond  to  ensure  it  meets  the  j)erformance 
standards  over  the  life  of  the  facilities. 

(b)  and  coinf)Idldnnss.  A 
Qualified  Issuer  api)licant  will  not  be 
eligible  to  be  designated  as  a  Qualified 
Issuer  if  it  fails  to  meet  the  eligibility 
reiinirements  described  in  ^1808. 200  of 
ibis  j)art  and  the  a])])lical)le  NOCA.  or 
if  it  has  not  submitted  com|)lete  and 
timely  Quidified  Issuer  Application 
materials.  The  CDFI  I'nnd  reserves  the 
right  to  recpiest  additional  information 
from  the  Qualified  Is.suer  a])i)licant.  as 
the  CDFI  Fund  deems  ap|)ropriate. 

(c)  Substantive  review.  When 
evaluating  Qualified  Issuer  Applications 
and  selecting  applicants  to  be 
designated  as  Qualified  Issuers,  the 
CDFi  Fund  will  apply  the  criteria  set 
forth  in  the  Act  at  12  U.S.C.  4713a(a)(8). 
this  interim  rule,  and  the  applicable 
NOCA  including,  but  not  limited  to.  the 
following  evaluation  factors: 

(1)  The  extent  to  which  the  Qualified 
Lssuer  A])])lication  demonstrates  that  the 
applicant  ])o.sse.sses  the  appropriate 
expertise,  capacity  and  exi)erience,  or 
other  (|ualifications  to  manage  the  Bond 
Lssne  on  the  terms  and  conditions  .set 
forth  in  this  interim  rule  and  the 
applicable  NOCA: 

(2)  The  experti.se  and  experience  of  its 
Program  Administrator  and  Servicers: 

(3)  The  Qualified  l.ssner  ap|)licant’.s 
demonstrated  ])erformance  of 
finaiu:ially  sound  bnsine.ss  ])raclices 
relative  to  the  indn.stry  norm  for  bond 
i.ssners,  as  evidenced  bv  rejjorts  of 
Ai)propriate  Federal  Banking  Agencies, 
Appropriate  State  Agencies,  and/or 
auditors: 

(4)  Information  that  demonstrates  the 
a])plicant,  its  Program  Administrator 
and  Servicers  have  the  appro])riate 
expertise,  capacity,  and  experience  or 
otherwise  be  qualified  to  originate, 
underwrite,  service  and  monitor  loan 
portfolios  that  .serve  Eligible  Purposes 
and  are  targeted  toward  Low-Income 
and  IJnderserved  Rural  Areas:  and 

(.'))  Such  other  criteria  that  the  CDFI 
Fund  deems  a])propriate  for  ])urposes  of 
evaluating  the  merits  of  a  Qualified 
Issuer  Ap])lication. 

§  1 808.501  Evaluation  of  Guarantee 
Applications. 

(a)  General.  After  being  designated  as 
a  Qualified  Issuer,  the  Qualified  Is.suer 
may  submit  a  (biarantee  Application, 
seeking  authority  to  issue  Bonds  and 
receive  a  Cnarantee  on  the  jiroposed 
Bond  Issue.  A  successful  Cnarantee 
Apj)lication  must: 

(1)  Demon.strate  that  the  Qualified 
Lssuer  and  the  propo.sed  Eligible  CDFIs 
have  a  feasible  jilan  to  succe.ssfully 
repay  the  Bond  (including  princijial. 
interest,  and  call  premium)  and  Bond 


Loans  according  to  their  respective 
terms,  to  the  satisfaction  of  the  CDEl 
Fund: and 

(2)  Meet  any  other  recpiirements 
deemed  a|)propriate  by  the  (iDFl  Fund 
and  the  Cuarantor. 

(b)  EUyibilitv  and  (:oin[)leteness.  A 
Qualified  Is.suer  will  not  be  eligible  to 
receive  a  Cnarantee  if  it  fails  to  meet  tlie 
eligibility  reejnirements  .set  forth  in 

S  18()8.2()()  of  this  j)art  and  the 
applicable  NOCA.  or  if  it  has  not 
submitted  complete  and  timely 
Cnarantee  Application  materials.  The 
CDFI  Fund  re.serves  the  right  to  reejuest 
additional  information  from  the 
Qualifietl  Is.suer.  or  to  reject  a  (biarantee 
A])])lication  as  the  CDFI  Fund  may 
deem  apiiropriate. 

(c)  Substantive  review.  In  evaluating 
(biarantee  Ap])lication.s  and  .selecting  a 
Qualified  Lssuer  to  receive  a  (biarantee. 
the  CDFI  Fund  and  the  (biarantor  will 
a])i)ly  the  criteria  set  forth  in  this 
interim  rule  and  the  a])plicable  N(XjA 
including,  but  not  limited  to.  the 
following  evaluation  factors: 

(1)  The  extent  to  which  the  (biarantee 
Aiiplication  ])ropo.se.s  strategies  that 
demonstrate  the  Qualified  Issuer's 
abilitv  to  implement  the  Cajiital 
Distribution  Plan: 

(2)  rbe  adecpiacy  of  pro])osed  risk 
mitigation  jirovisions  designed  to 
|)rotect  the  financial  interests  of  the 
Federal  Covernment  based  on 
information  that  includes,  but  is  not 
limited  to:  the  amount  and  (juality  of 
any  Credit  Enhancements:  the  amount 
and  (jualitv  of  anv  other  financial 
resources  to  be  pledged  or  risk 
mitigation  to  be  provided  by  an  Affiliate 
to  the  Eligible  (iDFI  tbrongb  its 
management  .structure,  that  will  assume 
limited  obligation  for  the  Bond  Loan 
and  enhance  the  Eligible  CDFI's 
creditwortbine.ss  and  its  ability  to  repay 
the  Bond  Loan:  and  the  provision  for  an 
orderly  retirement  of  principal; 

(3)  The  extent  to  which  the  (biarantee 
A])plication  demon.strates  that  the 
Qualified  Is.suer  possesses  the 
a|)])roj)riate  expertise,  capacity  and 
exjierience.  or  other  (lualifications  to 
manage  the  Bond  Issue  on  the  terms  and 
conditions  set  forth  in  this  interim  rule 
and  the  apjilicable  NOCA; 

(4)  The  CJualified  Issuer’s 
demonstrated  |)erformance  of 
financially  sound  business  jiractices 
relative  to  the  industry  norm  for  bond 
issuers,  as  evidenced  by  financial  audits 
and  reports  of  Appropriate  Federal 
Banking  Agencies.  Approjiriate  State 
Agencies,  independent  regulators,  or 
auditors; 

(.5)  Information  that  demonstrates  that 
the  Qualified  Issuer  has  the  a])i)ropriate 
expertise,  cajiacity.  and  ex})erience  or  is 
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otherwise  (lualifuMl  to  make,  .service  and 
monitor  Bond  Loans; 

(ti)  The  extent  to  which  the  j)ropose(l 
Bond  Loans  are  likely  to  serve  Low- 
Income  Areas  or  Diulerserved  Rural 
Arcias:  and 

(7)  .Such  oth(!r  criteria  that  the  (IDM 
Fund  and  the  (hiarantor  deem 
a|)j)ro|)riate  for  purposes  of  evaluating 
the  merits  of  a  (luarantee  A])plication. 

§  1808.502  Evaluation  of  Designated 
Bonding  Authority  Applications. 

In  addition  to  the  evaluation  criteria 
for  Qualified  Issuers  set  forth  above. 

DBA  ap])licants  mu.st  demonstrate!  the 
existence  of  resources  to  |)erform 
functions  of  the  DBA  as  set  forth  in 
section  1808. 201  and  meet  any  other 
criteria  .set  forth  in  the  applicable  NO('.A 
ami  that  may  he  reejninid  hv  the  (3DFI 
Fund. 

§1808.503  Consultation  with  Appropriate 
Regulatory  Agencies. 

in  the  case  of  any  C'-DFI  Bond 
(hiarantee  I’rogram  ai)j)licant  that  is  a 
Federally  nigidated  financial  institution 
(or  an  Affiliate  thereotl.  the  (IJFI  Fund 
mav  consult  with  the  Appro])riate 
Federal  Banking  Agtmcy  or  Ap])ropriate 
.State  Agency  prior  to  designating  the 
a|)plicant  as  a  Qualified  Issuer.  .S(!r\  icer. 
Master  .Scirvicer/Trustee.  Frogram 
Administrator  or  other  role,  making  a 
Ihial  (luarantiu!  commitment,  issuing  a 
(Iuarant(!e.  and/or  entering  into  an 
Agreement  to  (hiarantei!.  The  (’.DF’l 
Fund  akso  reserves  the  right,  in  its  sole 
discretion,  to  consult  with  the 
Approi)riate  Federal  Banking  Agency 
and  Appropriate  .State  Agency  with 
respect  to  any  Fligihle  (31FI  that  is 
proj)osed  to  receive  a  Bond  Loan  or  any 
.Secondary  Borrower  that  is  ])roposed  to 
receive  a  .Secondary  Loan. 

§  1808.504  Selection  of  Qualified  Issuers; 
Approval  for  Guarantee. 

(a)  Geiwral.  Designation  of  an 
applicant  as  a  Qualified  Issuer  shall  he 
ha.sed  on  the  foregoing  evaluation 
criteria  and  processes,  and  any  other 
rcujuirements  or  processes  that  mav  hc! 
.set  forth  in  the  a])|)lical)le  N()(h\.  An 
applicant  may  siimdtaiuiously  a])])ly  for 
Qualified  Lssuer  d(!signation  and  a 
(hiarantee;  however,  the  entity  must  hi! 
designated  as  a  Qualified  Issuer  hefori! 
I)(!ing  .selected  to  receive  a  (hiarantee. 

(h)  The  (hiarantor  will  determine 
whethi!!'  a  Qualifi(!d  Issuer  will  he 
authorized  to  issue  Bonds  and  receive  a 
(hiarantee  based  on  the  foregoing 
evaluation  criteria  and  processes,  and 
any  other  reiiuirements  or  proces.ses  set 
forth  in  the  applicable  NOGA. 

(1)  Not  later  than  30  days  after  receipt 
of  a  complete  (hiarantee  Aj)j)lication  (or 
30  days  after  designation  as  a  Qualified 


lssu(!r.  if  siihmitting  simultaneous 
applications)  by  a  Qualified  Issuer,  tlu! 
(’.DF’l  Fund  shall  jirovide  an  internal 
Department  Opinion  riigarding 
compliance  by  thi!  Qualified  Lssuer  with 
the  reipiirements  of  the  ('.DL’l  Bond 
(hiarantee  Frogram. 

(2)  The  (hiarantor  .shall  approvi!  or 
deny  a  (hiarantee  Application  no  lat(!r 
than  00  days  afliir  receipt  of  a  com|)lete 
(hiarantee  Applii;alion,  and  all  other 
reipiiriid  information  hv  ihefhIFI  Fund 
or  the  (hiarantor  with  nispiict  to  a 
riHiuest  for  such  (hiarantee. 

(c)  Th(!  (hiarantor  may  limit  thi! 
number  of  (hiarantees  madi!  ])(!r  year  or 
(hiarantee  Aiijilications  accepted  to 
ensure  that  a  sufficient  iixamination  of 
(hiarantee  Applications  is  conducted. 

(d)  The  CDFl  Fund  shall  notify  the 
Qualified  Issuer  in  writing  of  the 
Guarantor’s  ajijmival  or  disapjiroval  of  a 
(hiarantee  Application. 

(e)  The  (hiarantor  resiirviis  the  .sole 
discretion  to  approve  a  (niarantee 
Apjilication  for  a  Guarantee  amount  that 
is  hi.ss  than  that  which  is  nicjuiisted. 

(f)  In  the  event  that  then!  are  material 
changes  after  submission  of  a  Guarantee 
A|)|)lication  (including,  hut  not  limited 
to.  a  r(!vision  oftheGapital  Distribution 
Flan  or  a  change  in  thi!  (hirtiluid  GDF'Is 
that  ari!  propo.s(!d  for  riiciiiving  Bond 
Loans)  prior  to  or  after  the  designation 
as  a  Qualifiiid  Issuer  or  approval  of  a 
(hiarantiH!  Application  or  Guarantee,  the 
Qualified  Issuer  or  Guarantee  applicant 
must  notify  the  GDFI  F’und  of  such 
material  changes  information  in  a  timely 
and  complete  manner.  The  (hiarantor 
will  evaluate  such  material  changes, 
along  with  the  (hiarantee  Ajiplication. 
to  approve!  or  deny  the  Guarantee 
Application  and/or  determine  wh(!ther 
to  modify  the  terms  and  conditions  of 
the  Guarantee. 

Subpart  F — Terms  and  Conditions  of 
Guarantee 

§  1 808.600  Full  faith  and  credit  and 
incontestability  of  Guarantee. 

The  full  faith  and  criulit  of  the  Federal 
(jovernment  is  pledged  to  the  pavment 
of  all  Bonds  i.s.su(!d  as  jiart  of  a  Bond 
Issue  with  respect  to  Verifiable  Losses  of 
Frincijial.  Interest,  and  Gall  Fr(!mium. 

An  (!xecuted  (hiarantiu!  shall  hi! 
conclusive  evidence  that;  the  (hiarant(!e 
has  l)(!(!n  prop(!rly  authorized;  the 
underlying  Bond  ipialified  for  such 
(hiaranl(!e;  and,  hut  for  fraud  or  material 
misr(!presentation.  such  (hiarantee  will 
he  ])re.sumed  to  be  higallv  valid, 
binding,  and  (inforceahle. 

§  1 808.601  Assignment  and  transfer  of 
Guarantee. 

The  (Guarantee  shall  be  fully 
assignable  and  transferrahle  to  the 


capital  markets,  on  terms  and 
conditions  that  ari!  consistiint  with 
comiiarabli!  bonds  guaranteed  hv  the 
Federal  Government  and  satisfactory  to 
till!  Guarantor  and  the  GDFI  Fund. 

§  1 808.602  Offer  of  Guarantee. 

Upon  approval  of  thi!  Guarantee 
A])|)lication.  thi!  Qualifiiul  Issuer  will 
r(!ceive  from  the  (hiarantor  an  offer  of 
Guarantee  that  will  .set  forth  certain 
riiciuinul  terms  and  conditions  to  hi! 
fulfilled  prior  to  issuance  of  the 
Guarantee. 

§  1808.603  Issuance  of  Guarantee. 

(a)  Conditions  procodont.  I’lu! 
coimnitment  of  the  (hiarantor  to  i.ssue  a 
(hiarantee  shall  be  subject  to  conditions 
precedent  that  are  usual  and  customary 
for  financings  of  this  tyjje  or  otherwi.se 
diiemed  ap])ropriate  by  the  (lUarantor 
including,  hut  not  limited  to.  the 
following: 

(1)  The  conditions  precedent  to  the 
Bond  IssiK!  and  the  making  of  the  Bond 
Loan  have  been  satisfied,  including  a 
c:r(!dit  review  that  indicates  a  niasonahle 
])rosp(!ct  of  rejiayment  as  demonstrated 
by  the  G.DFI  Fund’s  analysis  of  the  cash 
flow  and  collatiiral  provisions  of  thc! 
Fligihle  GDFI: 

(2)  The  Qualified  Issuer  shall  havi! 
submitted  to  thi!  GDFI  F’und  a  complete 
Guarantee  Aiijilication,  containing  all 
r(!(iuir(!d  information  relating  to  the 
Bond  and  the  Bond  Loan,  as  reiiuiri!!!  by 
till!  Guarantor; 

(3)  There  have  been  no  material 
changes  to  the  Bond  and  Bond  Loan 
documents  from  the  forms  thereof 
approved  by  the  (hiarantor  and  the  (’.DFl 
Fund: 

(4)  The  Bond  Furcha.ser  and  the 
Qualified  issuer  shall  have  executed  a 
Bond  Fnrehase  Agreement:  and 

(.5)  Such  additional  information  or 
documents  as  may  be  reipiired  by  the 
GDFI  Fund,  the  (hiarantor.  or  the  Bond 
Furchaser. 

(h)  Roscission  of  (i})prov(d.  The 
(hiarantor,  in  its  .sole  discretion,  may 
rescind  its  a])proval  of  a  Guarantee 
Apjilication  if: 

(1)  The  (hiarantor  or  the  GDFI  Fhind 
determines  that  the  Qualified  Lssuer 
cannot,  or  is  unwilling  to,  jirovidi! 
adequate  documentation  and  proof  of 
com])liance  with  paragraph  (a)  of  this 
.s(!ction  within  the  time  provided  for  in 
till!  offer  of  (hiarantei!.  or 

(2)  The  (hiarantor  or  the  GDFI  F’und 
detiirmines.  in  its  sole  di.scriition,  that 
the  Qualifiiul  Issuer  no  longer  meets 
applicable  (h)Fl  Bond  Guarantee 
Frogram  criteria  and  requirements. 

§  1808.604  Agreement  to  Guarantee. 

(a)  Gommd.  The  Qualified  Issuer  mu.st 
enter  into  an  Agreement  to  (hiarantee 
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that  .sets  forth  the  terms  and  conditions 
on  which  the  (hiarantor  will  ])rovide  the 
thiarantee  of  the  Bonds  i.ssned  as  part  of 
a  Bond  Issue. 

(h)  Ti^rnis  and  conditions.  The  terms 
and  conditions  of  the  Agreenumt  to 
(hiarantee  may  include,  hut  are  not 
limited  to,  the  following: 

(1)  The  form  and  amount  of 
(hiarantee: 

(2)  Anv  prohibited  amendments  of 
Bond  DcK;uments  or  limitations  on 
transfer  of  the  (hiarantee; 

(3)  Terms  and  conditions  of  the  Risk- 
Share  Bool  and  any  (hedit  Fnhancement 
that  may  he  re(|nired  by  the  (iDFl  Fund 
and  the  (hiarantor: 

(4)  Provisions  regarding  the  Agency 
Admini.strative  Fee; 

(5)  Representations  and  warranties  of 
the  Qualified  Issuer: 

(())  Pledged  security: 

(7)  Financial  covenants: 

(8)  Fvents  of  default  and  remedies: 

(tt)  Assignment  of  Bond  Loans  to  the 

Guarantor: 

(10)  Guarantor  payment  does  not 
discharge  Qualified  Issuer:  subrogation; 

(11)  I  ndertakings  for  the  benefit  of 
the  Bondholder  including:  notices, 
registration,  prohibited  amendments, 
prohibited  transfers,  and 
indenmifit:ation; 

(12)  (h)verning  law: 

(13)  Terms  and  conditions  of  Bond 
Loans; 

(14)  Prohibition  against 
subordination:  and 

(I."!)  Such  other  matters  as  the 
Guarantor  or  the  GDFI  Fund  mav  deem 
nece.ssarv  or  ajjpropriate. 

(c)  Accc.ss  to  funds.  In  the  event  that 
the  Qualified  Issuer  does  not  execute 
Bond  Loan  agreements  for  100  percent 
of  the  Bond  principal  on  the  Bond  Lssne 
Date,  the  Qualifietl  Issuer  will  have  no 
further  access  to  the  amouut  of  funds  for 
which  Bond  Loan  agreements  were  not 
executed. 

§  1808.605  Agency  Administrative  Fee. 

'file  Qualified  Issuer  shall  pay  the 
(]DFl  Fund  annually  a  fee  ecpial  to  10 
basis  points  (0.1  jiercent)  of  the  amount 
of  the  unpaid  jnincipal  of  the  Bond(s). 
The  initial  Agenc:y  Administrative  Fee 
must  h(5  ]iaid  in  full  as  a  condition  to 
closing  any  Agreement  to  (hiarantee,  no 
later  than  the  effective  date  of  the 
Agreement  to  Guarantee. 

§1808.606  Program  Administrator; 
Servicer;  Master  Servicer/Trustee. 

(a)  Gcncnd.  Bond  Loans  shall  be 
overseen  by  (lualified  Program 
Administrators,  Serx  icers,  and  a  Master 
Servicer/Trustee.  For  pur])o.ses  of 
maximizing  efficiencies  and  minimizing 
costs.  Program  Administrator  and 


Servicer  duties  may  be  consolidated  and 
performed  by  Qualified  Lssuers. 

(b)  Program  Administrator.  (1)  Duties. 
The  duties  of  a  Program  Administrator, 
which  may  be  performed  by  the 
Qualified  Issuer,  shall  include,  hut  not 
he  limitiHl  to: 

(1)  Ai)])roving  and  (pialilying  Eligible 
(iDFl  applications  for  participation  in 
the  Guarantee  Application; 

(ii)  Bond  and  Bond  Loan  packaging: 

(iii)  Reviewing  and  ajiproving 
Secondary  Loan  commitments  from 
Eligible  (illFIs  for  funds  from  the 
Bondholder  or  the  Relending  Account 
ha.sed  on  the  Secondary  Loan 
Recpiirements; 

(iv)  (’,om])liance  monitoring  of  Bond 
Loans  and  Secondary  Loans: 

(v)  Preparing  and  submitting  reports 
required  by  this  interim  rule:  and 

(vi)  All  other  duties  and  related 
.services  that  are  cu.stomarily  expected  of 
a  Program  Administrator,  and  as  may  he 
recpiired  by  the  (h3Fl  Fund  or  the 
(hiarantor. 

(2)  Selection.  There  shall  he  one 
Program  Administrator  for  each  Bond 
Lssne.  Lhe  Qualified  Issuer  applicant 
shall  jirovide,  in  its  Qualified  Issuer 
Aj)])lication,  information  on  its 
proposed  Program  Administrator  that 
demonstrates  the  aj)pro|)riate  expertise, 
capacity  and  experience,  as  well  as  anv 
additional  information  that  may  be 
recpiired  to  meet  the  criteria  set  forth  in 
the  a|)])lic;able  Notic:e  of  Guarantee 
Availability,  including,  hut  not  limited 
to.  information  on  the  entity’s 
management  and  organization,  loan 
administration,  and  financial  capability. 

(3)  Fees  and  e\i)enses.  ’Fhe  Program 
Administrator’s  admini.strative  fees  and 
exjienses  shall  he  paid  by  the  Eligible 
(hlFI  in  accordance  with  applicable 
financing  dot;uments. 

(c)  Servicer.  (1)  Duties.  The  duties  of 
a  Servicer,  which  may  he  performed  by 
the  Qualified  Lssuer,  shall  include,  but 
not  he  limited  to: 

(i)  Billing  and  collecting  Bond  Loan 
])avment.s  from  Eligible  (iDFls; 

(ii)  Initiating  collection  activities  on 
])a.st-due  Bond  Loans; 

(iii)  Transferring  Bond  Loan  payments 
to  the  resiiective  funds  and  accounts 
managed  by  the  Master  Servicer/ 

Trustee; 

(iv)  Bond  Loan  admini.stration  and 
servicing; 

(v)  Sy.stematic  and  timely  reporting  of 
Bond  L.oan  ])erformance  through 
remittance  and  .servicing  re|)orts.  and 
providing  such  re|)orts  as  may  he 
recpiired  hv  this  interim  rule: 

(vi)  Proper  measurement  of  annual 
outstanding  Bond  Loan  recpiirements; 
and 

(vii)  All  other  duties  and  related 
services  that  are  c:u.stc)marily  expec:tecl  of 


Servicers,  and  as  may  he  recpiired  by  the 
GDFI  Fund  or  the  (hiarantor. 

(2)  Selection.  There  shall  he  one 
Servicer  for  eac:h  Bond  Lssne.  Eac:h 
Qualified  Issuer  ap])lic;ant  shall  provide, 
in  its  Qualified  Issuer  Applic:ation. 
information  on  its  projiosed  Servic.er 
that  demonstrates  the  ajiiiropriate 
expertise.  c;apacity  and  experienc;e,  as 
well  as  any  additional  information  that 
as  may  be  recpiired  to  meet  the  c;riteria 
.set  forth  in  the  applic:al)le  Notice  of 
Guarantee  Availability  including,  but 
not  limited  to,  information  on  the 
entity’s  management  and  organization, 
loan  servicing,  and  financial  c:apabilitv. 

(3)  Fees  and  expenses.  The  Ser\  ic;er’s 
administrative  fees  and  expenses  for 
eac:h  Bond  Lssne  shall  be  paid  bv  the 
a.ssoc;iated  Eligible  GIDL'Is  in  accordance 
with  applic:ahle  financing  documents. 

(d)  Speeded  Servie:er.  (1)  Daties.  The 
duties  of  the  Special  Sc;rvicer  shall  be 
performed  by  the  Master  Servicer/ 
'I’nistee  and  shall  include,  hut  not  he 
limited  to; 

(1)  Negotiating  the  restructuring  of 
Bond  Loans  that  are  in  or  about  to  enter 
into  an  event  of  Default: 

(ii)  Initiating  forec.losure  ac;tic)n  and 
appointing  a  receiver;  and 

(iii)  Enforc:ing  clefic:ienc;y  judgments. 

(2)  Kvalnediem.  'I'he  Master  Servic;er/ 
'rrustee  ajijilicant  shall  provide,  in  its 
Master  Servicer/'l’rnstee  applic:atic)n. 
information  on  its  propo.sed  Spec;ial 
Servicer  c;apal)ilities  and  experience. 
'Lhese  c:apahilitie.s  mav  be  ])erformecl  hv 
the  Master  Servicer/Trustee  or  an  entity 
designated  by  the  Master  Servicer/ 
Trustee.  The  (iDFI  Fund  shall  evaluate 
the  Mastcir  Servic:ei7Trustee  applic:ant’.s 
or  its  designee’s  ability  to  perform  the 
duties  of  Special  Servic:er  ha.sed  on  the 
capacity  and  experience  in  the 
following  areas: 

(1)  Restructuring,  recovery,  and 
foreclosure  of  loans  that  are  similar  to 
Bond  Loans; 

(ii)  Financ:ial  strength  and  c;apacity: 

(iii)  Managing  regional  or  national 
intake.  proc:e.ssing,  or  servicing 
operational  systems  and  infra.structure 
of  loans  that  are  similar  to  Bond  Loans: 

(iv)  Managing  regional  or  national 
originator  c;ommunic:ation  systems  and 
infrastruc:ture; 

(v)  Developing  and  implementing 
training  and  other  risk  management 
strategies  on  a  regional  or  national  basis; 

(vi)  (iompliance  monitoring  and 
reporting:  and 

(vii)  Such  other  criteria  that  may  he 
reipiired  by  the  (iDFI  Fund. 

(2)  Feees  emel  exf)enses.  The  Bond 
Trust  Indenture  will  outline  the  Special 
Servicer’s  admini.strative  fees  and 
expenses;  these  fees  shall  he  ]jaid  by  the 
Eligible  GDFI  in  accordance  with  the 
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Uond  Trust  Indenture  and  related 
doeiunents. 

(e)  A/us/er  .Sen7rer/7V//.s/ee.  (1)  Duties. 
Tlie  duties  of  the  Master  Servicer/ 

't  rustee  sliall  include,  hut  not  Im;  liiuited 
to; 

(i)  The  lidiiciarv  power  to  (uddree  the 
t(!rms  of  Honds  and  the  Hond  Loans 
pursuant  to  the  Hond  'frust  huhuiture: 

(ii)  Fstahlishing  and  managing  the 
funds  and  accounts  set  forth  in  this 
interim  rule: 

(iii)  Providing  such  reports  as 
nipuired: 

(iv)  Overseeing  the  activities  of 
.Siu  vicers  and  managing  loan 
administration; 

(v)  Servicing  and  monitoring  of  Hond 
Issues  with  resj)ect  to  re|)ayment 
obligations  to  the  Bondholder  and  the 
terms  of  the  Agreement  to  Guarantee: 

(vi)  Tracking  the  movtmient  of  funds 
between  the  acct)unts  of  the  Master 
.Siirvicer/Trustee  and  all  .Ser\  ict;rs: 

(vii)  Ensuring  orderly  recei))t  of  the 
monthly  remittance  and  servicing 
reports  of  the  .Servicers: 

(viii)  Monitoring  colUu.tion  and 
foreclosure  actions; 

(ix)  Aggnjgating  the  re|)orting  and 
distribution  of  funds  ti)  the  Qualified 
IssiKM  .  GDFl  Fund,  and  tlu;  Hondhohhir. 
as  n(!cessarv: 

(x)  Removing  and  replacing  Servicers, 
as  nec(!ssary: 

(xi)  Performing  systematic  and  timely 
rei)orting  of  Homl  Loan  pcnformance 
compiled  from  Servicers'  r(!])orts.  and 
providing  such  nijjorts  as  reriuinid  in 
this  interim  rule: 

(xii)  Ensuriug  proper  distribution  of 
funds  to  Eligible  GDFls.  servicing  the 
Bonds,  and  repavnuail  to  the 
Bondholder:  and 

(xiii)  All  other  duties  and  related 
services  that  are  customarily  exp(!cted  of 
a  Master  S(;rvicer/Trustee.  and  as  may 
b(!  retpiired  bv  the  (iDFl  Fund. 

(2)  Selection.  There  shall  Lh?  one 
Master  Serx  icer/Trustee  for  the  C]DFI 
Bond  Guarantee  Program.  The  GDFl 
Fund  shall  solicit  ap])lications  and 
make  a  selection  of  a  Ma.ster  Servicer/ 
Trustee  based  on  the  capacitv  anil 
ex])erience  of  the  a])plicant  in  the  areas 
si!t  forth  in  paragraph  (a)(1)  of  this 
.section  and  in  the  following  paragra|)hs 
(a)(2)(i)  through  (vi): 

(i)  Administration,  servicing,  and 
monitoring  of  loans  that  are  similar  to 
Bond  Loans: 

(ii)  Financial  strength  and  capacitv; 

(ii)  Managing  regional  or  national 
intake,  processing,  or  servicing 
operational  .systems  and  infrastructure 
of  loans  that  are  similar  to  Bond  Loans; 

(iii)  Managing  regional  or  national 
originator  communication  .systems  and 
infra.structure; 


(iv)  Devidoping  and  implementing 
training  and  other  risk  management 
strategies  on  a  regional  or  national  basis; 

(v)  Gompliance  monitoring  and 
reporting;  and 

(vi)  .Such  otliijr  criteria  that  may  be 
reipiired  by  the  (iDFl  l''und. 

(3)  Fees  and  e.vpen.se.s.  The  Master 
.Servicer/Trusteii's  admiui.strative  fees 
and  (!xpenses  shall  be  paid  by  thi; 

Idigihle  (iDFl  in  accordance  with  the 
Bond  Trust  Indenture  and  related 
documents. 

(f)  l•"llnds  and  oceoiints.  The  following 
funds  shall  be  established  by  the  Master 
.Servicer/Trustee  at  thi?  time  of 
ex(!cution  of  the  Bond  'frust  Indenture, 
on  behalf  of  the  Qualified  Lssuer  and  for 
the  benefit  of  the  Bondholder.  Gn  the 
Bond  Lssue  Date,  .separate  accounts  shall 
he  (established  therein  for  each  Bond 
and.  furthermore,  within  each  account 
there  shall  he  listablished  a  subaccount 
for  each  Bond  Loan  on  the  date  of  tin; 
closing  of  each  Bond  Loan: 

(1)  'flu;  Project  Fund,  and  therein  a 
Project  Account  for  each  Bond:  All 
disbursements  of  Bond  Proceeds  from 
the  Bondholdi!!'  pursuant  to  the 
reipnsition  proce.s.ses  shall  be  deposited 
in  the  apiilicahle  Projijct  Account  or 
.Subaccount,  and  the  Ma.ster  .Servicer/ 
frustei!  shall  disburse  advances  with 
respect  to  the  Bond  Loan  to  the  Eligible 
GDFl  tluMefrom: 

(2)  'file  Revenue  Fund,  and  therein  a 
Revenue  Account  for  each  Bond:  All 
payments  of  debt  service  or 
prejKiyments  on  the  Bond  Loan 
pursuant  to  the  Bond  l.oan  documents, 
other  jiayments  by  the  Eligible  GDFl 
pursuant  to  the  Bond  Loan  documents, 
and  any  investment  income  derived 
from  the  corresponding  accounts  or 
subaccounts  in  the  Debt  .Service  Fund 
shall  he  deposited  in  the  accounts  and 
subaccounts  of  the  Revenue  Fund; 

(3)  'fhe  Debt  .Service  Fund,  and 
therein  an  Interest  Account,  a  Princijial 
Account  and  a  Redemption  Account  for 
each  Bond;  Not  later  than  30  days  ])rior 
to  a  Bond  iiayment  date,  the  Master 
Servicer/'fru.stee  shall  make  the 
following  transfers  from  the  applicable 
account  or  subaccount  of  the  Revenue 
Fund; 

(i)  All  .scheduled  pavments 
(amortization  installments  or  at 
maturity)  of  principal  received  from  tlie 
Eligible  GDFl  on  the  Bond  Loan  shall  be 
transferred  to  the  Principal  Account  or 
.Subaccount; 

(ii)  All  scheduled  pavments 
(amortization  installments  or  at 
matmity)  of  interest  received  from  the 
Eligible  (]DF1  on  the  Bond  Loan  shall  he 
transferred  to  the  Intiu’est  Account  or 
.Subaccount;  and 


(iii)  All  prejiayments  of  princij)al. 
interest  and  premium,  if  any,  recinviul 
from  the  Eligihli;  G.DFl  on  the  Bond 
Loan  shall  hi;  transferred  to  the 
Redem])tion  Account  or  .Subaccount: 

(4)  'file  Administrative  Feixs  Fund, 
and  tluuein  an  Admiui.strative  Fees 
Account  for  each  Bond:  All  fees 
necessary  for  admini.stia’ing  and 
.servicing  the  Bond  or  the  Bond  Loan 
(including  the  Agency  Administrative 
Fee  and  Bond  Issuance  Fees),  payable 
by  the  Eligible  fdlld  luirsuant  to  the 
Bond  Loan  doi  uments,  shall  be 
deposited  in  the  ajiplicahle  account  or 
subaccount  of  the  Administrative  Fees 
Fund  and.  thereafter,  shall  be  di.sbursed 
by  the  Master  .Servicer/'frustee  to  the 
subject  recipient  in  accordance  with  the 
terms  of  each  such  ])ayment; 

(.'))  'fhe  Risk-iShare  Pool  Fund,  and 
therein  a  Risk-Share  Pool  Account  for 
each  Bond,  in  accordance  with 

1808.303  of  this  part; 

(0)  'fhe  Relending  Fund,  and  thiuein 
a  Relending  Account  for  each  Bond,  in 
accordance  with  ^  1808.308  of  this  part; 
and 

(7)  .Such  other  funds  and  accounts  as 
may  be  reipiired  bv  the  GDFl  Fund  and 
the  Qualified  Issuer  in  connection  with 
a  Bond  Issue,  Bond  or  Bond  Loan. 

(g)  Other  funds  end  accounts,  'fhe 
Master  .Servicer/'frustee  shall  he 
permitted  to  establish  such  other  funds 
and  accounts  as  deemed  necessary  to 
adinini.ster  the  requirements  of  the  Bond 
'frust  Indenture.  Each  account  shall  he 
designated  by  the  name  of  the 
applicable  Bond  and  each  suhaccount 
shall  be  designated  by  the  name  of  the 
a])])licable  Bond  Loan. 

(h)  No  connningling  of  funds.  No 
commingling  of  monies  shall  be 
permitted  between  accounts  or 
subaccounts. 

(i)  Permitted  investments.  Monies  on 
deposit  in  the  Revenue  Fund,  the  Debt 
.Service  Fund,  the  Risk-Share  Pool  Fund, 
the  Relending  Fund,  if  inve.sted,  shall  be 
invested  in  11..S.  'freasury  securities 
with  maturities  that  do  not  exceed  the 
dates  on  which  monies  will  be  required 
for  antieijiated  imrjioses  and  may  be 
.sold  to  the  extent  funds  are  needed 
.sooner  than  antieijiated.  All  intere.st 
shall  be  credited  to  the  relevant  account 
in  the  relevant  fund. 

§1808.607  Representations  and 
warranties  of  Qualified  Issuer  with  respect 
to  Guarantee. 

fhe  Qualified  Issuer  shall  riqiresent 
and  warrant  to  the  (Guarantor,  at  the 
execution  of  any  Agreement  to 
(juarantee  to  which  it  is  a  jiarty  and 
thereafter  at  the  closing  of  any  Bond 
Loan  and  the  issuance  of  any  Bond,  the 
following: 
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(a)  The  Qualified  Issuer  is  duly 
organized,  validly  existing  and  in  good 
standing  in  its  State  of  organization  with 
the  ])ow(!r  and  authority  to  enter  into 
the  agreements  and  consununate  the 
transactions  Uierehy  (:ontein])lated; 

(1))  The  information  contained  in  the 
Qualified  Issuer  A])])licatiou  is  true  and 
correct; 

(c)  The  Honds,  when  executed,  are 
and  will  lx;  duly  authorized,  excuaited. 
valid,  hiuding  and  eiddrceahle 
obligations  of  the  Qualified  Issuer; 

(d)  Except  as  disc:lo.sed  to  the 
(iuarautor,  uo  claim  or  litigation  is 
pending  or  threatened  which  would 
materially  adversely  affect  the  Qualified 
Issuer’s  ability  to  consummate  the 
transactions  contemplated  by  the 
Agr(H;ment  to  (Guarantee,  the  Bond,  or 
the  Bond  Loan; 

(e)  The  consnmmation  of  the 
transactions  contemplated  by  the 
AgrcMunent  to  (Guarantee,  the  Bond,  and 
the  Bond  Loan  will  not  conflict  with  or 
constitute  an  event  of  default  under  anv 
law  or  agreement  to  which  the  Qualified 
Issuer  is  subject; 

(f)  No  authorization,  approval  or 
consent  of  a  govermmaital  authority  is 
muiessary  on  the  ])art  of  the  Qualified 
Issuer  to  consummate  the  transactions 
c;ontemplated  by  the  Bond  or  the  Bond 
Loan  which  has  not  been  obtaimnl; 

(g)  No  funds  from  anv  other  (iDld 
f’und  ])rogram  are  being  u.sed  to  pay 
])rincipaL  interest,  fe(!s,  administrative 
costs,  or  i.ssuance  costs  (including  Bond 
Issuance  Fees)  related  to  the  (iDFI  Bond 
Guarantee  Program,  or  to  fund  the  Ri.sk- 
Share  Pool;  and 

(h)  Any  other  repre.sentation  or 
warranty  deemed  appropriate  by  the 
tiuarantor.  the  CiDFI  Fund  or  the  Bond 
Purchaser. 

§1808.608  Representations  and 
warranties  of  Eligible  CDFI  with  respect  to 
each  Bond  Loan. 

The  Eligible  CDFI  shall  rej)resent  and 
warrant  to  tin;  Qualified  Issuer,  at  the 
execution  of  each  .set  of  Bond  Loan 
documents  and,  thereafter,  until 
re])ayment  in  full  of  such  Bond  Loan, 
the  following; 

(a)  The  j)erformance  by  the  Eligible 
(iDP’l  under  the  Bond  Loan  documents 
is  (Inly  authorized,  does  not  r(i(|nire 
consent  or  approval  of  any 
governmental  authority  not  alnxidv 
obtained,  do(!s  not  constitut(!  a  default 
of  any  law  or  agreement  to  which  the 
Eligibh;  CiDFl  is  subject,  will  not  result 
in  the  imposition  of  any  li(!n  (other  than 
pursuant  to  the  Bond  Loan),  and 
constitut(;s  a  valid,  binding  and 
(iidorceahle  obligation  of  the  Eligible 
CDFI; 


(h)  rhe  information  providiul  by  the 
Eligible  (iDFI  fairly  r(!])r(!.sents  the 
financial  position  (in  conformitv  with 
g(merally  acceptcul  accounting 
principl(;s),  (ixperience  and  capacity  of 
the  Idigihle  CDld,  and  thme  have  !)(!en 
no  material  adverse  chang(!s  in  the 
Eligible  CDf'Es  financiid  condition  since 
the  date  of  such  financial  information; 

(c)  No  clidm  or  litigation  is  ixmding 
or  threatened  which  would  mat(!riallv 
advers(!lv  affect  the  Eligible  CDFFs 
ability  to  cousummate  the  transactions 
contemj)lated  hv  tin;  Bond  Loan,  or 
repay  tlu;  Bond  Loan; 

(d)  No  event  of  default  or  other 
material  exxmt  which  could  become  an 
event  of  defanlt  has  occurnul  and  is 
continuing; 

(e)  The  Eligible  CDFI  has  fibul  all 
Federal,  State  and  local  tax  r(;turns 
recpured  and  ])aid  all  liabilities  in 
coniuH;tion  thercnvith; 

(1)  The  Eligible  (iDFI  has  good  and 
mark(!tahle  title  to  the  collateral; 

(g)  The  Bond  Loan  will  he  applied  to 
Idi^ihle  Purpo.ses; 

(n)  The  information  jnovicUul  in  the 
Guarantee  Application  is  true  ami 
accurate; 

(i)  No  default,  event  of  default  or  due 
ami  uusatisficul  liability  has  occurnHl 
and  is  continuing  with  respect  to  anv 
obligations  of  the  Eligible  CDFI  to  the 
(hiarantor.  the  CDFI  Fund,  the  Bond 
Purchaser,  the  U.  .S.  Internal  Revenue 
.Service,  or  any  other  agcaicy,  authority 
or  iustrumeutality  of  tin?  Federal 
Covernment; 

(j)  No  funds  from  any  otluir  (iDFI 
Fund  ])rogram  are  being  used  to  ])ay 
principal,  interest,  fecjs,  administrative 
costs,  or  issuance  costs  (including  Bond 
Issuance  Fees)  ndated  to  the  (iDFI  Bond 
(hiarantee  Program,  or  to  fund  the  Risk- 
.Share  Pool;  and 

(k)  Any  other  representations  and 
warranties  set  forth  in  the  Bond  Loan 
documents. 

§1808.609  Representations  and 
warranties  of  Secondary  Borrower. 

Each  .Secondary  Borrower  shall  make 
ichmtical  representations  and  warranties 
as  the  Eligible  C.DFI  and  shall  make 
s])(!cific  repnisentations  and  warranti(;s 
with  respect  to  the  collatcual  and  the 
proj(!Ct  that  is  ])ropos(!d  to  be  financed 
l)v  the  .S(!condarv  Loan,  upon  which  the 
Eligible  CDFI,  the  Qualified  Issuer,  the 
Bondholder,  the  Guarantor,  and  the 
(iDFI  Fund  may  nily.  'I’he.se 
nipre.sentation  and  warranties  shall  be 
to  the  satisfaction  of  the  (iuarantor  and 
the  CDFI  Fund. 

§  1808.610  Covenants  of  Qualified  Issuer 
with  respect  to  Guarantee. 

The  Qualified  Issuer  shall  covenant  in 
the  AgrecMiient  to  Guarantee  that  it  will; 


(a)  Furnish  to  the  CDFI  Fund,  at  the 
Qualified  Issuer’s  (ixpense.  all  annual 
ami  periodic  fiuaucial  reporting  as 
described  in  §1808.819  of  this  jjart; 

(h)  Maintain  hooks  and  records 
ndated  to  each  Bond  Loan,  the  collattnal 
and  the  jiroject  that  is  to  lx;  financed  by 
Bond  Proctxxls.  and  allow  inspection 
thenx)f; 

(c)  Pre.s(;rve  its  corporate  (ixistence 
and  (xxtificxi  CDFI  status,  if  applicahh;; 

(d)  (iomijly  with  all  laws  to  which  it 
is  subject; 

(e)  Maintain  its  solvency; 

(f)  To  the  extent  it  assigns  anv  of  its 
obligations  under  the  agreement  to  an 
Affiliate,  guarantee  performance  of  such 
obligations; 

(g)  Allow  audits  and  inve.stigations  by 
the  CDFI  Fund,  the  Tnxisury  Inspector 
General,  the  Comptroller  General,  or 
such  other  Federal  Covernment  offices 
as  mav  he  designated  bv  the  Guarantor 
(X- the  CDFI  Fund; 

(h)  Provide  such  re]X)rts  as  r(X)uired  in 
§  1 808. ()1 9  of  this  part; 

(i)  Make.  ex(!cute  and  (hdiver  such 
iustruments  as  the  Guarantor  or  the 
CDFI  Fund  may  reasonably  recpiest; 

(j)  .Sign  and  ccx  tify  as  true  and  correct 
all  Bond  D(x:uments  and  Bond  Lcxm 
documents; 

(k)  Not  amend  or  modify  any 
agreement  related  to  the  Bond  without 
the  consent  of  the  Bondholder,  the 
Guarantor,  or  the  (iDFl  Fund,  as 
a]U)lical)l(!; 

(l)  (’.om|)ly  with  the  ttxius  and 
conditions  of  the  Agriumient  to 
C>uarant(X!.  tin;  Bond  ’Prust  Indentun!. 
and  the  Bond  and  Bond  Loan 
d(x:uments; 

(m)  hmmxliately  notify  the  Chiaranttx' 
and  the  CDFI  Fund  of  any  material 
change  or  event  that  affects  any 
representation,  warranty  or  covenant  of 
the  Guarantee.  Bond  or  Bond  Ixxni 
d(x:uments; 

(n)  Pay  and  discharge  all  Federal. 

.State  and  local  taxes; 

and 

(o)  Comply  with  all  other  covenants 
.set  forth  in  the  Bond  D(x;um(;nts  and 
Bond  Loan  documents. 

§  1808.61 1  Covenants  of  Eligible  CDFI  with 
respect  to  Bond  and  each  Bond  Loan. 

'I’lie  Eligible  (iDld  shall  covtmant  in 
the  Bond  L(xm  agreement  that  it  will; 

(a)  Furnish  to  the  Qualified  Lssuer.  at 
the  Eligible  C.DFl’s  expense,  certain 
annual  ami  periodic  financial  and 
performance  reporting; 

(h)  Maintain  lx)oks  and  records 
relatixl  to  the  Bond  Loan  and  .Secondarv 
Lcxms.  the  collateral  and  the  project  that 
is  to  he  financ(xl  by  Bond  Loan 
pr(x:eeds.  and  allow  ins])ection  ther(X)f; 

(c)  Preserve  its  coi'iJorate  (ixistence 
and  Certified  CDFI  status; 
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(d)  ('oinply  with  all  laws  to  which  it 
is  suhjwl; 

(e)  Maintain  insurance,  as  re(|nire(l  hv 
the  Qualified  Issuer,  against  such  risks 
as  would  customarily  hi;  maintained  by 
connnerciallv  reasonahh'  t;omi3anies  in  a 
similar  line  ol  husiness: 

(1)  Fay  and  di.schai-ge  all  h'ederal.  .Stale 
and  local  taxes: 

(g)  Fnsnn!  j)ro|)er  n.se  ol  proceeds  of 
the  Itond  Loan; 

(h)  Fay  all  recjuired  administrative 
ex|)en.ses; 

(i)  Indemnify  the  (hiarantor.  the  ('.DFI 
Knud,  the  Qualified  Issuer  and  the 
Master  .Servicer/l  rustee  and  their 
Affiliates; 

(j)  Collaterally  assign  all  rights,  title, 
and  inten;st  in  and  to  Secondary  Loan 
collateral  to  the  Master  .Servicer/ 

Trustee: 

(k)  Maintain  the  collateral: 

(l)  Enforce  the  covenants  against  the 
.Secf)ndarv  borrowers: 

(m)  Be  hound,  to  the  extent 
a|)plical)le.  to  provisions  of  the  Bond 
rrust  Indenture; 

(n)  Feriodically,  as  directed  hv  the 
('I)l'l  Fund,  furnish  certain  information 
designed  to  measure  the  impacts  of  the 
Boiul  l.oan  and  the  CD1”’I  Bond 
(hiarantee  Frogram: 

(o)  Feriodically.  as  direct(;d  hv  the 
CDl'l  Fund,  furnish  to  the  Qualified 
Issuer  and/or  tin;  (]13FI  Fund  iii)dates  tt) 
the('.apital  IJistrihution  iMan:  and 

(p)  (]omi)ly  with  all  other 
nipresentations  and  warranties  set  forth 
in  the  Bond  I.oan  documents. 

§  1 808.61 2  Specific  financial  covenants  of 
Eligible  CDFI. 

The  Eligible  CI3F1  shall  covenant  in 
Bond  Loan  documents  that  it  will 
comply  with  specific  financial 
nHpiinanents  as  reciuired  by  the 
Cnarantor  and  the  CDFI  Fund.  .Such 
financial  re(|uirements  will  lie 
determined  based  upon  the  (piantity  and 
the  character  of  the  existing  loan 
facilities  of  the  Eligible  CDFI.  among 
other  factors.  'Fhe  specific  financial 
covenants  mav  include,  hut  are  not 
limited  to.  one  or  more  of  the  following 
measures:  consolidated  net  a.sset  ratio: 
consolidated  unre.stricted  net  as.set  ratio: 
and  mininunn  available  li(|nidity  (or.  in 
the  case  of  Eligible  CDFIs  that  are 
regulated  financial  institutions,  such 
ratios  and  information  as  may  he 
recjuired  hv  the  applicable  Apjiropriate 
Federal  Banking  Agency  or  Aj)])ro|)riate 
.Stale  Agency).  'I'he  specific  financial 
re(iuirements  shall  he  measured  ha.sed 
upon  such  Eligible  (3)FF.s  financial 
statements  prepared  in  accordance  with 
generally  accejited  accounting 
jirincijiles  and  consistent  with 
historically  applied  accounting  policies 
and  jiractices. 


§1808.613  Negative  covenants  of  Eligible 
CDFI. 

The  Eligible  CDFI  will  covenant  in 
Bond  Loan  docnments  that  it  will 
comiily  with  certain  negative  covenants, 
as  reciuired  by  the  (33FI  Fund  including, 
hut  not  limited  to.  that  it  will; 

(a)  Not  incur  or  issue  additional  long¬ 
term  or  short-term  debt  to  the  extent 
that  the  incurrence  of  such  additional 
debt  would  violate  the  specific  financial 
covenants  of  such  Eligible  (3)FI  under 
the  Bond  Loan:  and 

(h)  Not  ])ermit  liens  on  all  or  any  part 
of  the  Bond  Loan  collateral,  except  as 
permitted  ])ursuant  to  the  Bond  Loan 
documents,  and  only  then  to  the  extent 
consi.stent  with  the  applicable  laws  and 
regulations  governing  the  Bond  Loan 
and  as  approved  by  the  CDFI  Fund. 

§1808.614  Covenants  of  Secondary 
Borrower  with  respect  to  Secondary  Loan. 

In  addition  to  making  specific 
representations  and  warranties  with 
respect  to  the  collateral  and  the  project 
being  financed  by  the  .Secondary  Loan 
proceeds,  each  .Secondary  Borrower 
shall  covenant  in  the  .Secondary  Loan 
agreement  that  it  will: 

(a)  Feriodically,  as  directed  by  the 
Eligible  CDFI,  furnish  to  the  liligihle 
CDFI  certain  annual  and  periodic 
financial  and  ])erformance  reporting: 

(h)  Maintain  hooks  and  records 
related  to  the  .Secondarv  Loan,  the 
collateral  and  the  project  that  is  to  h(! 
financed  hv  Bond  Loan  proceeds,  and 
allow  inspec:tion  thereof; 

(c)  Fre.serve  its  corporate  existence,  as 
a])])licahle: 

(d)  Com])ly  with  all  laws  to  which  it 
is  subject: 

(ej  Maintain  insurance,  as  directed  by 
the  Eligible  (^DFI,  again.st  such  risks  as 
would  customarily  he  maintained  by 
commercially  rea.sonahle  companies  in  a 
similar  line  of  husiness; 

(f)  Fay  and  discharge  all  Federal.  .State 
and  loc:al  taxes; 

(g)  Ensure  iirojier  use  of  proceeds  of 
the  .Secondary  Loan; 

(h)  Maintain  the  cfil lateral: 

(i)  Feriodically,  as  direcied  by  the 
Eligible  CDFI,  furnish  to  the  Eligible 
CDFI  certain  information  designed  to 
measure  the  impacts  of  the  Bond  Loan 
and  the  CDh’I  Bond  Cuarantee  Frogram; 

and 

(j)  (knnplv  with  all  other 
repre.senlations  and  warranties  set  forth 
in  the  .Secondarv  Loan  documents. 

§  1 808.61 5  Negative  covenants  of 
Secondary  Borrower. 

Any  additional  debt  of  the  .Secondarv 
Borrower  shall  he  in  accordance  with 
the  recjuirements  .set  forth  in  the 
applicable  .Secondary  Loan 


Recjiiirements  and  the  .Secondary  Loan 
agreement,  and  may  include,  hut  shall 
not  he  limited  to,  that: 

(a)  'fhe  .Secondary  Borrower  will  not 
incur  or  issue  additional  long-term  or 
short-term  debt  jiayahle  from  and 
having  a  lien  on  all  or  a  iiorlion  of  the 
.Secondary  Loan  collateral  that  is 

(1)  fkpially  and  ratably  secured;  or 

(2)  .Su])erior  or  senior  to  the  lien 
thereon  of  the  .Secondarv  l.oan  as  more 
specifically  .set  forth  in  the  .Secondarv 
Loan  agreement:  and 

(h)  .So  long  as  no  event  of  default  has 
occurred  and  is  continuing,  the 
.Secondary  Borrower  may,  subject  to  the 
approval  of  the  Eligible  (33FL  incur  or 
issue  at  any  time  additional  debt 
jiayahle  from  and  having  a  lien  on  all  or 
a  jiortion  of  the  .Secondary  Loan 
collateral  that  is  .subordinate  or  junior  to 
the  lien  thereon  of  the  .Secondary  Loan 
and  enter  into  subordinate  credit  facility 
agreements,  provided  that  no  events  of 
default  have  occurred  and  are 
continuing  under  the  .Secondary  Loan 
clocuments  or  any  jiarity  senior  loan 
documents  and  that  such  debt  meets  the 
recjuirements  .set  forth  in  jiaragrajih  (a) 
of  this  section. 

§1808.616  Events  of  default  and  remedies 
with  respect  to  Bonds. 

(a)  Hvanis  of  (iafault.  An  event  of 
defaidt  with  resjiect  to  any  Bond  shall 
include,  hut  not  he  limited  to: 

(1)  Noiijiavinent  of  interest  or  the 
Agency  Administrative  Ime  when  due 
and  jiayahle; 

(2)  Nonjiayment  of  jirincijial  or 
jirejiayment  jirice  when  due  and 
jiayahle: 

(.3)  The  use  of  Bond  I’roceeds  for  anv 
jiurjiose  other  than  an  Eligible  Furjiose; 
and 

(4)  Any  other  events  of  defaidt  set 
forth  in  the  Bond  or  the  Bond  Tru.st 
Indenture. 

(h)  Dofdult  of  olhor  Bonds.  An  event 
of  default  under  one  Bond  shall  not 
constitute  an  event  of  defaidt  under 
another  Bond. 

(c)  Boinodios.  Fursuant  to  the 
Agreement  to  Guarantee  and  the  Ifond 
Trust  Indenture,  remedies  ujion  an 
event  of  default  shall  include,  hut  not  he 
limited  to.  the  following: 

(1)  Declaring  the  entire  amount  of 
mijiaid  jirincijial  and  interest  on  the 
ajijilicahle  Bond  immediatelv  due  and 
jiayahle:  and 

(2)  Exercising  all  remedies  available 
under  the  ajijilicahle  Agreement  to 
Guarantee  and  the  Bond  'rrust 
Indenture. 

(d)  Notice  and  comment.  Frior  to 
imjiosing  any  remedies  jnirsuant  to  this 
section  or  the  Agreement  to  (hiarantee, 
the  Guarantor  shall,  to  the  maximum 
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extent  practicable,  ])r()vi(le  tin;  Qualified 
Issuer  with  written  notice  of  tin; 
pro])ose(l  sanction  and  an  op|)ortnnitv 
to  comment.  Nothing  in  this  section, 
however,  shall  jjrovide  a  QualilHul 
IssiK!]'  the  right  to  any  formal  or 
informal  hiuiring  or  comparable 
])roceeding  not  otherwise  re{|uired  hv 
law. 

§  1808.617  Events  of  default  and  remedies 
with  respect  to  Bond  Loans. 

(a)  I"A'(^nts  of  dafcnih.  The  following 
shall  constitute  an  ev(mt  of  defanlt  with 
respect  to  each  Bond  Loan: 

(1)  Nonj)ayment  of  interest  when  due 
and  payable; 

(2)  Nonpayment  of  ])rincipal  or 
])repayment  pric;e  when  due  and 
payable: 

(3)  Failure  of  the  Eligible  CDFI  to 
l)erform  any  condition  or  covenant 
under  any  Bond  Loan  docamient; 

(4)  Any  n!presentation  or  warranty  of 
the  Eligible  CDFI  made  in  connection 
with  the  Guarantee  Application  or  the 
Bond  Loan  is  false  or  incornict  in  any 
material  respect: 

(.'ll  Brincipal  or  interest  on  any 
indebtedness  of  the  Eligible  CDFI  or  any 
snhsidiarv  of  the  Eligible  (iDFI  in  exce.ss 
of  .S  i {)().()()()  is  not  paid  when  due 
(subject  to  a  cun;  period): 

(())  'flu;  holder  of  any  junior  or  i)arity 
lien  on  collat(;ral  institutes  a  proce(;ding 
to  enforce  a  lien  on  tlu;  collateral: 

(7)  The  Eligible  (d)FI  files  hankru])tcy 
or  con.sents  to  the  apj)ointment  of  a 
receiver  or  trustee  for  itself  or  the 
collat(;ral; 

(8)  Any  money  judgment  is  filed 
against  the  Eligible  CDFI  and  remains 
imvacated  for  a  period  of  (iO  days  from 
filing: 

(9)  The  use  of  Bond  Loan  jjroceeds  for 
any  purijose  other  than  an  Eligible 
Fur])o.se:  or 

(10)  Any  other  events  of  default  set 
forth  in  the  Bond  Loan  documents. 

(h)  Remedies.  Remedies  of  the 
Qualified  Lssuer  upon  an  event  of 
defaidt  include,  hut  are  not  limited  to, 
the  following: 

(1)  Declaring  the  entire  amount  of 
un])aid  principal  and  interest  on  the 
applicable  Bond  Loan  immediately  due 
and  payable; 

(2)  Applying  for  a])pointment  of  a 
receiver  or  trustee  for  the  collateral; 

(3)  At  the  dir(;ction  of  the  Cuarantor, 
t(;rminating  the  Bond  Loan  agr(;(;ment, 
declaring  the  entire  amount  of  un])aid 
principal  and  interest  on  the  applicable 
Bond  l\oan  immediately  due  and 
payable:  and 

(4)  Exercising  all  r(;medies  available 
under  the  applicable  Bond  Loan 
agreement,  including  declaring  the 
Bond  Loan  Payment  Default  Rate;  in 
effect. 


(c)  Enforcement  rights,  'flu;  (uiarantor 
reserves  all  rights  to  enforce  remedies 
u])on  an  event  of  default. 

§1808.618  Events  of  default  and  remedies 
with  respect  to  Secondary  Loans. 

(a)  Events  of  defoidt.  Tlu;  following 
shall  constitute  an  event  of  default  with 
resi)(;ct  to  (;ach  .S(;condary  Loan: 

(1)  Non])aym(;nt  ofint(;r(;st  wh(;n  due 
and  |)ayahle; 

(2)  Non])ayment  of  principal  when 
due  and  payable; 

(3)  Failure  of  tlu;  Secondary  Borrower 
to  p(;rform  any  condition  or  covenant 
under  any  Secondary  Loan  document; 

(4)  Any  r(;])resentation  or  warranty  of 
the  Secondary  Borrower  made  in 
connection  with  the  Secondary  Loan 
a])plication  or  the  Secondary  Loan 
documents  is  false  or  incorrect  in  any 
material  respect: 

(.'ll  Princi])al  or  interest  on  any 
indebtedness  of  the  S(;c;ondary  Borrower 
or  any  subsidiary  of  the  .Secondary 
Borrow(;r  in  exc(;.ss  of  .Si  ()(),<)()()  is  not 
j)aid  when  due  (subject  to  a  cun; 
period); 

(ti)  The  holder  of  any  junior  or  parity 
lien  on  collateral  institutes  a  |)roceeding 
to  enforce  a  lien  on  tlu;  collateral: 

(7)  The  S(;condarv  Borrower  fil(;.s 
bankruptcy  or  cons(;nt.s  to  the 
appointment  of  a  r(;ceiyer  or  trustee  for 
itself  or  tlu;  collateral; 

(8)  Any  moiu;y  judgnu;nt  is  fil(;d 
again.st  the  Secondary  Borrower  and 
r(;main.s  imvacated  for  a  ])(;riod  of  (it) 
days  from  filing;  or 

(9)  Any  other  events  of  d(;fault  set 
forth  in  the  .Secondary  Loan  documents. 

(h)  Remedies.  The  Qualified  Issuer 
and  the  Cuarantor  will  reserve  certain 
rights  to  enforce  (or  direct  enforcement 
oQ  remedies  upon  an  event  of  default 
under  the  .Secondary  Loan  documents. 

§1808.619  Reporting  requirements. 

'flu;  Bond  Documents  and  Bond  Loan 
documents  shall  specify  such 
monitoring  and  financial  r(;i)orting 
reipiirements  as  deemed  approjuiate  by 
the  CDFI  Fund  including,  hut  not 
limited  to  the  following: 

(a)  Dotn — Genet (d.  As  long  as  the 
Bonds  remain  outstanding,  a  Qualified 
Issuer  shall  jirovide  such  reports  and 
shall  maintain  such  records  as  may  he 
pr(;.scrih(;d  by  tlu;  (iDFl  Fund  that  are 
n(;ce.s.sary  to: 

(1)  Disclose  the  mamu;r  in  which 
Bond  Proceeds  an;  u.sed,  including 
providing  docunu;ntation  to 
d(;nu)nstrate  j)roc(;ed.s  of  the  Bond  Loans 
w(;re  used  for  Eligible  Purposes; 

(2)  D(;mon.strate  compliance  with  the 
reiiuirements  of  this  |)art  and  the  Bond 
Documents; 

(3)  Evaluate  tlu;  Impact  of  the  (iDFI 
Bond  Cuarantee  Program; 


(4)  Ensure  the  Qualified  Lssuer  meets 
the  jierformance  standards  over  tlu;  lifi; 
of  flu;  facilities;  and 

(.'ll  Accomplish  such  other  purpo.ses 
that  the  (iDFI  Fund  may  deem 
a])])ropriate. 

(h)  Gnstomer  profiles.  Tlu;  Qualified 
Issuer  .shall  r(;(pnre  each  Eligible  CDFI 
to  compile  such  data  on  the  gender, 
race,  ethnicity,  national  origin,  or  other 
information  on  individuals  and  entiti(;s 
that  utilize  its  products  and  .s(;ryice.s  as 
the  (iDFl  Fund  shall  prescribe  and  as  is 
liermi.ssihle  under  applicable  law.  In 
general,  such  data  will  he  used  to 
determine  whether  residents  of 
Investment  Area(s)  or  members  of 
Targeted  Population(.s)  are  adequately 
.served  and  to  evaluate  the  impact  of  the 
CDFI  Bond  Cuarantee  Program. 

(i:)  Audits:  Access  to  records.  (1)  The 
CDFI  Fund  may.  if  it  deems  appropriate, 
audit  Qualified  Lssuers,  Eligible  CDFIs, 
Program  Administrators.  .Servicers,  and/ 
or  the  Master  .Seryicer/'rrn.st(;e.  or 
])royide  for  or  reipiire  an  audit,  at  lea.st 
annually.  Portfolio  management  and 
loan  monitoring  will  also  enqilov  risk- 
ha.s(;d,  on-site  verification  of  the  Eligible 
CDFFs  lending  activities  to  .S(;condary 
Borrowers  and  complianci;  with  tlu; 
terms  in  .Secondary  Li;nding 
R(;quirenu;nts. 

(2)  Qualified  Issuers.  Idigihle  CDFIs. 
Program  Administrators,  .Seryic(;r.s,  the 
Master  .S(;ryicer/Trnstee.  as  applicable, 
must  submit  such  financial  and  activity 
reports,  records,  .statements,  and 
documents  at  such  times,  in  such  forms, 
and  acconqianied  by  such  re|)orting 
data,  as  reijuired  by  flu;  (iDFI  Fund  to 
ensure  coinjiliance  with  the 
reipiirements  of  this  interim  ride  and  to 
evaluate  the  impact  of  the  CDFI  Bond 
Cuarantee  Program. 

(3)  The  Federal  Government, 
including  the  II. .S.  Dejiartment  of  tlu; 
Treasury,  the  Comptroller  Cjeneral,  and 
their  duly  authorized  representatives, 
shall  have  full  and  free  access  to  such 
entities'  offices  and  facilities  and  all 
hooks,  documents,  records,  and 
financial  statements  relating  to  the 
Cuarantee  and  may  cojiy  such 
documents  as  they  deem  approjuiate 

(4)  The  CDFI  Fund,  if  it  deems 
ajqiroju'iate,  may  jire.scrihe  audit  and 
acc(;.ss  to  r(;cord  r(;(iuirenu;nt.s  for 
Eligible  CDFIs  and  .Secondary 
Borrow(;rs. 

(d)  Retention  of  records.  Qualified 
Issuers,  Eligible  CDFIs.  Program 
Administrators,  flu;  Master  .Servicer/ 
Trustee,  and  .Servic(;rs  shall  conqily 
with  all  record  retention  reijiiiremenls 
as  set  forth  in  OMB  Circular  A-11()  (as 
ajnilicahle). 

(i;)  Data  collection  and  reporting. 
Qualified  Lssuers,  Eligible  CDFIs.  the 
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Frograin  Admini.strator.  the  Master 
Servicer/'I’rustee.  and  .Serx  iiHM  s.  as 
applicable,  shall  submit  to  the  (33F1 
Kiiiul.  monthly,  (juarterly.  and  annually, 
as  specified  in  the  Hond  Documents, 
and  as  long  as  the  Bond  shall  remain 
outstanding,  such  iiddrmation  and 
documentation  that  will  |)ermit  the 
(IDFl  Fund  to  review  compliance  with 
the(ia|)ital  Distrihution  Flan  and  the 
terms  and  conditions  oi  the  Bond 
Documents,  and  to  perlbrm  adiKpiate 
portfolio  management  and  loan 
monitoring.  The  information  and 
documentation  may  include,  but  not  be 
limited  to.  the  following: 

(1)  Financial  statements,  including 
hut  not  limited  to: 

(1)  Annual  financial  statements  for  the 
Qualified  Issuer  and  each  Eligible  CDf’l 
that  have  been  aiulited  in  conformity 
with  generally  accepted  auditing 
principles:  and 

(ii)  With  resjiect  to  anv  nonjirofit 
Qualified  l.ssner  and  anv  Eligible  CDFl 
that  is  re(]uired  to  have  its  financial 
statements  audited  iiursuant  to  OMB 
Carcular  A-13.3  Audits  of  States,  Local 
Covernments  and  Non-Frofit 
Oi'ganizations.  annual  A-133  audited 
fmancial  statements.  Non-])rofit 
Qualified  l.ssners  and  Eligible  (iDFIs  that 
an;  not  reipiired  to  have  financial 
statements  audited  pursuant  to  OMB 
(arcnlar  A-133  must  submit  to  the  CiDFl 
Fund  a  statement  signed  bv  the 
Qualified  l.ssner  or  Eligible  (IDFl's 
authorized  repre.sentative  or  certified 
public  accountant,  as.serting  that  a 
single  audit  pursuant  OMB  (iirciilar  A- 
13.3  is  not  reijuired: 

(2)  Fro  forma  jirojection  of  the 
Qualified  l.ssuer's  and  Eligible  (iDFFs 
resjiective  balance  sheet,  income 
statement,  and  statement  of  cash  flows 
over  the  ensuing  five  years,  or  such 
other  time  jieriod  as  sjjecified  hv  the 
ODFl  Fund: 

(3)  Such  institution-level  and 
transaction-level  re]K)rt.s  as  mav  he 
reijuired  by  the  CDFI  I’und; 

(4)  Information  nece.ssarv  to  measure 
the  financial  condition  of  the  Eligible 
CDFl.  This  includes,  but  is  not  limited 
to.  measuring  solvency  by  collecting 
data  on  fixecl  charge  coverage,  capital 
adecpiacy.  debt  coverage,  and  measuring 
li(|nidity  by  collecting  data  on  core 
financial  ratios,  including  current  ratios, 
(inick  ratios,  working  cajiital,  and 
operating  liiiniditv  ratio.  This  will  akso 
include  credit  rejiorting.  financial 
.statement  analvsis.  trend  analvsis  of 
financial  conditions,  market  valuation, 
loan  performance  (3()/()()/‘)()  payment 
history)  of  Bond  Loans  and  Secondarv 
Loans,  valuation  and  eligibility  of 
Secondarv  Loan  collateral,  and 
managemenf  and  organization  changes; 


(.'))  Information  neces.sarv  to  assess 
Frogram  impact  performance  and 
outcome  measures,  including 
information  nece.ssarv  to  evaluate  the 
credit-worthine.ss  of  loan  applicants; 
and 

((j)  Other  such  information  and 
re|)ort.s  as  may  he  reipiested  by  the  (iDFl 
Fund. 

(0  QikiHIuhI  Issiiar  raporls.  Qualified 
Issuers  are  resiionsible  for  the  timely 
and  complete  submi.ssion  of  all  required 
information  and  reports,  even  if  all  or  a 
portion  of  the  documents  actually  are 
conqileted  by  the  I'iligihle  (iDFI.  The 
CDFl  Fund  re.serves  the  right  to  contact 
the  Qualified  l.ssiier  or  Eligible  CDFl  and 
recpiire  that  additional  information  and 
documentation  he  provided. 

(g)  RaguUitor  information.  The  CDFl 
Fund's  review  of  a  regulated  Qualified 
Issuer's  or  regulated  Eligible  (iDFI's 
performance  or  compliam.e  with  the 
Bond  Documents  may  also  include 
information  provided  by  the 
Appropriate  Federal  Banking  Agency  or 
Ajipropriate  State  Agency,  as  the  case 
may  he. 

(li)  Pnhlic  inspaction.  The  CDFl  Fund 
shall  make  reports  de.scribed  in  this 
section  available  for  inihlic  insjiection 
after  deleting  anv  materials  nece.ssarv  to 
jirotect  privacy  or  proprietary  interests 
inirsiiant  to  all  applicable  laws  and 
regulations. 

(i)  Availahilitv  of  rafaroncad 
pnldicaiions.  The  publications 
referenced  in  this  section  are  available 
as  follows: 

(1)  OMB  Circulars  may  be  obtained 
from  the  Office  of  Administration. 
Fiiblications  Office.  72.')  17th  Street 
N\V..  Room  22()(),  New  Executive  Office 
Building.  Washington,  D(]  2().‘)()3  or  on 
the  Internet  (http:// 
nw'n’.whitahonsa.gov/oinh/ 

grants  circniars/)-,  and 

(2)  Covernment  Accountability  Office 
materials  may  be  obtained  from  CAO 
Di.strihution,  700  4th  Street  NW.,  Suite 
1100,  Washington,  DC  20.')48. 

§1808.620  Investments  in  Guaranteed 
Bonds  ineligible  for  Community 
Reinvestment  Act  Purposes. 

Notwithstanding  anv  other  provision 
of  law,  any  investment  by  a  financial 
institution  in  Bonds  shall  not  he  taken 
into  account  in  a.s.sessing  the  record  of 
such  institution  for  pnrpo.ses  of  the 
Conmumity  Reinvestment  Act  of  1077 
(12  IJ.S.C..  2‘)01).  Other  forms  of 
participation  by  financial  in.stitutions  in 
CDFl  Bond  Cuarantee  Frogram 
transactions  may  he  eligible  for 
inclusion  in  (lommnnitv  Reinve.stment 
Act  records  to  the  extent  ])ermitted  by 
the  Appro])riate  Federal  Banking 
Agency. 


§1808.621  Conflict  of  interest 
requirements. 

(a)  Provision  of  Pond  Loans  or 
Sacondarv  Loans  to  Affiliates.  (1)  A 
Qualified  l.ssner  or  Eligible  (]DF1  that  is 
not  regulated  by  an  Appro])riate  Federal 
Banking  Agency  or  A|)propriate  State 
Agency  may  not  use  any  Bond  Froceeds 
or  Bond  Loan  jiroceeds  to  make  any 
Bond  Loans  or  Secondary  Loans 
available  to  an  Affiliate  unless  it  meets 
the  following  restrictions: 

(1)  The  loan  must  he  jirovided 
pursuant  to  standard  underwriting 
procedures,  terms  and  conditions; 

(ii)  The  Affiliate  receiving  the  loan 
shall  not  ]jarticipate  in  any  way  in  the 
decision-making  regarding  such  loan; 

(iii)  The  hoard  of  directors  or  other 
governing  body  of  the  lender  shall 
approve  the  extension  of  the  loan;  and 

(iv)  The  loan  must  be  provided  in 
accordance  with  a  policy  regarding 
credit  to  Affiliates  that  has  been 
approved  in  advance  by  the  C3)f‘'I  Fund. 

(2)  A  Qualified  l.ssner  or  Eligible  CDFl 
that  is  an  Insured  CDFL  a  Depository 
Institution  Holding  Coiujiany  or  a  State- 
Insured  (a'edit  Union  (as  such  terms  are 
defined  in  12  CFR  180.''). 104)  shall 
comply  with  the  restrictions  on  insider 
activities  and  any  comjiarahle 
restrictions  estahlishecl  by  its 
A])|)ropriate  Federal  Banking  Agencv  or 
A])])ro))riate  Slate  Agency,  as 
applicable. 

(1))  Standards  of  conduct.  Qualified 
Issuers,  Eligible  CDFIs,  Frogram 
Administrators,  the  Master  Servicer,  and 
Servicers  shall  maintain  a  c:ode  or 
.standards  of  conduct  at:ceptal)le  to  the 
(31F1  Fund  that  govern  the  performance 
of  employees  engaged  in  the  awarding 
and  administration  of  anv  loan.  No 
employee  of  a  Qualified  Issuer.  Eligible 
(^DFl,  Frogram  Administrators,  the 
Master  Servicer,  and  Servicer  shall 
solicit  or  accept  gratuities,  favors  or 
anything  of  monetary  value  from  any 
actual  or  potential  borrowers  for  such 
loans.  Such  jiolicies  shall  provide  for 
disci ])linary  actions  to  he  ajijilied  for 
violation  of  the  standards  by  employees. 

§  1808.622  Compliance  with  government 
requirements. 

In  carrying  out  its  re.s])onsil)ilities 
]nir.suant  to  any  agreements  as.sociated 
with  the  CDFl  Bond  Cuarantee  Frogram, 
ail  Qualified  Issuers.  Eligible  CDFIs, 
Frogram  Admiui.strators,  Servicers,  and 
the  Master  Servicer/Tni.stee  shall 
conqily  with  all  applicable  Federal, 
State,  and  local  laws,  regulations,  and 
ordinances,  OMB  Circulars,  and 
Executive  Orders,  including  restrictions 
on  lending  to  entities  witli  deliiKiuent 
Federal  debt. 
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§1808.623  Lobbying  restrictions. 

No  fees  or  funds  made  availal)le  under 
lids  ])art  may  l)e  e.xpended  by  a  party  to 
j)av  anv  p(;rson  to  iidluenee  or  attempt 
to  influence  any  agency,  ehicted  official, 
officer  or  cmiployee  of  a  State;  or  loc.d 
govermmait  in  conn(;ction  with  the 
making,  award,  extension,  continuation, 
renewal,  anu;ndment.  or  modification  of 
anv  State  or  local  government  contract, 
grant,  loan  or  cooperative  agn;(;ment  as 
such  terms  are  defined  in  31  l).S.(i. 

13.12. 

§1808.624  Criminal  provisions. 

The  criminal  i)rovisions  of  18  ll.S.Ci. 
(i.l7  r(;garding  emhezzlement  or 
misap])ropriation  of  funds  are 
applicable  to  all  CDFl  Bond  Guarantee 
ITogram  partieijjants  and  insiders. 


§  1 808.625  CDFl  Fund  deemed  not  to 
control. 

The  (iDld  Mind  shall  not  he  deemed 
to  control  a  (iDFI  Bond  Guarantee 
Brogram  particijiant  by  rea.son  of  any 
Guarantee  provided  undcir  the  Act  for 
the;  pur|)o.se  of  any  applicable  law. 

§1808.626  Limitation  on  liability. 

'fhe  liability  of  the  Imderal 
Government  arising  out  of  any  fcicis  or 
funds  obtained  by  a  GDFI  Bond 
(niarantcie  Brogram  |)articipant  in 
accordance  with  this  interim  rule  shall 
he  limited  to  the  amount  of  the  fees  or 
funds  obtained  by  the  ('.DFI  Bond 
Guarantee  I’rogram  particijiant.  The 
Federal  Government  shall  he  exempt 
from  any  assessments  and  other 
liabilities  that  may  he  imposed  on 


controlling  or  principal  .shareholders  by 
any  Federal  law  or  the  law  of  any  State. 
Nothing  in  this  .sciction  shall  affect  the 
apjilication  of  any  Federal  tax  law. 

§1808.627  Fraud,  waste  and  abuse. 

Any  person  who  hepomes  aware  of 
the  existence  or  appaiR;nt  (;xistence  of 
fraud,  waste  or  abuse  of  any  Guarantee. 
Bond,  Bond  Loan  or  Secondary  Loan 
provid(;d  und(;r  this  interim  rule  mu.st 
report  such  incidents  to  the  Office  of 
ins])(;ctor  (Jeneral  of  the  II. S. 
Dc;partment  of  the  Trc;a.surv. 

Dated:  |amiarv  24.  201.3. 

Donna  ).  Gainlirell, 

Director.  (Joninuinily  Dvvalopnwnl  Fiimncidl 
Inslitulions  Fund. 

IKK  Doe.  2()i:i-()20r>.l  Filed  8:4.'>  :im| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  242 

[Docket  No.  FR-5334-F-02] 

RIN  2502-AI74 

Federal  Housing  Administration  (FHA): 
Hospital  Mortgage  Insurance 
Program — Refinancing  Hospital  Loans 

AGENCY:  Office  of  the  Assistant 
S(!cretary  for  Housing — Federal  Housing 
('onnni.ssioner. 
action:  Final  rule. 

SUMMARY:  This  rule  revises  the 
regidations  governing  PTlA’s  Section 
242  Hospital  Mortgage  Insurance 
Program  (Section  242  ])rograin)  for  the 
l)ur]jo.se  of  codifying,  in  regulation. 

FHA’s  iin])leinentation  of  its  authority 
to  refinance  existing  loans  of  hos])itals 
without  FHA-insured  mortgages, 
without  conditioning  the  exerci.se  of 
such  authority  on  th(i  ex])enditnre  of 
funds  for  construction  or  renovation. 
Hos]htals  with  FHA’s  .Section  242 
mortgage  insuramu!  mav  refinance 
exi.sting  debt  under  .s(!ction  223(a)(7)  of 
th(!  National  Housing  Act.  and  such 
refinancing  under  section  223(a)(7)  is 
not  conditioned  upon  the  hosjjital 
undertaking  mnv  construction  or 
nmovation.  When  credit  availability 
contracted  considerahlv  in  2()()8,  FHA. 
in  2008,  commenced  the  exercise  of  its 
authoritv  to  refinance  the  capital  debt  of 
hospitals  without  section  242  mortgage 
insurance.  FHA  exerci.s(;d  this  authority 
through  notices  issued  on  )ulv  1. 2009, 
and  February  22.  2010.  FHA  initiated 
rulemaking  to  make  this  refinancing 
authority  a  permanent  part  of  the 
.S(!ction  242  regulatory  program  through 
a  January  29.  2010.  propo.sed  rule, 
which  solicited  comment  on  HlID's 
implementation  of  this  refinancing 
authority  to  date. 

This  final  rule  jirovides  for 
codification  in  regulation  of  HI  ID’s 
refinancing  of  existing  debt  and 
accpiisitions  for  non-FHA  insured  loans 
of  hospitals  without  conditioning  such 
refinancing  and  accpnsition  on  new 
construction  or  nmovation.  This  ride 
makes  certain  changes  to  the  regulations 
propo.sed  lanuarv  2010  in  response  to 
public  comments  snhmitted  on  the 
jiroposed  rule  and  further  consideration 
of  issues  by  HUD. 

DATES:  Effoctiva  DuUr.  March  7,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  E.  Miller,  Deputy  A.ssistant 
.Secretary  for  Healthcare  Programs. 

Office  of  Healthcare  Programs.  Office  of 
1  lousing.  Department  of  1  lousing  and 
Urban  Development.  4.'i1  7th  .Street  .SW.. 


Washington.  DCi  20410-8000:  telephone 
numher  202-708-0.')99  (this  is  not  a  toll- 
free  number).  Hearing-  and  speech- 
impaired  per.sons  mav  access  this 
numher  through  T  I’Y  by  calling  the 
luHleral  Relay  .Service  at  800-877-8339 
(this  is  a  toll-free  nnmher). 
SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

A.  Eiirposc  o!  the  Hegiihitorv  Action 
FHA’s  .Section  242  iirogram,  by 
insuring  the  mortgages  of  hos|)itals. 
serves  as  credit  enhancement,  offering 
borrowers  the  opportnnitv  to  issue 
bonds  lip  to  the  eiiuivalent  of  an  “AA” 
or  “AAA"  rating,  receive  lower  interest 
rates,  lower  monthly  debt  service  costs, 
and  borrow  funds  for  renovations  or 
new  construction.  This  rule  amends  the 
.Section  242  program  regulations  to 
exercise  .statutory  authority  to  insure 
refinancing  to  hospitals  that  do  not  have 
F’HA-insnred  mortgages,  and  to  do  so 
without  conditioning  such  refinancing 
on  new  construction  or  renovation. 
While  HUD  has  long  had  the  authority 
to  ])rovide  such  refinancing.  HUD  had 
taken  the  position  that,  for  hospitals 
without  l'’HA-insured  mortgages,  private 
i;apital  for  refinancing  debt  was 
sufficient,  and  the  demand  for 
refinancing  existing  debt  was  not  as 
great  as  the  need  for  financing  new 
construction,  renovation  and 
rehabilitation,  and  e(|ui])nient 
purcha.ses.  However,  when  the  credit 
markets  became  more  restrictive  in 
2008.  hospitals,  organizations 
repre.senting  hosiiitals.  and  members  of 
C’.ongress  a|)j)ealed  to  HUD  to  n.se  its 
authority  to  help  hospitals  without 
F'HA-insured  finaiuang  to  refinance 
their  debt.  In  2009,  HUD  commenced 
exercising  this  authority,  initially  by 
notice.  This  rulemaking,  which 
commenced  with  a  lanuarv  29,  2010. 
jirojjosed  rule,  reflects  HUD’s 
commitment  to  make  the  refinancing  of 
debt  of  hosiiitals  without  FHA-insured 
mortgages  a  permanent  part  of  the 
.Section  242  jirogram.  In  doing  so,  HUD 
will  provide,  through  clear 
reiiuirements.  including  eligibility 
reiiuirements  for  the  refinancing,  a 
needed  source  of  funding  for  hospitals 
that  will  aid  in  reducing  interest  rates, 
eliminating  restrictive  debt  covenants, 
and  stabilizing  the  hospital’s  financial 
situation  so  that  the  hospital  can 
continue  to  provide  healthcare  to  the 
communitv  it  serves. 

B.  Siinnnnrv  of  the  Major  Provisions  of 
the  Begnlatoiy  Action 

(ionsistent  with  imiilementation  to 
date,  this  rule  allows  for  100  percent  of 
the  mortgage  amount  to  be  used  for 


refinancing,  with  le.ss  than  20  percent 
eligible  to  be  used  for  construction  and/ 
or  eipiiiiment.  The  rule  estahli.shes 
threshold  reiiuirements  that  are 
designed  to  determine  the  need  of  the 
hospital  for  the  refinancing  that  would 
not  be  available  through  other  .sources, 
and  to  eliminate  from  eligibilitv 
hospitals  with  poor  financial 
performance.  The  rule  re(]uires  that 
applicants  for  refinancing  must  provide 
a  description  of  any  repairs, 
renovations,  and/or  eiiuipment  to  he 
financed  with  mortgage  proceeds  and 
how  those  repairs,  renovations,  and/or 
equipment  will  affect  the  hospital.  The 
rule  allows  for  insurance  of  advances  in 
cases  where  there  is  a  need  for  advaiu:es 
to  fund  construction  activities  and  the 
purchase  of  equipment.  The  rule  revises 
the  existing  application  process  to 
minimize  burden  and  to  also  minimize 
the  po.ssibility  that  meritorious 
applicants  will  be  eliminated  before 
their  application  is  given  full 
consideration.  'I’he  rule  akso  adds 
terminology,  based  on  experience  to 
date,  to  facilitate  understanding  how  the 
.Section  242  program  works. 

C.  (Josts  and  B(niefits 

This  rule  will  not  addre.ss  all 
financing  needs  of  hos|)ital.s.  The 
program  is  not  designed  for  the  entire 
industrv  of  .'i.OOO  hospitals.  The  iiool  of 
aiiplicants  is  limited  by  eligibility 
restrictions.  The  goal  of  the  rule  is  to 
assist  those  hospitals  .saddled  with 
unexpectedly  high  interest  rates  and 
where  refinancing  is  urgently  needed  for 
the  hosjiital  to  continue  to  remain  open 
and  adequately  serve  its  surrounding 
community. 

HUD  exjiects  the  rule  to  result  in  a 
.SI. 2(1  million  transfer  per  vear  per 
healthcare  facility.  The  e.stimate  of 
healthcare  facilities  assisted  per  year 
under  the  .Section  242  program  is  10 
facilities,  resulting  in  an  aggregate 
annual  impact  is  SI 2. .'59  million.  A 
multiyear  scenario,  in  which  the 
number  of  participants  increases  to  17. 
yields  an  aggregate  annualized  transfer 
to  hospitals  of  Si  7.(53  million  hv  the 
third  year  of  the  program.  HUD 
estimates  that  this  program  will  raise 
net  receipts  of  the  Federal  (Government 
hv  S79  million  (from  S79  million  to 
Si  .'58  million).  Uosts  of  the  rule  include 
iqi-front  application  costs,  which  may 
be  as  high  as  .S87(), ()()()  per  a|)|)licant  but 
which  are  likely  to  he  much  lower  given 
that  non-ldlA  insured  lenders  impose 
transaction  costs  as  well.  HUD  does  not 
have  enough  information  to  quantify  or 
evaluate  the  ojiportunitv  costs  or 
distort  ionarv  effects  of  the  program. 

The  iiriniarv  benefit  of  this  rule  is  to 
keep  hospitals  with  a  high  degree  of 
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financial  strength  operating  in  their 
coininiuiities.  Allowing  relinancing  can 
reduce  the  prohahility  of deiault  and  the 
exjiecled  social  cost  of  hospital 
foreclosure.  If  closure  of  a  hospital  wen; 
to  occur,  the  negative  economic  im])acts 
would  he  drastic.  In  addition  to  loss  of 
needed  healthcare  options,  hospitals  are 
among  the  largest  employers  in  thinr 
communities.  Therefore  the  benefits  of 
this  ride  can  he  twofold — maintaining 
needed  healthcare  services  in  a 
community  as  well  as  avoiiling  loss  of 
jobs. 

II.  Background — The  Section  242 
Hospital  Mortgage  Insurance  Program 

.Siiction  242  of  the  National  Housing 
Act  (12  U.S.C.  171.'iz-7)  authorizes  FllA 
to  insure  mortgages  to  finance  the 
construction  or  rehabilitation  of  public 
or  private  nonprofit  and  jiroprietarv 
hospitals,  including  insurance  for  major 
movable  (ujiiijiment.  as  well  as  to 
refinance  existing  debt.  Si'ction  242  of 
the  National  Housing  Act  (NHA) 
provides  this  authority  to  FHA  to:  (1) 
assist  in  maintaining  the  availability  of 
hos|)itals  needed  for  the  care  and 
treatment  of  persons  who  are  acutely  ill 
or  who  otherwise  reipiin!  miidical  can; 
and  relatiul  services  of  the  kind 
customarily  furnished  onlv  (or  most 
effectively)  bv  hosjiitals  (see  12  ll.S.f',. 
171,')Z-7(a)):  and  (2)  encourage  the 
jirovision  of  comjirehensive  luialth  care, 
including  outpatient  and  preventive 
care,  as  well  as  hospitalization.  In  the 
case  of  public  hospitals,  .section  242  of 
the  NHA  is  designed  to  encourage 
programs  to  jirovide  healthcare  services 
to  all  members  of  a  comnumity 
regardless  of  abilitv  to  ])av.  (See  12 
II.S.C.  171.'jz-7(f).j 

The  regulations  for  the  Section  242 
program  are  codified  in  24  C]h’R  jiart 
242.  Prior  to  the  refinancing  changes 
jiropo.sed  to  the  Section  242  program  in 
2009.  HDD  had  taken  the  position  tliat, 
for  hospitals  without  FHA  insured 
mortgages,  jirivate  cajiital  for 
ndinancing  debt  was  sufficient,  and  that 
the  demand  for  refinancing  debt  was  not 
as  griiat  as  the  need  for  financing  for 
new  construction,  rimovation  and 
rehabilitation,  and  (upiipment 
purchases.  In  fact,  HDD  has  long  had 
the  authority,  uiuler  section  223(f)  of  the 
NHA.'  to  provide  for  refinancing  of 


'.StK:tiiiii  2:^;i(l)(l)  otllio  Niilioiiiil  Housing  Act 
|)Mivi(l(!S  tliiit  "Notwilhsliiiidin”  iiny  ot  IIk! 
provisions  of  this  Act.  llu!  .Sixnclai  v  is  iiiitlu)n/.c(l. 
in  liis  (liscnMion.  to  insiiri;  under  anv  section  ol  this 
title  a  inort^a^e  extxaited  in  coninxlion  witli  llie 
pnrctiasi!  or  ndinancin”  ol  ai.  exislina  innltirainily 
lionsina  project  or  tlie  purcliasi?  or  ndinancing  (d 
(^xistina  d(!l)t  ol  an  existin';  liospital  (or  (ixistinj; 
inirsina  liomo.  (!xistinf>  assislixl  liviii”  facility, 
existiii"  int(!rin(Mliate  can;  facility.  (!xistin>>  Ixiard 


hospil.il  deht  to  hospitals  withotit  FHA 
insurttd  mortgages  withotit  conditioning 
sticli  rtifimmeing  on  new  construction  or 
renovation  (Stu;  12  D..S.(;.  171.111(1)). 

When  the  ertuiit  crisis  ttinttiged.  both 
th(!  hospital  industry  :md  congre.ssional 
inembtiis.  commencing  in  2009.  urged 
HDD  to  use  its  stiitiitory  iinthority  tinder 
sttetion  223(f)  to  provide  rttfinimeing  to 
hospitiils  without  1*’HA  insured 
mortgiiges.  HDD  re.s|)onded  to  the  credit 
crisis  promptly  by  implementing  its 
authority  through  notict;.  Housing 
Notict!  11—09-0.1.  issued  )idv  1, 2009. 
which  was  amended  and  su|)ers(!ded  by 
Housing  Notice  H-10-0(i,  issued 
Februarv  22,  2010.  On  (annarv  29.  2010 
(at  7.1  FR49(i4).  HDD  published  a 
propo.setl  rule  to  commence  the  jirocess 
to  provide  for  permamait  regulatory 
codification  of  its  refinancing  authority, 
and  to  seek  pnhlic  comment  on  the 
HDD's  implementation  of  its  223(f) 
refinancing  authority,  as  .set  out  in  the 
Housing  notices. 

The  )anuarv  29.  2010,  rule  |)ro|)osed 
to  establish  in  regulation  the  criteria  and 
procedures  set  forth  in  notice,  by  which 
IIDD  would  refinance  hospital  debt 
under  section  223(f).  The  preamble  to 
the  lanuarv  29.  2010,  propo.sed  rule  sets 
out  in  detail  the  jiropo.sed  changes  to 
HD'D's  regulations  in  24  DFR  |)arl  242  to 
imjilement  its  section  223(f)  refinancing 
authority,  referred  to  in  this  |)reamble  as 
Section  242/223(f)  refinancing. 

Ill.  Overview  of  Key  (Changes  Made  at 
Final  Rule  .Stage 

HDD  is  making  .several  changes  to  the 
lanuarv  29.  2010,  propo.sed  rule  in 
respon.se  to  public  comment,  HDD’s 
exjierience  in  administering  its 
refinancing  authority  to  date,  and 
further  consideration  of  i.ssues  bv  HDD. 

(dianges  Made  in  Resjion.se  to  l^ublic 
Comment 

Key  changes  made  to  the  proposed 
rul(!  by  this  final  rule  in  re.s|)on.se  to 
public  comment  include  the  following. 
The  filial  rule: 

•  Adopts  certain  new  definitions  that 
de.scribe  the  costs  that  can  hi;  insured 
under  the  Section  242  jirogram.  Adds 
definitions  of  “aciiuisition"  and 
"refinancing”  to  the  definitions  of 
activities  eligible  for  insurance.  The 
jiroposed  rule  listed  “iic(|ui.sition”  and 
“refinancing”  as  eligible  categories,  but 
did  not  include  definitions  for  these; 
terms.  Including  definitions  in  the  final 
regulation  is  intended  to  facilitate 
horrower's  understanding  of  the 
distinctions  between  the  financing 
categories. 


<111(1  ciiR!  Iionu!.  or  anv  coinliination  llniroor)."  (12 
II..S.C;.  171.')n(0.) 


•  Adds  a  definition  of  "capital  debt” 
in  part  in  response  to  comments 
reiiuesting  that  HDD  provide  flexibilitv 
to  iillow  certiiin  f  inancing  costs 
approved  liy  HDD  to  lx;  included  as  jiart 
of  a  refinancing  mortgage.  HDD  is 
including  a  definition  of  "cajiital  debt" 
iis  "the  out.standing  indebtiidness  u.sed 
for  the  con.st ruction,  rehabilitation,  or 
acijuisition  of  the  physical  jirojierty  and 
eipiiimient  of  a  hospital,  includingtho.se 
financing  co.sts  ajiiiroved  by  HDD.  This 
gives  HDD  the  flexibility  to  approve 
certain  financing  co.sts  a.ssociated  with  a 
refinancing  as  part  of  the  refinancing 
mortgage.  Examples  of  financing  costs 
are  found  in  the  definition  of  “soft 
co.sts”.  as  provided  in  the  di.scussion 
below. 

•  Reorganizes  ^  242. Ki  to  consolidate 
certain  jiaragraphs  and  divide  other. 
Additionally,  revises  certain  thre.shold 
factors  that  make  an  initial 
determination  of  a  hospital's  eligibility 
for  .Section  242/223(1)  refin;incing. 
which  are  ditsigned  to  enhance 
.screening  for  apjilicant  eligibilitv  for 
<S(;ction  242/223())  refinancing  and 
assun;  that  HDD  is  assi.sting  hospitals 
that  merit  serious  i:onsideration  ba.sed 
on  neiid  and  financial  strength.  The 
revision  to  tin;  thre.shold  factor  includes 
a  sup])lement  to  the  factor  that  reiiuires 
the  hospital  to  have  an  aggregate 
ojierating  margin  of  at  letist  zi;ro 
|)ercent.  and  an  average  debt  service 
coverage  ratio  of  at  least  1.40.  wluin 
calculated  from  the  ihnte  mo.st  recent 
annual  audited  financial  statements. 

The  supplementary  jirovision  to  this 
factor  provides  that  in  performing  such 
calculations,  if  HDD  finds  that 
performance  in  one  of  the  three  years 
was  affected  by  ext:eptional.  one-time 
events  that  substantially  altered 
financial  performance,  HDD  may 
calculate  three-year  jierformance  ba.sed 
on  the  four  most  recent  years  with  the 
unusual  year  omitted. 

•  Requires,  consistent  with  current 
jiractice,  that  the  inspection  fee  be  jiaid 
no  later  than  at  the  time  of  initial 
endorsement. 

•  Provides  a  sliding  scale  for 
insjiection  fees  that  is  develojied  bas(;d 
n|)on  the  mortgage  amount  attributable 
to  the  newly  defined  “hard  costs.” 

•  .Specifii's  insunmci;  upon 
conqiletion  when  advances  an;  not 
needed  for  limit(;d  n;habilitation. 

•  R(;vis(;.s  re(]uirem(;nts  for  the 
S242.1()(d)  apiilication  jirocess  to 
introduce  more  flexibility  for  ajijilicants 
and  minimize  the  possibility  that 
meritorious  applic:ants  will  be  screened 
out. 
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Changes  Initiated  hy  HUD  Bascul  on 
S(!(:tion  242/223(f)  R(d’inan(;ing 
Experience  to  Date 

In  addition  to  changes  that  1  HID  is 
making  at  this  final  ride  stage  in 
response  to  pnlilic  comments,  and 
which  are  di.scus.sed  in  detail  in  Section 
III  of  this  preamble,  1  lUD  is  making  the 
following  changes  at  this  final  rule  stage 
based  on  HDD’s  experience  to  date  in 
implementing  the  Section  242/22.3(1] 
refinancing  authority. 

To  complement  a  definition  of  “hard 
costs”  contained  in  the  proposed  rule, 
the  final  rule  adds  a  new  definition  of 
“soft  co.sts”  and,  to  complement  the 
definition  of  “substantial 
rehabilitation,”  adds  a  definition  of 
“limited  rehabilitation”  incorporating 
into  the  regulation  terms  that  reflect 
these  categories  of  Section  242/223(f) 
refinancing. 

Definitions  (Section  242.1) 

Soft  (a)sIs.  Based  on  HDD's 
experience  to  date  administering  its 
Section  242/223(1)  refinancing 
authority,  and  in  resjKin.se  to  (jnestions 
from  refinancing  applicants  about  the 
.scope  of  “hard  costs,”  HDD  determined 
that  it  would  he  hel])ful  to  s])ecify  those 
costs  that  constitute  “soft  costs.” 
Accordingly,  tlie  final  rule  defines  “soft 
co.sts”  as  follows:  “Soft  co.sts  means 
reasonable  and  customary  legal, 
organizational,  consulting,  and  such 
other  costs  a.ssociated  with  effecting  the 
propo.sed  project  and  its  financing  or 
refinancing,  including,  hut  not  limited 
to,  interest  capitalized  during 
construction,  permanent  financing  fees, 
initial  service  charge,  tax.  title  and 
recording  expenses,  sjiecial  tax 
assessments.  Allowance  to  Make  Project 
()|)erational  (AMPO),-  insurance  costs 
during  construction,  FHA  fees  and 
charges  including  ajiplication. 
commitment  and  inspection  fees; 
mortgage  insurance  ]n'emium  for 
ailvances  during  construction, 
prepayment  iienalties  associated  with 
retiring  the  hospital’s  existing  bonds: 
and  termination  costs  for  interest  rate 
])rotection  facilities  that  are  integrated 


-  Allowaiici!  to  Mak(!  I’lojiM.I  Opiaational  (.AMl’O) 
nilala.s  Id  nonpnilil  |)rdjia:l.s  and  ninans  a  Iniid  tlial 
i.s  |)rinianly  Inr  accruals  durin*’  llu?  course!  of 
consiruclion  for  inorlga^i!  insurance!  pi-e!iniuins 
(Mil’s),  liixe!S.  greeunel  re!nls.  preepeatv  inseiriine:e! 
|)re!iniuins.  einel  asse!ssme!nls,  \vhe!n  funels  available! 
fell'  lh(!se!  pnrpeise!S  unele'r  the!  liuilelin;^  I.eian 
A}>re!e!ine!nl  have!  he!i!n  e!xhiiusle!ei;  ;mel  alsei  for 
alloe:<itie)n  lei  sue.li  iie:e:ruals  afleir  exiinpleition  eif 
e:einslrne:tion.  if  the!  ine:einii!  freini  the!  heispiliil  eil  Ihiil 
lime!  is  insuffie:ie!nl  tei  me!e!t  sue:h  ae;e;ru;ds.  AMI’O 
may  eilsei  he!  usoel  feir  sue:h  eithe!r  purpei.sew  as 
approveal  hy  lUil).  Any  hiilaneie!  re!maininH  umise!ei 
in  llu!  fnnel  at  limil  e!neleirsi!me!nl  will  hi!  Ire!ali!el  in 
ae:i:orilane;e!  with  24  CFK  242.4;f. 


into  th(!  original  financing,  as 
applicable.” 

Limited  mluibilitdtion.  HDD  is  also 
including  a  definition  of  “limited 
r(;hal)ilitation”  in  this  fiiiiil  njgulation, 
which  describes  cat(;gories  of 
con.strnction  costs  distingiiishahle  from 
substantial  rehahilitiition.  As  noted,  in 
§  242.91  (h)(2)  of  the  limn.iry  25).  2()1(), 
jiroposeil  rule,  the  jiroceeds  of  any 
refimmeing  can  he  employed  to  ])ay  for 
repairs  totaling  le.ss  than  20  percent  of 
the  mortgage  amount.  The  final  rule 
adopts  the  nuuKiric  criteria  for  rejiairs 
that  wert!  included  in  the  jiroposed 
regulation  as  the  definition  of  “limited 
rehabilitation.” 

Funds  and  Finances;  Dejiosits  and 
Letters  of  (iredit  (Section  242.45)) 

This  .sei:tion  e.stahlishes  the 
-refjnirements  mortgagees  must  meet  for 
funds  dejiosited  to  su])port  the  project. 
HDD  did  not  receive  public  comment  on 
this  issue.  However,  in  the  cour.se  of 
operating  the  .Section  242  program  over 
the  last  several  years,  HDD  has  found 
that  some  mortgagees  are  not  able  to 
hold  funds  on  behalf  of  the  mortgagor. 
.Several  state  healthciiri!  finance  agijucies 
have  mentioned  this  iirohlem  to  HDD 
with  respect  to  the  Mortgage  Re.serve 
Fund  defined  in  codified  §  242.1 .  stilting 
that,  under  their  state  laws,  stiite 
healthcare  fimmee  agencies  ;ire  not 
iiuthorized  to  hold  such  funds.  In  such 
ciises,  the  deposits  must  he  with  a 
de])Osilorv  acceptable  to  the  mortgagee 
and  HDD.  HDD  recognizes  the  issues 
invfilved  in  the  state  law  r(!(]uirements, 
and  iiccordingly  is  modifying  its 
reguliitions  in  (^242.45)  to  specifv  that 
the  depository  which  has  the  funds, 
rather  than  the  mortgagee,  will  he 
legally  responsible  in  those  cases. 

Maximum  Mortgage  Amounts  and  (iash 
Equity  Reijnirements  (Section  242.23) 

This  .section  e.stahlishes  the  maximum 
mortgage  amounts  and  cash  equity 
amounts  for  mortgages  insured  under 
.Section  242/223(t).  The  propo.sed  rule 
revi.sed  the  maxinunn  mortgage  amount 
to  ])rovide  that  the  amount  would  not 
exceed  the  cost  to  refinance  the  existing 
indebtedness  as  definiid  in  242.23.  The 
final  rule  retains  the  ])ro]K).sed  rule 
language  hut  reiviseis  this  jirovision  to 
incorporate  the  terms  that  are  being 
newly  dedined  in  this  rule. 

IV.  Discussion  oi  Public  (inniments  and 
HDD  Responses 

The  public  comment  period  on  the 
propo.sed  rule  clo.sed  March  30,  2010. 
and  HDD  received  seven  comments.  The 
])uhlic  commenters  included  national 
trade  associations  involveul  in 
healthcare  financing,  national  and  state 


hospital  and  healthcan!  associations, 
national  associations  of  healthcare 
financial  management  jirofessionals, 
law  profe.ssors,  and  attorneys  who  are 
active  in  the  field.  Although  om; 
commenter  supported  the  rule  as 
proposeid,  the  remaining  six 
commenters  submitted  suggestions  for 
changes  to  the  manner  in  which  HD’D 
im|)lement.s  its  .Section  242/223(1) 
refinancing  authority.  The  changes 
suggested  hy  the  commenters  inchidtid 
expansion  of  the  program  hy,  among 
other  things,  relaxing  the  threshold 
financial  .screening  te.sts  to  allow  more 
hospitals  to  meet  the  eligihilitv 
requirements  for  financing,  covering 
additional  co.sts.  and  permitting  the 
leasing  of  hospitals  with  Section  242 
financing  to  operators. 

HDD  (lid  not  receive  comments  on  the 
following  sections  of  the  jirojiosed  rule: 
§§242.4:  242.1. '5;  242.1()(h)(3)  and  (h)(()): 
242.1(i(d):  and  24  CFR  242.17(a)(2). 
While  .Section  242.1.'i  i.s  not  riwi.sed  in 
this  final  rule,  the  other  sections  an; 
revi.sed  in  the  final  rule  to  he  consistent 
with  HDD  (  hanges  to  definitions  or 
other  elements  of  the  final  rule. 

Definitions  (.Section  242.1) 

The  propo.sed  rule  added  the 
following  three  definitions  to  24  (if’R 
p;irt  242:  “hard  costs,”  “.Section  242/ 
223(f),”  and  “substantial  rehabilitation.” 
The  definition  of  “.Section  242/223(1)” 
was  included  as  tin  ea.sy  way  to  refer  to 
HDD’s  njfinancing  authoritv  under 
.section  223(1)  of  the  NHA  as  ajiplied  to 
hospitals  financed  under  section  242  of 
the  NHA.  The  term  “hard  costs”  was 
defined  to  mean  the  costs  of  the 
construction  and  (Hjuipment.  including 
construction-related  fees  such  as 
architect  and  con.strnction  manager  fees. 
The  term  “substantial  rehabilitation” 
was  defined  to  address  “cases  where  the 
hard  co.sts  of  con.strnction  and 
e(juij)ment  are  ecpial  to  or  greater  than 
20  percent  of  the  mortgage  amount.” 
HDD  did  not  receive  any  comments  on 
the.se  terms  and  the  final  rule  adopts 
these  definitions  without  ch.mge. 

Commenters  propo.sed  changes  to 
other  definitions  included  in  the 
])ro])o.sed  rule,  and  suggested  that 
additional  terms  he  defined.  HDD  liiis 
adopted  certain  of  the  conmuniters’ 
recommendations  and  made  some 
additional  changes  to  other  definitions 
to  reflect  adoption  of  the  new  terms. 
Accordinglv,  the  fimil  rule  includes 
several  new  terms  beyond  those 
included  in  the  pro|)o.sed  rule: 
“ac(|ui,sition,”  “c.ipital  debt.”  “limited 
rehabilitation.”  “refinancing.”  and  “soft 
costs.”  In  addition,  HDD  is  revising 
definitions  already  in  the  current 
regulations  to  resjiond  to  the  inclusion 
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el  these  eategories  in  the  terms 
"construction."  "project,"  ami 
"snl)stantial  reliahilitation.” 

(dominant:  ln(rlii(l(}  (i(^linHions  for 
‘‘(i(:<Hiisilion.”  “copitol  doht.”  and 
‘’r(diii(nicing. "  (iommenters 
r(!ct)nimend(!d  adding  delinitions  lor  the 
terms  "ac(inisition,"  "capital  ihiht"  and 
"ndinancing"  to  (msnr(!  clarity  with 
resjject  to  the  imlehtedness  eligible  for 
S(n:tion  247/228(1)  refinancing. 

A  coimmaiter  sngg(!st(!d  adding  a 
d(!finition  of  accpiisition  as  follows: 
"Accinisition"  means  the  purchase  hv  an 
eligible  mortgagor  of  an  existing 
hospital  facility  and  ancillary  property 
associated  thennvith." 

A  commenti!!'  was  particularly 
concermul  that  the  term  "capital  thiht" 
he  defined  to  confirm  that  termination 
costs  for  "interest  rate  protection 
facilities  *"  (such  as  fixed  to  variable 
interest  rate  swaps  used  as  a  luulge 
against  rising  variable  interest  rates) 
constitutes  a  type;  of  debt  (digibh;  for 
refinancing.  The  commenter  stated  that 
the  2()07-2()()8  collajjse  of  tin;  auction 
rate  and  variable  rat(?  markets  had 
created  significant  issues  for  thos(! 
hospitals  which  had  used  "int(!r(!.st  rate 
protection  iaciliti(!s"  to  achieve  savings. 
lM!cans(*  they  w(!re  not  shown  as  "(hiht" 
on  hospital  financial  .statimients  under 
(anierallv  Accepted  Accounting 
I’rinciphss  ((lAAF)  '  methodology.  The 
commenter  submitted  that  instisid 
Internal  Kevemue  Service!  guidance! 
sheeulei  he!  u.se!el  te)  e:ate!ge)rize!  thense! 
transae:tie)ns.  in  iielelition.  the!  e;e)mme!nte!r 
further  stiiteel  that  "te!rmin<itie)n  e;e)st.s" 
fe)r  inte!re!.st  rate!  pre)te:e;tie)n  fiie:ilitie!s 
she)idel  he!  e:e)nside!re!el  the!  fuuctieenal 
eHpiivalemt  eif  |)re!})avme!ut  ])re!miums 
elue  in  e:e)ime!e:tie)n  with  the!  e!arlv 
re!elemptie)n  of  ca])ital  eleht.  The 
ceiinmenter  state!d  that  thee.se! 
prepaymemt  premiums  are  re)utinely 
|)e!rmitte!el  as  e!ligihle  preegram  e:e)sts  by 
IIUD  in  e;e)nne!e:tie)n  with  the  re!finane:ing 
eef  e:a])ital  eleht  in  the!  hasie;  Se!e;tie)n  242 
e:e)nstrue;tie)n  ])re)gnnn. 

A  e:e)mme!nte!r  sugge!ste!el  inclueling  the 
fe)lle)wing  elefinitieen  e)f  "refinane:ing”: 
"Refinane:ing  me!ans  the!  elise;harging  e)f 
the!  eixisting  capital  eleht  e)fa  he)s])ital." 


‘,\ii  int(!re!st  nilet.swap  is  a  (l(!rivaliv(!  in  wliich 
(iiic  parly  (jxcliaii'jas  a  slraani  ol  inliTasI  payniiaits 
lor  anotii(!r  partv's  slretain  olCiish  Hows.  IntiaiMl 
rail!  swaps  can  lio  usod  li\  liiHliiors  lo  niana”(!  Ilioir 
I'lxoii  or  lloalin^  assols  and  lialiililios.  'I'licv  can  also 
III!  n.si!d  liv  spixailalors  lo  rcpiicali'  nnlnndi!d  liond 
i!xposiiri!S  lo  prolil  from  i:lian<>i!s  in  ininrcsl  rains. 
InInrnsI  rale  swaps  am  very  popular  and  liif’liK 
lii)nid  inslrnmnnls. 

'’’rill!  common  sol  ol  acconnlin,<>  principles, 
slandards  and  procedures  lhal  companies  use  lo 
c.ompile  llieir  financial  slalemenis.  (i.NAI’  are  a 
comliinalion  of  aniliorilalive  slandards  (sel  liy 
polic:y  boards)  and  simpiv  Ihe  commonlv  accepted 
ways  of  risairding  and  reporting  accounting 
information. 


HI  ’I)  liosponsn:  HDD  luis  aeleleel  new 
eleiuiit ie)ns  te)  chirifv  the  tyjjeis  e)f  e;e).sts 
thiit  weiulel  he!  e!ligil)le!  leer  Se!e:tie)n  242/ 
228(f)  re!iinime:ing.  Riitlu!!' them  <iele)|)t 
either  re!ce)mmeneliitie)ns  e)f  the 
e:e)mmente!rs  pertiiining  tei  nenv 
elefinitions,  HUD  has  ele!ve!le)pe!d 
iilteriiiitive!  elefinitiems  thiit  ele!fine!  the 
e:ate!ge)rie!S  eif  eligible!  e:e).sts  whie:h 
iipi)lie;ants  must  ielentiiy  in  their 
applie:atie)ns.  'I'he  elefinitieins  <inel  HUD 
re!.spe)n.se!s  are!  enitl ineel  as  folleiws: 

Accjuisilioi}:  As  reuiommeneleel  by  a 
eiennmenter,  HUD  has  elefineeel 
"ae:eiuisitie)n”  to  nusm  "the  pure:hiise!  by 
ill)  eligible  meirtgagor  of  iin  existing 
heispital  iae:ility  anel  anf:illarv  preiiiertv 
asseiciateel  with  the!  fae:ility."  Threnigh 
this  elefinition,  the  ])ure:hase  of  the 
hospital  anil  such  items  as  meelical 
i!(|ui])me!nt  anel  amhulanc(!.s  will  he 
eligilile  for  financing  uneler  HDD’s 
Se!c:tion  242  prognim. 

(Aif}ii(il  Doht:  For  some  time.  HUD  has 
re!e;e)gnizeel  the  risks  inherent  in  interest 
nite!  prote!ction  facilitie!S.  Conseupiemtly. 
the  re!gulations  at  §242.08  thiit  iielelre.ss 
ailelitioniil  inelehteelness  anel  leasing 
])re)hil)it  hos|)itiils  with  FHA-insureel 
loiins  from  engaging  in  such 
transactions  without  prior  HUD 
a|)])roviil.  Spee:ifie;iilly,  the  regulations 
liroviele  that  "the  mortgiigor  shall  not 
einter  into  any  *  *  *  eleriviitive-type 
transactions,  exe:e!|)t  in  lionformimce 
with  i)e)lii:ie!s  iinil  j)  roe  an  hi  res 
estahlisheel  by  HUD.”  Also.  HUD  will 
maintiiin  its  jiolicy  that  liosjiitals  with 
interiist  rate  protee:tion  facilities  .seeking 
F'HA-insureel  finane:ing  must  terminate 
those  facilities  in  oreler  to  he  eligible  for 
a  mortgage!  in.sur:me:e!  eannmitment. 

Therefore!,  to  aelilrews  the  ri!i|ue!st  for  a 
definition  of  "e:a|)it<il  elidifanel  to 
])re)vide  a  eledinition  that  akso  aelelre!sse!s 
HUD's  polie.y  e:e)ne:e!rns,  the  final  rule 
define!s  "e;apital  eledit”  as  "the 
outstaneling  inelediteelness  u.seel  for  the! 
e:onstruction.  rehabilitation,  or 
acijuisition  of  the  |)hvsie:al  jiropertv  anel 
euiuipment  of  a  hospital.  ine:hieling  those 
finime;ing  exists  ajijiroveel  by  HUD." 
Examplees  of  financing  co.sts  are 
renisonahli!  iinel  e:ustomarv  le!gal, 
organizational,  consulting,  anel  such 
other  co.sts  assoe;iate!el  with  e!ffe!e:ting  the 
])ropose!el  i)roje!e:t  iinel  its  financing  eir 
re!finane:ing,  ineiluding.  hut  neit  limiteel 
te).  inteireist  cajiitiilizeiel  ehiring 
e:e)n.struction;  peirmaneint  finane:ing  feieis; 
initiiil  se!rvie:e!  charge);  tax;  title  and 
re!e;e)reling  e!Xj)e!nse!s;  spe!e;ial  tax 
iisse.ssments;  AMRO;  insurane:e!  erei.sts 
ehiring  e:e)n.structie)n;  f’HA  feies  anel 
e:harge!S.  ine:hiding  applie:atie)n. 
eanmnitmemt  anel  inspeeition  lees; 
meirtgage  insuranex!  premium  feir 
iielvances  ehiring  e:e)nstrue:tion; 
prejiayment  penaltieis  associateel  with 


retiring  the  hosjiitar.s  existing  bonds; 
anel  termination  exists  for  intereist  rate) 
pre)tee:tie)n  faeiilities  that  are  inteigrateel 
inte)  the  eiriginal  finane;ing.  This  gives 
1  lUD  the!  fle!xihility  te)  e;e)nsiele!r  ii  riinge! 
of  finane:ing  e:osts  <isse)e:iateel  with  the! 
re!finane;ing  meirtgage. 

In  this  reigarel,  HUD  iilsei  ren  ises  the 
elefinition  of  "e:e)nstrue:tion"  to  nman 
"the  e:re!<ition  eif  ii  neiw  eir  rephicement 
heispital  lae:ilitv.  the!  suhstiintial 
rehahilitation  of  an  eixisting  facility,  or 
the  limiteel  rehahilitatiein  eif  an  existing 
lacility.  The  e;eist  of  acepiiring  new  eir 
rejilacement  e!e|uipment  may  he 
ine:hieleel  in  the  ceist  eif  ex)nstrue:tion.” 
HUD  aelels  a  eleifinitiein  feir  "limited 
rehahilitation."  which  is  elefineel  as 
"aelelitions.  e!X])ansion,  remoeleling. 
reneivation,  meieleirnization,  repair,  anel 
iilteration  of  existing  huilelings. 
inclueling  ae:eiuisition  of  nenv  or 
replae:e!ment  eiquipment  in  caseis  where 
the  hard  ceists  eif  e:e)nstriie:tie)n  anel 
eiepiipment  iire  le.ss  than  20  pereient  of 
the  meirtgage  amount.” 

lUifinoncing:  In  this  final  rule,  HUD  is 
liirgely  iielopting  the  commemteir’s 
elefinitiein  eif  "re!finane:ing."  The!  final 
rule  elefines  "re!finane:ing"  as  the 
elise:harging  eif  the  eixisting  e:apital  eleiht 
eif  a  hosjiitcil  through  einteiring  into  :i 
neiw  eleiht. 

Fligihlei  He)S]iital.s  (.Seeition  242.4) 

1  lUD's  ceielifieiel  reigulatiein  in  §242.4, 
eintitleiel  "Eligibility  feir  insurance  iind 
tnmsitiein  preivisiein,"  iireivieles  that  ;i 
heispital  tei  he  finaneieel  with  an  EH  A 
insureiel  meirtgage  shall  inveilve  thei 
exinstrueitiein  eif  a  new  he)S]iital  eir  the 
substantial  reihahilitatiein  (eir 
rephicement)  of  an  existing  hos]iital. 

The  preijieiseel  rule  exjianeleel  eligibility 
for  insurance  to  incluele  “reifinaneiing  of 
the!  capital  deiht  of  an  eixisting  luisjiital 
jiursuant  to  seeition  228(f)  eif  the  NHA 
(Seieitiein  242/228(1])." 

At  this  final  rule  stage.  HUD  eihanges 
the  heaeling  of  §242.4  to  reiad  simply 
"Eligible  heisjiitals”  and  reiviseis  thei 
eleifinition  eif  eligible  heispitals  tei 
ae:e:eimmeidate  the  nenv  elefinitions  of 
"limiteid  rehahilitatiein."  "aeiepiisitiein." 
;mel  "refinaneiing"  that  are  being  aeleleel 
by  this  final  rule. 

A])])lie:atie)ns  (Seeitiein  242.10) 

I  lUD's  eixisting  reigulatiein  .it 
§  242.1()(a)(2)(ii)  preivieleis  theit  heisjiitals 
with  an  average!  eleiht  .seirvicei  exiverage 
nitiei  eif  less  than  1.2.')  in  the  three!  meist 
reieiemt  iuuliteiel  yeiars  are  neit  eligible!  feir 
Seieitiein  242  insurtineie,  unless  HUD 
eleitermines.  lia.seel  ein  the  aueliteel 
finane:ial  elata.  that  the  hosjiital  has 
achieveiel  a  finane:ial  turnareiund 
reisulting  in  a  eleiht  service  coverage  ratio 
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of  at  lea.sl  1.40  in  the  most  nuient  year.’’ 
Section  242.1()(a)(2)(ii)  furtlua'  provides 
that,  in  cases  of  reiinaiu;ing  at  a  lower 
interest  rate.  illJll  may  authorize  tin:  use 
of  th(;  projected  debt  service 
r(!(|inr(!ment  in  lieu  of  the  historical  debt 
.service  in  calculating  tin;  debt  .service 
covmage  ratios  for  each  of  the  prior  .3 
years.  In  cas(!s  when;  HI  ID  aut  horizes 
th(!  use  of  the  ])rojec;ted  debt  service; 
r(;{iuireuient  in  lieu  of  the  historical  d(;l)t 
.s(;rvice  to  d(;termine  the  debt  service 
coverage  ratio.  hos])itals  must  have  an 
average  debt  service  coverage  ratio  of 
1 .40  or  greater. 

In  implementing  its  Section  242/ 

223(f)  refinancing  authority.  IllID  reli(;d 
on  the  existing  threshold  factors  in 
(5  242.10(a)(2).  HUD  stated  that  to 
receive  consideration  for  Section  242/ 
223(f)  refinancing,  a  hospital  must  meet 
two  financial  thresholds.  First,  the 
hos])ital  must  have  a  3-year  aggregate 
operating  margin  of  at  least  zero  ])ercent 
and  a  3-year  av(;ragi;  debt  serx  ice 
coverage  ratio  of  at  least  1.40.  Second, 
the  hospital  must  demonstrati;  that  its 
financial  i)(;rformance  would  he 
materiallv  improved  bv  refinancing  its 
existing  capital  debt.  The  hospital  must 
al.so  demonstrate  that  it  providet:  a” 
(;ss(;ntial  lu;althcar(;  service  to  the 
community  in  which  it  o])erates.  The 
inclusion  of  these  thr(;shold  factors  to 
determine  hospitals  (;ligihle  for 
consideration  for  Section  242/223(11 
refinancing  was  designed  to  assure  that 
1  III!)  is  assisting  those  hospitals  that 
merit  serious  consideration  based  on 
their  financial  strength  and  on  n(;ed — 
theirs  and  that  of  the  communities  they 
serve. 

In  im])lementing  its  Section  242/ 

223(f)  refinancing  authority,  HUD  took  a 
conservative  approach  intended  to 
attract  those  hospital  applicants  that 
already  meet  the  minimum  operating 
margin  and  debt  service  coverage  ratios 
re(]uir(;d  for  application  api)roval  under 
the  current  Section  242  ])rogram.  Under 
the  exi.sting  Section  242  regulations, 
HUD  also  looks  at  finamnal  feasibility. 
As  implemented  for  Section  242/223(11 
refinancing.  HUD  established  a 
threshold  re(]uir(;ment  to  determine  the 
hosjjital's  need  for  refinancing  that 
would  not  h(;  available  through 
nongovermnental  sources.  This 
threshold  reciuirement  would  also 
.scre(;n  out  hospitals  that  would  have 
little  or  no  chanc;e  of  having  a  formal 

■■n(!l)l  .Scn  icii  Kiilio  (D.SC;).  I  In;  dol)! 

sin'vicc  (:()V(ii':i;4<!  nilio  incuisiiros  ii  liospilal's  iil)ilil\ 
to  pav  inton\sl  and  principal  with  cash  •’(MicraliKl 
trom  cuiTonl  operations.  A  10^1;  covoraj^o  ratio 
indicates  that  an  institution  is  in  a  good  linancial 
position  to  meet  its  lon^-term  ohlij’ations  (includiii” 
its  I'’ll,\-insured  toan)  and  service  its  (tel)t.  lliglier 
vatues  an!  pr(deral)le. 


application  apj)rov(;d,  biised  on  their 
financial  performance. 

As  nott;d  earlier  in  this  ])reamhle. 

HUD  revised,  tit  this  final  rule  stage,  the 
structitre  of  (?  242.18  <md  iti  the 
discussioti  that  follows  strives  to 
distinguish  the  <i])])!iciil)h;  ])aragraph  in 
the  i)ropo.sed  rule  and  the  redesignated 
piinigniph  in  the  final  nth;. 

(jOiunu^iii:  ('.(ilcuhilion  of Opimiting 
e-Yr/t/f/es  (iiKtlifiaci  applicants.  A 
commenter  stated  that  using  a  3-yt;ar 
average  to  calculati;  tin;  openitiug 
margin'*  and  debt  .service  covenige  ratio 
has  the  potential  to  exclude  well- 
(jualified  provid(;rs.  The  commenter 
stated  that  temponirv  declines  in  these 
ratios  might  bt;  a  direct  result  of  the 
recent  economic  downturn  and  credit 
markt;t  crisis.  The  commenter  suggested 
that  many  j)roviders  might  ne(;d  to  exit 
a  financing  arrangement  in  which  the 
int(;rest  rate  has  alr(;ady  increased 
substantially  due  to  problems  in  the 
cr(;dit  mark(;t,  causing  a  decrease  in 
o])erating  margin  and  d(;l)t  service 
coverage  ratio.  The  commenter 
suggested  that  using  a  .'j-year  av(;rage 
would  ])rovid(;  a  more  accurate  ])ictur(; 
of  a  hos|)itars  performance  and 
financial  stabilitv. 

Another  commenter  stated  that  tin; 
reca.sting  of  debt  s(;rvice  in  pro])os(;d 
(}  242.1 8(a)(3)(ii).  which  involv(;s 
recalculating  tlu;  operating  margin  and 
d(;ht  service  coverage  with  a  projecti;d 
inter(;st  rate;  rather  than  the  historical 
rate,  should  be  a  mandatory  rather  than 
an  optional  reijuirement  to  avoid  the 
arbitrary  aiiplication  of  this  threshold 
limitatit)!!  in  the  ca.ses  of  otherwi.se 
eligible  projects  that  would  benefit 
under  the  new  ])rogram. 

Hi/'D  Response:  VVith  respect  to  the 
sugge.stion  made  by  the  first  comm(;nter, 
HUD  recognizes  that  extending  the  time 
period  to  calculate;  the  operating  margin 
and  debt  service  coverage  may  moderate 
vacillations  cau.sed  by  economic 
variability  and  interest  rate  fluctuations, 
hut  HUD  finds  a  3-yi;ar  av(;rage  to 
present  a  reasonable  and  preferred  time 
frame  for  evaluating  ])otential 
borrowers. 

In  respon.se  to  the;  second 
commenter’s  concern,  HUD  has  revis(;d 
])ro])os(;d  (?  242.1(i(a)(3)(iii)  (now 
(?  242.1  (i(a)(3)(ii)  in  the  final  rule)  to 
mak(;  the  r(;c:asting  mandatory  rather 
than  o|)tional.  It  is  HUD’s  position  that 
the  commenter’s  concern  is  addre.ssed 
by  the  provision  that  if  the  op(;rating 
margin  and  debt  service  coverage; 
thresholds  an;  not  met,  HUD  will  recast 
the  o])erating  margin  and  debt  service; 
e:e)ve;rage;  ratiee  feer  prieer  pe;rie)els  by  using 

'■  Opumliii}’  margin  i.s  llu!  I'aliu  of  npiaaliii” 
iiicoimi  (livi(l(!(l  hy  oiMiialiii}*  oxpiinsti. 


the  e;.stimate;el  pre)je;e:te;el  inte;re;st  rate  in 
lieu  e)f  the  histe)rie:al  intere;.st  rate.  HUD 
agre;e;s  that  this  will  preeviele  a  unitbrm 
stanelarel  that  will  re;sult  in  an  e;e|uittihle; 
stanelarel  e;valu:itie)n  e)f  the;  finane;ial 
strength  e)f  the;  heespital. 

Continent:  More  flexible  srreenin;.’ 
criteria  needed.  A  exemmeiiter  sugge;ste;el 
that  HUD  aehjjjt  uu)re;  ne;xihle  thre;she)lei 
ea  iteria.  S])e;e:ifie;ally.  the;  e:e)mme;nte;r 
stateel  that  the;  re;e]uire;me;nt  that 
he)spitals  meet  thre;e;  e)f  .seven 
henednnarks  will  prevent  FHA  freem 
e;e)nsiele;ring  seeine;  me;rite)rie)us 
applie:ations  that  e;ithe;r  narrowly  miss 
some;  e)f  the;  l)e;ne:hmarks,  eer  that  e:e)uld 
e;stablish  le;gitimate  finamnal  ne;e;el  hut 
uneler  elifferent  eniteria.  The;  e;e)mme;nter 
re;epie;.ste;el  that  FHA  e:e)nsieler  ae:cepting 
evielence;  that  (1)  the;  heespital  prennelew 
ace:e;ss  te;  e;sse;utial  he;alth  servie;es,  (2) 
the  heispital  has  fe;w  alternative  vehie:le;s 
for  affbrelahle;  re;finane;ing.  anel  (3)  the 
finamnal  he;alth  of  the;  heespital  ele;pe;nels 
een  refinanenng. 

Ill/D  Response:  The;  re;e|uire;me;nt  that 
ii  he)S|)ital  me;e;t  eenly  thre;e;  e)ut  of  se;ven 
he;ne:hmarks  pre)viele;s  e:e)usieleral)le; 
fle;xihility  fe)r  a  he)si)itid  te;  pass  the; 
thre;she)lel  seneening.  In  partiendar. 
pe)te;ntial  preegram  applienmts  sheeulel 
re;e:e)gnize;  that  e)m;  eef  the;  se;ve;n 
henednnarks  pre)viele;s  applienmts  with  an 
e)ppe)rtunitv  te)  sui)i)le;me;ut  their 
a])|)lie:iitie)n  with  unieiue.  sj)e;e:ifie: 
mate;rials  te)  sup])e)rt  their  m;e;el  lor 
re;iinane:ing.  .S|)ee:ifie:;illy. 

(?  242.1()(a)(3)(vi)(15)(7)  of  this  final  rede 
((5  242.1()(a)(3)(iv)(ll)(7)  e)f  the;  ])re)pe).seel 
rule)  state;s  that  “the;re;  are;  e)ther 
enrenunstane;e;s  that  elemeenstrate  that  the; 
he)S])itars  finanenal  ])e;rie)rmane;e  woulel 
be;  materially  im])re)ve;el  by  re;finanenng 
its  existing  e:aj)ital  elebt.” 

However,  to  improve  flexibility  anel  te) 
re;elue:e  the  pe)ssil)ility  that  merite)rie)us 
hospitals  will  be;  .se:reeneel  out.  HUD  has 
maele;  the  feellowing  e:hange;s: 

Se;e:tie)n  242.1()(a)(3)(iv)  in  the; 
pro])e)se;el  ride  state;el  that  “The  he)S])ital 
must  elemonstrate  that  its  finanenal 
health  ele;pe;nels  ui)e)n  refinanenng  its 
exi.sting  enipital  elebt  *  *  *”  This 
re;eiuire;me;nt  e;e)ulel  he;  re;ael  te)  mean  that 
the;  he)spital  must  he;  in  ele;spe;r<ite; 
finanenal  treeuhle;  te)  e|ualifv,  whiedi  was 
not  HUD's  inte;nt.  rhe;re;fe)re;,  the 
we)reling  e)f  (5  242.1()(a)(3)(iv)  in  this  final 
rule;  has  l)e;e;u  ediange;el  te):  “The;  heespital 
must  ele)e:ume;nt  that  *  *  *  its  finane;ial 
pe;rfe)rmam:e;  woulel  be;  luiiterially 
im])re)ve;el  by  re;finane;ing  its  existing 
eiapital  elebt."  Where;  the;  same;  language; 
appears  in  (?  242.1  ()(a)(3)(vi)(B))(7)  of 
this  final  rule,  the;  same;  e;hange;  is  maele;. 

Se;e;tie)n  242.1  ()(a)(3)(iv)(13)  in  the 
j)rope).se;el  rule  we)ulel  have;  re;ejuire;el  the; 
lie)spital  te)  elemonstrate;  that  “the;re;  are; 
few  alternative  affeerelahle  finane:ing 
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vehicles  available  to  the  hospital.”  HDD 
has  retained  this  provision,  with  minor 
(idits,  and  the  provision  is  now  found  in 

242.1()(a)(3)(vi)(A)  of  this  final  ride. 

Section  242.  l(>(a)(3)(iv)(13)((i)  in  the 
propo.sed  rule  wonld  have  reipiired  that 
“The  hospital  is  i)arty  to  overly 
re.strictive  or  onerous  bond  covimants." 
Uecanse  "overh  restrict  ivii  or  onerous” 
is  not  defined  and  conld  he  intiapreted 
as  referring  to  onlv  the  verv  worst 
covenants  (from  a  hosijital’s  point  of 
view),  this  wording  has  been  replaciul 
by  the  following:  “The  hospital  is  party 
to  bond  covenants  that  are  snhstantiallv 
more  re.strictive  than  the  Section  242 
mortgage  covenants."  and  this  provision 
is  now  in  §  242.1()(a){.'3)(vi)(13)((j)  in  this 
final  rule. 

The.se  changes  will  provide  more 
llexihility  to  hospitals  in  meeting  the 
threshold  re(|nirements  while  still 
indicating  that  the  hospitals  have  a 
strong  hnsine.ss  need  to  refinance. 

(joinnwnt:  Expand  thn  definition  of 
seiTice  bcvond  health  sen  ice.  A 
commenter  snhmitted  that 
^  242.  l()(a)(;5)(iv)  of  the  i)roposed  rule 
wonld  have  reipnred  HDD  to  determine 
that  the  hospital  provide  "an  lissential 
service"  to  a  hos|)itars  comnmnitv.  The 
commenter  stated  that  an  overly  narrow 
interpretation  of  the  nndefined  term 
“service"  to  a])plv  oidv  to  medical 
considerations  may  inadvertent Iv  limit 
sponsor  eligibility.  The  commenter 
.stated  that  hosjiitals  ])rovide  other 
significant  community  benefit  .services, 
such  as  employment,  neighborhood 
.stability,  community  health  initiatives, 
and  civic  educational  programs. 

Another  commenter  stated  that 
hospitals  in  urban  areas  that  serve 
discrete  and  insular  commnnities.  such 
as  HIV  or  mental  health  patients,  meet 
a  sjjecial  need.  The  commenter  stated 
that  closure  of  hospitals  that  treat  these 
illnesses  wonld  create  hardship  for 
those  sectors  of  the  communities. 

UIJD  Eesponse:  If  a  hospital  ceases  to 
operate  and  its  comm  unit  v  suffers  no 
inadequacies  in  essential  medical 
services  as  a  result,  there  is  good  reason 
to  believe  that  there  was  no  market  need 
for  the  hospital  in  the  first  instance. 
HUD  has  statntorv  authority  to  assi.st  in 
the  provision  of  urgentlv  needed 
hosj)itals  for  the  care  and  treatment  of 
per.sons  who  are  acntelv  ill  or  who 
otherwi.se  reipure  medical  carii  and 
related  services  of  the  kind  cnstomarilv 
fnrnishiid  only  (or  most  effectividy)  by 
hospitals.  (See  12  U.S.fk  1 71  .'i/.-7(a).) 
Consistimt  with  this  authority,  it  is 
HlII3's  position  that  while  hospitals 
provide  other  conmumity  benefits,  the 
medical  services  |)rovided  hv  ho.sj)itals 
must  he  the  focus  in  considering  the 
need  fora  facility.  Accordingly,  in  the 


proposed  rule,  HUD  offered  language  in 
^  242.1(i(a)(:3)(iv)  consi.stent  with  the 
language  in  currently  codified 
regulations  in  §242.1()(a)(1).  Market 
Need,  which  emj)hasizes  tlu;  healthcare 
services  provided  by  the  hospital. 
However,  to  eliminate  any  possihh; 
amhignity,  the  final  ride  revises 
§  242.1()(a)(.'3)(iv)  to  include  the  word 
“healthcare"  before  "service”  and. 
therefore,  confirm  that  the  test  of 
"e.ssimtial  service”  applies  to  healthcare 
services. 

(ionnnent:  Applicants  slioidd  meet 
sevend  of  the  threshold  screening 
elements.  A  commenter  suggested  that  a 
tyjiographical  correction  is  needed  to 
insert  an  “and"  after  proposeil 

242.1  (i(a)(:3)(iv)(I3)  and  before 
55  242.1(i(a)(:3)(iv)(U). 

HUD  Response:  HUD  agrees  with  the 
commenter  and  adopted  the 
recommendation.  However,  in  the  final 
rule,  the  "and"  is  now  found  after 

242.1  (3(a)(:3)(vi)(A)  and  before 
§  242.1()(a)(:3)(vi)(I3).  In.serting  the  word 
“and"  clarifies  that  a  hospital 
demon.strating  that  its  financial  health 
depends  iqion  ridinancing  wonld  have 
to  document  all  elements  of  the 
threshold  lest  rather  than  individual 
di.scriite  elements.  Specifically,  the 
hospital  wonld  have  to  document  that 
(1)  the  connunnity  wonld  suffer  from 
inadeipiate  acce.ss  to  an  e.ssential  service 
that  the  hos])ital  ]U'ovides.  (2)  there  are 
few  alternative  financing  vehicles,  and 
(:3)  three  of  the  additional  seven  criteria 
are  met.  Review  of  all  of  these  elements 
will  a.ssnre  that  there  will  he  strong 
justifications  for  the  refinancing. 

Uomment:  Expand  the  covenant  test 
to  include  the  hospital  system.  A 
commenter  stated  that  the  concept  of 
“overlv  restrictive  or  onerons” 
covenants  in  proposed 

242.1  ()(a)(!3)(iv)(C)((i)  is  appropriate  in 
determining  the  need  for  refinancing, 
and  sngge.sted  clarifications  to  cover 
situations  in  which  a  hospital  is  subject 
to  such  covenants  as  a  member  of  a 
system  and  not  independently. 

HUD  Res})onse:  13ecan.se  “overly 
restrictive  or  onerons"  is  not  defined 
and  conld  be  interpreted  as  referring  to 
only  the  very  worst  covenants  (from  a 
hosiiital's  point  of  view),  this  wording 
has  been  rejilaced  by  the  following: 

“The  hospital  is  jiarty  to  bond 
covenants  that  are  suh.stantiallv  more 
restrictive  than  the  Section  242 
mortgage  covenants.”  and  tins  provision 
is  now  in  242.1()(a)(:3)(vi)(13)(())  iii  this 
final  rule. 

Uomment:  Provide  a  separate 
threshold  test  for  acqnisitions.  One 
commenter  stated  that  the  threshold 
riupiirements  in  ])ropo.sed  §  242.1  ()(a)(.'3) 
provide  guidance  for  determining  the 


need  for  a  "refinancing."  The 
commenter  stated  that  its  application  to 
“aciinisitions”  reipiires  clarification. 

Ill  ’D  Response:  The  .same 
reipnrements  that  a])])ly  to  the  basic 
.Section  242  program  apply  to 
acijuisitions.  Therefore,  changes  have 
been  made  in  this  final  rule  to  clarify 
that  the  basic  Section  242  program 
requirements  apply  to  aciinisitions. 

These  clarifying  amendments  are  made 
in  the  following  sections:  §^242.1, 

242.4.  242.1  7.  and  242.23  to  reflect 
approjiriate  differences. 

(Comment:  Market  Need  stadv 
reqnirements  shoald  he  revised.  Section 

242.1  (i(l))(.'))  of  the  proiiosed  rule 
])rovided  that  the  study  of  market  need 
may  not  he  required,  subject  to  HUD's 
discretion,  for  an  application  for  Section 
242/223(1')  mortgage  insurance. 

However,  HUD  anticijiated  that,  in  most 
cases,  this  study  wonld  be  required.  In 
addition,  although  HUD  may  determine 
not  to  require  a  study  of  market  need 
with  res])ect  to  a  Section  242/223(1) 
refinance  transaction,  HUD  will  always 
consider  market  need  in  the  preliminary 
threshold  requirement  phase,  as 
discussed  in  ??  242.1()(h)(.')).  In  tlie 
])ropo.sed  rule,  HUD  emphasized  that 
market  need  varies  from  case  to  case. 

A  commenter  stated  that  needv 
hospitals  wonld  he  screened  out 
hecau.se  of  the  strong  emphasis  the 
threshold  reiinirements  put  on  the 
financial  strength  of  a  hos])ital.  The 
commenter  contended  that  the  language 
demonstrates  that  the  program  is  not 
focused  on  helping  the  most  struggling 
hospitals,  even  though  they  are  the 
hos])ital.s  most  likely  .serving  the 
neediest  po]nilations.  The  commenter 
suggested  that  the  market  need  study 
.should  include  a  more  detailed  look  at 
discrete,  vulnerable  iiopulations. 

HlUi)  Res})onse:  HUD  declines  to 
ado])t  the  conunenter’s 
recommendation.  Section  242  is  a 
mortgage  insurance  program,  not  a  grant 
])rogram.  As  an  insurance  ju'ogram, 
there  is  a  need  to  weigh  the  public 
benefit  provided  by  a  hospital  facility 
against  the  risk  that  the  hospital  may 
not  he  able  to  meet  its  mortgage  debt 
service  obligations.  While  the  program 
emphasizes  market  need,  the  program 
also  em])ha.sizes — and  must — enqihasize 
financial  strength  of  the  hospital. 

Uomment:  Need  amdvsis  shoald 
address  refinancing,  and  hard  costs.  The 
pro])osed  ride  at  242.1()(1))(.'))  provides 
that  a  study  of  market  need  may  he 
required  in  the  case  of  a  Section  242/ 
223(0  refinancing.  A  commenter 
ex])ressed  rec.ognition  that  a  market 
need  analysis  for  new  con.struc.tion 
jirojects  is  required,  but  submitted  that 
a  sjionsor’s  conqiliance  with  the 
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threshold  reciuireinonts  under 
<5  242.1()(a)(.3)  should  h(!  sufficient  to 
establish  the  iKied  for  the  refinance 
portion  of  the  project.  'I’he  coininenter 
r(!coinniended  that  HDD  hifurcate  its 
need  analysis  into  two  ])arts.  The  first 
iiKpury  would  lx;  the  need  for  the 
refinancing  portion,  and  tin;  second 
would  he  the  need  for  the  "hard  costs" 
|)ortion  of  the  project,  ifanv.  ’I’lie 
conniHMiter  stated  that,  if  the  thr(;shold 
r(!(|uir(!inents  of  §  242.1  (>(a)(3)  are 
satisfied,  the  hospital  should  he  deenunl 
to  have  .satisficul  the  neecl  re{|uirement 
as  to  the  refinance  portion  of  the 
propo.sed  ])roject. 

liUI)  Hasponsa:  Thi'.  a.sse.ssinent  of 
market  need  should  he  consi.stent  in  the 
.Section  242  program  and  not  vary 
according  to  the  amount  of  refinancing 
versus  hard  costs  proposed  for  insured 
financing. 

.Section  242.1()(d)  was  revi.sed  in  this 
final  rule  to  specify  that  an  apj)lication 
for  .S(!ction  242/223(1)  mortgage 
insurance  shall  he  on  an  ap])roved  FHA 
form  suhmitted  jointly  hv  an  apj)roved 
mortgagee  and  tlm  i)rosj)ective 
mortgagor.  HUD  has  detcirmimnl.  at  this 
])oint.  that  s])(!cifying  this  recpurement 
is  not  nece.ssarv.  and  that  the  current 
njgulatory  recjuirements  are  sufficient. 
'I’he  |)ropo,s(;d  revision  eliminates  the 
name  of  the  HUD  office  that  takes  these 
a])])lications  in  order  to  eliminate  tlu; 
need  for  future  r(;gulatory  changes  if  the 
name  of  the  office  is  revised. 

UommitnKmts  (.Section  242.17) 

.Section  242.17(a)  (Issuance  of 
Uommitment)  of  the  proposed  rule 
included  a  new  paragra]di  (a)(2)  that 
IJi'ovided.  in  the  case  of  an  application 
for  .Section  242/223(1)  refinancing  and 
where  advanc(!S  are  not  needed  for 
funding  any  limited  rehabilitation  of  the 
hos])ital.  a  commitment  for  insuraiu:e 
upon  completion  shall  include  the 
mortgage  amount,  interest  rate,  mortgage 
term,  date  of  c:ommenf:ement  of 
amortization,  and  other  re(|uirements 
])ertaining  to  the  mortgage.'  The  final 
rule  retains  new  paragraph  (a)(2)  with  a 
modification  to  accommodate  inclusion 
of  limited  rehabilitation. 

.Section  242.17(a)  provides  for 
insurance  of  advances  in  cases  where 
there  is  a  ne(!d  for  advances  to  fund 
construction  activiticis  and  the  j)urcha.se 
of  e(]ui])ment.  T’his  ty])e  of  insurance  is 
j)rovided  for  section  242  projcicts  and 


section  242  projects  insured  pursuant  to 
section  241  of  tlu;  NHA.  Siiction  241 
insures  mortgage  loans  to  finance 
repairs,  additions,  and  improvements  to 
multifamily  nmtal  housing  and 
healthcare  facilities  with  I'dlA-insured 
first  mortgages  or  HUD-held  mortgages. 
ilow(!ver.  in  .section  242  j)roj(;cts 
insured  pursuant  to  section  223(1').  the 
circumstances  of  each  c;a.s(!  will 
det(!rmine  wheth(!r  the  commitment  will 
he  for  insurance  of  advances  or 
insurance  upon  com])letion.  In  a  pure 
refinancing  or  accjuisition.  or  a 
refinancing  with  minor  limited 
rehabilitation  that  can  lx;  fundeil  from 
oi)erations  and  cash  reserves,  there  is  no 
neeil  for  advances  and  the  commitment 
will  h(!  for  insurance  upon  completion. 
However,  if  a  significant  portion  of  the 
mortgage  proceeds  (subject  to  the  20 
percxmt  limitation)  is  to  he  used  for 
limited  rehabilitation,  and  the  hospital 
cannot  fund  the.se  from  its  own  cash, 
then  the  commitment  may  provide  for 
insurance  of  advances. 

(jomnnuit:  Hfuiiiire  insiir(inc:n  upon 
completion  when  advonces  ore  not 
needed  for  construction.  A  coininenter 
suhmitted  that  tlie  ])ro]X)sed  language  in 
§242.17(1))  a])peared  somewhat 
inconsistent  with  the  language  of 
§  242.1 7(a)(2).  which  states:  “In  the  case 
of  an  a])|)lication  for  .Section  242/223(1) 
insurance  where  advances  are  not 
needed  for  funding  any  limited 
rehabilitation,  a  commitment  for 
insurance  upon  com])letion  will  he 
issued.”  The  coininenter  .states  that 
there  is  no  provision  for  HUD  discretion 
in  §  242.1 7(a)(2).  hut  there  is  allowance 
for  HUD  discretion  in  pro])o.sed  in 
§242.17(1)).  which  provided  HUD 
discretion  for  issuing  the  commitment, 
'rhe  coininenter  sugge.sted  that  language 
of  §  242.17(h)  he  revi.sed  to  eliminate 
HUD  discretion  in  those  imstances 
where  insured  advances  are  not  needed 
for  funding  limited  rehabilitation 
apiiroved  liy  HUD. 

HlJIi)  Response:  HUD  agrees  with  the 
coininenter  and  has  added  language  to 
§242.17(1))  to  clarify  that  HUD  .shall 
issue  the  commitment. 

Comment:  Moke  insnronce  upon 
completion  ovidlohle  for  oc(inisitions.  A 
coininenter  sugge.sted  that  HUD  clarify 
in  §  242.1 7(1))  that  the  option  of 
insurance  upon  comi)letion  should  he 
made  available  for  acipiisition  as  well  as 
refinancing  transactions.  The 
connnenli':  sugge.sted  that  an  advantage 
of  insurance  upon  com])letion  is  that  it 
could  ])otentially  enable  a 
determination  to  he  made  in  advance  of 
loan  closing  that  the  FHA-insured  loan 
will  (|ualify  for  Real  Estate  Mortgage 
Investment  Conduit  (REMI(3 
securitization  and  the  lower  interest 


rates  that  REMIC  status  provides.  The 
coininenter  sugge.sted  that  this  ])otential 
advantage  should  he  made  available  for 
acipiisition  as  well  as  refinancing 
transactions. 

IIUIJ  Res})onse:  As  a  result  of  the 
commenter's  suggestion.  HUD  has 
reexamined  its  j)ro]X)sed  rule  language. 
HUD  agrees  that  the  option  of  insurance 
iiixm  completion  should,  consistent 
with  HUD’s  .statutory  authority,  he 
ex])anded  beyond  refinancing 
transactions  to  acijuisition  transactions." 
Accordingly.  HUD  has  revi.sed  the 
commitment  language  in  §242.17  to 
cover  acipiisitions.  A  corre.s|)onding 
change  is  also  made  in  paragraj)h  (h)  of 
§242.39  (Insurance  Endorsement).  HUD 
is  refraining  from  commenting  on  the 
impact  of  these  changes  for  REMIC 
eligibility  of  the  insured  loans  as 
interjiretation  of  the  tax  code  does  not 
fall  within  HUD’s  statutorv  authority. 

ln.sj)ection  Fee  (Section  242.18) 

The  propo.sed  rule  included  an 
amendment  to  §242.18  to  provide  that, 
in  the  case  of  mortgages  insured  under 
Section  242/223(1).  the  inspection  fee 
shall  he  paid  at  endor.sement.  as 
])rovided  in  §242.39.  which  is 
discussed  below.  In  the  traditional 
Section  242  program,  the  insjiection  fee 
is  generally  .'iO  basis  ])oint.s  on  all  loans. 
'I'liis  fee  covers  such  activities  as  review 
of  archit(x;tural  plans  and  .s|)ecification.s. 
and  periodic  inspection  during 
construction.  For  applicants  seeking 
refinancing  only,  an  inspection  fee  that 
would  involve  generallv  no  more  than  a 
site  visit  by  HUD  architects  and 
engineers  will  not  exceed  10  basis 
points  on  the  loan. 

Comment:  Roy  the  inspection  fee  no 
Inter  than  the  time  of  initiol 
endorsement.  A  commenter  sugge.sted 
that  the  inspection  fee  he  paid  no  later 
than  the  time  of  initial  endorsement 
hecau.se  many  projects  involve 
])recommitment  or  early  start  of 
construction  work. 

HUD  Res})onse:  HUD  agrees  with  this 
recommendation.  The  language  change 
is  consistent  with  FHA’s  current 
procedures.  FHA  currently  charges  an 
insjiection  fee  if  precommitment  or 
early  start  work  is  undertaken  prior  to 
initial  endorsement. 

Comment:  Modify  the  inspection  fee 
to  occonnt  for  hard  costs.  A  commenter 


''.S(!(:ti()n  22:i(l)(l)  (il  lint  Niilioiiiil  Housing  Act 
|)r()vid(!s  that  "N()lxvillislan(liiif>  any  (it  tlu; 
pnivisions  otiliis  .Act.  Ilui  .Sacnilan  is  authiiri/.(i(l. 
in  liis  (liscnilion.  to  insiirn  iiiulor  any  snetion  (it  this 
lillda  in(irtoaj>(!  oxdcnidd  in  cdiindclidn  with  *  *  * 
llid  iiui'dhasd  (ir  rdlinancing  (it  dxisliiif;  ddhl  (it  an 
dxistin”  hdspilal  (iir  dxislin^  nursiiid  lidine.  dxisling 
assisidd  living  lacilitv.  dxisling  inldiniddiatd  card 
tacilily.  dxisting  lidard  and  card  luinid.  (ir  any 
cdinliinatidii  llidnidt)."  (12  U..S.(;.  171,an(t).). 


^A'dld  dial  sincd  lluird  is  an  existing  paragrapli 
(a)(2)  in  §  242. 1  7.  Ihd  existing  paragrajili  ((a)(2))  and 
tlid  paragraplis  tliat  tdlldw  will  lie  redesignated 
accdi'dingly).  I'liis  rule  amends  S  242.1 7(1))  (Type  (it 
Cdinmilment)  td  pnivide  that  in  the  case  iit  a 
cdininitment  tdr.Seclidn  242/22:1(1)  insured 
retinancing.  the  cdinmilmeni  will  pnivide  ter 
insurance  iipdii  cdinpletidn. 
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staled  that  the  proposed  languagi;  in 
S  242.18  limits  the  inspection  lee 
amount  onlv  in  connection  with 
projects  which  have  no  applicable  hard 
costs.  The  commenter  snggivsttul  that 
this  would  mean  that  the  lull  .^)()  basis 
point  inspection  lee  would  otherwise 
aj)plv.  (!ven  if  the  hard  costs  werii 
minimal;  e.g..  1  percent  ol  the 
commitment  amount.  The  connmaiter 
suggestiul  that  an  additional  inspection 
lee.  if  any.  should  be  hasial  on  the 
amount  ol  actual  hard  costs  exclusive  of 
(!(|uipment.  calculated  at  live  dollars  per 
thon.sand  dollars  ol  the  hard  costs. 

ni’D  lU^sponsir  IIUD  agrecis  that  the 
in.s|)ection  hu;  should  Ixitter  ndleil  the 
portion  ol  the  mortgage  amount  that  will 
!)(>  used  lor  hard  costs.  In  the  basic 
Section  242  program,  in  which  hard 
costs  must  amount  to  20  i)ercent  or 
more  of  the  mortgage  amount,  the 
maximum  inspection  lee  of  .50  basi  i 
points  is  routinely  chargtul.  For  a  pure 
refinancing  with  zero  hard  costs,  the 
l)ropo.sed  ride  .set  a  maximum 
inspection  fee  at  10  basis  points 
(reflecting  that  even  with  no  hard  costs, 
the  facilitv  must  he  inspected  to  a.sse.ss 
its  condition).  HUD  has  d(4(;rmined  that 
when;  hard  costs  are  between  zero  and 
20  percent,  an  ins|)ection  fei;  that  is 
between  10  and  .50  basis  points  would 
he  reasonable,  and  accordinglv  is 
including  a  schedule  in  the  final  rule. 
However.  HUD  does  not  agree  to 
exclude  th(!  cost  of  (!(]nipment  from 
“hard  costs.”  Fiinipment  is  included  in 
"hard  costs"  for  the  basic  .Section  242 
program  and  ecpiipment  should  also  he 
included  for  refinancing.  Major  medical 
e(|ui|)ment  has  im|)lications  for  facilitv 
design,  and  can  comiilicate  review  of 
plans  and  con.strnction.  Accordinglv. 
IIUD  has  revised  the  ins|)ei:tion  fees  to 
correlate  with  hard  costs. 

Maximum  Mortgage*  Amounts  and  Uash 
Feputy  Reepiiremenls  (.Section  242.28) 

One  of  the  key  changes  propo.sed  to 
the  regulations  in  24  {3'R  part  242  is  the 
change  jn'opo.sed  to  242.28,  which 
(istablishes  the  maximum  mortgage 
amounts  and  cash  ecpiity  amounts  for 
mortgages  insured  under  .Section  242/ 
228(1].  The  proposed  ride  revised  the 
maximnm  mortgage  amount  to  provide 
that  the  amount  would  not  exceed  the 
cost  to  refinance  the  existing 
indebtedness  as  defined  in  ^  242.28.  The 
final  ride  adopts  this  language  hut 
revises  this  formula  to  coordinate  tho.se 
])rovisions  with  the  new  definitions. 

C.omiucut:  Modify  tho  finoncino  tornis 
to  coordinalo  with  the  now  dofinitions. 
.Section  242.28(a)  and  new  jiaragraphs 
(b)  and  (c.)  identified  the  amounts  that 
would  he  included  in  the  .Section  242/ 
228(1]  loan.  A  commenter  stated  that 


further  clarification  was  needed  to 
coordinate  those  provisions  with  the 
definitions  that  commenlers  propo.sed 
be  included  in  the  final  rule.  (Flease  see 
earlier  discussion  under  "Definitions” 
of  .Section  IV  of  the  |)reamhle,  in  which 
commenters  recommended  that  the  final 
rule  define  additional  terms  such  as 
"acipiisilion.”  “ca|)ital  dehl,"  and 
“refinancing.") 

ilVI)  Rosjnniso:  HUD  agrees  with  the 
commenter's  general  concerns,  and  has 
revised  applicable  definitions  to  specifv 
])otential  costs  in  242.28(a).  which 
establishes  the  adjusted  mortgage 
amount  for  rehabilitation  projects,  and 
§242.28  (h).  which  establishes  the 
adjusted  mortgage  amount  for 
refinancing  and  acipiisitions. 

This  final  rule  revises  paragra])h  (a)  of 
§242.28  to  reflect  the  definition  of  the 
new  term  “capital  debt”  and  revises 
new  paragraph  (h)  of  §242.28,  which 
was  included  in  the  projiosed  rule  to 
reflect  new  terminologv  defined  in  this 
rule.  In  this  final  version,  language  has 
been  added  to  paragraph  (h),  wliich  u.ses 
new  definitions  for  “.soft  costs"  and 
rejilaces  “indebtedness”  with  “ca|)ital 
debt"  in  the  list  of  items  that  will 
provide  the  total  mortgage  amount  in  a 
rehahililation  project  with  an  existing 
mortgage.  Paragraph  (h)  is  further 
revi.sed  in  the  final  rule  to  cover 
acquisitions,  and  address  the  categories 
of  hard  and  .soft  costs. 

Mortgage  Lien  (iertifications  (.Section 
242.85) 

This  section  requires  the  mortgagor  to 
notify  HUD  in  writing  of  unpaid  liens 
jirior  to  initial  or  final  endorsement  of 
the  mortgage  note.  Although  the 
pro])o.sed  rule  did  not  contain  a  revision 
to  this  section,  the  final  rule  modifies 
the  mortgagor's  responsibilities  to 
include  notification  of  liens  in 
collection  with  limited  rehabilitation, 
which  term  is  ilefined  by  this  final  rule. 

Insurance  Endorsement  (.Section  242.8‘.J) 

The  final  rule  amends  §  242.89  to 
divide  this  regulatory  .section  into  two 
main  parts.  The  exi.sting  section  is 
designated  as  paragra|)h  (a)  and  entitled 
“New  (ionstruction/.Substantial 
Rehabilitation."  A  new  paragraph  (b), 
entitled  “.Section  242/228(1] 
Refinancing/Acipiisition,”  is  projiosed 
to  he  added  to  address  the  .Section  242/ 
228(1]  process.  The  .Section  242/228(1] 
process,  as  pre.sented  in  the  jiropo.sed 
ride,  ])rovided  that,  in  cases  that  do  not 
involve  advances  of  mortgage  iiroceeds, 
endorsement  shall  occur  after  all 
relevant  terms  and  conditions  have  been 
satisfied,  including,  if  ajiplicahle, 
completion  of  anv  limited 
rehabilitation,  or  upon  a.ssnrance 


accejitable  to  the  F'HA  that  all  re(]uired 
limited  rehabilitation  will  he  completed 
bv  a  date  certain  following 
endor.sement.  Propo.sed  new  jiaragraph 
(h)  ])rovided  that,  in  ca.ses  where 
advances  of  mortgage  jiroceeds  are  used 
for  limited  rehabilitation,  endorsement 
shall  occur  as  described  in  §  242.89(a) 
(Insurance  iMulorsement)  for  the  initial 
endorsement  for  new  construction/ 
substantial  rehabilitation. 

The  final  rule  ailopts  these  provisions, 
with  modifications  to  include  the  new 
categories  of  definitions  and  to  address 
the  commenter's  concerns  about 
insurance  u])on  completion  described  in 
the  following  .section. 

(Jonunont:  Mako  tho  option  of 
insiimnco  upon  completion  avuiloble  for 
acquisition.  As  noted  previously  under 
the  comments  to  §  242.17(b).  a 
commenter  suggested  that  the  final  rule 
clarify  that  the  option  of  insurance  iqjon 
conqiletion  of  any  rehabilitation  should 
he  made  available  for  acquisition  as  well 
as  refinancing  transactions.  The 
commenter  stated  that  an  advantage  of 
insurance  upon  conqiletion  is  that  it 
could  |)otentiallv  enable  a 
determination  to  be  made,  in  advance  of 
loan  closing,  that  the  FHA-insnred  loan 
will  ipialify  for  REMIC  securitization 
and  the  lower  interest  rates  that  RliMlU 
jirovides.  The  commenter  stated  that 
this  potential  advantage  should  be  made 
available  for  ac(|ui.sition  as  well  as 
refinancing  transactions. 

IlVn  Resjionse:  HUD  agrees  that  there 
is  no  reason  to  limit  the  option  of 
insurance  upon  com])letion  to 
refinancing  transactions.  Therefore,  in 
this  final  rule.  HUD  has  revised  this 
regulatory  .section,  as  was  §242.17,  to 
include  acquisitions.  The.se  changes  do 
not  address  the  commenter's  statements 
regarding  REMK'  eligibility  as 
interpretation  of  the  tax  code  is  not 
within  HUD's  statutory  authority. 

Earlv  Commencement  of  Work  (.Section 
242.45) 

Connnent:  Remove  the  2-year  aging 
requirement.  A  commenter  submitted 
that  in  §242.45  (Early  (iommencement 
of  Work),  the  re(|uirement  that  exi.sting 
capital  debt  be  at  least  2  vears  old  is  a 
.serious  threshold  impediment  to  many 
hos])itals  tliat  need,  and  would 
otherwi.se  be  eligible  for.  .Section  242/ 
228(1]  refinancing.  The  commenter 
suggested  language  that,  if  added  to 
§ 242.45(h),  would  allow  hos])itals  with 
construction  le.ss  than  2  vears  old  to 
apply  for  mortgage  insurance  on  the 
.same  basis  as  hospitals  whose  .structures 
are  more  than  2  years  old. 

The  commenter  stated  that  they  had 
no  disagreement  with  the  basic  jmrjio.se 
of  §  242.45(b),  which  was  initially 
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implemented  by  UlID  in  connection 
with  its  .sections  221  (d)(4)/223(f)  and 
232/223(11  multitamily  and  skilled 
nursing  ])rograms.  'I’lie  commenter 
slated  that  it  understood  that  HlJD’s 
rationale  was  to  precliuhi  projects  that 
were  intentionally  constructed  with 
conventional  short-term  bank  tinancing 
in  order  to  avoid  prevailing  wage, 
inspections,  and  other  federal 
construction  nujuirements  from  using  a 
.section  223(0  loan  as  a  source  of 
refunding  the  sponsor's  conventional 
financing  with  long-tcain  FMA  fixed  rate 
debt. 

The  commenter  suggested  that 
hospitals  that  had  and  have  no  intention 
of  avoiding  1  lUD  construction 
reciuirements  should  not  be  restricted. 
The  commenter  stated  that  any 
conclusion  to  the  contrary  would 
directly  conflict  with  the  j)ro|)osed 
ride’s  ])ublic  pur|)ose  to  “contribute  to 
alleviating  financial  stress  on  hospitals 
and  maintaining  the  availability  of 
hos])itals  in  many  communities.”  The 
commenter  submitted  that  conditioning 
eligibility  on  the  2-vear  rule  develo|)ed 
for  an  entirely  different  fact  pattern 
would  contravene  this  intention. 

The  commenter  stated  that  the  FUA 
(iommissioner  has  waived  a  similar 
reipurement  in  the  multifamily  housing 
program  to  address  the  lack  of 
refinancing  alternatives  in  the  current 
marketplace.'*  fhe  commenter  suggested 
extending  a  similar  ])olicy  to  hosjiitals 
where  a  hospital  can  demonstrate  that 
there  was  no  attemjit  to  circumvent 
l  ed  era  1  rei  ]  u  i  rein  en  t  s . 

JlUn  UesponsH:  1  HID  declines  to 
ado])t  the  commenter's 
recommendation.  The  change  would 
encourage  developers  to  huild  facilities 
with  conventional  short-term  bank 
financing  in  order  to  avoid  prevailing 
wage,  inspections,  and  other  federal 
construction  requirements,  then  attempt 
to  refinance  their  short-term  debt  with 
long-term  FHA-insured  financing.  The 
commenter  suggests  that  only  apjdicanls 
who  had  no  intention  of  avoiding  the 
federal  re(|uirements  would  be  allowed. 
MUD  should  not  be  put  in  the  difficult, 
if  not  imjKi.ssible.  position  of  judging 
intent.  It  is  llllD's  |)osition  that  if  a 
hospital  can  demonstrate  that  it  has  no 
acce.ss  to  cajiital — so  that  the  hosjiital 
may  refinance  to  lower  its  debt-service 
burden  and  secure  permanent  long  term 
financing — other  than  an  FflA  insured 
loan,  the  hospital  may  reiiuesl  a  waiver 
of  §  242.4.'j(b)  in  connection  with  its 
request  for  a  jireliminarv  review. 


''(;()|)i(!s  ot  lluiso  ilocumiints  iind  oIIiit  IIUD 
iiolicos  <n(!  on  lllin’s  Wol)  |)i)}>(!  http:// 

p<)rt(iI.hiiil.<’C)\  /hti(lp<)rt(il/l It  DYsrr^/ 
pr)>;^r(ini  (>lii(:(:s/iiclntiiiistr(iti()n/hii(h:lips/notic:i;s/ 
hs<’. 


Addressing  these  situations  with 
waivers  allows  HUD  to  assess  the 
uni(|ue  circumstances  jiresented  bv  a 
hospital  and  make  a  determination 
whether  granting  of  a  waiver  would  be 
appropriate. 

I.abor  Standards  (Section  242..').')) 

(A)iniu(;iU:  Ihtntovt;  tha  Davis-liacon 
rctutirainants  for  rofinoncing.  The 
lannarv  29.  2010,  rule  pro])osed  an 
amendinent  to  §  242.!).')(c)  to  reflect  that 
the  labor  standards  referenced  in  that 
regulatory  section,  Davis-Hacon 
re(|uirements,  were  applicable  to  a 
refinancing  loan  under  .section  223(f)  of 
the  NHA.  The  commenter  propo.sed  that 
financing  be  jjrovided  if  the  mortgagor 
provides  a  certification  or  other 
evidence  that  construction  was 
undertaken  in  good  faith  without  intent 
to  avoid  any  reiiuirement  of  .section  242. 

HUD  Hosponso:  HUD  determined  that 
Davis-bacon  reipiirements  were 
])resently  inapplicable  to  limited 
rehabilitation  in  connection  with 
refinancing  and,  accordingly,  is 
removing  this  language  in  the  final  rule. 

Leasing  of  Hospital  (Section  242.72) 

Comnwnt:  Establish  on  Oporotin;^ 
Laaso  Ownorship  stritchtn’  to  moot 
liEMIU  nHjnirtnnonIs.  A  commenter 
stated  that  in  cases  where  insurance  of 
advances  is  needed  for  a  |)roject 
(whether  in  the  basic  Section  242  new 
const  met  ion/subslantial  rehabilitation 
program  or  with  resjiect  to  Section  242/ 
223(f)  refinancing  or  acipusition)  the 
existing  regulations  prevent  HUD  from 
implementing  a  solution  that  would 
permit  the  insuriul  loans  to  become 
RFMIC  eligible. 

The  commenter  stated  that  the  so- 
called  “80  jiercent  te.st”  of  the  Internal 
Revenue  Service  jirovides  that,  as  of 
loan  origination,  the  value  of  real 
])roperty  securing  the  FHA-insured  loan 
must  be  at  least  eipial  to  80  percent  of 
the  loan  amount.  The  commenter  stated 
that  the  problem  is  that,  with  insurance 
of  advances,  there  is  a  time  lag  between 
the  date  of  initial  endorsement  and  the 
date  upon  which  the  certification  of 
co.sts  of  im|)rovements  funded  with  loan 
advances  becomes  incontestable  (final 
endorsement),  during  which  time  the 
vahu!  of  the  imderlving  real  jiropertv 
can  change.  The  commenter  stated  that 
since  one  cannot  hi;  assured  as  of  the 
initial  endorsement  date  whether  the 
loan  will  be  in  conqiliance  at  the  later 
final  endorsement  date,  the  RFMIU 
sponsor  will  not  provide  a  pricing 
commitment  to  the  FflA  lender 
reflective  of  RFMIU  eligibility  and  the 
lender  in  turn  cannot  pass  on  the  benefit 
of  REMIU,  pricing  to  the  hospital 
borrower. 


The  commenter  sugge.sted  an 
“alternative  test"  for  RFMIU 
.securitization  which  would  provide  that 
an  obligation  “is  principally  secured  by 
an  interest  in  real  jiroperty  if 
substantially  all  of  the  |)roceeds  of  the 
obligation  were  used  to  acipnre  or  to 
im])rove  or  jirotect  an  interest  in  real 
pro])erty  that,  at  the  origination  date,  is 
the  only  security  for  the 
obligation*  *  *” 

The  commenter  sugge.sted  that  FHA- 
insured  loans  could  cjnalify  under  the 
alternative  te.st  if  (j  242.72  would  permit 
a  hos])ital  to  siiparate  ownershi])  of  real 
])roperly  from  non-real  ])roperty  (i.e., 
equij)ment).  The  commenter  stated  that 
this  would  involve  an  operating  lease 
ownershij)  structure  where  substantiallv 
all  of  the  section  242  or  .section  242/ 
223(f)  loan  proceeds  would  be  u.sed  for 
financing  real  e.state  owned  by  the 
mortgagor  and  for  improvements  made 
to  real  estate.  The  commenter  stated  that 
the  o])erator,  not  the  mortgagor,  would 
own  the  hos})ital  eipiipment  used  in 
operating  the  hospital.  The  commenter 
stated  that  no  non-real  e.state  assets 
would  be  pledged  as  security  for  the 
loan,  nor  would  any  loan  proceeds  hi; 
used  to  pav  for  non-real  e.state  costs. 

HUD  Hdsponso:  fllJD  ileclined  to 
adopt  the  commenter’s 
recommendations.  Limiting  secnrilv  to 
real  e.state  assets  would  expo.se  FHA  to 
unaccei)tahle  risk  of  lo.ss  in  the  event  of 
an  insurance  claim.  Accordingly,  there 
is  no  change  ^242.72  as  currentlv 
codified  in  the  UFR. 

Fligihility  of  Refinancing  Tran.sactions 
(Section  242.91) 

The  proposed  rule  amended  §242.91 
to  con.solidate  existing  §  242.91  into  a 
new  paragraph  (a)  and  to  add  a  new 
paragra])h  (b)  to  provide  that  a  mortgage 
given  to  refinance  the  debt  of  an  existing 
hospital  under  .section  242  of  the  NHA 
could  be  insured  pursuant  to  section 
223(b  of  the  NHA.  The  proposed  new 
])aragraph  (b)  also  jjrovided  that  a 
mortgage  could  be  executed  in 
connection  with  the  purcha.se  or 
refinancing  of  an  existing  hospital 
without  sub.stantial  rehabilitation.  In 
addition,  new  paragrajih  (b)  ])rovided 
that  the  FI  lA  CommissioniM’  should 
])resc:ribe  such  terms  and  conditions  as 
the  (Commissioner  diiemed  necessarv  to 
assure  that:  (1)  the  refinancing  is 
emploved  to  lower  the  monthiv  ilefjt 
.service  costs  (taking  into  account  anv 
fees  or  charges  connected  with  such 
refinancing)  of  such  existing  hospital: 

(2)  the  i)roceeds  of  any  refinancing 
would  lie  employed  oidy  to:  (a)  Retire 
the  existing  indebtedness:  (b)  pay  for 
limited  rehabilitation  totaling  less  than 
20  percent  of  the  mortgage  amount:  and 
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(e)  pay  the  neces.sarv  cost  ol  refinancing 
on  such  existing  hospital;  (3)  such 
exi.sting  hospital  is  econoinicallv  viahh;; 
and  (4)  the  apj)licahle  rcuinirements  of 
sectit)!!  242  for  certificates,  stiulitis.  and 
.statements  liave  been  met. 

In  response  to  comments  submitted 
on  tliis  regulatorv  section.  UtlD  made 
.several  revisions  at  the  final  rule  stage, 
as  described  in  this  discussion  oi 
§242.01. 

(Jomiuaiit:  liavisn  I  In;  cdlcukiiion  of 
(lohi  sorvico  costs.  One  commenter 
suggested  tliree  additions  to  provide 
details  on  the  calculation  of  the  monthly 
debt  .service  cost  .savings  recpiired  by 
§242. 91(b)(1).  First,  the  commenter 
suggested  that  HDD  exclude  the 
month.ly  debt  .service  on  the  new  242/ 
22.3(f)  insured  loan  attributable  to  any 
new  hard  co.sts  included  in  the  insured 
loan.  Second,  the  commenter  suggested 
that  HDD  consider  additional  factors 
that  will  jiredictahlv  increase  monthlv 
debt  service  on  the  loan  to  he  refinanced 
above  the  monthlv  payment  in  effect  at 
the  time  of  the  commitment,  .such  as 
default  interest  rates  upon  the 
ex|)iration  of  any  credit  enhancement 
facility.  Third,  the  commenter  sugge.sted 
that,  if  the  existing  capital  ileht  to  he 
refinanced  consi.sts  of  more  than  one 
loan,  the  determination  of  debt  .service 
cost  savings  take  into  account  the 
widghted  average  of  the  monthlv  debt 
.service  payments  of  the  loans  to  be 
refinanced. 

UVI^  Bcspoiisc:  HDD  notes  that  the 
commenter's  .second  point  is  addre.ssed 
el.sewhere  in  the  regulations.  HDD 
declines  to  adojit  the  commenter's  other 
suggestions.  Namely.  §  242.1()(a)(3) 
already  jirovides  that  refinancing 
candidates  demonstrate  that  the  interest 
rate  is  very  likely  to  increase  hv  one 
percentage  point  within  one  year  of  the 
date  of  apjilication.  Although  they  do 
not  appear  unreasonable.  HDD  has 
determined  that  the  issues  concerning 
excdusion  of  the  monthly  debt  .service 
on  the  new  242/223(1)  insured  loan 
attrihntahle  to  hard  costs  and  i.ssues 
related  to  refinancing  multi])le  loans 
should  be  addressed  in  suhseciuent 
guidance.  Accordinglv.  this  section  has 
only  been  revised  from  the  projio.sed 
regulation  to  reflect  the  newly  adopted 
definitions  of  capital  debt  and  limited 
rehabilitation. 

V.  Applicability  of  Revised  Part  242 
Regulations 

This  final  ride,  when  i.ssned  and  in 
effect,  will  apuly  to  applications 
.submitted  for  Section  242/223(f) 
I'efinancing  authority  following  the 
effective  date  of  the  rule. 


VI.  Findings  and  (^ertilications 

I{c{>iilatorv  Bcvicw — Executive  Orders 
I2H(i(i  ami  13563 

Dnder  Fxecutivi!  Order  12H()() 
(Regulatory  Planning  and  Review),  a 
determination  must  he  made  whether  a 
regulatorv  action  is  significant  and 
therefore,  subject  to  review  hv  the  Office 
of  Management  and  Budget  (OMB)  in 
accordance  with  the  reiiuirements  of  the 
order.  Executive  Order  13.'j()3 
(Improving  Regulations  and  Regulatory 
Review)  directs  executive  agencies  to 
analyze  regulations  that  are  “outmoded, 
ineffective,  insufficient,  or  excessively 
burdensome,  and  to  modify,  streamline, 
exjiand,  or  repeal  them  in  accordance 
with  what  has  been  learned.”  Executive 
Ortler  13.')li3  also  directs  that,  where 
relevant,  feasible,  and  consi.stent  with 
regulatorv  objectives,  and  to  the  extent 
jiermitted  by  law.  agencies  are  to 
identify  and  consider  regulatory 
a])])roache.s  that  reduce  burdens  and 
maintain  flexibility  and  freedom  of 
choice  for  the  public. 

With  respect  to  Executive  Order 
r28()(j.  this  rule  was  determined  to  he  a 
"significant  regulatorv  action”  as 
defined  in  section  3(0  of  the  Executive 
Order  (although  not  an  economically 
significant  regulatory  action,  as 
])rovided  umler  .section  3(f)(1)  of  the 
lixecutive  Order).  The  final  rule  will  not 
have  costs,  benefits,  or  transfers  greater 
than  Slot)  million. 

As  discussed  in  this  preamble,  this 
rule  revises  the  regulations  governing 
FHA’s  Section  242  Hospital  Mortgage 
Insurance  Program  for  the  pur])ose  of 
codifying,  in  regulation.  EHA’s 
implementation  of  its  authority  that 
allows  hospitals  to  refinance  existing 
loans  and  provide  for  acHpiisitions, 
without  requiring  such  actions  only  in 
conjunction  with  the  expenditure  of 
funds  for  construction  or  renovation. 

The  section  223(f)  is  not  ilesigned  for 
the  entire  industry  of . 3, ()()()  hospitals. 
The  pool  of  a])]jlicants  is  limited  hv 
eligibility  restrictions.  At  the  time  the 
jiroposed  rule  was  jiuhlished  on  )anuary 
25),  2010  (7.3  l-’R  49()4).  industry  exjierts 
e.stimated  that  FHA  would  receive  from 

2.3  to  40  a]5])lications  during  the  first 
year  that  Section  242/223(f)  refinancing 
was  offered.  In  fact.  FHA  received  onlv 

1.3  ])reliminary  stage  applications,  anil 
most  of  those  were  eliminated  based  on 
a  failure  of  the  ho.s])ital  to  meet  the 
threshold  recjuirements  in  Section  242. 
FHA  issued  only  one  insurance 
commitment  for  Section  242/223(1) 
refinancing  in  the  amount  of  .$25) 
million. 

For  this  final  rule,  HDD  expects  the 
rule  to  result  in  a  $1.20  million  transfer 
per  year,  per  hospital,  and  if  refinancing 


is  jirovided  to  over  10  hospitals,  the 
aggregate  annual  inqiact  is  $12. .35) 
million.  A  multiyear  .scenario,  in  which 
the  number  of  iiarticijiants  increa.ses  to 
17.  yields  an  aggregate  annualized 
transfer  to  hospitals  of  $17.03  million  hv 
the  third  year  of  the  jirogram.  HDD 
(istimates  that  this  ])rogram  will  raise 
net  recei])ts  of  the  Federal  (iovernment 
by  $75)  million  (from  $75)  million  to 
$1.38  million).  Dosts  of  the  rule  include 
iqi-front  aiijilication  co.sts.  which  may 
he  as  high  as  $870, OOO  per  apjilieant  hut 
which  are  likely  to  he  much  lower  given 
that  non-FHA  insured  lenders  impose 
transaction  co.sts  as  well.  HDD  does  not 
have  enough  information  to  (piantify  or 
evaluate  the  opportunity  costs  or 
distort  iouarv  effects  of  the  jirogram 

With  respect  to  Executive  Order 
13.303,  HDD  is  offering  needed 
refinancing  authority  to  hospitals 
without  FHA-insured  loans.  Bv  offering 
this  ju'odnct  to  such  ho.s])ital,s.  the 
hospitals  are  able  to  reduce  their  capital 
costs  by  refiuanciug  into  a  lower  interest 
rate  loan  through  the  pro|)osed  ])rogram. 
The  opportunity  to  refinance  to  lower 
interest  rates  can  also  make  the 
difference  of  whether  a  hospital  can 
continue  oiierating  in  the  community  it 
.serves.  The  opportunity  for  an  I<’HA- 
insured  loan  to  refinance  existing  debt 
can  reduce  a  hosiiital's  probability  for 
defanlt  and  ])os.sihle  foreclosure  aud 
thereby  also  reduce  the  social  welfare 
loss,  in  healthcare  servit:es  and  in  jobs 
that  result  from  foreclosure. 

The  comjilete  regulatory  imjiact 
analysis  (also  referred  to  as  a  c;o.st- 
henefit  analysis)  is  |)uhli.shed  at 
www.rei’iilations.gov  along  with  this 
final  rule,  under  docket  number  FR- 
.3334-E-()2. 

The  docket  file  is  available  for  public 
inspection  at  \v\v\v. regulations. gov 
under  docket  number  FR-.3334-F-02. 

Paperwork  Reduction  Act 

The  information  collection 
reijuirements  contained  in  this  final  ride 
have  been  .submitted  for  review  and 
ajijiroval  by  OMB  under  the  Baiierwork 
Reduction  Act  of  15)5).3  (PRA)  (44  D.S.O. 
3.301  et  see].).  The  information  collection 
requirements  for  the  Ho.s])ital  Mortgage 
Insurance  (Section  242)  program  are 
assigned  OMB  control  nnmher  2302- 
2002.  The  information  collection 
reiinirements  in  this  final  rule  do  not 
introduce  new  iiddrmation  collection 
re(]uirements  hut  make  modifications  to 
existing  reijnirements  to  reflect  the 
inclusion  of  regulatory  text  to  |)rovide 
refinancing  for  hospitals  without 
existing  FHA-insured  mortgages.  The 
sections  in  this  rule  that  contain  the 
current  information  collection 
reijnirements  and  the  estimated  adjusted 
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time  to  tiiltill  each  recjuirement  tliat  is 
affected  by  tliis  rule  are  set  fortli  in  the 
following  table.  The  following  table 
includ(!S  only  the  revisions  to  burden 
hours  affected  by  tin;  codification  of  the 
changes  to  HI  ID's  regnlations  included 
in  this  rnh;  to  iin])l(!inent  Stulion  223(f) 
refinancing  and  ac()nisition  for 
hos|)itals. 

R(u;ently,  HDD  conducted  a  review  of 
the  ])a])(!rwork  burden  associated  with 
the  hospital  mortgage  insur.mce 
l)rogram.  As  a  result  of  that  nn  iew, 
there  were  changes  to  the  mnnh(!r  of 
n!S])ondents.  fretpiency  of  response, 
burden  hours  per  response,  and  hourly 
cost  per  res])onse  for  many  data 
collection  items  affecting  various 
aspects  of  the  program.  HDD  believes 
that  the  changes  lead  to  a  much  more 


realistic  estimate  of  hnrden  hours.  A 
modified  su])])orting  statement 
incorporating  the  results  of  HDD's 
review  shows,  for  the  same  assinmul 
annual  volume  of  l.'i  S(!Ction  242 
applications.  74.82.'5  annual  hurden 
hours  for  an  annual  cost  of  .$7,47  1 ,87,'). 
This  modified  e.stimate  of  hurden  hours 
and  cost  became  the  new  hasidine 
again.st  which  j)rogram  changes,  or 
changes  in  program  volume,  were 
asse.ssed. 

This  final  rule  contains  provisions 
that  increase  the  numher  of  applications 
for  Section  242  refinancing.  HDD 
expects  initially  to  insure  five  Section 
242/223(1)  loans  ])er  year,  incuiasing 
ai)])lication  volume  from  l.'i  to  20.  and 
is  changing  some  forms  and  procedures. 
When  the  moclified  estimates  of  hurden 


hours  and  cost  are  appliecl  to  the 
additional  volume,  the  results  are 
08.810  hurden  hours  for  an  annual  cost 
of  .$0,882,200.  These  are  the  nnmhers 
that  aj)|)ear  in  the  modified  .Supporting 
.Stat(!menl  OMh  Numt)(!r  2.'i02-0()02  that 
HDD  has  suhmitted  for  OMH  approval. 
These  information  collection  documents 
can  he  found  at  http:/7\\  \vn’.r<j<’inf().gov/ 
}nibli(:/do/PRAMuin. 

The  difference  between  the  l.'i 
applications  and  the  20  applications  is 
an  additional  23.994  hnrden  hours  and 
52,410.325  in  cost.  This  is  the  PRA 
impact  of  introducing  Section  223(0 
refinancing  and  acc|uisition  loans  as  part 
of  the  Section  242  hospital  mortgage 
insurance  program  and  processing  five 
additional  Section  242/223(0 
ap])lication.s  per  year. 


f 

CFR  Section  (related  forms  referenced) 

Respondent 

universe 

(mortgages) 

Total  annual 
responses* 

Average  time 
per  response** 
(hours) 

Total  annual 
burden  hours** 

Subpart  B — Application  Procedures  and  Commitments 

242.16.  Applications — Prepare  full  application  for  hospital  mortgage  insur¬ 
ance.  (HUD-9201 3-HOSP)  . 

242.17.  Commitments — Review  HUD  insurance  commitment.  Negotiate  de- 

20 

20 

4,664 

93,280 

sired  changes  with  HUD,  and  accept  commitment.  (HUD-92453,  HUD- 
92432,  HUD-92580)  . 

20 

40 

18 

720 

Subpart  C — Mortgage  Requirements 

242.35.  Mortgage  lien  certifications.  Paragraph  (d)  requires  the  mortgagor 

to  notify  HUD  in  writing  of  all  unpaid  obligations  in  connection  with  the 
mortgage  transaction,  among  other  things.  (Information  is  provided  to 
HUD  in  a  letter,  not  a  form)  . 

20 

40 

1 

40 

Subpart  D — Endorsement  for  Insurance 

242.39  Request  final  endorsement  (HUD-92023)  . 

20 

20 

1.5 

30 

*The  total  annual  response  assumesIS  Section  242  loans  (including  Section  241  supplemental  loans  and  Section  223(a)(7)  refinancing  loans) 
and  5  Section  223(f)  refinancing  or  acquisition  loans. 

"The  average  response  times  for  the  sections  of  the  rule  are  based  on  a  review  of  recent  program  applications.  The  resulting  increases  in 
total  annual  burden  hours  reflect  the  adjusted  average  response  time  and  the  increase  in  the  loan  volume  of  five  additional  loans  due  to  223(f). 


All  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  or 
maintaining  the  needed  data,  and 
reviewing  the  information. 

The  docket  file  is  available  for  ])uhlic 
insjjection.  For  information  or  a  copy  of 
the  submission  to  OMB,  contact  Dolette 
Pollard  at  202-7()8-()3()h  (this  is  not  a 
toll  free  numher)  or  via  email  at 
(k)I(4ta.PoII(ird@Iui(}.gov. 

In  accordance  with  the  Pajxnwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sjxrnsor,  and  a  j)erson  is  not 
recjuired  to  respond  to.  a  collection  of 
iiddrmation,  unless  the  collection 
di.s])lay.s  a  currently  valid  OMB  control 
numher. 

Knvii'onmeni(d  Impact 

A  Finding  of  No  Significant  Impact 
(FONSI)  with  res})ecf  to  the 


environment  was  made  at  the  ])ropo.s(!d 
rule  stage  in  accordance  with  HDD 
regulations  at  24  DFR  part  .'iO.  which 
imj)lement  .section  1()2(2)(C)  of  the 
National  Environmental  Policy  Act  of 
intid  (42  D.S.C.  4332(2)(C)).  The  FONSI 
remains  a])plicahle  to  this  final  rule  and 
is  available  for  public  ins])ection  at 
\v\\’iv.iv<’id(ition.'i.<’ov  under  docket 
numher  FR-.')334-F-()2. 

I  hifundcd  Mandates  /fe/o/nj  Act 

Th(!  Dnfiuuhul  Mandates  Riddrin  Act 
of  KH).')  (2  D.S.C.  l.'’)31-l.'')38)  (DMRA) 
establishes  recinirements  for  lederal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  state,  local,  and 
tribal  governments  and  on  the  ])rivate 
sector.  This  rule  would  not  impo.se  a 
federal  mandate  on  anv  state,  local,  or 
tribal  government  or  on  the  private 
sector,  within  the  meaning  of  DMRA. 


Bcgalatoiy  Flcxihilitv  Act 

The  Regulatory  Flexibility  Act  (.'3 
D.S.C.  ()()1  et  seq.)  generally  recjuircs  an 
agency  to  conduct  a  regulatory 
flexibility  analysis  of  any  rule  subject  to 
notice  and  comment  rulemaking 
recinirements.  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
e(X)nomic  imj)act  on  a  substantial 
numher  of  small  entities.  At  the 
propo.sed  rule  stage.  HDD  certified  that 
this  rnh;,  if  issinxl  in  final,  would  not 
have  a  significxmt  economic  impact  on 
a  substantial  numher  of  small  entities, 
within  the  meaning  of  the  Rtignlatorv 
Flexibility  Ac:t  (See  75  FR  4989).  HDD 
t;ontinues  to  stand  by  its  findings  on 
this  i.ssue. 

This  final  rule  will  expand  the 
availability  of  financing  for  hospitals 
and  healthcare  facilities,  both  large  and 
small,  by  FHA’s  offer  of  Section  242/ 
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223(0  refinancing.  HUD  defines  a  small 
hospital  entity  similar  to  the  definition 
used  by  the  Centers  for  Medicare  and 
Medicaid  Smvices,  ll.S.  D(;])artment  of 
Health  and  Human  Services,  as  a 
hospital  of  .'iO  or  fewer  beds.  As  noted 
(Mi'lier  in  this  preamble,  hosiiilals.  large 
or  small,  are  eligible  for  .Section  242/ 
223(0  refinancing.  HUD  has  ap])roached 
development  of  its  eligibility  for  section 
223(0  refinancing  to  tak(!  into 
consideration  laiteria  that  all  hospitals, 
lai'ge  or  small,  can  meet.  The  basis  for 
FHA's  implementation  of  its  refinancing 
authority,  as  has  Imhmi  discus.sed  in  this 
preamble,  is  to  assist  hospitals  that 
provide  valuable  services  needed  by  the 
communities  in  which  they  are  locateil. 
and  for  which  other  refinancing  sources 
are  not  available.  It  is  HUD’s  |)osition 
that  the  criteria  presented  in  this  rule 
.strikes  the  appropriate  balance. 

fi’-vecu/yve  Ordar  13132.  F(^d(n  (disni 

fNecutive  Order  13132  (entitled 
“Fculeralism")  jirohibits  an  agency  from 
publishing  any  rule  that  has  federali.sm 
implications  if  the  rule  (uther  impo.ses 
substantial  direct  com])liance  costs  on 
.state  and  local  governments  and  is  not 
rcuiuired  by  .statute  or  thi;  rule  pri!em])ts 
.stale  law.  unless  the  agency  meets  the 
consultation  ami  funding  re{|uirements 
of  .section  (i  of  the  Fxecutive  Order.  This 
rule  doiis  not  hav(!  lederalism 
im])lications  and  does  not  impo.se 
sulistantial  direct  compliance  costs  on 
.state  and  local  governments  nor 
prcHMiipl  stale  law  within  the  meaning  of 
the  Executiv(!  Order. 

List  of  Subjects  in  24  CFR  Part  242 

Hospitals.  Mortgage  insurance. 
Reporting  and  recordkeejiing 
re(|uirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble.  HUD  amends  24  CFR 
part  242  to  read  as  follows: 

PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

■  1 .  I’he  authority  citation  for  24  CFR 
|)arf  242  is  revised  to  read  as  follows: 

Authority:  12  17()f).  1710.  17131). 

171.3n(l).  and  171.3ii:  42  l!..S.(;.  :i.3:i.3(d). 

■  2.  In  242.1 .  definitions  for 
“acipiisition.”  “capital  debt.”  “hard 
costs.”  “limited  rehabilitation.” 
“refinancing,”  “.Section  242/223(f).  and 
“soft  costs,”  are  added  in  alphabetical 
order,  and  the  definitions  of 
“construction.”  “project,”  and 
“sub.stantial  rehabilitation”  are  revised 
to  read  as  follows: 

§242.1  Definitions. 

ic  -k  ie  ic  ic 


Acquisition  means  the  |)urchase  bv  an 
eligible  mortgagor  of  an  existing 
hospital  facilitv  and  ancillary  jiropertv 
a.ssociated  therewith. 
***** 

(i(il)il<il  debt  means  the  outstanding 
indehledne.ss  used  for  the  cou.struction, 
rehabilitation,  or  acquisition  of  the 
l)hvsical  property  and  e(iui|)ment  of  a 
liospilal.  including  those  financing  costs 
approved  by  HUD. 
***** 

(ionstriiclion  means  the  c;reation  of  a 
new  or  rei)lacement  hospital  facility,  the 
substantial  rehabilitation  of  an  exi.sting 
facility,  or  the  limited  rehabilitation  of 
an  existing  facility.  'I’he  cost  of 
acijuiring  new  or  rei)lacemenl 
eipiipment  may  he  included  in  the  cost 
of  construction. 

***** 

Hard  costs  means  the  co.sts  of  the 
cou.struction  and  eijuipment,  including 
construction-related  fees  such  as 
architect  and  con.struction  manager  fees. 
***** 

Limited  rehabilitation  means 
additions,  expansion,  remodeling, 
renovation,  modernization,  rejiair,  and 
alteration  of  existing  buildings, 
including  acipiisition  of  new  or 
replacement  iKjuipmenl.  in  cases  where 
the  hard  costs  of  cou.struction  and 
e(|uipmenl  are  less  than  20  iiercent  of 
the  mortgage  amount. 
***** 

Project  means  the  construction  (which 
may  include  replacement  of  an  existing 
hospital  facility),  or  the  substantial  or 
limited  rehabilitation  of  an  eligible 
hos])ital,  including  ecjuijjment,  which 
has  been  ])ro])osed  for  a])proval  or  has 
been  a])])roved  by  HUD  under  the 
provisions  of  this  subjiart.  including  the 
financing  and  refinancing,  if  any,  ])lus 
all  related  activities  involved  in 
comjjleting  the  im])rovements  to  the 
property.  However,  in  jiarticular  closing 
documents,  “jnoject”  may  he  used  to 
mean  the  mortgagor  entity,  ttu; 
operation  of  the  mortgagor,  the  facility, 
or  all  of  the  mortgaged  property, 
deiiending  on  the  context  in  which  the 
term  “project"  is  used. 
***** 

I{efhiancin<>  means  the  discharging  of 
the  exi.sting  capital  debt  of  a  hos])ital 
through  entering  into  new  debt. 
***** 

S(u:tion  242/223(f)  refers  to  a  loan 
insured  under  .Section  242  of  the  Act 
jnirsuanl  to  Section  223(f)  of  the  Act. 
***** 

Soft  costs  means  reasonable  and 
cu.slomary  legal,  organizational, 
consulting,  and  such  other  costs 
associated  with  effecting  the  jiropo.sed 


jiroject  and  its  financing  or  refinancing, 
including,  but  not  limited  to.  interest 
ca])italized  during  ct)nstruction; 
permanent  financing  fees:  initial  service 
charge;  tax;  title  and  recording 
expen.ses;  special  tax  a.ssessments; 
AMRO;  insurance  costs  during 
construction;  FHA  fees  and  charges, 
including  application,  commitment,  and 
ins])eclion  fees:  mortgage  insurance 
premium  for  advances  during 
construction:  |)re])avment  ])enalties 
associated  with  retiring  the  hosiiital’s 
existing  bonds;  and  termination  costs 
for  interest  rale  jirotection  facilities  that 
are  integrated  into  the  original 
financing,  as  a]j])licable. 

Sub.stanti(d  rehabilitation  means 
additions,  exjjansion.  remodeling, 
renovation,  modernization,  repair,  and 
alteration  of  existing  buildings, 
including  acquisition  of  new  or 
replacement  equijiment,  in  i;ases  where 
the  hard  costs  of  construction  and 
(uiuijjinent  are  equal  to  or  greater  than 
20  ])ercent  of  the  mortgage  amount. 
***** 

■  3.  In  242.4,  the  section  heading  and 
])aragraph  (a)  are  revised  to  read  as 
follows; 

§242.4  Eligible  hospitals. 

(a)  The  hospital  to  be  financed  with 
a  mortgage  insured  under  this  ])arl  shall 
involve  the  construction  of  a  new 
hospital,  the  substantial  rehabilitation 
(or  re|)lacement)  of  an  existing  hospital, 
the  limited  rehabilitation  of  an  existing 
hos])ilal,  the  ac(|uisition  of  an  existing 
hospital,  or  the  refinancing  of  the 
capital  debt  of  an  existing  ho5;pital 
pursuant  to  .Section  223(a)(7)  or  .Section 
223(f). 

***** 

■  4.  .Section  242.1. 3  revised  to  read  as 
follows: 

§242.15  Limitation  on  refinancing  existing 
indebtedness. 

(a)  Some  existing  cajiital  debt  may  be 
refinanced  with  the  jiroceeds  of  a 
.section  242-insured  loan;  however,  the 
hard  costs  of  construction  and 
e(iui))ment  must  rejiresent  at  least  20 
percent  of  the  total  mortgage  amount. 

(b)  In  the  ca.se  of  a  loan  in.sured  under 
.Section  242/223(f).  there  is  no 
refiuirement  for  hard  costs.  However,  if 
there  are  hard  costs,  such  costs  must 
total  less  than  20  jiercent  of  the  total 
mortgage  amount. 

■  Amend  §  242.10  as  follows; 

■  a.  Revise  paragrajih  (a)(2)(ii). 
redesignate  paragra])hs  (a)(3)  through 
(a)(.'5)  as  (a)(4)  through  (a)(0),  and  add 
new  paragrai)h  (a)(3). 

■  1).  Revi.se  redesignated  ])aragraph 
(a)(0)  introductory  text. 
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■  c.  Revise  i)aragrai)hs  (h  (.3),  (.'j).  and  ((i) 
and  |)aragra])h  (d)  to  read  as  follows; 

§242.16  Applications. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  lIos])i1als  witli  an  average  d(4)t 
service  coverage;  ratio  of  less  than  1.25 
in  the  3  most  recent  anditi;d  v(;ars  are 
not  (;ligihle  for  Section  242  insurance, 
unle.ss  HDD  determines,  ha.sed  on  the 
audited  financial  data,  that  the;  heespital 
has  ae:hie;ve;el  a  finane;ial  turnareennel 
re;sidting  in  a  eleht  .se;rvie:e  e:e)ve;r;ige;  ratie) 
e)f  at  least  1.4  in  the;  meest  re;e:e;nt  ye;ar. 

In  e:ase;s  of  refinime:ing  at  ei  lo\ve;r 
inte;re;st  rate,  HUD  may  authorize  the  use 
e)f  the  ]ne)je;e:teel  eleht  se;rvie;e 
re;e]uire;ment  in  lieu  e)f  the;  histe)rie:al  eleht 
servie:e  in  e:ale;ulating  the  ele;ht  .se;rvie:e 
e;overage  ratie)s  for  eae:h  of  the  prie)r  3 
years.  In  e;ase;s  whe;re;  HUD  anthe)rize;s 
the  n.se  of  the  projee:teei  ele;ht  servie;e 
re;eiuire;nu;nt  in  lien  of  the;  histe)rie:al  eleht 
servie:e;  to  eletermine  the;  ele;ht  se;rvie:e 
e;e)ve;rage  ratie),  he)s])itals  must  have;  an 
average  eleht  se;rvie:e;  e:e)ve;rage;  ratie)  e)f 
1.4  e)r  greeiter. 

(3)  Thivshoh]  rccjuirainents — 
ivfindncing  candidates.  Fe)r  an 
a])])lie:atie)n  te)  he;  e;e)nsiete;re;el  leer 
re;finane:ing  ])nrsnant  te)  Se;e:tie)n  223(1],  ii 
he)spital  must  me;e;t  the;  fe)lle)wing 
re;einire;me;nts  in  lien  e)f  theese;  ete;se:ril)e;el 
in  pcU'cigra])!)  (a)(2)  e)f  this  se;e:tie)n: 

(i)  The  he).spital  must  have  an 
ciggre;gate;  e)pe;rating  margin  cinel  average; 
ele;ht  se;rvie;e;  e:e)ve;r;ege;  ratie)  <is  fe)lle)ws: 

(A)  The;  heespital  must  have;  an 
aggre;gate;  e)i)e;rating  margin  e)f  at  least 
zero  pe;re:e;nt.  whe;n  e:ale:ulate;el  fre)m  the 
thre;e;  me)st  ree:e;nt  annual  aueliteel 
finane;ial  statements. 

(B)  The  he)S])ital  must  have  an  ave;rage 
eleht  servie;e  ce)verage  ratie)  e)f  at  leeist  1.4 
when  e;alcidated  from  the  thrt;e;  ine)st 
ree:e;nt  annual  aueliteel  financial 
statements;  or 

(ii)  If  the  re;e]nirements  of  paragraphs 
(a)(3)(i)(A)  anel/or  (B)  of  this  se;e:tie)n  are; 
ne)t  satisfieel,  HUD  will  re;e;a.st  the; 
e)perating  margin  anel  eleht  .se;rvie:e 
e;e)ve;rcige  ratie)  tor  ])rie)r  perie)els  by 
ap])lving  its  e;.stimate  e)f  the;  pre)ie;e:te;ei 
intere;st  rate  at  the;  time  the;  meertgage;  is 
e;xpe;e:teel  te)  e:le).se;  in  lien  e)f  the;  histe)rie:al 
inte;re;st  rate(.s). 

(iii)  In  j)erfe)rming  the;  e:ale;idatie)ns 
e:alle;el  feer  in  ))aragraphs  (a)(3)(i)(A)  anel 
(B)  of  this  se;e:tie)n,  if  HUD  finels  that 
pe;rfe)rmane:e;  in  e)ne;  e)f  the;  three;  years 
was  affe;e:te;el  hy  e;xe:e;ptie)nal,  e)ne;-time; 
events  theit  snhstantiall y  altereel 
finane:ial  ))e;rfe)rmane:e;,  HUD  may 
e;ale;ulate  the  three-year  pe;rfe)rmane:e 
t)ase;ei  e)n  the;  feenr  me).st  re;e:e;nt  ye;ars  with 
the  nnnsual  ye;ar  e)mitte;el. 

(iv)  The  he)spital  mn.st  eleecnment  that 
it  provieles  an  e;ssential  healthe:are 


.se;rvie:e;  te)  the;  e:e)mnumity  in  whie;h  it 
e)i)e;rate;s  anel  that  its  fin;me;ial 
pe;rfe)rmane:e;  weeidel  he;  materially 
impre)ve;el  hy  re;fincme:ing  its  e;xisting 
e;;ipital  eleht. 

(v)  Tlie;  he)spit;il  may  she)W  that  it 
pre)viele;s  an  e;.s.se;nti;il  he;althe:are;  .se;rvie:e; 
te)  the;  e:e)mmnnily  in  whie;h  it  e)pe;rate;.s 
hy  snhmitting  an  analysis  epiantifving 
he)w  the;  e:e)mmnnitv  in  whie:h  it 
pre;se;ntly  e)pe;rate;s  weenlel  sidfer  fre)m 
inaeleejnate;  ae;e:e;.ss  te)  an  essential 
he;althe:are;  se;rvie:e;  that  the;  he)S|)ital 
pre;se;ntly  pre)viele;s  if  the  he)spit<il  we;re 
ne)  leenger  in  operation. 

(vi)  The;  heespital  may  she)w  that  its 
financial  perfeermance;  weenlel  he 
materially  imj)re)ve;el  hv  pre)vieling 
ele)e;nnie;ntatie)n  e)f  the;  Ibllowing; 

(A)  There;  are;  limiteel  e:e)mptiral)le 
afforelahle  re;finane:ing  vehie;ies  available 
to  the;  hospital;  anel, 

(B)  The  he).sj)ital  me;e;ts  thre;e;  e)f  the; 
Ibllowing  .seven  e;rite;ria; 

(J)  The  propee.seel  re;finane;ing  we)nlel 
re;elue;e;  the;  he)sj)itars  te)tal  operating 
e;x])e;nses  hy  fit  le;ast  0.25  pe;re:e;nt: 

(2)  The;  inte;re;st  rate;  e)f  the;  ))re)pe).seel 
re;finane:ing  we)nlel  he;  fit  le;ast  0.5 
pe;re;e;ntage;  pe)'nts  le;ss  thfin  the;  intere.st 
rate;  e)n  the;  ele;l)t  te)  he;  re;fineme:e;el: 

(.7)  The;  inte;re;.st  reite  e)n  the;  eleht  that 
the  he)spitfil  i)re)pe)se;.s  te)  re;finane;e;  has 
ine;re;ase;el  hy  fit  le;ast  e)ne;  |)f;re:e;ntage; 
l)e)int  at  any  time;  sine;e  Ifimifiry  1. 2008. 
e)r  is  ve;rv  likely  te)  ine;re;a.se;  hy  at  le;ast 
e)ne;  |)e;re:e;ntfige;  within  one  yefir  e)f  the; 
elfite  e)f  applie:atie)n; 

(4)  The;  he)S|)itars  annual  total  ele;ht 
se;rvie:e;  is  in  e;xe;ess  e)f  3.4  i)e;re;e;nt  e)f 
te)tal  e)pe;rating  re;venues,  ha.sed  een  its 
me)st  re;e:ent  fuielite;el  fiaane:ial  statement; 

(.5)  The  he)spital  has  e;xperie;ne;e;el  a 
withelrawal  e)r  expiratieen  e)f  its  e;reelit 
enhancement  fae:ility,  e)r  the;  leaieler 
pre)vieling  its  e;reelit  enhancement 
fae;i!ity  has  l)e;en  eleewngraeleel,  or  the 
hosj)ital  e;an  eleinonstrate  that  eene  of 
these;  events  is  imminent; 

(d)  The  he)S|)ital  is  party  to  honel 
e:e)venants  that  are;  snh.stantiallv  me)re 
re;strie;tive  than  the;  Se;e;tie)n  242 
me)rtgage;  e;e)ve;nant.s;  anel 

(7)  The;re;  are  e)the;r  e:ire;nmstane;i;s  that 
ele;me)nstrate;  thfit  the  he)spitfirs  finane:ial 
perlbrmanefe  weenlel  he;  nifiterially 
impre)ve;el  by  re;finfme;ing  its  existing 
e:apital  eleht. 

***** 

(0)  Pieapplicatiou  meeting.  The  ne;xt 
step  in  the;  applie:atie)n  pre)e;e;ss  is  the; 
pre;a])plie;fitie)n  me;e;ting  (this  stej)  is 
e)ptie)nal,  at  HUD’s  elise;re;tie)n.  in  Se;e;tie)n 
242/223(1]  e:ase;s).  At  HUD’s  elise:re;tie)n, 
this  me;e;ting  may  he;  he;lel  at  HUD 
Heaele|uarte;rs  in  \Vashingte)n,  D('„  e)r  at 
ane)ther  .site;  agri;e;al)le;  te)  HUD  anel  the; 
pe)te;ntial  a])])lie:ant.  The;  pre;fipplie;atie)n 


me;e;ting  is  an  oppeerlunity  fe)r  the; 
pe)tential  meertgagor  te)  summarize  the 
])re)pe).se;el  pre)je;e;t  anel  re;finfme:ing,  if  finv: 
ieir  IIUD  te)  snmmfirize  the;  applie;fitie)n 
pre)e;e;.ss;  anel  Ibr  i.ssues  that  e;e)nlel  affe;e:t 
the;  eligibility  e)r  nnelerwriting  e)f  the; 
])re)je;e;t  te)  he  ieie;ntifie;el  finel  eli.se;ns.se;el  te) 
the;  e;xte;nt  possible.  Fe)lle)wing  the; 
me;e;ting,  HUD  may; 
***** 

(I))  *  *  * 

(3)  A  ele;.scriptie)n  e)f  the;  pre)je;e;t.  the 
l)n.sine;.s.s  plan  e)l  the  he).spital.  anel  he)W 
the;  pre)je;e:t  will  further  that  plan.  e)r.  for 
appiie;atie)n.s  pursuant  to  Se;e;tie)n  223(f), 
a  elexse:riptie)n  e)f  any  limiteel 
rehahilitatie)!!  to  he;  finane;eel  with 
mortgage  pre)e:eed.s  anel  how  that  limite;el 
rehabilitation  will  affe;e:t  the  he)S])ital: 
***** 

(5)  A  stuely  e)f  marke;t  neeel  anel 
finane;ial  feasibility,  aelelressing  the 
factors  listeel  in  paragraphs  (a)(l)(ii)  anel 
(a)(2),  e)r  (a)(3)  of  this  .se;e;tie)n, 

(whie;he;ver  a])plies),  with  a.ssnmiitions 
anel  finane:ial  fe)re;e:a.st  cle;arly  pre;se;nte;el. 
'I’he;  stnely  shoulel  he;  prepareel  hy  a 
e:e;rtifie;el  puhlie;  ae;e:e)unting  firm 
ae;e;e;ptahle;  to  HUD.  In  the;  e:ase  e)f  an 
a])])lie;atie)n  Ibr  Se;e:tie)n  242/223(1] 
meirtgage  insiirfme;e;,  the;  stnely  nifiy  not 
he;  re;einire;el  te)  aelelre;,s.s  market  ne;e;el  finel 
the;re;  may  he;  no  re;epnre;me;nt  Ibr 
inveilvement  eif  a  e;e;rtifie;el  jmhlie; 
fie;e:e)nnting  firm; 

(())  Are:hite;e:tnrfil  plans  anel 
.spe;e:ifie;atie)ns  in  .snlfie:ient  ele;tail  tei 
eaiahle  a  re;fi.se)nal)le;  estimate;  eif  ceist  (neit 
fipplie;ahle;  te)  a  Se;e:tie)n  242/223(1] 
fi])])licatie)n,  e;xe;ept  when  eire;hile;e:tiiral 
plans  anel  spee:ifie;atie)n.s  are  reieiiiesteel 
hy  HUD); 

***** 

(el)  Filing  ofapplicaiion.  An 
a])plie:atie)n  fe)r  insurance  e)f  a  me)rtgage 
on  a  project  .shall  he;  submitted  on  an 
fi])pre)ve;ei  FHA  feerm,  by  an  apj)re)ve;el 
mortgage;!;  anel  hy  the  s])e)nsors  e)f  sue;h 
l)rojee:t,  to  FHA. 

***** 

■  0.  In  §  242. 1 7,  paragraphs  (a)(2).  (fi)(3). 
(a)(4).  anel  (a)(5)  are;  re;ele;.signate;el  as 
paragraphs  (a)(3),  (fi)(4),  (a)(5),  anel  (a)(()) 
re;.spe;e;tive;lv,  a  new  paragraph  (a)(2)  is 
aeleleel.  anel  paragraph  (h)  is  re;vi.se;el  te) 
re;fiel  as  fe)lle)ws; 

§242.17  Commitments. 

(a)  *  *  * 

(2)  In  the;  e:a.se;  e)f  an  applie:fitie)n  fe)r 
Se;e:tie)n  242/223(1]  insnrfme;e  where; 
fielvane;e;s  are  ne)t  neeeleel  fe)r  fnneling  any 
limiteel  rehahilitatie)!);  a  e;e)mmitment  fe)r 
in.snrane:e;  upe)n  e:e)mi)le;tie)n.  refle;e:ting 
the;  mortgage;  ame)unt.  inte;re;st  rate, 
mortgage  term,  elate  e)f  e:e)mmene;e;me;nt 
of  amortization,  anel  e)the;r  re;ejuire;me;nts 
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pertaining  to  the  mortgage  and  to  any 
limited  rehal)i!itation; 
***** 

(h)  7y/«’  ofcoiiimitniant.  The 
commitimmt  will  provide  lor  tlu; 
insurance  ol  advanccis  of  inortgage  hinds 
(hiring  construction.  In  the  case  of  a 
commitment  lor  Section  242/228(1) 
insured  reiinancing  or  ac(]uisition 
linancing  of  an  existing  hospital,  the 
commitment  shall  provide  lor  insurance 
upon  completion  unless  insured 


advances  are  needed  lor  hinding  anv 
limited  rehahililation  approved  hv  HIH). 
in  which  case  the  commitment  shall 
provide  lor  insurance  oi  advances. 
***** 

■  7.  Section  242.18  is  revised  to  read  as 
follows: 

§242.18  Inspection  fee. 

(a)  The  commitment  may  provide  for 
the  payment  of  an  insiiection  fee  in  an 
amount  not  to  exceed  S.'i  jier  thousand 


Hard  cost  %  of  mortgage  amount 


Less  than  5% . 

5%  or  greater  but  less  than  10%  . 
10%  or  greater  but  less  than  15% 
15°o  or  greater  but  less  than  20°o 
20°o  or  greater . 


dollars  of  the  commitment.  The 
insjKiction  fee  shall  he  paid  no  later 
than  the  time  of  initial  endorsement. 

(h)  In  the  case  of  mortgages  where  the 
ajiplicant  is  .seeking  only  refinancing  or 
acciuisition.  the  inspection  fee  will  not 
exceed  10  basis  ])oints  on  the  loan,  f’or 
ai)|)licants  seeking  a  loan  for  refinancing 
or  acciuisilion  that  also  involves  limited 
rehabilitation,  the  commitment  shall 
provide  for  an  inspection  fee  according 
to  the  following  schedule: 


Inspection  fee  limit 
(basis  points) 


10 

20 

30 

40 

50 


■  8.  In  §  242.23.  paragraph  (a)(2)(ii)  is 
revised,  jiaragraphs  (b)  and  (c)  are 
redesignated  as  (c)  and  (d)  respectively, 
and  new  jiaragraph  (h)  is  addiul  to  read 
as  follows: 

§242.23  Maximum  mortgage  amounts  and 
cash  equity  requirements. 

(a)  *  *  * 

(2)  *  *  * 

(ii)  Such  portion  of  the  ca|)ital  debt  as 
does  not  exceed  !K)  percent  of  llUD's 
estimate  of  the  fair  market  value  of  such 
land  and  im|)rovements  prior  to 
substantial  rehabilitation. 
***** 

(h)  Saction  242/223(11  r(!liii(ni(:in}>  and 
(iccjiiisition — (i(l(iilion(il  liinHs.  (1)  In 
addition  to  meiiting  the  re(]uirements  of 
§242.7.  if  the  hosiiital's  exi.sting  capital 
debt  is  to  he  refinanced  hv  the  insured 
mortgage  (i.e..  without  a  change  in 
ownership  or  with  the  hospital  sold  to 

a  purchaser  who  has  an  identity  of 
interest  as  defined  hv  the  Commissioner 
with  the  seller),  the  maximum  mortgage 
amount  must  not  exceed  the  cost  to 
refinance  the  exi.sting  indebtedness, 
which  will  consist  of  the  following 
items,  the  eligihilitv  and  amounts  of 
which  must  he  detcirmined  hv  the 
(’ommi.ssioner: 

(i)  The  amount  recpiired  to  pay  off  the 
existing  capital  debt; 

(ii)  The  estimated  hard  costs,  if  anv. 
totaling  less  than  20  percent  of  the 
mortgage  amount;  and 

(iii)  .Soft  costs  that  would  normally  he 
allowable  in  a  Section  242  insured  loan. 

(2)  In  addition  to  meeting  the 
re(|uirements  of  §  242.7.  if  mortgage 
proceeds  are  to  he  used  for  an 
ac(|uisition.  the  maximum  mortgage 
amount  must  not  exceed  the  cost  to 
accpiire  the  hospital,  which  will  consist 
of  the  following  items,  the  eligibility 


and  amounts  of  which  must  he* 
determined  by  the  Commi.ssioner: 

(i)  The  actual  ])urcha.se  price  of  the 
land  and  imjirovements  or  HDD's 
e.stimate  (prior  to  repairs,  renovation, 
and/or  eciuiinnent  rejilacement)  of  the 
fair  market  value  of  such  land  plus  the 
re])lacem(!nt  cost  of  im|)rov(!ments. 
whichever  is  ihe  lesser: 

(ii)  The  estimated  hard  costs,  if  anv. 
totaling  le.ss  than  20  |)ercent  of  the 
mortgage  amount;  and 

(iii)  Soil  co.sts  that  would  normally  he 
allowable  in  a  Section  242  insured  loan. 
***** 

■  0.  In  §  242.35.  ])aragrai)h  (d)  is  revised 
to  read  as  follows: 

§  242.35  Mortgage  lien  certifications. 

***** 

(d)  The  mortgagor  has  notified  HDD 
in  writing  of  all  unpaid  obligations  in 
connection  with  the  mortgage 
tran.saction,  the  jnirchase  of  the 
mortgaged  ])ro])erty.  the  construction, 
limited  rehabilitation,  or  substantial 
rehabilitation  of  the  project,  or  the 
]jnrchase  of  the  eqniiiment  financed 
with  mortgage  jiroceeds. 

■  10.  Section  242.30  is  revi.sed  to  read 
as  follows: 

§242.39  Insurance  endorsement. 

(a)  iVeir  const  met  ion/siihslantial 
mhdhilitotion.  Initial  endorsement  of 
the  mortgage  note  shall  occur  before  any 
mortgage  proceeds  are  insured,  and  Ihe 
time  of  final  endorsement  shall  be  as  set 
forth  in  paragraj)h  (a)(2)  of  this  section. 

(1)  Initial  cndorscuicnt .  The 
Ckmimissioner  shall  indicate  the 
insurance  of  Ihe  mortgage  hv  endorsing 
the  original  mortgage  note  and 
identifying  the  section  of  the  Act  and 
the  regulations  under  which  the 


mortgage  is  insured  and  the  dale 'of 
insurance. 

(2)  Fined  endorsement.  When  all 
advances  of  mortgage  ])roceeds  have 
been  made  and  all  the  terms  and 
conditions  of  the  commitment  have 
been  met  to  HDD's  satisfaction.  HDD 
shall  indicate  on  the  original  mortgage 
note  the  total  of  all  advances  a])])roved 
for  insurance  and  again  endorse  such 
instrument. 

(h)  Section  242/2231  fj  refinetneini!,/ 
accjaisition.  (1)  In  cases  that  do  not 
involve  advances  of  mortgage  proceeds, 
endorsement  shall  occur  after  all 
relevant  terms  and  conditions  have  been 
satisfied,  including,  if  a])])licahle. 
completion  of  anv  limited 
rehabilitation,  or  u])on  assurance 
acceptable  to  the  Dommissioner  that  all 
limited  rehabilitation  will  he  completed 
by  a  date  certain  following 
endorsement. 

(2)  In  cases  where  advances  of 
mortgage  ])roceeds  are  uscid  to  fund 
limited  rehabilitation,  endorsement 
shall  occur  as  described  in  jiaragraph  (a) 
of  this  section  immediately  above,  for 
new  construct ion/suhstantial 
rehabilitation. 

(c)  (iontmet  ri^^hts  and  ol)li<>ations. 

The  (Commissioner  and  the  mortgagee  or 
lender  shall  he  hound  from  the  date  of 
initial  endorsement  by  the  provisions  of 
the  (Contract  of  Mortgage  Insurance 
stated  in  suhpart  B  of  part  207,  which 
is  hereby  incor]K)rated  by  reference  into 
this  ])arl. 

■  n.  In  §242.40,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  242.49  Funds  and  finances:  deposits  and 
letters  of  credit. 

(a)  Deposits.  Where  HDD  nHiuires  the 
mortgagor  to  make  a  deposit  of  cash  or 
securiti(;s,  such  deposit  shall  he  with 
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the  mortgagee  or  a  (lei)ositorv  acceptable 
to  tlui  mortgagee  and  HI  113.  Anv  .such 
(l(;posit  sliall  be;  held  in  a  separa'e 
account  for  and  on  behalf  of  the 
mortgagor,  and  shall  be  the 
r(!sponsit)ility  of  that  mortgag(H;  or 
d(!positorv. 

***** 

■  12.  In  1^242. .'if),  paragraph  (c)  is 
nn'iscul  to  r(;ad  as  follows: 

§242.55  Labor  standards. 

***** 

(c)  Fach  laborer  or  mechanic 
employed  on  any  facility  covered  hv  a 
mortgage  insured  under  this  ])art  (except 
under  24  CFR  242. Ul).  hut  including  a 
snjjphmiental  loan  under  .section  241  of 
the  Act  made  in  coniuH:tion  with  a  loan 
insured  under  this  part)  shall  receive 
compensation  at  a  rate  not  less  than  one 
and  one-halftimes  the  basic  rate  of  pay 
for  all  hours  worked  in  any  workweek 
in  excess  of  8  hours  in  anv  workdav  or 
40  hours  in  the  workweek. 

■  18.  Section  242.5)1  is  revised  to  read 
as  follows: 

§242.91  Eligibility  of  refinancing 
transactions. 

(a)  lU^finaiicing  an  VllA-insuwd 
;nor/gfjgf.’.  A  mortgage  given  to  refinance 
an  existing  insured  mortgage  under 
.Section  241  or  .Section  242  of  the  Act 
covering  a  hosjjital  may  he  insured 
under  this  snhpart  pursuant  to  .Section 
228(a)(7)  of  the  Act.  Insurance  of  the 
new,  ndinancing  mortgage  shall  he 
subject  to  the  following  limitations: 


(1)  Principal  amount.  The  ])rinci|)al 
amount  of  the  ndinancing  mortgage 
shall  not  exceed  the  le.sser  of: 

(1)  The  original  ])rinci|)al  amount  of 
the  (existing  insured  mortgage;  or 

(ii)  'flu;  unpaid  principal  amount  of 
the  existing  insured  mortgage,  to  which 
may  he  iuhhnl  loan  closing  charges 
a.ssociated  with  tin;  refinancing 
mortgage,  and  costs,  as  determined  hv 
1 11  M3,  of  im|)rovements,  nj)grading.  or 
additions  recpiired  to  he  mad(!  to  the 
property. 

(2)  IJcht  service  rate.  The  monthlv 
debt  service  payment  for  tlu;  refinancing 
mortgage  may  not  exceed  the  debt 
sf'i’vice  ])ayment  charged  for  the  (ixisting 
mortgage. 

(8)  Mortgage  term.  'I'he  tiirm  of  the 
new  mortgage  shall  not  exceed  the 
iin(!xpired  term  of  the  (ixisting  mortgage. 
(!xcept  that  the  new  mortgage  may  have 
a  term  of  not  more  tlian  12  years  in 
excess  of  the  imex|)ired  term  of  the 
(ixisting  mortgage  in  any  case  in  which 
HDD  (hitermines  that  the  insurance  of 
the  mortgage  for  an  additional  term  will 
inure  to  the  benefit  of  the  FHA 
Insurance  Fund,  taking  into 
consideration  the  outstanding  insurance! 
liahilitv  under  the  (ixisting  insmxul 
mortgage,  and  the  remaining  economic 
life  of  the  propciily. 

(4)  Miniinnin  loan  amount.  I’lu! 
mortgagee  may  not  nuinin!  a  minimum 
princi])id  amount  to  he;  outstanding  on 
the  loan  .secured  hv  the  (!xi.sting 
mortgage. 

(h)  Hefinancing  cai)ital  debt  not 
insured  l)y  FHA.  A  mortgage  given  to 


refinance  th(!  cajjit.d  (hiht  of  an  existing 
hospital  that  is  not  insured  muhir 
.section  241  or  section  242  of  the  Act 
may  h(!  insured  under  this  snl)])art 
pursuant  to  .Section  228(1)  of  the 
National  Housing  Act.  'I’he  mortgage 
may  he  executed  in  conmiction  with  the 
])nrcha.se  or  refinancing  of  an  (!xisting 
hos])ital  without  substantial 
nihahilitation.  A  mortgage!  insnr(!d 
pursuant  to  this  .sul)])art  shall  nu!el  all 
other  re(]nin!m(!nls  of  this  part.  The 
FHA  (iommissiom!!'  sliall  pn!scribe  such 
terms  and  cciiditions  as  the  FHA 
(iommi.ssioner  d(!em.s  iu!c(!ssary  to 
assure  that; 

(1)  The  r(!financing  is  emjiloyiul  to 
lower  the  monthly  (hdit  service  costs 
(taking  into  account  any  fees  or  charges 
connected  with  such  refinancing)  of 
such  existing  hospital: 

(2)  The  proceeds  of  any  refinancing 
will  1)(!  (!mplov{!d  only  to  retire  th(! 
i!xisting  capital  debt;  pay  for  limited 
rehabilitation  totaling  less  than  20 
])erc{!nt  of  the  mortgage  amount:  and 
])ay  tlu!  n(!C(!.s.sary  cost  of  refinancing  on 
such  existing  hospital; 

(8)  .Snell  (existing  h()S])ittd  is 
(iconomicidly  vialile:  and 

(4)  The  a|)plicahl(!  iHKiniixinients  of 
.Section  242  for  (:(!rtifi(:at(!.s.  studies,  and 
stat(!ni(!nts  have  Ixien  met. 

l)al(!(l:  laniiary  25),  2018. 

(larol  |.  (>alaiit(!. 

Assistant  Secret ta  v  for  I loasing — Pederol 
I  lousing  (ionnnissioner. 
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